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Fraud:    misrepresentation    of    inten- 
tion 677 
CARRIERS. 
Agency:  authority  of  ticket  agent  to 
make  contract.  175 
Charter  party: 
general  average.  79 
shipper's  liability.  79 
Chartered    ship    as    a    common    car- 
rier.                                             784 
Connecting  carriers:  liability  of  ini- 
tial carrier.                                 380 
Discrimination : 
baggage  transfer  privileges.       574 
common  law  attitude  towards.   574 
exclusive    privileges    to    use    their 
property,  as.                               574 
forwarding  agents.                       574 
rates  based  on  ownership  of  con- 
signment.                                    574 
under   Interstate   Commerce   Act. 

574 
Duty   to   serve   all: 
origin    of,    theory    of    monopoly 
erroneous.  743>  7&4 


survival  of.  523 

Contracts:  limitation  of  liability.  177 
Damages :    avoidable    consequences. 

84 
Dangerous  shipment : 
consignor's  liability.  80 

shipper's   warranty   of   fitness    for 
transportation.  80 

Defined.  525 

Implied     warranty     of     shipper     of 
safety:    effect    of    shipper's    ig- 
norance. 80 
Interstate     commerce :     See     Inter- 
state Commerce.  56 
Liability:   limitation   of   special  con- 
tract.                                        (   177 
Public    and    private    carriers    distin- 
guished.                                      784 
Public  service  companies:  see  Pub- 
lic Service  Companies. 
Rate    regulation : 
confiscation.                                    532 
legal  basis  of.                               532 
Rates:  reasonable;  charges  based  on 
ownership  of  consignment.      574 
Sleeping  and  parlor  car  companies : 
anomalous    classification.         526 
Status  of  chartered  ship. 

CHATTEL    MORTGAGE. 
Power  of  sale  in  mortgagor: 
stock  in  trade.  473 

whether    fraudulent    as    to    cred- 
itors. 473 
CHOSES  IN  ACTION. 
Assignments : 
effect  of,  on  mistake  in  instrument. 

309 
equities      among      successive      as- 
signees. 81 
priority  of  successive  assignees.  81 
total  and  partial  assignments,  na- 
ture of  interest  transferred.    81 
CONFLICT   OF  LAWS. 
Comity:   lex    loci    celebrationis    and 
lex  fori  as  applied  to  marriage. 
Constitutional   law:    due   process   of 
law.                                              282 
Contracts:  capacity  to  contract,  law 
governing.                           157,  176 
Executors    and    administrators :    see 
Executors     and     Administra- 
tors. 
Insolvency :    extra-territorial    recog- 
nition  of   statutory   preferences. 
63,  88 
jurisdiction     over     assets     in     in- 
solvency  proceedings.         63,   88 
Jurisdiction:  injuries  to  foreign  real 
estate.                                 262,  282 
Lex  domicilii:  marriage  invalid  by. 

767.  785 
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Lex  loci:  marriages  valid  by  and  in- 
valid by  the  lex  domicilii.  767,  785 

Marriage : 
validity   of:    law   governing. 

767,  78s 
validity  of,  contracted  in  another 
State  contrary  to  local  prohibi- 
tion. 767,  785 
Statutes :  restricting  the  right  of 
marriage,  extra-territorial  effect 
of.  767,  785 

CONSTITUTIONAL   LAW. 

Citizenship : 
alienage.  231 

American    Indians    as    citizens    of 
the  United  States.  332 

definition.  231 

Indian  tribes.  330 

nationality.  231 

nationality  in  international  law.  249 
nationality,  rules  of.  241 

status  of  children  born  in  Amer- 
ican insular  possessions.         342 
status    of    native    inhabitants    of 
American   insular   possessions. 

343 
slaves,  status  of.  243 

subjection.  233 

Compacts    between    States.  786 

Constitutional      Limitations :      state 
taxation  of  foreign  corporations. 
393,  4io 
Corporations : 
federal  tax;  income  from  munici- 
pal bonds.  474 
federal    tax;    income    from    real 
property.  475 
Criminal  enforcement  of  labor  con- 
tracts :  peonage.                363,  371 
Delegation  of  power  by  Congress. 

283 
Double     jeopardy:     See     Criminal 

Law. 
Due  process: 
absolute  liability  for  injury  to  em- 
ployee. 475 
administrative  process  as.  785 
administrative  officer,  medical   ex- 
amination     by,      to      determine 
length  of  imprisonment.  785 
domicile  and  citizenship  as  affect- 
ing service  of  process  beyond  the 
jurisdiction.                       352,  370 
elimination  of  the  mens  rea.      679 
insanity  as  defence  to  crime.      82 
license,  arbitrary  power  to.         786 
New  York  Workmen's  Compensa- 
tion Act.  475 
power  to  subpoena  witnesses  to  an- 
other State.  786 
race   segregation.  24 


service  upon  officer  of  foreign 
corporation  not  doing  business 
within   the  State.  282 

service  of  process  beyond  the  ju- 
risdiction. 352,  370 

State  tax  upon  entire  capital  stock 
of  foreign  corporations.  395 
Eminent  domain : 

city  exercising  rigrht  of  eminent 
domain  cannot  attack  constitu- 
tionality. 152 

right  of  taxpayer  to  attack  consti- 
tutionality. 153 
Equal  protection  of  the  law: 

laws  admitting  of  arbitrary  en- 
forcement. 786 

race  segregation  as  discrimina- 
tion. 24 

tax  on  defeated  defendants.       370 

Fifteenth   Amendment:    Indians   not 

citizens.  326 

Fifth   Amendment:    See   Interstate 

Commerce. 

eminent  domain.  617 

power  of  Congress  to  deal  with 
Indian  tribes.  326 

taxation.  630 

Fourteenth  Amendment:  See  In- 
terstate Commerce. 

eminent  domain.  617 

power  of  Congress  to  deal  with 
insular  possessions.  339 

segregation  of  races.  24 

status  of  the  American  tribal  In- 
dian. 326 

taxation.  630 

Free  Speech :  as  conflicting  with 
right  of  privacy.  566,  585 

Indian   Tribes : 

Indian  country,  whether  incor- 
porated. 333 

power  of  Congress  to  deal  with 
Indian  tribes.  336 

powers    of    local    self-government 

335 
Interstate     Commerce:     see     Inter- 
state Commerce. 
police  power:  284 

Involuntary  servitude: 
labor   contracts.  363,   371 

scope  of  the  expression.     363,  371 
Legislative  power: 
breach    of     labor    contract    made 
presumptive   evidence   of   fraud- 
ulent intent  within  penal  statute. 
363,  371 
creation  of  presumption  based  on 
facts  not  probative  per  se. 

363,  371 
Municipal     corporations:     see     Mu- 
nicipal Corporations. 
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Ordinance:  imposing  license  on  ex- 
press  Co.  476 
Partial  unconstitutionality : 
application   to    State   statutes.    134 
criminal   statutes.  142 
no  presumption  of  validity  of  re- 
mainder   of    statute.  129 
rendering  whole   statute  void.   123 
revenue   laws.  I42 
test   of   validity   of    remainder   of 
statute.  I42 
United  States  corporation  tax  law. 

120 
Police  power: 
abolition    of    the    defence    of    in- 
sanity. 82 
depositors'   guaranty   fund.         284 
dispensing  with  criminal  intent  as 
valid  exercise  of.                      679 
federal   police  power.  81 
regulation  of  commerce.  81 
Privileges  and   immunities: 
power  of  a   State  to  compel  wit- 
nesses   to    testify    in    a    foreign 
jurisdiction.                                786 
Self-incrimination,    immunity    from: 
corporations.                          445>  679 
corporate    books    as    public    docu- 
ments.                                         679 
right  of  corporate  officer  to  with- 
hold the  company's  books.      679 
Sixth  Amendment: 
power  of   Congress  to   deal  with 
insular  possessions.                   33$ 
Status  of  the  Indian  tribes.          326 
Status  of  the  inhabitants  of  Ameri- 
can insular  possessions.            337 
Statute: 
construction  of,  when  criminal  in- 
tent  not   mentioned.                679 
reasonableness,    test    of    constitu- 
tionality. 29 
Taking    property    without    due    pro- 
cess: rate  regulation.                  532 
Tenth   Amendment:   see   Interstate 

Commerce. 

Thirteenth      Amendment :      criminal 

enforcement  of   labor  contracts. 

363.  37i 

Unconstitutional  statute:  defence  to 

mandamus   proceedings.  380 

CONTEMPTS. 

Civil  violation  of  injunction  as.    678 
Criminal:  nature  of  offense.         678 
Newspaper     publications :     pendency 
of    action    as    the   test    of    con- 
tempt   in    criminal    cases.       285 
Performance  of  lawful  act  as.      787 
Quasi-judicial  bodies:  power  to  pun- 
ish for  contempt.  788 


CONTRACTS. 

.Anticipatory    breach:    when    Statute 
of   Limitations  begins  to  run. 

680 
Capacity:  see  Conflict  of  Laws. 
Carriers :  see  Carriers. 
Conditions : 
time  of  the  essence.  178 

waiver  as  to  time.  178 

Consideration : 

forbearance  from  suit.  378 

performance  of  legal  duty  as.    589 
Construction : 
right    of    insurance    agent    to    re- 
newal   commissions.  575 
rule  in  insurance  policies.  575 
Criminal  enforcement  of  labor  con- 
tracts: see  Constitutional  Law. 
Damages:  see  Damages. 

interest;  when  allowed.  68,  84 

Formation : 

mistake  in.  299 

Guaranty:  notice  of  acceptance.   178 
Husband    and    wife:     contract    be- 
tween, enforcement.  377 
separation      agreement ;      English 
doctrine.  378 
Illegal : 
witnesses,     compensation     of     de- 
fendant on  outcome  of  suit.    589 
recovery  on  contract  in  violation 
of  statute.                         779.  788 
Insurance:  see  Insurance. 
Marriage  Contracts:  defenses  to  ac- 
tion   for  breach    of   promise   to 
marry.  681 
Mistake : 
classification.  201 
confusion  in  law.  197 
definition.  J"o5 
distinguished  from  deceit.          200 
equitable  relief.                              200 
formation  and  performance.       197 
misunderstanding  betwen  the  par- 
ties.                                           208 
mutual  mistake.                           210 
unilateral   mistake.                        224 
value  of  land,  as  to.                   223 
when  no  relief.  198 
Performance : 
impossibility  as  excuse  for  breach. 

83 
mistake  in.  303 

Public   policy:   witnesses,  compensa- 
tion of  as  affected  by.  589 
Restraint  of  trade: 
at  common  law.                            703 
compared   to    restraint   of   compe- 
tition.                                          704 
partial  and  general.  703 
Specific     performance:     waiver     of 
conditions  as   to.  92 
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Warranty:  measure  of  damages  for 
breach   of.  578 

CORPORATIONS. 

Assets:  as  trust  fund  for  creditors. 

477 
Building   &   loan    associations:    bor- 
rowing member's  interest  in. 

775.  790 

Conflict   of    laws:    jurisdiction   over 

assets  in  insolvency  proceedings. 

63,  88 

Creditors : 

mortgagee  for  future  advances  has 

priority  over.  459>  484 

right  to  receive  preferences. 

561,  576 

Defectively   incorporated: 

collateral  attack.  160,  178 

estoppel.  160,  178 

liability  of  stockholders.     160,  178 

Directors : 

fiduciary  relation.  561,  576 

liability    of,    for    preferences    re- 
ceived. 561,  576 
power  to  accept  preferences. 

561,    576 
Dissolution : 
appointment  of  receiver  as. 

167,   188 
power  of  equity  to  decree.  576 

Dividends : 
extraordinary    dividends,    distribu- 
tion between  life  tenant  and  re- 
mainder-man. 556,  576 
extraordinary    dividends,    theories 
of  classification.  556,  576 
extraordinary    dividends,    whether 
"  capital  or  income.  556>  576 
interest  of  stockholder,  time  of  ac- 
crual. 556,  576 
recovery  of  distributed  assets.  477 
trust- fund  theory.  477 
Existence    outside    of    State    of    in- 
corporation. 407 
Foreign : 
conditions  imposed  on   doing  bus- 
iness, contract  in  violation  of. 

779,  788 
constitutional  limitation  upon  tax- 
ation of.  393 
service  of  process  upon  officer  of, 
when  not  doing  business  within 
the  State.  282 
what  constitutes  doing  business. 

779,  788 

Fraud:  officer,  personal  liability  for 

misrepresentation.  37^ 

Incrimination:  privilege  against  self 

incrimination.  445 

Insolvency : 

adjustment  between  borrowing  and 


non-borrowing  members  of  loan 
association.  775.  790 

preferential  payments.         561,  576 
Liability  of:  for  acts  of  agent. 

265,   285 
Mandamus:  see  Mandamus. 
Nature  of.  265,  285 

Officers:   liability  for  misrepresenta- 
tions. 376 
Over-issue  of  stock:   rights  of  sub- 
scriber.                               265,  285 
Persons  within  the  meaning  of  the 
Fourteenth    Amendment         409 
Powers:  right  to  purchase  corporate 
stock.  681 
Preferential  payments:  directors. 

561,  576 
Receivers : 
see  Receivers. 
appointment  of   as   dissolution. 

167,  188 

as  agent.  167,  188 

power  of  equity  to  appoint.        576 

Slander:     liability     for     slander     by 

agent.  37* 

Stockholders : 

action  by,   as   affected  by  date  of 

purchase  of  stock.  577 

minority:    remedy    for    fraudulent 

management.  576 

rights  of,  when  officers  refuse  to 

sue.  577 

Torts:  liability  for  slander  by  agent 

37.1 
Trust- fund  theory:  recovery  of  divi- 
dends    by     existing     or     future 
creditors.  477 

Ultra  Vires  act: 
consequences  of.  265,  285 

contract     to     purchase     corporate 
stock.  681 

illegality  theory.  265,  285 

non-corporate  act  theory.  265,  285 
rights  of  dissenting  stockholder. 

265,  285 

rights   of   State.  265,  285 

validity  of.  265,  285 

Witnesses : 

under  oral  questioning  cannot  be. 

448 
self-incrimination.  445 

COVENANTS. 

Restriction:    liability    of    subsequent 
lessee   after   surrender   of   orig- 
inal lease.  578 
Running  with  land : 
privity:   what  constitutes.           384 
specific  performance  of  affirmative 
covenants.  580 
Specific    Performance:    see    Specific 
Performance. 
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Title  and  Warranty:  counsel  fees  as 
damages.  372 

COUNTERCLAIM  AND   SET- 
OFF. 

Res  Judicata:  neglect  to  plead  as  a 
bar  to  suit  thereon.  482 

COURTS. 

State  courts :  jurisdiction  after  dis- 
missal of  cause  removed  to  fed- 
eral court  481 

Injunction,  violation  of:  liability  of 
agent  82 

CRIMINAL  LAW. 

Assault  and  battery:  self-defence,  no 
duty  to  retreat.  677 

Double  jeopardy:  applicability  of 
constitutional  provision  against, 
to   contempt  proceedings.        678 

Homicide:  justifiable,  when  there  is 
a  duty  to  retreat.  677 

DAMAGES. 

Attorney's    Fees:    recovery   in    inde- 
pendent action.  477 
Conflict  of  laws:  recovery  of  dam- 
ages for  injuries  to  land  beyond 
jurisdiction.                       262,  282 
Contracts : 
interest,  when  allowed.            68,  84 
sale  of  goods,  recovery  by  vendor 
of   payments    due    before    deliv- 
ery.                                     357.  372 
waiver.  178 
Covenant,  breach  of:  title  and  war- 
ranty; counsel  fees  as  damages. 

372 
Eminent  domain: 
no  recovery  for  injury  due  to  dis- 
continuance of  proceedings.  479 
persons  entitled  to  award.  479 

time   of   assessment   of   damages. 

682 
Interest : 
contracts,    to    pay    monev.    other 
contracts.  68,  84 

demand,  necessity  of.  68,  84 

Lateral  support,   for  withdrawal  of, 
injury   to    buildings    as    an    ele- 
ment. 275,  280 
Mitigation:    duty   to    mitigate    after 
breach  of  warranty.  578 
Patents,    infringement    of:    measure 
in  case  of.                           74»  84 
Sales : 
recovery   by   vendor   of   payments 
due  before  delivery.        357,  372 
vendor's  damages   for  non-accept- 
ance,     effect      of      anticipatory 
breach.                               357.  372 


vendor's  damages   for  non-accept- 
ance,   installment    contracts. 

357,  372 
Warranty : 

duty    to    mitigate    damages    after 

breach  of.  578 

measure    of    damages    for    breach 

of.  578 

time  of  assessment  of  damages  for 

breach  of.  578 

DEDICATION. 

See  Highways. 

Acceptance:  necessity  of.  788 

DEEDS. 
Exception :  construction.  179 

Mistake:   remedy.  313 

DESCENT    AND    DISTRIBU- 
TION. 
Murder:    effect   upon   devolution   of 
property.  180 

DIVORCE. 
Alimony:  liability  for  debts  of  wife. 

373 
Decree : 
collateral    impeachment    by    guilty 
party.  367,  386 

effect  on  cause  of  action  for  alien- 
ation of  affections.  367,  386 
effect  on  status  and  rights  of  the 
parties.                                367,  386 
impeachment  of  collusive  decree. 

.367.  386 
survival  of  rights  of  action  based 
on  loss  of  consortium.  367,  386 
Limitation  of  Actions:  limitation 
runs  from  the  time  of  discovery 
of  continuous  cohabitation  of 
defendant.  285 

DOMESTIC     RELATIONS. 
See  Husband  and  Wife. 
DOWER. 
Estoppel :  silence  by  wife  as.        286 
Mortgaged  Property.  66,  90 

EASEMENTS. 
Acquisition  of: 
in  cases  of  lateral  support. 

275,  280 
by  prescription.  672,  677 

Creation : 
necessity.  478 

novel  easements,  construction  of 
deed.  373 

Extinguishment  of: 
abandonment,    adverse    possession, 
estoppel.  777,  79° 

license.  #  76,  88 

limitation  in  grant,  merger  in  title, 
non-user,  release  express  or  im- 
plied. 777,  790 
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ways  of  necessity.  478 

In  gross:  nature  of.  789 

Lateral  support : 

liability  of  landlord  to  tenant  for 
interference  therewith.  471 

of    improvements :    means    of    ac- 
quisition. 275,  280 
Novel  easements:  creation  of.       373 
Prescription : 
nature  of  rights,  as  determined  by 
user.  672,  677 
notice   as   the   essential    factor. 

672,  677 

reciprocal  easements.  770,  796 

Termination :    abandonment,   adverse 

possession,  estoppel  limitation  in 

grant,  merger  of  title,  non-user. 

Ways  of  necessity: 

creation.  478 

extinguishment.  478 

EJECTMENT. 

Damages :     compensation     for     im- 
provements made  in  good  faith. 

85 
Evidence:  presumption  of  payment. 

480 
Tenants   in   common :   extent  of   re- 
covery, in  suit  by  less  than  all 
against  a  stranger.  579 

ELECTIONS. 

Legislative  regulation : 
ballot.  278,  293 

constitutional  limitations.    278,  293 
party  nominations.  278,  293 

registration   laws.  278,  293 

Nature  of  the  elective  franchise. 

278,  293 

EMINENT  DOMAIN. 

Award,  persons  entitled  to:  grantor 
and  grantee.  479 

Condemnation   proceedings : 

compensation  for  damage  to  per- 
sonal  property   when   refused. 

149 

compensation  for  fixtures.  148 

incidental  damage  to  personal 
property.  147 

legislative  freedom  in  awarding 
compensation.  151 

Massachusetts  statute  for  compen- 
sation for  land  acquired  for 
water  supply.  152 

New  York  statute  for  compensa- 
tion for  land  acquired  for  water 
supply.  152 

no  recovery  for  injury  due  to  dis- 
continuance of  proceedings.   479 

time  of  assessment  of   damages. 

682 


Constitutionality : 
city    exercising    right    of    eminent 
domain    cannot   attack    constitu- 
tionality. 152 
right  of  taxpayer  to  attack  consti- 
tutionality.                                  153 
Conveyance,  effect  of :  implied  grant 
of   lateral    support   of    improve- 
ments.                                275,  280 
Damages:   for  easement  granted  by 
implication.                         275,  280 
Public  use : 
constitutional    requirements.        617 
electric  lighting  companies.        628 
gas  companies.                              628 
power  for  mills  by  flooding  lands. 

619 

streets  and  highways.  619 

water  companies.  625 

Taking:    what  constitutes;   different 

views.  147 

Telephone  and  telegraph  companies : 

resulting  duties  to  public.        622 

EQUITY. 

Bills  to  redeem :  laches.  683 

Cancellation :   see   Cancellation. 
Covenants:  see  Covenants. 
Equitable  mortgage :  see  Mortgages. 
Fraudulent     transfers:     jurisdiction 
over   not    destroyed    by   concur- 
rent jurisdiction  of  law.  572 
Interpleader : 
claims  of  defendants  must  be  the 
same.                                            580 
municipalities  claiming  taxes.     580 
plaintiff    must    be    a    mere    stake- 
holder.                                        580 
Jurisdiction:  see  Jurisdiction. 
Laches : 
Statutes    of   Limitations    followed 
by   analogy.                                683 
when  a  bar.                                  683 
Maxims :  "He  who  seeks  equity  must 
do  equity."  85 
Mistake:  see  also  Mistake. 
law,  recovery  of  money  paid. 

426,   484 
Mortgages :    see    also    Mortgages. 
priority  of  mortgagee   for   future 
advances.  459,  484 

Partition:     compensation     for     im- 
provements. 85 
Priority  of  equities : 
equitable    interest    as    affected    by 
prior  banker's  lien.          554,  587 
good  conscience  as  the  test. 

554.  587 
Receivers:  see  Receivers. 
Reformation:    making    a    new    con- 
tract. 318 
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mistake   in   formation  of   contract. 

299 
mistake  in  reducing  to  writing.  301 
Specific    performance:    see    Specific 
Performance. 

ESTOPPEL. 
Dower :    silence   of   wife    as   to   true 
relation.  286 

Equitable  estoppel:  doctrine  of  mu- 
tuality. 160,  178 
Public :  estoppel  against,  acquiescence 
in  encroachment  on  highway.  376 

EVIDENCE. 

Admissions : 
extra-judicial  admissions  as  affirm- 
ative evidence.  374 
of   principal,   as   binding   surety. 

683 
waiver  of   objections   to   evidence, 
as.  471 

Burden  of  proof: 
insanity  of  testator.  791 

lucid  interval.  791 

payment  peculiarly  within  defend- 
ant's   knowledge.  85 
Confessions :  burden  of  proof  of  ad- 
missibility.                                  180 
Dying       declarations :       inadmissible 
where    declarant's    death    is    not 
under   investigation.                  375 
Ejectment:     payment     of     purchase 
price  by  one  in  possession  under 
executory    sale    presumed    from 
lapse   of   time.                             480 
Hearsay  rule : 
admissibility  of  neighborhood  rep- 
utation to  prove  pedigree.       581 
dying  declarations.                         375 
pedigree.                                           580 
Identity  of  party :  voice  as  means  of 
identification.                                182 
Incrimination :     corporate     privilege 
against  self  incrimination.       445 
Insanity :  non-expert  opinion.         181 
Libel   and   slander :   proof   of  malice 
by    other    publications.              375 
Negative  testimony : 
weight.                                               182 
bell  and  whistle  cases.                   182 
Objection:  waiver  by  subsequent  ad- 
mission.                                        471 
Parol    evidence    rule :    previous   oral 
contract.                                        299 
Pedigree :  admissibility  of  neighbor- 
hood reputation  to  prove.       580 
Presumptions : 
assignment  of  lease  from  payment 
of  rent.                                         483 
lapse    of    time :    payment    of    pur- 
chase price  by  one  in  possession 
under  executory  sale.                480 


payment  in  actions  to  recover  real 

estate.  480 

payment   of    debt   presumed    from 

lapse  of  time.  480 

sanity  of  testator.  791 

survivorship.  268,  287 

Privilege  :  corporate  privilege  against 

self-incrimination.  445 

Res  gestae:    admission   of   principal 

as  binding  surety.  683 

Telephone    communication :    identity 

of  party.  182 

Waiver  of  objections:  by  subsequent 

admissions.  471 

Wills  and  administration :  see  Wills 

and   Administration. 
Wills : 
burden  of  proof,  insanity.  791 

presumption  of  sanity  of  testator. 

791 

EXECUTORS    AND    ADMINIS- 
TRATORS. 

Conflict    of    laws :    suit    in    foreign 

State,  comity.  563,  582 

Suit  in  foreign  State : 

modern  view,  comity.  563,  582 

what  law  governs.  563,  582 

FALSE  IMPRISONMENT. 

Malicious       prosecution       compared 

with.  184 

FEDERAL    PRACTICE. 

Jurisdiction :     diversity     of     citizen- 
ship,  receiver  as  assignee.        86 
Mandamus :  see  Mandamus. 
when    directed    to    federal    courts 
to     remand     causes     to     State 
courts.  582 

Removal   of   causes : 

dismissal  in  federal  court;  new  ac- 
tion brought   in   State  court. 

481 

review    by   mandamus    of    federal 

courts'     refusal    to     remand    to 

State   courts.  582 

FRANCHISES. 

Construction.  360,  382 

Contracts:   compared   with.   360,  382 

Easements :  compared  with.  360,  382 

Eminent  domain : 

flooding  land  for  water-power.  619 

public    service    companies.  618 

streets    and    highways    for    public 

use.  619 

Exclusive  privilege:  . 

duty  to  public.  636 

ferry  rights.  637 

under  police  power.  634 

when    granted.  634 

Licenses:  compared  with.       360,  382 

Nature  of.  360,  382 
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Railway  street  rights,  as.      360,  382 
Street  rights.  360,  382 

Tax  assessments :  earning  power  as 
measure.  545 

FRAUD. 
Cancellation :    see    Cancellation. 
Equity:  jurisdiction  over.  572 

Liability  of  corporate  officer  for 
misrepresentation.  376 

Misrepresentation   of   intention :   dis- 
tinguished from  promise.         677 
Present  fact :  promise  made  with  no 
intention  to  perform,  as  misrep- 
resentation. 677 

FRAUDULENT    CONVEY- 
ANCES   AND    SALES. 

Bankruptcy:  chattel  mortgage  of 
stock   in   trade.  473 

FUTURE      ESTATES. 

Powers : 

life  estate  with  power  of  disposal. 

585 
nature  of  interest  in  default.    485 

GARNISHMENT. 

Burden  of  proof:  when  shifted  from 
garnishor.  287 

Jurisdiction :  for  purposes  of,  situs 
of  debt,  wherever  principal 
debtor  can   sue  garnishee.       684 

Property  subject  to  garnishment: 
burden  of  proof.  287 

Situs  of  debt:  theories  of,  as  de- 
termining jurisdiction.  684 

GIFTS. 

Causa  Mortis: 

effect  of  subsequent  will.  87 

revocation  and  satisfaction.         87 

HABEAS   CORPUS. 

Appeal :  right  of,  in  absence  of 
statute.  685 

HIGHWAYS. 

Abutting   owner :    rights    of,    gained 

by   acquiescence   of   public.     376 

Dedication:  necessity  of  establishing 

acceptance  of.  788 

Encroachment:  estoppel  of  public  by 

acquiescence.  376 

Railways :  rights,  nature  of.  87 

Street  railways :  duty  towards  other 

vehicles.  87 

HUSBAND  AND  WIFE. 

Antenuptial  agreement : 

effect    of    transfer    tax   on,    when 
dower  is  subject  to  tax.         486 
when  enforcible.  377 

Community : 

partnership    distinguished   from. 

668,  685 


what  constitutes  community  prop- 
erty. 668,  685 
wife's  interest  in,  as  a  vested 
right.                                    668,  685 

Contract  between :  enforcement  by 
assignee.  377 

Expenditures  for  necessaries:  wife's 
right  to  reimbursement.    288,  791 

Conflict  of  laws :  see  Conflict  of 
Laws. 

Property  of  wife:  husband's  right 
to.  668,  685 

Separation  agreements:  English  view 
as   to   validity.  378 

Wife :  right  to  reimbursement  for 
expenditures  for  necessaries.  288 

INFANCY. 

Attractive   nuisances :    see   Trespass. 
Contracts :  void  or  voidable.  468,  485 
Partnership:  see  Partnership. 
Trespasses    by    infants:    see    Tres- 
pass. 

INJUNCTION. 

Contempt:  liability  of  agent  for.    82 
Irreparable    injury:    payment    of    li- 
cense   fees    under    protest    may 
avoid.  476 

Nuisance :  temporary  user.  382 

Taxation :  municipal  license  fees. 

476 
Waste:    mandatory   injunction.      189 

INNKEEPER. 

Defined.  524 

Duty  to  serve  all:  survival  of.     523 
Liability : 

for  baggage,  as  affected  by  lapse 

of  time.  378 

for  baggage,  burden  of  proof.  378 

Refusal   to   serve:    criminal   liability 

for.  $22 

INSANITY. 

As  defence  to  crime :  whether  pro- 
tected by  the   constitution.       82 

Commitment  of  insane  persons :  ne- 
cessity of  notice,  hearing,  and 
provisions   for   discharge.         82 

Evidence :  admission  of  opinion  of 
non-expert.  181 

Wills:  effect  of  insanity  on  ademp- 
tion of  a  specific  legacy.  72,  94 

INSOLVENCY. 

Conflict  of  laws :  see  Conflict  of 
Laws. 

Corporations :  preferential  payments. 

561,  576 

Receivers :  effect  of  extra-territo- 
rial recognition  upon  local  cred- 
itors. 63,  88 
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Statutory  preferences: 
extraterritorial    recognition    of. 

63,88 
jurisdiction    over    assets    in    insol- 
vency proceedings.  63,  88 

INSURANCE. 

Accident  policy:  non-performance  of 
condition :    impossibility.  289 

Agency:  rights  to  commissions.     575 
Conditions  in  policy : 
effect   of    breach    of,    on    divisible 
policy.  685 

impossibility  as  an  excuse  for  non- 
performance. 289 
title  to  property.  379 
Contracts:  see  Contracts. 

mistake  in  performance.  306 

Fire  insurance:  divisibility  of  policy. 

685 
Forfeiture  of  policy:  misrepresenta- 
tion as  to  a  single  item  does  not 
result  in,  if  policy  divisible.     685 
Standard  mortgage  clause:  notice  of 
loss.  289 

INTERNATIONAL   LAW. 

Arbitration : 
competing  with   war.  493 

compromise  as  defect  of.  493 

decisions  of  Hague  involving  com- 
promise. 497 
North  Atlantic  coast  fisheries.  / 
selection  of  judges.  5°8 
terms  of  submission.  503 

Citizenship :      see      Constitutional 
Law. 

Courts : 
defects  of  Hague  Court.  501 

procedure,   lack   of   definiteness. 

509 
selection  of  judges.  508 

Maritime  law : 
bays,  territorial   and  geographical. 

defensibility,   test  of   territoriality. 

16 
Servitudes : 
derogation  of   sovereignty.  8 

origin  of   international   servitudes. 

7 

Treaties : 

American  claims  of  fishing  rights 

in   Canadian  waters.  2 

interpretation  of.  I 

INTERSTATE   COMMERCE. 

Carriers : 
concurrent  power  of  states  to  reg- 
ulate. 59 
liability  of  initial  carrier.           380 
limitation   on   power   of    Congress 
to   provide  transportation.         60 


regulation  of,  as  agencies  of  trans- 
portation. 56 
Commerce :   definition   of.  51 
Commission :  power  to  compel  rail- 
road to  accept  goods.              380 
Congress,    powers    of,    to    regulate : 

see  Federal  regulation  infra. 
Discrimination :   forwarding  agents. 

574 
Federal  regulation : 
exclusive  power  of  Congress.  251 
Fifth    Amendment,    effect    of,    on 
power  to  regulate.  _    54 

powers    of    Congress :    prohibition 
as  regulation.  53 

power    of    Congress,    to    provide 
transportation.  60 

state   and    federal   powers,   deline- 
ation of.  256 
Fifth     Amendment:     effect     of,     on 
power  of  Congress  to  regulate. 

54 
Fourteenth    Amendment:    effect    of, 
on  power  of  states  to  regulate. 

54 
Interstate    Commerce    Act : 

Carmack  amendment.  380 

discrimination  under.  574 

License    fees :    imposed    by    munici- 
pality. 476 
Municipal   license   tax :   constitution- 
ality of.  476 
Sherman  Anti-Trust  Act: 
reasonable  construction.  711 
recovery  of  damages.  481 
Standard  Oil  and  Tobacco  cases. 

701 

stockholder's  rights  for  injuries  to 

corporation   unchanged  by.     481 

treble   damages.  481 

Sherman    Anti-Trust    Law:    Statute 

of  Limitations.  183 

State  regulation : 

charter    fee    upon    entire    capital 

stock.  393,  410 

Fourteenth  Amendment,  effect  of, 

on  power  to  regulate.  54 

police  power.  257 

Tenth    Amendment,    effect   of,    on 

power  to  regulate.  54 

Tenth    Amendment:    effect    of,    on 

power  of  States  to  regulate.     54 

JOINT     STOCK     COMPANIES. 

Building  &  loan  association :  borrow- 
ing member's   interest  in. 

775.  790 

JUDGMENTS. 

Judgment  against  principal :  admis- 
sibility as  evidence  against  sure- 
ty. 170,  183 
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Res  judicata: 
criminal  judgments  as  res  judicata 

in  civil  actions.  170,  183 

neglect    to    plead    counterclaim    as 

a  bar  to  suit  thereon.  482 

JURISDICTION. 

Equity : 
balance    of    convenience,    doctrine 
of,  in  relation  to.  790 

charities.  773,  785 

fraudulent   transfers.  572 

inadequacy  of  remedy  at  law.     572 
Federal  courts : 

diversity   of   citizenship.  86 

citizenship  of   a   receiver.  86 

Federal :  federal  question,  appeal  to 
Supreme  Court.  287 

Removal  of  causes  to  federal  court 
and  dismissal  therein :  jurisdic- 
tion of  State  court  after  such 
removal  and  dismissal.  481 

Service  of  process  beyond  the  juris- 
diction. 352,  370 
State    courts :     decision     in     federal 
court  as  affecting  jurisdiction  of. 

481 

JURISPRUDENCE. 

Basis  of  law.  348 

JURY. 
Discharge :     subsequent     amendment 
of  verdict.  290 

Right  to  trial  by :  equitable  suits,  ap- 
plicability to.  572 
not  essential  to  due  process. 
Verdict:    amendment    by   jury    after 
discharge.                                     290 

LANDLORD    AND    TENANT. 

Assignment  of  lease :  presumption 
from   payment  of   rent.  483 

Designated  use,  validity  of :  lessee's 
liability  for  rent  when  use  be- 
comes impossible.  290 

Leases :  right  of  co-tenant  to  demise 
whole  property.  483 

Liability  of  landlord :  injury  to  ten- 
ant by  removal  of  lateral  sup- 
port. 471 

LIBEL    AND    SLANDER. 

Evidence :  proof  of  malice  by  other 
publications.  375 

Malice : 
proof  of.  183 

shown  by  other  publications.     375 
Privilege : 
complaint  to  public  official.         183 
malice.  183 

LICENSES. 
Affecting  interests  in   land :   revoca- 
bility  of.  76,  88 


Constitutional  law :  express  compan- 
ies. 476 
Taxation :  effect  of  license  on  right 
to  tax  illegal  business.  188 
LIMITATION    OF    ACTIONS. 
Acknowledgment  and  part  payment: 
effect   of.                                   70,  88 
joint    debtors.                             70,  88 
theory  of   recovery.                 70,  88 
Annulment    of    marriage:    limitation 
to  be  pleaded  by  defendant.     184 
Contracts :    operation    of    Statute    in 
cases  of  anticipatory  breach  of. 

680 
Debt: 
acknowledgment  of,  theory  of  re- 
covery. 484 
outlawed,   recovery  upon  acknowl- 
edgment. 484 
Divorce :  period  of  limitation  in  case 
of     continuous     cohabitation     of 
defendant  runs  from  the  discov- 
ery of  such  cohabitation.        285 
Suspension  of  Statute :  part-payment 
by  joint-debtor.                     70,  88 
Trusts : 

running  of  Statute  after  breach. 

686 
running   of    Statute   against    bene- 
ficiaries  not   sui  juris,  in    favor 
of  a  purchaser  with  notice.    686 
when    beneficiary    may    sue    after 
trustee  is  barred.  686 

MALICIOUS    PROSECUTION. 

Elements  of  action :  hearing  after 
arrest  without  a  warrant  as  a 
judicial  proceeding.  184 

Nature  of :  compared  with  false  im- 
prisonment. 184 

Prerequisites  to  action  for.  184 

MANDAMUS. 

Corporations :  to  compel  perfor- 
mance of  public   duty.  687 

Defence :  unconstitutionality  of  stat- 
ute sought  to  be  enforced.      380 

Federal  practice :  see  Federal  Prac- 
tice. 

Nature  of  writ :  not  to  be  employed 
as  a  means  of   review.  582 

Public  right :  private  citizen  as  peti- 
tioner. 687 

MARRIAGE. 

Annulment : 
effect  of.  381 
misrepresentations  of  prior  chas- 
tity. 88 
Statute  of  Limitations.  184 
what  fraud  material.  88 

Breach  of  promise :  defenses.  681 
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Community  property :   see   Husband 

and  Wife. 
Elements  of:  what  are  material.    88 
Voidable:  effect  of  annulment      381 

MASTER   AND    SERVANT. 
Appreciation    of    danger:    statutory 
duty.  291 

Assumption  of  risk :  see  Negligence. 

291 
Fellow  servants : 
injustice  of  doctrine.  36 

legislation  in  derogation  of  the 
rule.  36 

negligent  performance  of  details 
of  work.  89 

who  are  vice-principals.  89 

Injury  to  minor  unlawfully  employ- 
ed :  contributory  negligence.  382 
Liability    of    employer:    New    York 
Workmen's   Compensation   Act. 

...  475 

Liability   under   statute   for   employ- 
ment of  minor.  382 
Safe  place  to  work : 
foreman's   negligence.  89 
nature  of  master's  duty.  89 
Statutory   duty :   servant's   ignorance 
of.          .                                       291 
Statutory    liability    for    employment 
of  minor.                                      382 
Trespassing     children :     liability     of 
master  for  servants'  negligence. 

687 
Turn-table  cases:  limitation  of  doc- 
trine of.  687 
Workmen's  compensation : 

foreign  legislation.  36 

liability  of  master.  42 

theory  and  practice.  36 

MINES    AND    MINING. 

Doctrine  of  Farrell  v.  Lockhart  and 
its  relation  to.  593 

Election   of  patent  rights   of   subse- 
quent  location.  612 

Location     by     discovery :     Colorado 
rule.  603 

Location  notice :   Colorado   rule.  613 

Location    by    discovery:    may    adopt 
discovery  of  another.  606 

Location  of  claims : 
abandonment   determining   factors. 

594 
discovery  after  acts  of  location. 

discovery  perfecting  pedis  posses- 
sio.  595 

Indian  reservation  in  custodia 
legis.  611 

patent  of  discovery  point  by 
stranger.  598 


want    of    performance    of    annual 
labor  J23 

Mines  and  minerals :  whether  gyp- 
sum and  limestone  included,  test. 

179 
MISTAKE. 

Contracts :  see  Contracts. 

Fact,   mistake  of: 

doctrine  of  Price  v.  Neal.  466,  484 

formation  of  contract.  299 

money  paid  on  forged  instrument. 

466,  484 

recovery     by     drawee     bank     of 

money  paid  on  a  forged  check. 

466,   484 

reducing  contract   to   writing.   301 

theory  of  recovery  of  money  paid. 

466,  484 

Law,  mistake  of:  recovery  of  money 

paid.  466,  484 

Performance : 

classification   of   mistakes   in.     303 

of  contract:  remedy  is  affected  by 

prejudice.  308 

unilateral  and  bilateral.  304 

MORTGAGES. 

Assignment:  extent  of  liability  of 
purchaser  of  equity  of  redemp- 
tion. 688 

Deed  of  trust:  tender  after  default. 

793 
Default :  effect  of  tender  after.    793 

Dower : 
rights  of  mortgagor's  wife.  66,  90 
rights  of  mortgagor's  wife  to  sur- 
plus after  foreclosure.         66,  90 
when     subordinate     to     mortgage 
lien.  66,  90 

Equitable  mortgages :  when  no  mort- 
gageable  interest  exists.  689 
Equity  of  redemption : 
incidents  of  dower  in.             66,  90 
dower  in,  how  defeated.       66,  90 
personal  liability  of  purchaser  of. 

688 

Foreclosure :     defences,     failure     of 

title.  90 

Future  advances : 

priority.  459,  484 

priority   of   mortgagee    for   future 

advances    over    creditors. 

459.  484 
Mistake    in:    a    mistake    in    perfor- 
mance  of   contract.  315 

MUNICIPAL  CORPORA- 
TIONS. 

Constitutional    law :   appointment   by 

tax   assessors.  176 

Licenses:   express   companies.        476 


XX 


COLUMBIA  LAW  RBVIBW. 


Nuisance :         railway        obstructing 
streets,  power  to  abate.  360,  382 
Ordinances :   segregation  of   races. 

Taxation :  power  to  tax  illegal  busi- 
ness. 188 

Waterworks :  water  supplied  to  non- 
residents. 484 

NEGLIGENCE. 

Adjoining   landowners : 

duty   to    give   notice    of    proposed 

excavation.  275,  280 

Assumption      of      risk:      effect      of 

promise  by  master  to  repair.  792 

Children :  care  due  to  trespassing. 

674,  687,  692 
Contributory :  last  clear  chance.     90 
Dangerous      animals:      liability      of 
owner.  273,  293 

Gross :  different  from  ordinary  in 
degree  only.  185 

Licensees : 
duty    of    landowner    to,    different 
from  that  to  trespassers.         186 
duty  of  licensors.  186 

rights  of.  186 

Master  and  servant: 
liability  of  master:   servant's  neg- 
ligence  to    trespassing    children. 

687 
liability    of    master    under    Work- 
men's  Compensation  Act.         36 
Proximate  cause:   intervening  act. 

583 
Railroad   crossings :    giving   of   stat- 
utory warning  as  due  care.     793 
Stranger's   duty  to  trespasser.       186 
Turn-table     cases :     reaction     from 
doctrine  of.  674,  687,  692 

NEGOTIABLE  INSTRU- 
MENTS. 
Acceptance : 

esentials  of.  584 

payment    on    forged    indorsement 
not  an.  584 

Demand  and  notice: 
necessity    of,    when    indorser    re- 
ceives indemnity.  583 
unnecessary     when     indorser     as- 
sumes primary  obligation.       583 
Negotiable   Instruments   Law:   §   2. 

584 
Payment    of    draft    on    forged    in- 
dorsement:   liability   of    drawer. 

584 
NUISANCE. 
Comfortable   enjoyment: 
fear  of   disease.  292 

injunction  to  secure,  when  grant- 
ed. 382 


mental   injury.  292 

temporary  annoyance.  382 

Joint  tort-feasors :  when  party  sued 
can  recover  over.  292 

Obstructions   in   streets : 
removal  by  municipality.    360,  382 
who  may  abate.  360,  382 

Pari  delicto,  parties  in :  recovery 
over.  292 

Per  se:  nuisance  per  se  and  nuisance 
in  fact.  292 

Private    nuisance :    doctrine    of    bal- 
ance of  convenience.  790 
Public  nuisance :  consequential  dam- 
age  as   special   damage.  794 
Railroad  in  city  streets,  as.  360,  382 
Tenant :    liability    for   maintaining   a 
nuisance     existing    at    time     of 
lease.                                            692 

OFFICERS. 

Mandamus :  defense,  unconstitu- 
tionality of  statute  imposing 
duty.    '  380 

PARENT  AND   CHILD. 

Adoption : 
contract  to  devise.  793 

statute  denying  right  of  inheritance 
to  children  adopted  abroad.  795 
Custody   of   illegitimate  child.        187 
Illegitimacy : 
duty  of  mother  toward  illegitimate 
child.  187 

duty  of  putative  father  toward  il- 
legitimate  child.  187 

PARTITION. 

Compensation  for  improvements : 
right  of  adverse  claimant  against 
co-defendant.  85 

PARTNERSHIP. 

Building  and  loan  associations  as 
partnerships.  775,  790 

Formation :  specific  intent  not  essen- 
tial. 160,  178 
Infant   partner : 

effect    of    presence    on    rights    of 
adult   partners.  468,  485 

liability  of  interest  for  partnership 
debts.  468,  485 

right   to   recover   money   ventured 
as  affected  by  receipt  of  consid- 
eration. 468,  485 
rights  and  liabilities.           468,  485 
Insolvency:  adjustment  of  affairs  of 
building  and   loan   association. 

775,  790 

Liability   on   contracts : 

at   common   law.  101 

in    equity,    American   and    English 

doctrines.  102 
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joint  and  several  liability  of  part- 
ners. 101 
rule     as     to     creditors — in     New 
York.  114 
Obligations    arising     from     sale    of 
good  will.                                   383 
Statute    of    Frauds :    application    to 
partnership  agreements  for  spec- 
ulation  in  land.                461,  486 

PATENTS. 

Infringement:   measure  of  damages. 

74,  84 

PERPETUITIES,  RULE 
AGAINST. 

Alternative,    independent   gifts. 

270,  293 
Gifts  to  classes :  effect  on.  270,  293 
Powers :  gifts  over  after  a  power. 

270,  293 
Severable  limitations.  270,  293 

PERSONAL   PROPERTY. 

Community   property :   see   Husband 

and  Wife. 
Gifts   causa  mortis:    revocation   and 

satisfaction.  87 

Personal   Rights :   see   Persons. 

PERSONS. 

Personal  rights : 
right  of  privacy.  566,  585 

right  to  immunity  from  wrongful 
publicity.  566,    585 

PLEADING     AND     PRACTICE. 

See  also  Appeal  and  Error. 
Amendment : 
change  of  cause  of  action.  273,  293 
when  allowed  after  period  of  lim- 
itations has  expired.  585 
Counterclaims :    neglect    to    plead    as 
a  bar  to  suit  thereon.             482 
Ejectment:  right  of  less  than  all  the 
tenants  in  common  to  maintain. 

579 
Evidence:  waiver  of  objection  to. 

47i 
Joinder  of  causes :  New  York  Code, 
plaintiff    suing    in    different    ca- 
pacities. 383 
Mandamus :  see  also  Federal  Prac- 
tice; Mandamus. 
private   citizen   as   petitioner  seek- 
ing   to    enforce    duty    owed    to 
public.  687 
will    not    issue    to    review    federal 
courts'  refusal  to  remand  cases. 

582 
Petition :    adverse    claimant    as    de- 
fendant. 85 
Process :    return   of   service,   conclu- 
siveness.                                      188 


Verdict : 
amendment  of,  after  discharge  of 
jury.  290 

direction    of,   when   justified.     571 

POLICE    POWER. 

Elections :  see  Elections. 

Franchises  granted  under  exclusive 
privilege.  634 

Interstate  commerce :  State  regu- 
lation, licenses.  476 

Ordinance :  segregation  of  races, 
constitutionality    of.  24 

Race  segregation :  reasonableness.  29 

POWERS. 

Blended  with  trust:   see  Trusts. 
Construction:  life  estate  with  power 
of  disposal.  595 

Coupled  with   interest: 
unaffected   by    death    of    principal. 
661,   689 
what  constitutes.  661,  689 

Extinguishment :   naked   powers,   ex- 
tinguished by  principal's   death. 
661,  689 
Nature   of    interest   on   default :    in- 
terim  income.  485 
Power  of  appointment : 
appointed    property    as    assets    of 
appointor     for     the     benefit     of 
creditors.                             663,   689 
exercise    as    affecting    relation    of 
appointor  to   subject-matter. 

663,  689 
exercise  as  affecting  situs  of  prop- 
erty subject  thereto.       663,  689 
interest    of    appointor    in    subject- 
matter.  663,  689 
nature  of.  663,  689 
Rule  against  perpetuities:  gifts  over 
after  a  power.                  270,  293 

PRESCRIPTION. 

Lateral  support  of  buildings,  as 
basis  of:  American  and  English 
views   contrasted.  275,   280 

Water   rights :   reciprocal   easements. 

770,  796 

PUBLIC    SERVICE    COM- 
PANIES. 

Aid   through   taxation :    public   use. 

631 

Carriers :    see    Carriers. 

Correlative    duties : 
adequate  facilities.  528 

reasonable    compensation.  527 

similar  rates   for  similar  services. 

529 

Discrimination : 
baggage  transfer  privileges.        574 
forwarding    agents.  574 
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Duties : 

affected   by    franchises.  616 

service  to  all :  origin  of  in  action 
on   the   case.  515 

Franchises : 

eminent   domain.  618 

exclusive  privilege  duty  to  public. 

636 
Mandamus :   as   a   means   of   enforc- 
ing duties  owed  to  public.     See 
also  Mandamus.  687 

Municipal    waterworks :    water    sup- 
plied   to    non-residents.  484 
Rate  regulation :  State  legislation  af- 
fecting interstate  commerce.  424 
Telephone  and  telegraph  companies : 
eminent    domain.  622 
statutory  duty  to  serve  public.  624 

QUASI-CONTRACTS. 

Improvements  made  in  good  faith : 
compensation    in    equity.  85 

Mistake  of  fact :  mistake  in  forma- 
tion   or    in    performance.         304 

Service  rendered  against  defendant's 
wish.  91 

Wagering  contract:  recovery  of 
stake   from   stakeholders.  92 

RATE  REGULATION. 

Constitutional  limitation :  confisca- 
tion. 532 

Elements  of : 

depreciation    reserves.  653 

net  return,  interest  and  profits.  655 
operating   expenses   classified.     650 

Intangible   property : 

factor  of  safety.  63Q 

franchises.  644 

going  value.  640 

good-will.  648 

Legal  basis  of : 

fair  return  on  value  employed  for 

public    service.  532 

present  value.  533 

Present  value : 
capitalization.  541 

cost  of  reproduction.  545 

earning   power.  543 

elements  to  be  considered.  537 

original  cost.  538 

Reduction  of  rates :  factor  of  safety. 

544 

Tangible  property:  what  is.  550 

REAL    PROPERTY. 

Alienation :  restraints  on  alienation 
of  estates  in  fee  simple.  365,  385 

Community  property :  see  Husband 
and  Wife. 

Creation  of  interests  in  land :  li- 
censes,  effect  of  in.  76,  88 


Damages :  recovery  of  damages  for 
land  lying  beyond  the  jurisdic- 
tion. 262,  282 

Ejectment:  see  Ejectment. 

Partition :  compensation  for  im- 
provements. 85 

Powers :  see  Powers. 

Tenancy  in  common : 

ejectment  brought  by  less  than  all 
the  co-tenants,  extent  of  recov- 
ery in.  579 
partition,  allotment  on,  of  im- 
provements. 690 
right  of  co-tenant  to  compensa- 
tion for  improvements.            690 

Waste :    injunction.  189 

RECEIVERS. 

Appointment : 
grounds   for.  576 

nature  of.  167,  188 

Assignee:    receiver   as.  167,    188 

Contracts :  duty  of  receiver  to  ful- 
fill. 167,   188 

Corporations :    see    Corporations. 

Creditors'   Bill :   right  to  brine:. 

167,    188 

Function :  keeping  property  intact ; 
continuing    business.        167,    188 

Jurisdiction  to  appoint :  powers  of 
equity.  576 

Obligations  of.  167,  188 

Possession :  nature  of.  167,   188 

Title:  167,    188 

SALES. 

Conditional :  bona  fide  purchaser, 
estoppel.  385 

Damages :   see  Damages. 

Delivery  :  mistake  in.  311 

Warranty :  measure  of  damages  for 
breach  of.  578 

SPECIFIC  PERFORMANCE. 

Affirmative    covenants:    enforcement 

of,   though   requiring  continuous 

act.  580 

Continuous      act,      enforcement      of, 

covenants  requiring.  580 

Contract  giving  easement  in  gross. 

789 
STATUTES. 
English     Workmen's     Compensation 

Act :  liability  of  master.  36 

Federal    Employers'    Liability    Act: 

constitutionality.  #  60 

French     Workmen's     Compensation 

Act:   liability   of  master.  47 

Interstate  Commerce  Act:  §  2.      574 
New    York    Code    Crim.    Proc. :    §§ 

177,  188.  184 

New  York  Code  of  Civil  Procedure: 

§   484-  383 
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New  York  Code  of  Civil  Procedure: 

§  I53i.  85 

New  York  Consolidated  Laws:   Ch. 

62,  §  2,  Art.  3.  587 

New  York  Domestic  Relations  Law : 

§  7,  §  8.  767,  785 

Repeal :  effect  on  pending  actions. 

463,  482 

STATUTE    OF    FRAUDS. 

Collateral  and  original  promises : 

beneficial    consideration.      355,  386 

consideration  test.  355,  386 

intention  as  test.  355,  386 

Land  contract :  agreement  to  find  a 

purchaser   not   within    Statute. 

689 
agreement   to   procure    deed    from 
owner.  689 

mistake   in   reducing  to   writing. 

302 
parol  modification  of  written  con- 
tract. 386 
party   to   be   charged.  586 
Parol    modification    of    written   con- 
tract.                                           386 
Part  performance :  oral  contracts.  93 
Partnership :     how     far     agreements 
for     partnerships     in     land     are 
within  the  statute.             461,  486 
Promise    to    answer    for    another's 
debt: 
when    collateral.                    355,    386 
when  required  to  be  in  writing. 

355,   386 
when  within  Statute.  355,  386 

Statute  of  Limitations :  see  Limita- 
tions of  Actions. 
What   constitutes    a   promise   to   an- 
swer   for   another's   debt: 
English   rule.  355,   386 

Massachusetts  rule.  355,  386 

New  York  rule.  355,  386 

STOCKS    AND    STOCK 
BROKERS. 
Corporations :     borrowing     member, 
interest  of,  in  building  and  loan 
association.  775,  790 

Shares  of  stock :  nature  of.  453,  477 
Stock      certificates :      non-negotiable 
character  of.  453,  477 

Stock,  transfer  of : 
effect  of  assignment  of  certificate. 
453,  477 
liability    of    corporation    for    divi- 
dends to  unregistered  transferee. 

453,  477 

Stock,      transfer     of :      unregistered 

transfer  of  certificates,  effect  of. 

453,  477 

Transfer    of    certificates :    rights    of 

purchaser   for  value.       453,  477 


SURETYSHIP  AND 
GUARANTY. 

Bankruptcy:    see   Bankruptcy. 
Contribution    between    co-sureties : 
original    claim    barred    by    Statute 
of  Limitations.  165,  187 

theory  of.  165,   187 

Judgment     against      principal :      see 
Judgments. 

TAXATION. 

See  also  Constitutional  Law. 
Aid    through :    public    service    cor- 
poration. 631 
Constitutional   law : 
appointment  of  tax  assessors.     176 
equal  protection  of  the  law.      371 
interstate  business.  476 
tax  upon  defeated  defendant.    370 
Corporations : 
foreign,    constitutional    limitations. 

393 
income  from  municipal  bonds.  474 
income   from  real  property.       475 
Franchises : 
basis  of  valuation.  646 

special :  methods  of  taxing  as  ap- 
plied to  incomplete  railway  sys- 
tem. 587 
Licenses : 

interstate   express   companies.    476 
taxation  of  illegal  business.       188 
Transfer  tax: 
antenuptial  contract.  486 

property    passing    to    husband    on 
death  of  wife.  796 

TENANCY  IN  COMMON. 
See    Real    Property. 
TORTS. 
Adjoining    landowners:    withdrawal 
of  lateral   support.  275,  280 

Alienation   of  affections:   divorce  as 
statutory    defence.  367,    386 

Animals :  injuries  by.  273,  293 

Charitable     corporations :     immunity 
from  suit.  797 

Deceit : 

recovery  by  plaintiff  in  spite  of  his 

unlawful    act.  294 

misrepresentation  of  intention.  677 

statement     of     present     intention 

distinguished   from  promise.  677 

False  imprisonment :   compared  with 

malicious  prosecution.     See  also 

False  Imprisonment.  184 

Fellow    servants :    see    Master    and 

Servant. 
Husband  and  wife : 
alienation    of    affection,    cause    of 
action  as  surviving  divorce. 

367,  386 
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loss   of    consortium,  cause   of   ac- 
tion   as    surviving    divorce. 

367,   386 
Interference    with    contractual    rela- 
tion :    inducing    breach    of    con- 
tract, action  by  party  induced. 

691 
Joint  tort-feasors : 

contribution,    equitable    basis   of. 

665,  691 
contribution,   extent   of   the   right. 
665,  691 
exceptions  to  the  former  rule  de- 
nying contribution.  665,  691 
nuisance,  recovery  over  in  case  of. 

292 
Malice  as  making  actionable  an  act 
otherwise    lawful.  275,    280 

Malicious     prosecution :      see      Ma- 
licious Prosecution. 
Master    and    Servant :    see    Master 

and  Servant,  Negligence. 
Negligence :    dangerous    animals. 

273.    293 
Nuisance :  see  Nuisance. 
Recovery     over     by     one     of     two 
wrong-doers :   against  the  other. 

292 

Statutory  duty :  violation  as  creating 

tort  liability.  793 

Trespass :   see  Trespass. 

Wrongful      attachment :      want      of 

malice.  294 

TRADE  MARKS  AND  NAMES. 

Names,  geographical : 
unfair  competition.  797 

TRESPASS. 

Animals :    liability   for  trespassing. 

273,  293 
Public  domain :  prospectors  not  tech- 
nical   trespassers.  594 
Trespassers : 
infants : 
attractive  nuisances.         674,  692 
landowners'   duty  to.       674,  692 
turntable   cases.               674,   692 
strangers'  duty  to.  186 

TRUSTS. 

See  also  Banks  and  Banking. 
Banks  and  banking : 
banker's  lien.  554,  587 

equitable    interest    as    affected    by 

prior  banker's   lien.         554,    587 
liability    for    paper    deposited    for 

collection.  473 

liability    for   receiving   check   to   a 

trustee's    order    for    deposit    in 

his  individual  account.  428 

priority  of  equities.  554,  587 


savings      bank     deposits     without 

notice   to  beneficiary.  692 

Beneficiaries :  necessity  of  certainty. 

559,  587 
Breach : 
rights  of  beneficiary  against  third 
parties.  686 

running  of  Statutes  of  Limitations 
against  cestuis  after  breach  of 
express  trust.  686 

Charitable : 
certainty     of     subject-matter     and 
beneficiaries.  559,    587 

combined  with  private  trust. 

559,  587 

cy  pres  doctrine.  773,  785 

Corporations :  trusts  of  stock  to  pay 

income.  556,    576 

Cy  pres  doctrine:  charitable  gifts. 

773,  785 

Ex  maleflcio:  murder  of  testator  as 

constituting     devisee     a     trustee 

for  the  legal  representatives.  180 

Life  estates :   equitable  restraints  on 

alienation    of.  765,  798 

Powers :  powers  blended  with  trust. 

559,    587 
Priority     of     equities :     good     con- 
science as  the   determining  fac- 
tor. _  _        559,  587 
Res:   necessity   of   definiteness. 

559,  587 

Revocable :  savings  bank  deposits.  692 

Spendthrift    trusts: 
public  policy.  765,  798 

restraints  on  alienation.      765,  798 
validity.  765,  798 

Tentative : 

revocation  by  will  of  savings  bank 

trust.  692 

savings  bank  deposits  as.  692 

Testamentary:  trusts  of  stock  to  pay 
income.  556,   576 

Trustee : 
conversion  of  trust  funds.  472 

liability  to  beneficiary   for  gifts. 

487 

VENDOR    AND    PURCHASER. 

Innocent   purchaser : 
purchaser  at  execution  sale  as.  798 
sole  possession  of  tenant  in  com- 
mon    as     notice     of     equity     in 
share   of  his   co-tenant.  798 

WASTE. 
See   Real    Property. 

WATERS   AND   WATER- 
COURSES. 

Diversion    for   public   use :    compen- 
sation. 295 
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Injunction:   draining  artificial   lakes. 

770,  796 

Navigable  waters:  riparian  rights  to 

land  under  water.  693 

Riparian    rights :    artificial    channels. 

770,  796 
Surface  waters :  diversion.     770,  796 

WILLS      AND      ADMINISTRA- 
TION. 

See  also  Future  Estates. 
Ademption :     intention     of     testator 
controls.  72,  94 

Burden  of  proof:  see  Evidence. 
Classes,  gifts  to: 
construction.  387 

rule    against    perpetuities,    applica- 
tion of.  270,  293 
Construction : 
extent  of  the  power  of  the  court. 
670,  694 
survivorship.                         172,    190 
gifts  to  children.  799 
rule  in  Wild's  Case.  799 
when    testator's    intention    illegal. 
670,   694 
Cy  pres  doctrine :  see  Trusts. 
Determination    of    classes :    rule    in 
Wild's  Case.  799 
Election    of   devisees:    compensation 
to    disappointed   legatee.  588 


Executors :  see  Executors  and  Ad- 
ministrators. 
Incorporation    by    reference : 
doctrine :  New  York  rule.  456,  487 
signature  at  end  of  will.    456,  487 
Insanity : 
burden   of   proof   of   "lucid   inter- 
val." 791 
presumption   of   continuing   insan- 
ity. 791 
presumption  of  sanity.  791 
presumption  of  sanity  as  evidence. 

.  791 

Legacies :    contravention    of :    rights 

of  legatees  affected  adversely,  to 

compensation.  588 

Residue  of  a  residue :  intestate.    588 

Subsequent   will,    effect   of,    on    gift 

causa  mortis.  87 

Trusts:    testamentary,    see    Trusts. 

556,  576 
WITNESSES. 
Compensation :    right    to :    rests    on 
contract  principles.  589 

Competency : 
transactions     with     deceased     per- 
sons. 487 
under   New   York  Code.  487 
Experts :   right  to  compensation.   589 
Privilege :    marital,    in    personal    in- 
jury actions.  799 
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THE  NORTH  ATLANTIC  COAST  FISHERIES 
ARBITRATION. 

The  award  of  the  Hague  Court  of  Arbitration  in  the  recent 
North  Atlantic  Coast  Fisheries  Arbitration  between  the  United 
States  and  Great  Britain  marks  the  final  stage  in  a  controversy 
which  has  occupied  our  Department  of  State  for  almost  a  century. 
In  its  historical  bearings,  the  question  of  the  fisheries  goes  back  to 
the  Treaty  of  Utrecht  in  1713,  and  as  between  Great  Britain  and 
the  United  States  the  attempt  to  reconcile  and  adjust  the  rights 
of  the  British  and  American  fishermen  has  from  1782  on  been 
one  of  the  most  difficult  subjects  of  negotiation.1  The  questions 
submitted  to  the  Hague  Court  in  this  arbitration  find  their  origin 
in  the  differences  growing  out  of  the  true  interpretation  of  the 
provisions  of  Article  1  of  the  Treaty  of  1818.  This  article  was 
intended  to  settle  the  disputes  then  existing  as  to  the  right  of  the 
inhabitants  of  the  United  States  to  conduct  their  fishing  operations 
along  the  northeastern  coast  of  Canada. 

To  understand  the  Treaty  of  181 8  some  consideration  is  neces- 
sary of  the  Treaty  of  Peace  of  1783.  The  American  negotiators 
of  the  Treaty  of  1783  insisted  on  the  continued  enjoyment  by  the 
inhabitants  of  the  United  States  of  the  right  to  fish  on  the  coasts 
of  the  British  colonies  in  the  North  Atlantic.  The  position  taken 
by  the  negotiators  was  that  the  American  colonies 

"by  reason  of  their  exertions  to  acquire  *  *  *  and  develop  the 
North  Atlantic  fisheries  and  of  the  relation  of  the  fisheries  to  them 
geographically  and  economically  were  as  much  entitled  to  those 
fisheries  upon  their  separation  from  Great  Britain  as  the  people 
inhabiting  the  territories  which  remained  under  the  British  crown."* 

*For  the  history  of  the  fisheries  dispute  see  the  Introductory  State- 
ment to  the  Printed  Argument  of  the  United  States;  3  Wharton,  Digest 
of  International  Law,  sec  301  et  seq;  1  Moore,  Digest  of  International 
Law,  767  et  seq. 

'Printed    Argument    of    the    United    States,    60. 
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After  several  drafts  unacceptable  to  Great  Britain,  Article  III 
of  the  definitive  Treaty  of  Peace  of  September  3,  1783,  provided 
among  other  things  that 

"the  people  of  the  United  States  shall  have  liberty  to  take  fish 
*  *  *  on  such  part  of  the  coast  of  Newfoundland  as  British 
fishermen  shall  use  *  *  *  and  also  on  the  coasts,  bays  and 
creeks  of  all  other  of  His  Britannic  Majesty's  dominions  in  America 
and  extended  the  further  liberty  to  dry  and  cure  fish  in  any  of 
the  unsettled  bays,  harbors  and  creeks  *  *  *  so  long  as  they 
shall  remain  unsettled." 

The  American  fishermen  continued  to  enjoy  their  rights  under 
this  treaty  until  the  War  of  1812  interrupted  their  operations 
and  raised  the  issue  between  the  two  governments  as  to  the  per- 
manency of  the  American  rights,  in  particular  the  rights  to  fish 
in  the  inshore  waters  and  to  use  the  shore  for  drying  and  curing. 
The  United  States  declared  these  rights  to  have  remained  unaffected 
by  the  war,  on  the  ground  that  the  partition  of  the  British  Empire 
in  America  in  1783  applied  as  well  to  the  fisheries  as  to  the  territory 
and  "since  the  division  of  territory  survived  the  war,"  so  did  the 
division  of  the  fisheries.3  Great  Britain  on  the  other  hand  insisted 
that  the  war  had  abrogated  the  American  fishery  rights. 

In  the  Treaty  of  Peace  of  1814,  each  country  insisted  so  strongly 
on  its  position  that  it  was  found  impossible  to  conclude  a  satisfac- 
tory article  on  the  fisheries.  Upon  the  American  fishermen  attempt- 
ing to  prosecute  their  industry  as  before  the  war,  so  many  difficulties 
arose  that  a  treaty  was  finally  concluded  in  1818,  Article  I  of  which 
sought  to  settle  the  existing  differences.  This  article  reads  as 
follows : 

"Whereas  differences  have  arisen  respecting  the  Liberty  claimed 
by  the  United  States  for  the  Inhabitants  thereof,  to  take,  dry  and 
cure  Fish  on  Certain  Coasts,  Bays,  Harbours  and  Creeks  of  His 
Britannic  Majesty's  Dominions  in  America,  it  is  agreed  between  the 
High  Contracting  Parties,  that  the  Inhabitants  of  the  said  United 
States  shall  have  forever,  in  common  with  the  Subjects  of  His 
Britannic  Majesty,  the  Liberty  to  take  Fish  of  every  kind  on  that 
part  of  the  Southern  Coast  of  Newfoundland  which  extends  from 
Cape  Ray  to  the  Rameau  Islands,  on  the  Western  and  Northern 
Coast  of  Newfoundland,  from  the  said  Cape  Ray  to  the  Quirpon 
Islands,  on  the  shores  of  the  Magdalen  Islands,  and  also  on  the 
Coasts,  Bays,  Harbours,  and  Creeks  from  Mount  Joly  on  the 
Southern  Coast  of  Labrador,  to  and  through  the  Straits  of  Belleisle 
and  thence  Northwardly  indefinitely  along  the  Coast,  without 
prejudice  however,  to  any  of  the  exclusive  Rights  of  the  Hudson 

"Printed  Argument  of  the  United  States,  9. 
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Bay  Company;  and  that  the  American  Fishermen  shall  also  have 
the  liberty  forever,  to  dry  and  cure  Fish  in  any  of  the  unsettled 
Bays,  Harbours,  and  Creeks  of  the  Southern  part  of  the  Coast  of 
Labrador;  but  so  soon  as  the  same,  or  any  Portion  thereof,  shall 
be  settled,  it  shall  not  be  lawful  for  the  said  Fishermen  to  dry  or 
cure  Fish  at  such  Portion  so  settled,  without  previous  agreement 
for  such  purpose  with  the  Inhabitants,  Proprietors,  or  Possessors 
of  the  ground.  And  the  United  States  hereby  renounce  forever, 
any  Liberty  heretofore  enjoyed  or  claimed  by  the  Inhabitants 
thereof,  to  take,  dry,  or  cure  Fish  on,  or  within  three  marine 
Miles  of  any  of  the  Coasts,  Bays,  Creeks,  or  Harbours  of  His 
Britannic  Majesty's  Dominions  in  America  not  included  within  the 
above  mentioned  limits ;  provided,  however,  that  the  American  Fish- 
ermen shall  be  admitted  to  enter  such  Bays  or  Harbours  for  the 
purpose  of  Shelter  and  of  repairing  Damages  therein,  of  purchasing 
Wood,  and  of  obtaining  Water,  and  for  no  other  purpose  whatever. 
But  they  shall  be  under  such  Restrictions  as  may  be  necessary  to 
prevent  their  taking,  drying  or  curing  Fish  therein,  or  in  any  other 
manner  whatever  abusing  the  Privileges  hereby  reserved  to  them." 

For  some  few  years  the  difficulties  seemed  to  have  been  satis- 
factorily adjusted,  but  from  1836  on,  when  Nova  Scotia  evolved 
an  interpretation  of  the  Treaty  unfavorable  to  American  interests, 
disputes  have  been  more  or  less  constant.  It  is  these  differences 
that  were  sought  to  be  adjusted  by  the  present  submission  to  the 
Permanent  Court  of  Arbitration  at  the  Hague. 

For  the  purpose  of  determining  the  respective  rights,  Article  I 
of  the  Treaty  of  181 8  was  recognized  as  the  measure  of  the  rights 
and  obligations  of  the  United  States  and  Great  Britain.  Seven 
questions  in  all  were  framed,  which  will  be  taken  up  in  the  order 
of  their  submission  to  the  Tribunal.  The  principal  legal  arguments 
on  both  sides  will  be  considered  briefly  and  an  analysis  will  be 
attempted  of  the  decision  of  the  Court  and  its  effect  in  practice. 

Question  I  reads  as  follows: 

"To  what  extent  are  the  following  contentions  or  either  of  them 
justified? 

It  is  contended  on  the  part  of  Great  Britain  that  the  exercise  of 
the  liberty  to  take  fish  referred  to  in  the  said  Article,  which  the 
inhabitants  of  the  United  States  have  forever  in  common  with 
the  subjects  of  His  Britannic  Majesty,  is  subject,  without  the 
consent  of  the  United  States,  to  reasonable  regulation  by  Great 
Britain,  Canada,  or  Newfoundland  in  the  form  of  municipal  laws, 
ordinances,  or  rules,  as,  for  example,  to  regulations  in  respect  of 
(1)  the  hours,  days,  or  seasons  when  fish  may  be  taken  on  the 
treaty  coasts;  (2)  the  method,  means,  and  implements  to  be  used 
in  the  taking  of  fish  or  in  the  carrying  on  of  fishing  operations 
on  such  coasts  5(3)  any  other  matters  of  a  similar  character  relating 
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to  fishing;  such   regulations  being  reasonable,  as  being,   for  in- 
stance— 

(a)  Appropriate  or  necessary  for  the  protection  and  preserva- 
tion of  such  fisheries  and  the  exercise  of  the  rights  of  British 
subjects  therein  and  of  the  liberty  which  by  the  said  Article  I  the 
inhabitants  of  the  United  States  have  therein  in  common  with 
British   subjects ; 

(b)  Desirable  on  grounds  of  public  order  and   morals; 

(c)  Equitable  and  fair  as  between  local  fishermen  and  the  inhab- 
itants of  the  United  States  exercising  the  said  treaty  of  liberty, 
and  not  so  framed  as  to  give  unfairly  an  advantage  to  the  former 
over  the  latter  class. 

It  is  contended  on  the  part  of  the  United  States  that  the  exercise 
of  such  liberty  is  not  subject  to  limitations  or  restraints  by  Great 
Britain,  Canada,  or  Newfoundland  in  the  form  of  municipal  laws, 
ordinances,  or  regulations  in  respect  of  (i)  the  hours,  days,  or 
seasons  when  the  inhabitants  of  the  United  States  may  take  fish 
on  the  treaty  coasts,  or  (2)  the  method,  means,  and  inplements 
used  by  them  in  taking  fish  or  in  carrying  on  fishing  operations 
on  such  coasts,  or  (3)  any  other  limitations  or  restraints  of  similar 
character — 

(a)  Unless  they  are  appropriate  and  necessary  for  the  protection 
and  preservation  of  the  common  rights  in  such  fisheries  and  the 
exercise  thereof;  and 

(b)  Unless  they  are  reasonable  in  themselves  and  fair  as  be- 
tween local  fishermen  and  fishermen  coming  from  the  United  States, 
and  not  so  framed  as  to  give  an  advantage  to  the  former  over 
the  latter  class;  and 

(c)  Unless  their  appropriateness,  necessity,  reasonableness,  and 
fairness  be  determined  by  the  United  States  and  Great  Britain  by 
common  accord  and  the  United  States  concurs  in  their  enforce- 
ment."* 

Under  this  Question  the  principal  contention  of  the  United 
States  was,  that  by  reason  of  the  partition  of  the  fisheries  they 
had  secured  the  right  to  have  a  voice  in  their  regulation.  The 
principal  legal  argument  used  to  support  this  contention  was 
that  the  Treaty  of  1818  created  an  international  servitude  in 
favor  of  the  United  States.  It  was  shown  that  the  three  essentials 
of  an  international  servitude  were  present  in  this  Treaty:  first, 

*  Award,  pp.  9-10;  4  American  Journal  of  International  Law  954-5 
(Oct.  1910)  ;  Printed  Argument  of  the  U.  S.,  13.  (Hereafter  in  this  article 
the  October,  1910,  number  of  the  American  Journal  of  International 
Law,  in  which  the  award  is  printed,  will  be  referred  to  as  "Journal"). 
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that  it  be  created  by  one  State  for  the  benefit  of  another  State; 
second,  that  it  be  beyond  the  control  of  the  State  creating  it; 
third,  that  it  make  the  territory  or  part  of  the  territory  of  one 
State  serve  the  interests  of  another  State.5  The  argument  being 
thus  aimed  at  proving  that  the  treaty  created  the  relation  of 
servitude  between  the  two  States,  the  authority  of  the  leading 
writers  on  international  law  was  then  invoked  in  order  to  deduce 
the  legal  consequences  flowing  from  the  servitude,  especially  that 
it  is  a  restriction  of  the  sovereignty  of  the  servient  State,  and 
that  the  dominant  State  exercises  its  right  free  from  control 
or  regulation  or  restriction  by  the  servient  State.8     The  United 

'Printed   Argument    of    the    United    States,    30. 

"See  the  following  references  to  International  Law,  in  all  of  which 
the  doctrine  of  servitudes  is  recognized  and  treated  with  varying  degrees 
of  fullness  and  detail :  Bluntschli,  Das  Moderne  Volkerrecht  der  civilisirten 
Staten  (1868,  French  trans,  by  Lardy,  5th  ed.,  1895)  sees.  353-359,  pp.  212- 
215;  Bonfils,  Manuel  de  Droit  International  Public  (5th.  ed.  by  Fauchille, 
1908)  sec.  339-344,  pp.  189-192;  2  Calvo,  Dictionnaire  de  Droit  Interna- 
tional (1885)  214-215;  3  Calvo,  Droit  International  (5th.  ed.,  1890)  sec 
1583,  pp.  356-357;  Chretien,  Principes  de  Droit  International  Public  (1893) 
sees.  259-263,  pp.  268-273;  Clauss,  Die  Lehre  von  den  Staatsdienstbarkeiten 
(1894)  ;  Creasy,  First  Platform  of  International  Law  (1876)  sees.  256-261; 
Despagnet,  Cours  de  Droit  International  Public  (3d  ed.  1905)  sees.  190- 
192,  pp.  204-207;  Diena,  Principi  di  Diritto  Internazionale  (1908)  125- 
129;  Fiore,  Diritto  Internazionale  CodiUcato  (4th.  ed.  1909)  sees.  1095- 
1097;  PP-  428-429;  id.,  French  trans,  by  Chretien  (1890)  sees.  615-619; 
1  Fiore,  Nouveau  Droit  International  Public  (French  trans,  by  Antoine, 
1885)  sees.  380-381,  pp.  336-338;  2  id.  sees.  829-830,  pp.  116-118;  Fabre, 
Des  Servitudes  dans  le  Droit  International  (1901)  ;  Gareis,  Institutionen 
des  Volkerrechts  (2d  ed.  1001)  sec.  71,  pp.  205-206;  Hall,  International 
Law  (5th.  ed.  1904)  159-160;  Halleck,  International  Law  (1861)  eh.  IV, 
sec.  20,  pp.  92-93;  Hartmann,  Institutionen  des  praktischen  Volkerrecht 
(1874)  sec.  62,  pp.  179-181;  Heffter,  Europdisches  Volkerrecht  der  Gegen- 
wart  (1844),  French  ed.  by  Geffcken  (1883)  sees.  43,  64,  67,  pp.  104-108,  154, 
158;  Heilborn,  System  des  Volkerrechts  (1896)  30-34;  Hollatz,  Begriff 
und  Wesen  der  Staatsservituten  (1908)  ;  2  Holtzendorff,  Handbuch  des 
Volkerrechts  (1887)  sec.  52,  pp.  246-252;  Kluber,  Droit  des  Gens  Moderne 
de  V Europe  (1819,  Ott's  2d.  ed.,  1874)  sees.  137-139,  pp.  194-198;  Lomonaco, 
Trattato  di  Diritto  Internazionale  Pubblico  (1905)  248;  1  G.  F.  de 
Martens,  Precis  du  Droit  des  Gens  Moderne  de  V Europe,  ed.  by  Verge 
(1864),  sec.  115,  pp.  313-315;  1  F.  de  Martens,  Traiti  de  Droit  Interna- 
tional (French  trans,  by  Leo,  1883)  sees.  93-95,  pp.  479-491 ;  2  Merignhac, 
Traite  de  Droit  International  Public  (1907)  366-370;  Neumann,  Grund- 
riss  des  heutigen  Europaischen  Volkerrechts  (3d.  ed.  1885)  sec  13,  pp. 
31-33;  Olivart,  Tratado  de  Derecho  Internacional  Publico  (4th.  ed.  1903) 
sec  53,  pp.  368-372;  H.  B.  Oppenheim,  System  des  Volkerrechts  (2nd. 
ed.  1866)  sees.  9-10,  pp.  140-145;  1  L.  Oppenheim,  International  Law  (1905) 
sees.  203-208,  pp.  257-263;  1  Phillimore,  International  Law  (3d.  ed.  1879) 
sees.  277-283,  pp.  388-392;  Piedelievre,  Pricis  de  Droit  International 
Public  (1894)  sec.  288,  p.  259;  2  Pradier-Fodere,  Traite  de  Droit  Inter- 
national Public  (1885)  sees.  834-845,  pp.  395-406;  Rivier,  Lehrbuch  des 
Volkerrechts  (2d.  ed.  1899)  192-194;  1  Rivier,  Principes  du  Droit  des 
Gens  (1896)  sec  23,  pp.  295-303;  Taylor,  International  Public  Law 
(1901)  sees.  217,  252,  346,  pp.  263,  299-301,  369;  1  Twiss,  Law  of  Nations 
(2d.  ed.  1884)  sec.  245,  pp.  423-424;  Ullmann,  Volkerrecht  (2d.  ed.  1908) 
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States  thus  endeavored  to  demonstrate  the  conclusion  that  the 
right  of  its  inhabitants  under  the  Treaty  was  a  sovereign  right; 
that  as  it  was  free  from  regulation  in  1818  so  it  continued  to  exist 
free  from  British  control  ever  after;  that  if  regulations  for  the 
preservation  of  the  fish  were  necessary  the  United  States  must 
concur  in  their  enactment  and  in  their  enforcement. 

Great  Britain's  principal  contention  was  that  the  liberty  to  fish 
granted  in  the  Treaty  of  1818  was  merely  a  privilege  granted  to 
foreigners  to  exercise  certain  liberties  in  British  territory  and  as 
such  involved  no  exemption  from  the  local  law.  The  nature  and 
measure  of  the  right  of  the  United  States,  they  contended,  are  to 
be  derived  from  the  terms  of  the  Treaty.  To  ascribe  a  name  to 
the  right,  such  as  "international  servitude,"  was  superfluous. 

The  term  "liberty"  used  in  the  Treaty  furnished  a  basis  for 
argument  by  both  nations.  Great  Britain  contended  that  the 
term  was  equivalent  to  permission,  the  United  States  that  it  was 
synonymous  with  franchise  and  in  that  sense  a  right.  John  Adams' 
testimony  was  adduced  to  the  effect  that  the  word  was  used  in 
the  Treaty  of  1783  as  equivalent  to  right,1  and  the  Treaty  of  18 18 
it  was  contended  followed  that  of  1783  in  the  use  of  the  word 
"liberty." 

In  further  support  of  this  contention  it  was  shown  that  the 
French  fishery  had  always  been  recognized  as  a  right,  though  the 
clause  creating  it  provided  that  French  subjects  "shall  be  allowed" 
to  fish,  and  in  the  Treaty  of  1763  "shall  have  the  liberty  of 
fishing."8 

Emphasis  was  laid  by  both  parties  upon  the  use  of  the  words 
"in  common."  Great  Britain  contended  for  her  unlimited  right 
to  make  regulations  upon  the  ground  that  as  British  fishermen 
were  certainly  subject  to  the  sovereign  power  of  Great  Britain,  these 
words  show  that  the  American  fishermen  were  to  enjoy  the  same 
liberty  as  the  British,  but  no  more.    If  the  American  fishermen  were 

sees.  99-100,  pp.  319-324;  Vattel,  Droit  des  Gens,  1758  (Chitty's  Eng. 
trans,  ed.  by  Ingraham,  1852),  Bk.  II,  ch.  7,  sec.  89,  p.  168;  1  Westlake, 
International  Law  (1904)  60-62;  Wharton,  Comm.  on  American  Law 
(1884)  sees.  149-150,  pp.  228-229;  Wharton,  International  Law  (Danas 
ed.,  1866)  sec.  268;  Wilson  &  Tucker,  International  Law  (5th.  ed.  1909) 
123    152-153. 

These  authorities  are  cited  in  the  Printed  Argument  of  the  United 
States,  p.    19- 

'Case  of  the  United  States,  31;  Appendix  to  the  Case  of  the  United 
States,  318. 

"Printed   Argument  of  the  United   States,  34. 
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free  from  local  legislation  the  right  would  not  be  one  "in  common."* 
The  United  States  contended  that  the  phrase  "in  common"  was 
not  used  in  order  to  limit  the  American  rights  to  such  liberties  as 
Great  Britain  then  allowed  to  British  subjects,  "but  to  evidence 
that  the  liberty  was  one  held  equally  by  the  fishermen  of  the 
two  nations  and  to  be  enjoyed  by  neither  to  the  exclusion  of  the 
other."10 

The  Tribunal  divided  their  decision  on  Question  I  into  two 
parts:  First,  Has  Great  Britain  the  right  to  regulate  reasonably? 
Second,  If  so,  has  she  the  right  without  the  concurrence  of  the 
United  States? 

On  the  first  point  the  Tribunal  decided  that  Great  Britain's 
sovereign  right  to  legislate  was  unimpaired  by  the  Treaty.  In 
doing  so,  they  held  that  the  United  States  possessed  no  sovereign 
rights  in  Canadian  waters  and  that  an  international  servitude  did 
not  exist  in  their  favor.  The  Tribunal's  first  objection  to  the 
admission  of  an  international  servitude  was  that  the  doctrine  was 
not  known  to  American  or  British  statesmen  in  1818,  nor  was  it 
employed  by  English  publicists  before  1818.11  Mr.  Gallatin's  state- 
ment that  the  relation  created  by  the  Treaty  was  "what  the  French 
civilians  call  a  servitude,"12  they  considered  "insufficient"  evi- 
dence.18 It  is  not  apparent  why  a  legal  relation  between  States 
should  be  refused  recognition  even  though  its  exact  name  in 
international  law  is  only  subsequently  applied  to  it. 

Another  serious  objection  advanced  by  the  Tribunal  to  the 
contention  of  the  United  States  was  that 

"a  servitude  in  international  law  predicates  an  express  grant  of 
a  sovereign  right  and  involves  an  analogy  to  the  relation  of  a 
praedium  dominans  and  a  praedium  serviens;  whereas  by  the 
Treaty  of  1818  one  State  grants  a  liberty  to  fish,  which  is  not 
a  sovereign  right,  but  a  purely  economic  right,  to  the  inhabitants 
of  another  State."14 

In  arriving  at  this  conclusion,  the  Tribunal  has  apparently 
lent  little  weight  to  the  array  of  international  law  writers  com- 

•British  Case,  46-7. 

"Printed  Argument  of  the  United  States,  36. 

"Award,    12;   Journal,   958. 

better  of  Mr.  Gallatin  to  John  Quincy  Adams,  Appendix  to  the 
British   Case,  97. 

"Award,   12;   Journal,  958. 

"Award,    13;    Journal,    958. 
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mencing  with  Vattel,15  who  hold  expressly  that  a  right  to  fish  may 
be  and  has  been  the  object  of  an  international  servitude.16  While 
it  is  true  that  a  State  cannot  exercise  the  right  to  fish — an  objec- 
tion to  the  doctrine  of  international  servitudes  the  Tribunal  could 
not  overcome — it  does  possess  the  sovereign  right  to  protect  its 
subjects,  for  whom  the  right  was  secured  and  in  whose  favor 
it  exists,  in  the  exercise  of  their  liberty.  That  is  why  the  right 
to  fish  when  granted  to  one  State  or  its  inhabitants  in  the  terri- 
tory of  another  is  a  sovereign  right.  The  individual  exercising 
the  right  derives  it  not  from  the  original  grantor,  but  from  his 
own  State. 

A  further  objection  of  the  Tribunal  to  the  contention  of  the 
United  States  was  that 

"the  doctrine  of  international  servitudes  in  the  sense  which  is 
now  sought  to  be  attributed  to  it  originated  in  the  peculiar  and 
now  obsolete  conditions  in  the  Holy  Roman  Empire  of  which 
the  domini  terrae  were  not  fully  sovereigns.    *    *     *" 

They  further  held  that  "the  modern  State  and  particularly  Great 
Britain  has  never  admitted  partition  of  sovereignty."17 

Of  all  the  grounds  on  which  the  Tribunal  has  placed  its  decision 
this  is  perhaps  the  weakest.  Because  the  doctrine  "originated  in 
the  peculiar  and  now  obsolete  conditions  prevailing  in  the  Holy 
Roman  Empire"  is  no  good  reason  why  the  development  of  the, 
doctrine  into  modern  civil  and  international  law,  admitted'  by 
practically  every  civil  and  international  law  authority,  should  be 
refused  recognition. 

Moreover,  it  is  difficult  to  reconcile  the  dictum  of  the  court 
that  the  French  right  to  fish  on  the  coast  of  Newfoundland  was 
one  exclusive  of  British  control  with  the  statement  that  "the 
modern  State  and  particularly  Great  Britain,  has  never  admitted 
partition  of  sovereignty,"  meaning  by  the  expression  "partition 
of  sovereignty"  a  derogation  from  a  certain  part  of  a  State's 
sovereign  rights  in  its  own  territory  in  favor  of  another  State. 

The  object  which  moved  the  United  States  to  advance  the  doc- 
trine of  international  servitude  was  to  prove,  as  stated  above,  that 

"Law  of  Nations  (1758),  Chitty's  trans,  sec.  89,  p.  168;  Printed  Argu- 
ment of  the  United  States,  20. 

"The  Tribunal  in  its  decision  held  the  French  right  to  fish  in  British 
territory  created  by  the  Treaty  of  1713  and  continued  by  that  of  1763 
to  be  an  exclusive  one  (Award,  11;  Journal,  956);  presumably  there- 
fore  it   is  an   international   servitude,   as   the   authorities   maintain. 

"Award,   13;   Journal  958. 
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by  reason  of  the  sovereignty  which  would  flow  from  the  recog- 
nition of  the  servitude  in  their  favor  they  had  a  concurrent  voice 
in  the  establishment  of  regulations,  and  that  the  independent  right 
of  Great  Britain,  the  servient  State,  to  make  regulations  without 
the  consent  of  the  United  States,  the  dominant  State,  would  be  a 
restriction  or  limitation  of  the  sovereign  right  of  the  dominant 
State.  The  Tribunal  struck  at  the  root  of  this  contention  by  hold- 
ing18 that  "such  regulations  as  are  reasonable  and  made  for  the 
purpose  of  securing  and  preserving  the  fishery  and  its  exercise  for 
the  common  benefit"  are  not  restrictions  at  all  and  that  such  regula- 
tions are  not  inconsistent  with  a  servitude.  This  decision  would 
seem  to  make  the  findings  on  the  direct  question  of  the  existence 
of  an  international  servitude  dictum. 

The  culminating  point  of  the  Tribunal's  adverse  decision  on 
this  contention  of  the  United  States  was  their  finding  that  the 
fishery  in  1818  was  a  regulated  one,  regulated  by  Great  Britain, 
and  it  was  to  such  a  fishery  only  that  the  United  States  inhabitants 
were  admitted.  The  United  States  had  contended  that  the  fishery 
having  been  unregulated  as  to  the  time  and  manner  of  fishing  in 
1818,  remained  so  as  to  the  inhabitants  of  the  United  States  thence- 
forth. Subsequent  British  regulation  therefore,  it  was  contended, 
was  not  binding  on  the  inhabitants  of  the  United  States.19 

The  arbitrators  denied  absolutely  the  contention  of  the  United 
States  as  to  the  meaning  of  the  words  "in  common,"  because  it 
was  held  to  be  inconsistent  with  the  historical  basis  of  the  Amer- 
ican fishery  liberty.  As  evidence  they  adduced  John  Adams'  pro- 
posal of  1782  that  the  "people  of  the  United  States  shall  continue 
to  enjoy  unmolested  the  right  to  take  fish  *  *  *  where  the 
inhabitants  of  both  countries  used  at  any  time  heretofore  to  fish." 
They  held  furthermore  that  the  theory  of  the  partition  of  the  fish- 
eries, advanced  by  the  American  negotiators,  and  ever  since  by 
the  United  States,  negatives  the  assumption  of  an  exclusive  right 
to  fish  on  the  British  shores.  The  real  import  of  these  words  they 
held  to  be  to  "exclude  the  supposition  that  American  inhabitants 
were  at  liberty  to  act  at  will  for  the  purpose  of  taking  fish,  without 
any  regard  for  the  coexisting  rights  of  other  persons  entitled  to 
do  the  same  thing,"  and  because  the  words  properly  express  a 
"common  subjection  to  regulations  as  well  as  a  common  right."10 

"Award,    13;    Journal,   959. 

"British   printed   report   of   oral   argument,    1237,    1246. 

"Award,   16;  Journal,  961. 
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The  contention  of  the  United  States  that  the  Treaty  of  1818 
must  be  interpreted  in  its  relation  to  the  Treaty  of  1783,  which 
latter  treaty  was  an  act  of  partition  of  sovereignty  and  not  annulled 
by  the  war,  the  Tribunal  denied.  They  held  that  the  right  to  take 
fish  was  accorded  "as  a  condition  of  peace  to  a  foreign  people" 
and  that  the  Treaty  of  1818  was  a  "new  grant."21 

One  argument  which  was  made  by  the  United  States  the 
Tribunal  rejected  in  unequivocal  terms.  The  United  States  sub- 
mitted in  evidence  an  extended  list  of  clauses  in  certain  treaties 
concluded  by  the  United  States  and  Great  Britain  with  foreign 
powers  between  the  years  1780  and  1840,  which  contained  the 
provision  that  foreigners  residing  or  travelling  in  the  country  shall 
be  subject  to  the  local  law.22  The  Treaty  of  1818  containing  no 
provision  to  this  effect,  the  inference  was  drawn  that  the  fisher- 
men of  the  United  States  in  British  territory  were  intended  to  be 
exempt  from  local  regulations.  The  Tribunal  placed  its  disagree- 
ment with  this  contention  of  the  United  States  on  the  ground  that 
this  provision  of  the  treaties  cited  was  merely  affirmatory  of  recog- 
nized international  law,  quite  outside  of  treaty  provisions;  that  at 
the  time  of  the  treaties  mentioned  foreigners  were  not  admitted  to 
equal  rights  with  nationals;  and  that  the  provision  for  subjection 
to  local  law  was  to  preserve  the  discriminations.  As  there  was  no 
such  discrimination  in  the  common  enjoyment  of  the  fishery  by 
American  and  British  fishermen,  no  such  provision  was  required. 

Before  taking  up  the  answer  of  the  Tribunal  to  the  second  part 
of  Question  I :  "Can  the  right  of  regulation  be  reasonably  exer- 
cised by  Great  Britain  without  the  consent  of  the  United  States?", 
it  may  be  said  briefly  that  the  United  States  contended  that  certain 
regulations,  particularly  as  to  the  use  of  purse  seines  and  the  pro- 
hibition of  fishing  on  Sunday  were  unnecessary  for  the  preserva- 
tion of  the  fishery,  were  prejudicial  to  the  interests  of  United 
States  fishermen,  and  were  unreasonable.  They  further  contended 
that  if  Great  Britain  was  to  be  the  sole  judge  of  the  reasonable- 
ness or  unreasonableness  of  the  regulations,  the  United  States 
fishermen  would  be  without  protection.  Mr.  Root,  therefore,  in 
his  oral  argument  asked  the  Tribunal  to  draw  a  line  beyond  which 
Great  Britain  could  not  go  by  reason  of  the  limitations  upon 
British  action  imposed  by  the  Treaty  of  1818.  He  emphasized  the 
necessity  of  a  concurrent  right  to  co-operate  in  the  making  and 

"Award,    17;   Journal,  962. 

^British  printed  report  of  oral  argument,  1224  et  seq. 
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enforcement  of  regulations  as  the  only  proper  security  to  the 
inhabitants  of  the  United  States  in  the  enjoyment  of  their  liberty 
of  fishing. 

On  the  main  question  the  Tribunal  held  that  the  recognition  of 
a  concurrent  right  in  the  United  States  to  consent  to  British  legis- 
lation would  affect  the  independence  of  Great  Britain,  which  would 
thus  "become  dependent  on  the  United  States  for  the  exercise  of 
its  sovereign  right  of  regulation,"  and  that  such  an  impairment 
of  British  sovereignty  cannot  be  derived  from  the  terms  of  the 
Treaty.  The  only  limitation  upon  the  right  to  legislate  freely,  they 
considered,  is  the  obligation  "to  execute  the  Treaty  in  good  faith" 
under  the  sanctions  provided  by  international  law.28 

It  was  on  evidence  quite  apart  from  the  Treaty,  that  the  United 
States  have  practically,  by  the  decision,  secured  the  desired  voice 
in  fishery  legislation.  In  the  wording  of  Question  I,  in  the 
evidence  furnished  by  the  diplomatic  correspondence,  and  in  the 
admission  of  counsel  in  court,24  Great  Britain  had  recognized  and 
admitted  that  her  right  to  regulate  was  limited  to  "reasonable 
regulation."  While  deciding,  therefore,  against  the  right  of  the 
United  States  under  the  Treaty  to  participate  in  the  enactment  of 
fishery  legislation,  the  Tribunal  nevertheless  held  that  the  right  of 
regulation  inherent  in  Great  Britain  had  been  limited  by  these 
repeated  admissions  in  the  diplomatic  correspondence,  in  the  very 
words  of  the  present  submission,  and  in  the  argument  of  counsel, 
to  reasonable  regulation.2*  In  accordance  with  Article  IV  of  the 
Special  Agreement  under  which  the  Tribunal  had  been  assem- 
bled they  then  proceeded  to  recommend  certain  procedure  by  which 
the  United  States  could  within  two  months  after  the  enactment  of 
fishery  legislation  contest  its  reasonableness  and  submit  the  question 
to  the  arbitrament  of  a  Permanent  Fishery  Commission  to  be  estab- 
lished. 

While  the  United  States,  therefore,  have  lost  the  decision  on 
the  theory  of  Question  I,  they  have  nevertheless  gained  their  point 
in  that  they  now  have  what  amounts  to  a  veto  power  in  case  the 
Fishery  Commission  allows  their  eventual  protest  against  the  rea- 
sonableness of  any  future  legislation.  Legislation  objected  to  by 
the  United  States  on  the  ground  of  unreasonableness  cannot  come 
into  force  unless  the  Commission  decides  against  the  United  States. 

BAward,    19-20;   Journal,   964-5. 

"British    printed    report   of    oral    argument,    1277. 

"Award,  21 ;  Journal,  966. 
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Question  II  reads  as  follows: 

"Have  the  inhabitants  of  the  United  States  while  exercising 
the  liberties  referred  to  in  said  Article,  a  right  to  employ  as  mem- 
bers of  the  fishing  crews  of  their  vessels  persons  not  inhabitants  of 
the  United  States  ?" 

The  United  States  vessels  had  been  in  the  habit  of  proceeding 
to  the  Treaty  coast — that  is  the  portion  of  the  coast  where  they 
had  the  Treaty  right  to  fish — and  there  supplementing  their  crews 
for  the  fishing  season,  discharging  the  men  thus  engaged  before 
the  return  voyage  to  the  United  States.  Without  the  right  to 
engage  their  crew  in  this  way,  American  fishermen  would  have 
been  seriously  hampered  in  the  exercise  of  their  Treaty  right,  for 
it  is  practically  impossible  and  entirely  too  expensive  to  engage 
full  crews  from  the  United  States  and  bring  them  home  again. 

Newfoundland  had,  however,  passed  a  number  of  statutes  for- 
bidding any  person  to  engage  himself  in  the  crew  of  any  foreign 
fishing  vessel  in  the  waters  of  Newfoundland  or  to  leave  the  colony 
for  that  purpose,  and  had  prohibited  aliens,  not  enjoying  treaty 
privileges,  from  fishing  in  British  waters.26  The  policy  underlying 
these  statutes  was  in  line  with  the  British  contention  that  the  right 
to  fish  was  granted  to  the  inhabitants  of  the  United  States  exclu- 
sively and  that  no  one  but  an  inhabitant  of  the  United  States  could 
fish  from  American  vessels.  The  British  or  Canadian  Govern- 
ment could,  therefore,  without  infraction  of  the  Treaty,  prohibit 
persons  other  than  Americans  from  engaging  as  fishermen  on 
American  vessels. 

The  contention  of  the  United  States,  as  formulated  by  Mr.  Root, 
was  that  any  American  vessel  was  entitled  to  fish  in  the  Treaty 
waters;  that  men  of  any  nationality  or  place  of  residence  might 
be  engaged  to  handle  the  vessel,  its  boats  and  nets,  on  the  theory 
that  the  liberty  assured  to  the  inhabitants  of  the  United  States  by 
the  Treaty  includes  the  right  to  use  all  the  means  necessary  for 
exercising  the  liberty,  not  only  ships  and  nets,  but  crews  to  handle 
them;  and  that  no  right  to  control  or  limit  the  means  to  be  used 
can  be  admitted,  there  being  no  such  provision  in  the  Treaty. 

The  issue  narrowed  down  amounted  to  this :  When  the  Amer- 
ican vessel  with  a  partly  foreign  crew  proceeds  to  the  Treaty  coast 
to  fish,  who  under  the  Treaty  is  doing  the  fishing?  Is  it  the 
entrepreneur,  the  American  owner  of  the  vessel,  or  is  it  the  indi- 

"Act  of  1906,  Articles  5-7;  British  Case  Appendix,  757-8;  United 
States  Case,  Appendix,  197,  199. 
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vidual  who  actually  mans  the  boats,  and  hauls  in  the  nets?  The 
American  owner,  contended  the  United  States,  is  the  only  one  en- 
joying the  Treaty  right;  the  foreign  crew,  not  inhabitants  of  the 
United  States,  contended  Great  Britain,  are  in  this  case  exercising 
privileges  granted  to  inhabitants  of  the  United  States  exclusively. 

The  decision  of  the  Tribunal  on  this  Question  is  remarkable. 
In  the  first  part  of  the  award  they  apparently  find  absolutely  for  the 
United  States.  They  hold  that  the  liberty  to  take  fish  under  the 
Treaty  is  an  economic  right,  that  the  exercise  of  the  right  includes 
the  right  to  employ  the  necessary  servants,  and  that  the  right  to 
employ  servants  has  not  been  limited  by  the  Treaty  to  the  employ- 
ment of  persons  of  a  distinct  nationality  or  inhabitancy.  Thus  far, 
the  United  States  contention  is  supported  entirely. 

The  question  as  to  who  under  the  Treaty  is  doing  the  fishing, 
the  entrepreneur  or  the  member  of  the  crew  doing  the  manual  labor 
is  decided  in  favor  of  both  countries  in  that  the  arbitrators  hold 
"that  the  liberty  to  take  fish  as  an  economic  liberty  refers  not  only 
to  the  individuals  doing  the  manual  act  of  fishing  but  also  to  those 
for  whose  profit  the  fish  are  taken."27 

The  Tribunal  then  reach  a  number  of  conclusions  which  ap- 
pear not  merely  to  render  the  decision  in  favor  of  the  United 
States  nugatory,  but  when  carefully  scrutinized,  seem  to  make  the 
decision  on  Question  II  a  victory  for  Great  Britain. 

They  hold  (a)  that  it  is 

"in  the  interest  of  the  inhabitants  of  the  United  States  that  the 
fishing  liberty  granted  to  them  be  restricted  to  exercise  by  them  and 
removed  from  the  enjoyment  of  other  aliens  not  entitled  by  this 
Treaty  to  participate  in  the  fisheries."28 

They  then  find  (b)  that  certain  British  statutes  (mentioning 
two  of  1819  and  1824) 29  prohibit  aliens  from  fishing  in  British 
waters,  excepting  those  entitled  by  Treaty,  and  that  this  exception 
exempts  "from  these  statutes  American  fishermen  fishing  by  the 
agency  of  non-inhabitant  aliens  employed  in  their  service." 

The  culmination  of  their  decision  is  (c) 

"that  the  Treaty  does  not  affect  the  sovereign  right  of  Great  Britain 
as  to  aliens,  non-inhabitants  of  the  United  States,  nor  the  right  of 
Great  Britain  to  regulate  the  engagement  of  British  subjects  while 
these  aliens  or  British  subjects  are  on  British  territory." 

"Award,  28;  Journal,  973. 
"Award,  28;  Journal,  974. 
"They   say   nothing   about  the   Act   of    Newfoundland   of    1906. 
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The  decision  under  a,  therefore,  is  a  direct  approval  of  the 
statutes  prohibiting  aliens  not  inhabitants  of  the  United  States  from 
participating  in  the  fisheries. 

Under  finding  b,  they  held  the  American  fisherman  fishing  by 
the  agency  of  such  aliens,  exempt  from  the  restrictions  of  such 
prohibitory  statutes.  In  other  words,  the  American  fisherman  so 
engaging  an  alien  is  within  his  Treaty  rights,  but  his  employee,  the 
alien,  whom  he  has  a  right  to  engage  is  guilty  of  a  breach  of  the 
law. 

Under  c,  Great  Britain  can  apparently  prohibit  by  municipal 
legislation  the  engagement  of  aliens  as  well  as  of  British  subjects 
on  British  territory. 

The  result  of  the  decision  under  Question  II,  therefore,  would 
seem  to  be  that  while  the  American  fishermen  coming,  let  us  say, 
from  Gloucester  have  the  right  to  engage  non-inhabitants  of  the 
United  States  as  employees,  the  British  colonies  in  the  exercise  of 
an  equally  legal  right  can  by  municipal  legislation  prohibit  such  non- 
inhabitants  of  the  United  States  not  only  from  doing  the  manual 
act  of  fishing  in  British  waters,  but  they  can  also  prevent  the  en- 
gagement, as  they  have  already  done,  of  aliens  and  British  subjects 
on  British  territory.80  They  thus  penalize  the  employee  for  enter- 
ing into  a  contract  which  under  the  Treaty  the  American  employer 
has  the  legal  right  to  make  with  him.  It  is  difficult  to  perceive  what 
remains  of  this  particular  right  of  the  American  fisherman.81 

Under  Question  III,  which  raised  the  issue  as  to  whether  the 
American  fishermen  exercising  their  Treaty  privileges  could  be 
subjected  to  the  requirement  of  entry  and  report  at  custom-houses 
or  payment  of  light  and  harbor  dues,  as  Great  Britain  claimed  they 
could,  the  Tribunal  decided  that  there  should  be  no  such  require- 
ment for  reporting  unless  reasonably  convenient  opportunity  for 
so  doing  be  at  hand ;  also  that  the  American  fishermen  "should  not 

"""The  only  statute  of  this  nature  which  seems  to  have  escaped  the 
approval  of  the  court  is  that  Article  of  the  Act  of  Newfoundland  of 
1906  which  prevents  Newfoundlanders  from  leaving  the  Colony  "for  the 
purpose  of  engaging  in  foreign  fishing  vessels  which  are  fishing  or  intend 
to   fish   in   the   waters   of   the    Colony." 

"Mr.  Root  in  his  argument  drew  the  attention  of  the  Tribunal  to  the 
fact  that  the  only  question  here  submitted  was  whether  American  vessel 
owners  had  the  right,  under  the  Treaty,  to  engage  non-inhabitants  of  the 
United  States  as  members  of  their  crews.  This  question  the  Tribunal 
answered  unequivocally  in  favor  of  the  United  States.  It  may  be  that 
the  negotiators  of  the  new  treaty,  which  will  probably  be  drawn  shortly, 
will  be  able  to  utilize  this  portion  of  the  decision  as  a  means  to  secure 
the  repeal  of  municipal  legislation  inconsistent  or  interfering  with  the 
effective  exercise  of  this  right  of  the  United  States  vessel  owners. 
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be  subject  to  the  purely  commercial  formalities  of  report,  entry  and 
clearance  at  custom-houses,  nor  to  light,  harbor  and  other  dues  not 
imposed  upon  Newfoundland  fishermen,"  as  this  would  constitute 
an  unfair  discrimination  between  them  and  Newfoundland  fisher- 
men and  one  inconsistent  with  the  liberty  granted  to  the  inhabitants 
of  the  United  States  to  take  fish  "in  common  with  the  subjects  of 
His  Britannic  Majesty."88 

Under  Question  IV,  the  Tribunal  decided  that  the  right  of 
American  fishermen  under  Article  I  of  the  Treaty  of  1818  to  enter 
bays  or  harbors  for  shelter,  repairs,  wood  and  water,  cannot  be 
burdened  with  restrictions  making  the  exercise  of  such  privileges 
conditional  upon  the  payment  of  light,  harbor  and  other  dues,  or 
entering  or  reporting  at  custom-houses,  as  such  conditions  would 
be  inconsistent  with  the  grounds  upon  which  such  privileges  rest, 
i.  e.,  the  duty  of  "hospitality  and  humanity  which  all  civilized  na- 
tions impose  upon  themselves  and  expect  the  performance  of  from 
others."88 

Question  V  reads: 

"From  where  must  be  measured  'the  three  marine  miles  of  any  of 
the  coasts,  bays,  creeks  or  harbours'  referred  to  in  the  said  Article  ?" 

The  argument  of  this  Question,  perhaps  the  most  important  of 
those  submitted  for  determination,  involved  a  discussion  of  most 
interesting  problems  of  international  law.  Arguing  the  question 
for  the  United  States,  Mr.  Charles  B.  Warren  made  one  of  the 
ablest  arguments  in  the  case. 

The  issue  in  this  Question  necessitated  a  construction  of  the 
renunciatory  clause  of  the  Treaty : 

"And  the  United  States  hereby  renounce  forever  any  liberty 
heretofore  enjoyed  or  claimed  by  the  inhabitants  thereof  to  take, 
dry  or  cure  fish  on  or  within  three  marine  miles  of  any  of  the  coasts, 
bays,  creeks  or  harbors  of  His  Britannic  Majesty's  dominions 
in  America  not  included  within  the  above  mentioned  limits;  pro- 
vided, however,  that  the  American  fishermen  shall  be  admitted  to 
enter  such  bays  or  harbors  for  the  purpose  of  shelter  and  of  repair- 
ing damages  therein,  of  purchasing  wood  and  of  obtaining  water 
and  for  no  other  purpose  whatever." 

It  was  agreed  by  both  countries  that  the  three  miles  in  the  case 
of  unindented  coasts  must  be  measured  "from  the  shore  line  at  low 
tide."84    The  difficulty  arose  in  the  case  of  bays.    What  was  meant 

"Award,  30;  Journal,  976. 
"Award,  30;  Journal,  976. 
"British    Case,    122. 
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by  three  miles  from  a  bay  of  His  Britannic  Majesty's  dominions 
in  America?  Did  it  mean  three  miles  from  the  shore  line  of  the 
bay?  Did  the  negotiators  mean,  as  contended  by  Great  Britain, 
three  marine  miles  from  the  outside  of  the  bay  or  from  a  line  con- 
necting the  headlands  of  the  bay  ?  If  so,  where  are  the  headlands 
of  any  particular  bay?  Mr.  Warren  in  his  argument  pointed  out 
that  in  practically  every  one  of  the  bays  there  were  several  points 
of  land  which  might  be  called  headlands  and  that  it  was  impossible 
to  assume  that  the  negotiators  of  the  Treaty  could  have  intended 
to  measure  the  three  marine  miles  from  a  line  connecting  headlands 
without  indicating  which  of  several  possible  lines  they  meant. 

The  contention  of  the  United  States  was  that  the  bays  of  His 
Britannic  Majesty's  dominions  in  which  the  right  to  fish  had  been 
renounced  were,  as  indicated  by  the  term,  territorial  bays  of  Great 
Britain,  i.  e.,  those  which  by  the  rules  of  international  law  were 
recognized  as  territorial.  That  is  to  say,  a  bay  would  be  considered 
under  territorial  sovereignty  to  the  point  where  its  two  shores  con- 
tracted to  a  width  of  six  miles  or  three  miles  from  either  shore. 
The  contention  was  that  the  three  mile  line  followed  the  sinuosities 
of  the  coast  until  it  came  to  a  bay ;  if  the  bay  was  six  miles  or  less 
wide  or  contracted  to  that  width,  the  lines  would  meet  at  a  point ; 
through  the  point  where  these  lines  following  the  sinuosities  of 
both  shores  thus  met,  which  would  then  be  three  miles  from  either 
shore  or  six  miles,  a  line  would  be  drawn,  and  the  three  marine  mile 
line  would  be  measured  in  the  case  of  bays  from  this  six  mile  line. 
In  thus  considering  a  six  mile  bay,  so  to  speak,  as  the  limit  of  ter- 
ritorial jurisdiction  over  bays  in  1818,  the  United  States  were  sup- 
ported by  the  great  weight  of  authority .SB  The  United  States  found 
support  for  their  argument  in  an  instruction  of  the  Government  of 
Great  Britain  in  1870  which  read : 

"When  a  bay  is  less  than  six  miles  broad,  its  waters  are  within 
the  three  mile  limit,  and  therefore  clearly  within  the  meaning  of  the 

"British  printed  report  of  oral  argument,  729-34;  Vattel,  Book  I, 
ch.  23 ;  Neyron  239 ;  G.  F.  de  Martens  sees.  40  and  41 ;  Kliiber  sees.  130 
and  131;  Heffter  sees.  75  and  76;  1  Ortolan,  1853  ed.,  152;  Hautefeuille, 
1868  ed.,  57 ;  1  De  Cussy  sees.  40  and  41 ;  Twiss,  1884  ed.,  292-295 ;  Fiore, 
Antoine's  ed.,  sec.  808;  Calvo  sees.  353,  367;  Funck-Brentano  and  Sorel, 
1900  ed.,  375;  Ferguson,  Vol.  I,  pp.  396-397;  2  Pradier-Fodere  sec.  662; 
Testa  69;  1  Piedelievre  sec.  417;  Despagnet,  1899  ed.,  sec.  415;  Liszt, 
5th.  ed.,  91;  1  Westlake  187-88;  1  Nys  446;  1  Oppenheim  246,  247,  248; 
Holland,  "Letters  to  the  Times,"  132. 

The  doctrine  these  authorities  maintain  is  that  coastal  waters  are 
territorial  to  the  range  of  cannon-shot;  the  range  of  cannon-shot  being 
generally  agreed  upon  as  equivalent  to  three  miles  in  1818,  bays  were 
considered  territorial  to  a  distance  of  three  miles  from  either  shore,  or 
six  miles  across. 


FISHERIES  ARBITRATION.  17 

Treaty ;  but  when  it  is  more  than  that  breadth  the  question  arises 
whether  it  is  a  bay  of  Her  Britannic  Majesty's  dominions."" 

From  this  declaration  and  from  the  argument  of  the  United 
States  and  that  of  Great  Britain,  to  be  stated  presently,  the  issue 
on  Question  V  would  seem  to  have  been,  what  was  the  extent 
of  bay  over  which  Great  Britain  had  sovereignty  and  in  which  the 
United  States  renounced  for  its  inhabitants  the  right  to  fish  ? 

In  the  Treaty  of  1783,  it  will  be  recalled,  the  vessels  of  the 
United  States  had  the  right  to  fish  up  to  the  very  shores  of  the 
British  possessions  in  the  North  Atlantic.  After  the  war  of  1812 
and  in  the  negotiations  prior  to  and  leading  up  to  the  Treaty  of 
1818,  Lord  Bathurst,  Lord  Castlereagh,  Mr.  Bagot  and  others  had 
claimed  that  Great  Britain  would  thereafter  exclude  vessels  of  the 
United  States  from  fishing  in  waters  which  they  described  as  within 
the  "exclusive  jurisdiction  of  Great  Britain,"  "within  the  British 
limits,"  "within  the  limits  of  the  British  sovereignty."'7  As  Lord 
Bathurst  and  others  had  defined  these  terms  as  signifying,  "a 
marine  league  from  the  shore"38  of  the  British  possessions,  the 
United  States  contended  that  these  terms 

"referred  to  a  jurisdiction  over  the  territorial  sea  extending  only 
three  marine  miles  from  the  shores  of  His  Majesty's  possessions  in 
North  America,  comprehending  only  bays,  creeks  and  harbors 
found  therein."89 

The  right  of  fishing  in  the  high  seas  was  not  in  dispute.*0 
The  contention  of  the  United  States  was  that  a  line  following 
the  sinuosities  of  the  coast  at  a  distance  of  three  marine  miles 
would  not  enter  bays  six  marine  miles  or  less  in  width  at  their 
entrances,  ».  e.,  "bays  within  the  exclusive  jurisdiction  of  Great 
Britain,"  the  lines  closing  these  bays  being  continuations  of  the 
shore  line. 

The  argument  was  then  made  that  the  meaning  given  to  the 
words  of  the  renunciatory  clause  contemporaneously  with  the  sign- 

"United  States  Case  Appendix,  628;  United  States  Printed  Argument, 
118;  British  printed  report  of  oral  argument,  616.  Lord  Fitzmaurice 
in  the  course  of  a  debate  in  the  House  of  Lords  on  Feb.  21st,  1907, 
on  the  Moray  Firth  case  also  admitted  that  the  extent  of  British  territorial 
sovereignty  in  bays  was  limited  to  a  width  of  six  miles  (British  printed 
report  of  oral  argument,  p.  1309). 

"Mr.  Bagot  to  Monroe,  Nov.  27,  1816,  United  States  Case  Appendix, 
290;  Castlereagh  to  Adams,  May  17,  181 7,  United  States  Case  Appendix,  295. 

"United  States  Case  Appendix,  265,  268-269;  United  States  Case,  25. 

"United  States  printed  Argument,   124. 

*°Bathurst  expressly  stated  to  Mr.  Adams  that  "it  was  by  no  means 
Her  (Great  Britain's)  intention  to  interrupt  them  (United  States  fishermen) 
in  fishing  anywhere  in  the  open  sea,  or  without  the  territorial  jurisdiction 
a  marine  league  from  the  shore."     United  States  Case  Appendix,  265. 
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ing  of  the  Treaty  and  subsequently  in  the  diplomatic  correspond- 
ence and  by  the  acts  of  the  two  Governments,  clearly  show  that  the 
British  territorial  bays  were  limited  to  such  as  were  within  three 
miles  from  shore  as  interpreted  above.  The  decisions  in  the  Wash- 
ington and  Argus  cases  under  the  Claims  Convention  of  1853  both 
sustained  the  contention  of  the  United  States.41  Moreover,  the 
words  "American  fishermen  shall  be  admitted  to  enter  such  bays 
*  *  *  for  the  purpose  of  shelter,"  etc.,  would  surely  indicate 
that  only  small  bays  were  referred  to,  for  who  would  seek  shelter 
in  a  fifty  or  sixty  mile  bay  ? 

The  United  States,  in  support  of  its  contention  that  a  territorial 
bay  did  not  in  181 8  exceed  six  miles  in  width,  adduced  the  au- 
thority of  international  law  writers  to  the  effect  that  the  three  mile 
limit  of  territorial  jurisdiction  was  the  result  of  the  adoption  of  the 
principle,  formulated  by  Bynkershoek,42  that  the  territory  of  a 
nation  extends  as  far  as  the  range  of  cannon  shot  from  the  shore, 
and  that  international  law,  evidenced  in  treaties,  decisions  and 
opinions  of  authorities  had  identified  this  distance  with  three  miles, 
or  in  the  case  of  bays,  three  miles  from  either  shore  or  six  miles.43 
The  few  exceptions  to  this  rule  of  defensibility  as  the  test  of  ter- 
ritoriality were  based  on  assertions  of  more  extended  jurisdiction 
by  the  State  claiming  it  and  acquiescence  therein  by  other  States. 
This  rule  covered  the  case  of  such  bays  as  Delaware  and  Chesa- 
peake, about  ten  and  eleven  miles  wide  respectively  at  the  mouth.44 

The  next  step  in  the  argument  was  to  show  that  in  1818  Great 
Britain  and  the  United  States  identified  the  range  of  cannon  shot 
with  three  marine  miles  and  had  adopted  the  three  mile  rule  of 
territoriality.  In  view  of  Stowell's  and  Story's  decisions,  the  diplo- 
matic correspondence  of  the  time  and  the  treaties  concluded  by 
both  countries  around  1818,  this  was  not  difficult  to  prove.48 

"United  States  printed  Argument,  167  et  seq;  U.  S.  Case,  131-133- 
These  vessels  were  seized  by  Great  Britain  in  wide  bays  at  a  distance 
more  than,  three  miles  from  shore;  the  seizures  were  held  illegal,  and 
damages  awarded  the  claimants. 

**"De  Dominio  Maris,"  Chap.  2  (Opera  Omnia,  1767  ed.,  II,  p.  127). 

"British  printed  report  of  oral  argument,  727.  Galiani  422;  1  Ortolan, 
1853  ed.,  171 ;  1  Phillimore,  1879  ed.,  274,  276 ;  Heffter,  1883  ed.,  sec.  75 ; 
Azuni,  1806  Amer.  ed.,  sec.  15;  Twiss,  1884  ed.,  292;  Pradier-Fodere  sec. 
632;  Fiore,  Droit  International  CodiHe  sec.  205;  1  Rivier  146;  1  Ferguson 
309;  Stoerk  in  2  Holtzendorff  Handbuch  474;  Perels,  Manuel,  1884  ed.  30; 
Calvo  sec.  356;  Hall,  5th.  ed.,  154;  1  Oppenheim  241. 

"British    printed    report   of   oral   argument,    724. 

"Lord  Stowell  in  Twee  Gebroeders,  Northolt  Master  (1801)  3  Robinson 
336,  339;  Twee  Gebroeders,  Alberts  Master  (1800)  3  Robinson  162-3;  The 
Anna  (1805)  5  Robinson  373;  Story  in  The  Brig  Ann  (1812)  1  Gallison 
62;  for  references  to  diplomatic  correspondence  and  treaties  see  British 
printed   report  of   oral   argument,   726-7- 
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The  contention  of  Great  Britain  was  that  the  term  "bays  of 
*  *  *  His  Britannic  Majesty's  dominions"  was  a  geographical 
description  of  the  bays  renounced  by  the  United  States;  in  other 
words,  such  bodies  of  water  as  were  known  on  maps  as  bays.  In 
the  British  printed  Argument48  it  was  contended  that  the  terri- 
toriality of  these  bays  was  immaterial.  Mr.  Warren,  however, 
showed  that  Great  Britain's  contention  that  geographical  bays  were 
renounced  led  to  the  natural  consequence  that  the  United  States 
renounced  in  favor  of  Great  Britain  a  part  of  the  high  seas,  for 
only  part  of  the  geographical  bays  were  territorial.  Great  Britain 
was  thus  compelled  to  direct  her  proof  to  show  that  while  the 
Treaty  renounced  geographical  bays,  nevertheless  they  were  also 
territorial  bays  of  Great  Britain.  They  were  thus  constrained  to 
make  territoriality  the  issue,  for  their  case  appeared  hopeless  if 
they  were  to  rely  on  proof  that  the  negotiators  of  the  Treaty  of 
1818  renounced  in  Great  Britain's  favor  the  right  to  fish  in  a  portion 
of  the  high  seas.  Mr.  Ewart,  of  British  counsel,  in  his  oral  argu- 
ment47 expressly  disavowed  the  claim  that  the  United  States  re- 
nounced a  portion  of  the  high  seas,  but  squarely  took  the  ground 
that  the  bays  in  question  were  territorial  bays. 

The  territorial  character  of  the  bays  more  than  six  miles  wide — 
and  this  included  the  majority — had  to  be  sustained  upon  some 
other  ground  than  their  defensibility,  for  both  in  international  law 
and  in  actual  practice  in  181 8  the  limit  of  defensibility  of  bays  was 
six  miles.  Great  Britain,  therefore,  sought  to  prove  their  terri- 
toriality by  alleging  assertion  of  claims  of  wider  jurisdiction  and 
acquiescence  therein  by  other  powers. 

Another  line  of  argument  consisted  in  destroying  the  applica- 
tion of  the  three  mile  rule  to  bays.  Counsel  for  Great  Britain  could 
not  deny  the  repeated  references  in  the  diplomatic  correspondence 
of  their  statesmen,  writing  prior  to  and  immediately  before  1818, 
to  "British  limits,"  "exclusive  jurisdiction  of  Great  Britain," 
"within  the  maritime  limits  of  Great  Britain,"  nor  Bathurst's 
translation  of  this  term  into  "a  marine  league  from  the  shore." 
They  simply  confined  their  argument  to  prove  that  when  these 
terms  were  used  they  applied  to  the  open  coast  only  and  not  to 
bays.  In  spite  of  the  mass  of  authorities  adduced  by  the  United 
States  to  show  that  the  term  "maritime  jurisdiction"  included  not 
merely  the  maritime  belt  but  also  the  bays  within  the  three  mile 

"P.  92. 

"British  printed   report  of  oral  argument,  756. 
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limit,48  the  British  argument  seems  to  have  found  favor  with  the 
Tribunal.  The  British  contention  was  that  bays  were  in  a  class 
by  themselves,  were  always  so  dealt  with  in  treaties,  and  had  been 
so  regarded  by  the  United  States  and  Great  Britain. 

The  decision  of  the  Tribunal  on  this  Question  will  surely  arrest 
attention.  Their  general  finding  that  "in  the  case  of  bays  the  three 
marine  miles  are  to  be  measured  from  a  straight  line  drawn  across 
the  body  of  water  at  the  place  where  it  ceases  to  have  the  configura- 
tion and  characteristics  of  a  bay"  can  not  in  itself  be  considered 
objectionable,  although  it  means  very  little.  Apparently  it  supports 
the  British  contention,  that  geographical  bays  were  intended  to  be 
renounced  by  the  Treaty. 

The  ground  on  which  they  sustain  this  conclusion,  however,  is 
nothing  less  than  startling.    Their  first  finding  is  as  follows : 

"The  United  States  contend,  first,  that  while  a  State  may  re- 
nounce the  treaty  right  to  fish  in  foreign  territorial  waters  it  cannot 
renounce  the  natural  right  to  fish  on  the  high  seas. 

"But  the  Tribunal  is  unable  to  agree  with  this  contention,  be- 
cause, though  a  State  cannot  grant  rights  on  the  high  seas,  it  cer- 
tainly can  abandon  its  right  to  fish  on  the  high  seas  within  certain 
definite  limits." 

They  then  cite  an  example  in  which  this  has  been  done.49 

After  attributing  this  argument  to  the  United  States — and  it  is 
submitted  the  record  will  be  searched  in  vain  for  any  such  argu- 
ment50— they  thus  apparently  draw  the  conclusion  that  the  United 
States  in  renouncing  the  right  to  fish  in  these  bays  renounced  a 
part  of  the  high  seas.  This  it  would  seem  is  a  most  emphatic 
denial  of  Great  Britain's  contention,  and  of  the  vital  and  decisive 
ground  on  which  it  was  based,  that  these  bays  were  territorial  bays 
of  Great  Britain.51  Thus  the  Tribunal  has  reached  Great  Britain's 
conclusion  while  denying  the  only  ground  on  which  that  conclu- 

"British  printed  report  of  oral  argument,  637.  Some  of  the  authorities 
which  support  that  position — none  were  found  to  differ — were  the  follow- 
ing: Wheaton,  Elements  sec.  177;  Oppenheim  222,  247;  1  Phillimore,  1879 
ed.,  284;  Pitt  Cobbett,  3rd.  ed.,  143;  Calvo  sec.  365,  p.  498;  Kluber  sec. 
130;  G.  F.  De  Martens  sec.  153;  1  Halleck,  1908  ed.,  167;  1  Ferguson 
399;  Creasy  232;  Taylor  sec.  217,  228;  Bonfils  sec.  515;  De  Cussy  sec.  40. 

"Award,  p.   31-32;  Journal,   p.  978. 

MOn  the  contrary,  as  reported  on  page  649  of  the  British  printed  report 
of  oral  argument,  Mr.  Warren,  in  answer  to  a  question  of  Judge  Gray 
of  the  court  as  to  whether  in  international  law  one  nation  could,  by 
treaty,  "exclude  itself  from  certain  portions  of  the  high  seas"  stated: 
"Most  certainly." 

"The  tribunal  finds  expressly  that  the  bays  renounced  were  geographical 
bays,  but  in  their  recommendation  limit  these  bays  to  such  as  are  ten 
miles  wide. 
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disavowed  by  British  counsel.  The  United  States  did  not  deny  that 
a  nation  could  renounce  its  rights  in  the  high  seas;  they  simply 
argued  that  it  is  preposterous  to  suppose  that  the  American  nego- 
tiators in  this  case  renounced  in  Great  Britain's  favor  a  portion  of 
the  high  seas. 

Various  minor  findings  under  Question  V  are  of  considerable 
interest  in  international  law,  but  lack  of  space  forbids  further  dis- 
cussion at  this  time. 

Perhaps  the  most  illuminating  part  of  the  conclusions  of  the 
arbitrators  is  Dr.  Drago's  dissenting  opinion.  He  finds  that  only 
territorial  bays  were  renounced  in  the  Treaty,  but  while  concurring 
in  the  theory  of  defensibility  as  the  test  of  territoriality  he  finds 
that  a  territorial  bay  should  be  considered  one  of  ten  miles  width, 
because  several  treaties  and  instructions  from  1839  on62  which 
adopted  the  three  mile  from  shore  rule,  adopted  for  bays  the  limit 
of  ten  miles. 

By  the  strict  terms  of  the  award,  which  finds  that  the  nego- 
tiators in  renouncing  a  bay  meant  a  bay,  the  question  is  left  exactly 
where  it  was  before  its  present  submission  to  arbitration.  Only  the 
acceptance  by  both  nations  of  the  recommendations  made  by  the 
Tribunal  can  vitalize  the  decision  with  effective  consequences. 
These  recommendations  were  to  the  effect  that  the  geographical 
bays  renounced  in  1818,  with  the  exception  of  certain  designated 
bays,  should  be  considered  such  as  were  situated  inside  a  line  drawn 
from  shore  to  shore  at  the  point  where  the  width  of  the  bay  first 
contracts  to  ten  marine  miles.53  The  waters  lying  seaward  of  this 
ten  mile  line,  allowing  for  the  three  mile  strip,  are  open  sea.  In 
the  case  of  the  specifically  designated  bays,  the  delimiting  lines 
recommended  by  the  Tribunal  give  to  the  United  States  a  greater 
area  of  fishing  ground  than  they  would  have  secured  under  the 

"Treaty  between  Great  Britain  and  France,  August  2,  1839,  Art.  IX, 
Hertslet's  Treaties  and  Conventions,  V.,  p.  89;  Regulations  between  Great 
Britain  and  France,  May  24,  1843  Art.  II,  Hertslet,  VI,  416;  Treaty  between 
Great  Britain  and  France,  Nov.  11,  1867,  Art.  I,  Hertslet,  XII,  1126, 
British  Case  Appendix,  38;  British  notice  to  fishermen,  North  German 
Confederation  Convention,  November,  1868,  Hertslet,  XIV,  1055;  North 
Sea  Fisheries  Convention,  May  6,  1882,  Art.  II,  Hertslet,  XIV,  794;  British 
Order  in  Council,  Oct.  23,  1877,  Hertslet,  XIV,  p.  1032.  For  the  reasons 
for  the  adoption  of  the  ten  mile  rule  see  Professor  Moore's  communica- 
tion to  the  Institute  of  International  Law,  "Annuaire,"  1894,  p.  146. 

"The  tribunal  here  adopted  the  rule  laid  down  in  the  Treaty  of 
1839  between  France  and  Great  Britain  and  in  several  other  fishing 
treaties  and  instructions  which  reserve  fishing  exclusively  for  nationals 
within  bays  ten  miles  or  less  wide.     Award,  37;  Journal,  983. 
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Bayard-Chamberlain  Treaty  of  1888  which  the  Senate  refused  to 
ratify. 

Assuming  that  the  recommendations  will  be  accepted,  the  in- 
habitants of  the  United  States,  under  the  most  unfavorable  inter- 
pretation of  the  decision,  have  lost  the  right  to  fish  in  an  expanse 
of  four  miles  which  they  hitherto  enjoyed  and  claimed  as  of  right 
under  the  Treaty.  The  claim  of  Great  Britain,  on  the  other  hand, 
that  all  the  wide  bays  on  the  northeastern  coast  of  the  Atlantic 
were  British  bays  and  were  renounced  in  the  Treaty,  has  been  dis- 
tinctly denied,  and  under  the  most  liberal  interpretation  a  British 
or  geographical  bay  has  been  limited  to  one  not  more  than  ten  miles 
wide. 

The  practical  result,  therefore,  is  a  substantial  victory  for  the 
United  States  in  that  Great  Britain  must  either  by  a  new  treaty 
agree  that  no  bay  (outside  of  those  specifically  designated)  greater 
in  width  than  ten  marine  miles,  is  a  bay  within  the  meaning  of  the 
Treaty,  or  should  a  specific  case  arise  in  a  municipal  court  by  reason 
of  a  seizure,  she  will  be  forced  into  that  position  by  the  decision  of 
the  court,  which  will  be  compelled  to  hold  that  the  Hague  Tribunal 
defined  a  geographical  bay  as  one  not  more  than  ten  miles  in  width. 

Under  Question  VI,  the  Tribunal  decided  in  favor  of  the  con- 
tention of  the  United  States  that  the  liberty  to  take  fish  "on  the  part 
of  the  southern  coast  of  Newfoundland  which  extends  from  Cape 
Ray  to  Rameau  Islands  and  on  the  western  and  northern  coasts 
of  Newfoundland  from  Cape  Ray  to  Quirpon  Islands"  included 
the  right  to  fish  in  the  bays,  harbors  and  creeks  indenting  that  coast. 
That  is,  they  reached  the  conclusion  that  under  the  word  "coast," 
the  shore  of  bays,  creeks  and  harbors  indenting  that  coast  are  in- 
cluded.5* 

The  decision  under  Question  VII  required  an  answer  to  the 
question  whether  "the  inhabitants  of  the  United  States  whose  ves- 
sels resort  to  the  Treaty  coast  for  the  purpose  of  exercising  the 
liberties  referred  to  in  Article  One  of  the  Treaty  of  1818"  were 
"entitled  to  have  for  those  vessels  when  duly  authorized  by  the 
United  States  in  that  behalf  the  commercial  privileges  on  the  Treaty 
coasts  accorded  by  agreement  or  otherwise  to  United  States  trading 
vessels  generally." 

It  was  admitted  that  the  Treaty  conferred  no  commercial  privi- 
leges of  trade,  but  the  submission  involved  the  issue  as  to  whether 
a  vessel  of  the  United  States  which  is  authorized  to  trade  is  by 

MAward,  39-40;  Journal,  986-87. 


FISHERIES  ARBITRATION.  23 

virtue  of  that  fact  excluded  from  the  fishing  privileges  or  whether 
a  vessel  which  is  on  the  Treaty  coast  for  fishing  purposes  is  thereby 
excluded  from  the  trading  privileges  accorded  to  trading  vessels  in 
general.68 

The  Tribunal  decided  that  American  fishing  vessels  were  en- 
titled to  commercial  privileges — assuming  they  were  accorded  to 
trading  vessels  of  the  United  States  generally, — "the  Treaty  con- 
taining nothing  to  the  contrary,"  but,  they  said, 

"they  cannot  at  the  same  time  and  during  the  same  voyage  exercise 
their  Treaty  rights  and  enjoy  their  commercial  privileges,  because 
Treaty  rights  and  commercial  privileges  are  submitted  to  different 
rules,  regulations  and  restraints." 

In  other  words,  the  two  rights  cannot  be  exercised  concurrently 
or  during  a  voyage  between  two  ports.  A  vessel  from  the  United 
States  can,  however,  proceed  with  a  cargo  to  Newfoundland  and 
discharge  it ;  it  may  then  fish  on  the  Treaty  coasts  and  bring  home 
a  cargo  of  fish.  On  the  other  hand,  it  may  not  leave  the  United 
States  for  the  fishing  grounds,  exercise  the  fishing  right  and  then 
trade  in  a  Newfoundland  port,  as  this  would  be  exercising  both 
rights  on  the  same  voyage. 

The  question  as  to  the  right  of  fishing  vessels  of  the  United 
States  to  go  in  for  "casual  and  needful  supplies,"  so  long  a  subject 
of  diplomatic  dispute,  was  not  submitted  to  the  Tribunal  nor  de- 
cided. 

On  the  whole  the  United  States  have  not  fared  badly  in  the  arbi- 
tration. Under  Question  I  the  veto  power  to  unreasonable  fish- 
ing legislation  has  been  secured.  The  essential  question  submitted 
under  Question  II  as  to  whether  American  vessel  owners  were 
within  their  Treaty  right  in  engaging  non-inhabitants  of  the  United 
States  for  their  crews,  has  been  answered  in  favor  of  the  United 
States.  The  findings  under  Questions  III  and  IV  support  the 
contentions  of  the  United  States.  Question  V,  even  though 
interpreted  most  strongly  against  the  United  States,  involves  a  loss 
at  most  of  an  expanse  of  four  miles  in  bays.  Under  Question  VI, 
the  Tribunal  concurs  entirely  with  the  contention  of  the  United 
States,  and  under  Question  VII,  the  United  States  have  gained  their 
point.  While  the  grounds  of  decision  are  in  many  cases  unsatis- 
factory, it  is  believed  that  both  countries  will  find  the  award  ac- 
ceptable. 

Edwin  M.  Borchardt. 

Washington,  D.  C. 

"British  printed  report  of  oral  argument,   1346. 


THE  CONSTITUTIONALITY  OF  RACE  DISTINC- 
TIONS AND  THE  BALTIMORE  NEGRO 
SEGREGATION  ORDINANCE. 

An  ordinance  recently  passed  by  the  City  Council  of  Baltimore 
setting  apart  different  residential  districts  for  whites  and  negroes 
brings  up  the  question  of  the  legality,  under  the  United  States 
Constitution,  of  race  distinctions  in  a  phase  not  yet  presented 
to  the  Supreme  Court  and  suggests  a  review  of  the  decisions 
already  rendered  bearing  on  the  case  at  hand. 

Briefly,  the  Baltimore  ordinance  provides  that  the  white  sec- 
tions shall  consist  of  those  parts  of  streets  or  alleyways  lying 
between  two  adjacent  intersecting  streets,  in  which  the  majority 
of  the  residences  are,  at  the  date  of  the  passage  of  the  ordinance, 
inhabited  by  whites;  those  parts  of  streets  as  above  described 
where  the  majority  of  the  residences  are  inhabited  by  negroes  con- 
stitute the  negro  section.  After  the  date  of  the  passage  of  the 
ordinance  it  will  be  unlawful  for  any  white  person  to  take  up  his 
residence  in  a  negro  block,  or  a  negro  in  a  white  block,  and  these 
provisions  are  in  addition  sanctioned  by  fines  and  imprisonment. 
It  is  especially  provided,  however,  that  the  ordinance  does  not 
require  anyone  to  change  the  residence  which  he  may  inhabit  at  the 
date  of  the  passage  of  the  ordinance,  that  it  does  not  affect  the 
residence  of  white  or  negro  servants  or  employees,  and  that  it  is 
not  to  be  so  construed  as  to  prevent  any  person  from  purchasing 
or  owning  property  in  the  city. 

What  the  practical  results  of  such  a  law  would  be,  and  just 
how  it  would  affect  the  interest  of  blacks,  whites  and  the  owners 
of  property  is  a  much  more  difficult  question  than  that  presented 
by  separation  of  the  races  in  schools  or  street  cars.  We  shall 
therefore  undertake  first  an  examination  of  the  decided  cases  bear- 
ing on  the  subject  in  order  to  discover  if  possible  the  principles 
to  be  applied. 

The  only  provisions  of  the  Constitution  bearing  on  the  subject 
are  found  in  the  first  section  of  the  Fourteenth  Amendment: 

"Nor  shall  any  State  deprive  any  person  of  life,  liberty  or 
property,  without  due  process  of  law,  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws." 

In  the  Slaughter-House  Cases,1  where  the  Fourteenth  Amend- 

1(i872)   16  Wall  36,  71. 
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ment  was  first  brought  before  the  court,  it  was  held  that  the 
purpose  of  the  last  three  amendments  was 

"the  freedom  of  the  slave  race,  the  security  and  firm  establishment 
of  that  freedom,  and  the  protection  of  the  newly  made  freeman 
and  citizen  from  the  oppressions  of  those  who  had  formerly  exer- 
cised unlimited  dominion  over  him." 

This  being  their  main  purpose,  the  court  refused  to  apply 
them  generally  to  the  rights  of  all  citizens.  Of  course,  the  court 
has  since  applied  the  amendment  so  as  to  protect  the  rights  of  any 
person,  as  the  amendment  on  its  face  reads.  Still,  what  the  court 
said  was  the  main  purpose  of  the  act  was  no  doubt  the  truth  and 
the  court  might  well  have  continued  to  examine  with  especial 
strictness  any  asserted  violation  of  the  rights  of  the  negro. 

In  Strauder  v.  West  Virginia,2  a  state  law  excluding  negroes 
from  jury  service  was  declared  unconstitutional.  The  court  say, 
speaking  of  the  amendment: 

"What  is  this  but  declaring  that  the  law  of  the  States  shall  be 
the  same  for  the  black  as  for  the  white;  that  all  persons,  whether 
colored  or  white,  shall  stand  equal  before  the  laws  of  the  States, 
and,  in  regard  to  the  colored  race,  for  whose  protection  the  amend- 
ment was  primarily  designed,  that  no  discrimination  shall  be  made 
against  them  by  law  because  of  their  color?" 

Also,  that  it  gives, 

"the  right  to  exemption  from  unfriendly  legislation  against  them 
distinctively  as  colored, — exemption  from  legal  discriminations, 
implying  inferiority  in  civil  society,  lessening  the  security  of  their 
enjoyment  of  the  rights  which  others  enjoy,  and  discriminations 
which  are  steps  towards  reducing  them  to  the  condition  of  a  sub- 
ject race." 

The  case  of  Hall  v.  DeCuir*  came  before  the  court  two  years 
before  Strauder  v.  West  Virginia.  Here  a  law  of  Louisiana  had 
provided  that  negroes  must  be  given  the  same  accommodation  in 
public  conveyances  as  whites.  In  a  suit  by  a  negro  passenger 
against  an  interstate  steamboat  owner,  the  court  held  that  this  law 
was  a  direct  regulation  of  interstate  commerce  and  hence  uncon- 
stitutional. They  further  stated  that  this  left  the  carrier  under  the 
common  law  alone,  unaffected  by  any  state  statute.  It  would  seem 
that  the  court  should  have  gone  on  and  determined  whether  or 
not,  under  the  common  law,  the  carrier  could  separate  the  races. 

*(i879)    ioo  U.   S.  303,  307. 
'(i877)  95  U.  S.  485,  503. 
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Justice  Clifford  alone,  in  his  concurring  opinion,  went  into  this 
question  and  held  that,  under  the  common  law,  carriers  could 
separate  the  races.  His  is  merely  a  restatement  of  the  arguments 
brought  out  in  cases  decided  in  the  state  courts,  some  of  which 
were  decided  before,  and  some  after  the  adoption  of  the  amend- 
ments.   The  following  quotation  gives  the  essence  of  the  reasoning : 

"His  [the  carrier's]  authority  in  that  regard  *  *  *  arises 
from  his  ownership  of  the  property,  and  his  public  duty  to  pro- 
mote the  comfort  and  enjoyment  of  those  travelling  in  his  con- 
veyance." 

It  may  also  be  noted  that  Justice  Clifford  dissented  in  Strauder 
v.  West  Virginia  cited  above. 

In  Pace  v.  Alabama*  the  court  held  that  adultery  between 
blacks  and  whites  could  constitutionally  be  punished  more  severely 
than  the  same  crime  committed  between  persons  of  the  same  race, 
on  the  ground  that  the  white  and  the  black  were  punished  alike — 
that  is,  there  was  no  discrimination. 

In  1889,  the  case  of  Louisville,  New  Orleans  &  T.  R.  Co.  v. 
Mississippi6  came  before  the  court.  A  statute  of  Mississippi  re- 
quired railroads  to  provide  separate  accommodation  for  the  races. 
This  was,  however,  a  suit  by  Mississippi  against  the  railroad  for 
violating  the  law.  The  only  question  raised  in.  the  case  was 
whether  it  was  an  interference  with  interstate  commerce.  The  rail- 
road company  did  not  raise  the  question  which  it  might  have  raised, 
as  to  whether  this  was  a  reasonable  regulation  as  regards  the  com- 
pany. 

Finally,  in  Plessy  v.  Ferguson6  decided  in  1895,  the  question  of 
the  constitutionality  of  the  so-called  "Jim  Crow"  laws  as  a  depriva- 
tion of  the  rights  of  the  individual  was  squarely  raised.  A  law  of 
Louisiana,  which  had  been  construed  by  the  Louisiana  courts 
to  apply  only  to  intrastate  commerce,  compelled  the  railroads  to 
provide  equal  but  separate  accommodations  for  the  white  and 
colored  races,  to  assign  each  individual  to  the  one  car  or  the  other 
according  to  their  race,  and  imposed  fines  and  imprisonment  on 
those  going  into  the  wrong  car.  The  petitioner  was  indicted  under 
the  act,  and  upon  the  state  court's  overruling  a  plea  based  on  the 
unconstitutionality  of  the  act,  plaintiff  sought  writs  of  prohibition 
and  certiorari  from  the  Supreme  Court. 

'(1882)  106  U.  S.  583. 
5  (1890)   133  U.  S.  587. 
'(1896)   163  U.  S.  537,  543- 
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The  court  dismiss  summarily  the  argument  that  the  act  creates 
slavery  or  involuntary  servitude  as  an  absurdity,  but  add: 

"A  statute  which  implies  merely  a  legal  distinction  between  the 
white  and  colored  races — a  distinction  which  is  founded  in  the 
color  of  the  two  races,  and  which  must  always  exist  so  long  as 
white  men  are  distinguished  from  the  other  race  by  color — has  no 
tendency  to  destroy  the  legal  equality  of  the  two  races,  or  reestab- 
lish a  state  of  involuntary  servitude." 

Here  is  an  unqualified  statement  of  the  constitutionality  of  race 
distinctions,  and,  though  the  court  continue,  under  a  second  head- 
ing, to  treat  of  the  Fourteenth  Amendment,  this  statement  would 
seem  to  apply  to  the  Fourteenth  as  well  as  the  Thirteenth. 

Considering  now  the  Fourteenth  Amendment  the  court  say: 

"The  object  of  the  amendment  was  undoubtedly  to  enforce  the 
absolute  equality  of  the  two  races  before  the  law,  but  in  the  nature 
of  things  it  could  not  have  been  intended  to  abolish  distinctions 
based  upon  color,  or  to  enforce  social,  as  distinguished  from  polit- 
ical equality,  or  a  commingling  of  the  two  races  upon  terms  unsat- 
isfactory to  either.  Laws  permitting,  or  even  requiring,  their 
separation  in  places  where  they  are  liable  to  be  brought  into  con- 
tact do  not  necessarily  imply  the  inferiority  of  either  race  to  the 
other,  and  have  been  generally,  if  not  universally,  recognized  as 
within  the  competency  of  the  state  legislatures  in  the  exercise  of 
their  police  power." 

The  court  then  cite  cases  of  separate  schools,  and  prohibition 
of  intermarriage,  and  other  cases  in  the  state  and  lower  Federal 
courts  where  "Jim  Crow"  laws  had  been  held  constitutional.  Again 
the  court  say: 

"We  consider  the  underlying  fallacy  of  the  plaintiff's  argument 
to  consist  in  the  assumption  that  the  enforced  separation  of  the 
two  races  stamps  the  colored  race  with  a  badge  of  inferiority.  If 
this  be  so,  it  is  not  by  reason  of  anything  found  in  the  act,  but 
solely  because  the  colored  race  chooses  to  put  that  construction 
upon  it.  The  argument  necessarily  assumes  that  if,  as  has  been  more 
than  once  the  case,  and  is  not  unlikely  to  be  so  again,  the  colored 
race  should  become  the  dominant  power  in  the  state  legislature, 
and  should  enact  a  law  in  precisely  similar  terms,  it  would  thereby 
regulate  the  white  race  to  an  inferior  position.  We  imagine  that 
the  white  race,  at  least,  would  not  acquiesce  in  this  assumption. 
The  argument  also  assumes  that  social  prejudices  may  be  overcome 
by  legislation,  and  that  equal  rights  cannot  be  secured  to  the  negro 
except  by  an  enforced  commingling  of  the  two  races.  We  cannot 
accept  this  proposition." 

It  will  be  noticed  that  the  court  refused  to  examine  into  the 
motives  of  the  legislature,  or  even  whether  the  effect  in  fact  would 
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be  to  oppress  or  degrade  the  negro.  It  certainly  departed  from  the 
spirit  of  Strauder  v.  West  Virginia.  Mr.  Stevenson,  in  language 
quoted  below,  truly  says  that  distinction  connotes  a  difference  and 
Justice  Harlan,  in  his  dissenting  opinion,  maintains,  in  harmony, 
we  think,  with  the  spirit  of  those  who  adopted  the  amendment, 
that, 

"in  respect  of  civil  rights  common  to  all  citizens,  the  Constitution 
of  the  United  States  does  not,  I  think,  permit  any  public  authority 
to  know  the  race  of  those  entitled  to  be  protected  in  the  enjoyment 
of  such  rights." 

It  will  also  be  noticed  that  the  court  distinguishes  the  present 
case  from  Strauder  v.  West  Virginia  and  the  line  of  cases  follow- 
ing it  on  the  ground  that  here  is  a  distinction  but  not  a  discrimi- 
nation. So  Mr.  Gilbert  F.  Stevenson  in  his  "Race  Distinctions  in 
American  Law"7  says: 

"At  bottom,  there  is  a  vast  difference  between  the  distinction 
and  the  discrimination.  *  *  *  A  race  distinction  connotes  a 
difference  and  nothing  more.  A  discrimination  necessarily  implies 
partiality  and  favoritism." 

Applying  this  doctrine,  if  a  statute  can  be  devised  segregating 
the  races  in  cities,  which  does  not  on  the  face  of  the  statute  dis- 
criminate against  either  race,  is  a  race  distinction.  Neither  race 
is  restrained  more  than  the  other.  The  question  then  reduces 
itself  to  whether  a  race  distinction  in  the  matter  of  residence  is 
illegal  while  a  race  distinction  in  the  matter  of  public  conveyances, 
public  schools,  and  marriage  is  not.  Looking  at  it  as  a  logical 
proposition,  there  would  seem  to  be  no  distinction;  and  the  court 
were  brought  face  to  face  with  this  very  question.  In  answer  to 
the  objection  that  such  reasoning  would  authorize  state  legislatures 

"to  require  separate  cars  to  be  provided  for  people  whose  hair  is 
of  a  certain  color,  or  who  are  aliens,  or  who  belong  to  certain 
nationalities,  or  to  enact  laws  requiring  colored  people  to  walk 
upon  one  side  of  the  street,  and  white  people  upon  the  other,  or 
requiring  white  men's  houses  to  be  painted  white,  and  colored  men's 
black,  or  their  vehicles  or  business  signs  to  be  of  different  colors, 
upon  the  theory  that  one  side  of  the  street  is  as  good  as  the  other, 
or  that  a  house  or  vehicle  of  one  color  is  as  good  as  one  of  another 
color," 

the  court  say, 

"The  reply  to  all  this  is  that  every  exercise  of  the  police  power 
must  be  reasonable,  and  extend  only  to  such  laws  as  are  enacted  in 

T43  Amer.  L.  Rev.  29  et  seq. 
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good  faith  for  the  promotion  for  the  public  good,  and  not  for  the 
annoyance  or  oppression  of  a  particular  class," 

citing  Yick  Wo  v.  Hopkins,9  and  other  cases. 

The  court  then  proceed  to  examine  the  law  as  to  its  reason- 
ableness : 

"So  far.  then,  as  a  conflict  with  the  Fourteenth  Amendment  is 
concerned,  the  case  reduces  itself  to  the  question  whether  the 
statute  of  Louisiana  is  a  reasonable  regulation,  and  with  respect 
to  this  there  must  necessarily  be  a  large  discretion  on  the  part  of 
the  legislature.  In  determining  the  question  of  reasonableness 
it  is  at  liberty  to  act  with  reference  to  the  established  usages,  cus- 
toms and  traditions  of  the  people,  and  with  a  view  to  the  promotion 
of  their  comfort,  and  the  preservation  of  the  public  peace  and  good 
order.  Gauged  by  this  standard,  we  cannot  say  that  a  law  which 
authorizes  or  even  requires  the  separation  of  the  two  races  in 
public  conveyances  is  unreasonable,  or  more  obnoxious  to  the  Four- 
teenth Amendment  than  the  acts  of  Congress  requiring  separate 
schools  for  colored  children  in  the  District  of  Columbia,  the  con- 
stitutionality of  which  does  not  seem  to  have  been  questioned,  or 
the  corresponding  acts  of  state  legislatures." 

The  question  then  resolves  itself  into  this:  Is  segregation  of 
the  races  in  residential  districts  unreasonable?  Apply  the  criterion 
of  reasonableness  set  out  in  the  Plessy  case — it  must  be  "enacted 
in  good  faith  for  the  promotion  of  the  public  good  and  not  for 
the  annoyance  or  oppression  of  a  particular  class."  It  will  be  re- 
membered that  we  presumed  that  the  statute  provided  essentially 
equal  advantages  for  each  class ;  granting  this,  it  is  logically  impos- 
sible to  say  that  the  law  is  enacted  for  the  oppression  of  a  par- 
ticular class.  Is  it  then  enacted  in  good  faith  for  the  public  good  ? 
The  legislature  is  to  be  allowed  a  large  discretion  in  the  matter. 
Is  it  clearly  unreasonable  ?  Under  the  reasoning  of  Plessy  v.  Fer- 
guson it  could  hardly  be  said  to  be  unreasonable. 

It  must  be  admitted  that  the  method  of  the  court  in  determin- 
ing the  question  of  reasonableness  is  unsatisfactory  and  we  shall 
have  to  attempt  to  get  some  sort  of  definition  for  this  elusive  term. 

Why  would  a  separation  in  street  cars  based  on  color  of  hair 
be  unreasonable  ?  It  must  be  because  in  the  distinction  itself  there 
is  nothing  that  can  possibly  promote  the  public  good;  it  is  purely 
arbitrary.  The  court  must  therefore  have  held  in  Plessy  v.  Fergu- 
son that  there  was  some  reason  at  least,  inherent  in  the  nature  of 
blacks  and  whites,  that  would  justify  their  separation.  The  court 
would  have  been  more  candid  if  it  had  quoted  the  language  used 

•(1886)  118  U.  S.  356. 
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in  the  early  case  of  West  Chester  etc.  R.  R.  Co.  v.  Miles9  and  cited 
in  many  later  cases: 

"It  is  not  an  unreasonable  regulation  to  seat  passengers  so  as 
to  preserve  order  and  decorum,  and  to  prevent  contacts  and  colli- 
sions arising  from  natural  or  well  known  customary  repugnancies, 
which  are  likely  to  breed  disturbances  by  a  promiscuous  sitting." 

And  again  the  court  say: 

"The  question  is  one  of  difference,  not  of  superiority  or  inferi- 
ority. Why  the  Creator  made  one  black  and  the  other  white,  we 
know  not ;  but  the  fact  is  apparent,  and  the  races  distinct,  each  pro- 
ducing its  own  kind,  and  following  the  peculiar  law  of  its  con- 
stitution. Conceding  equality,  with  natures  as  perfect  and  rights 
as  sacred,  yet  God  has  made  them  dissimilar,  with  those  natural 
instincts  and  feelings  which  He  always  imparts  to  His  creatures 
when  He  intends  that  they  shall  not  overstep  the  natural  boundaries 
He  has  assigned  to  them.  The  natural  law  which  forbids  their 
intermarriage  and  that  social  amalgamation  which  leads  to  a  cor- 
ruption of  races,  is  as  clearly  divine  as  that  which  imparted  to  them 
different  natures.  The  tendency  of  intimate  social  intermixture 
is  to  amalgamation,  contrary  to  the  law  of  races.  The  separation 
of  the  white  and  black  races  upon  the  surface  of  the  globe  is  a 
fact  equally  apparent.  *  *  *  The  natural  separation  of  the 
races  is  therefore  an  undeniable  fact,  and  all  social  organizations 
which  lead  to  their  amalgamation  are  repugnant  to  the  law  of 
nature." 

There  would  seem,  however,  to  be  some  further  meaning  to 
reasonableness  than  that  already  given.  Professor  Freund,  in  his 
work  on  the  Police  Power  reaches  this  conclusion: 

"The  question  of  judicial  power  practically  confines  itself  to  a 
third  meaning  of  reasonableness,  namely  moderation  and  propor- 
tionateness  of  means  to  ends."10 

Justice  Holmes  speaking  for  the  Supreme  Court  of  Massachu- 
setts, in  the  case  of  Rideout  v.  Knox11  says : 

"Difference  of  degree  is  one  of  the  distinctions  by  which  the 
right  of  the  legislature  to  exercise  the  police  power  is  determined. 
Some  small  limitations  of  previously  existing  rights  incident  to 
property  may  be  imposed  for  the  sake  of  preventing  a  manifest 
evil ;  larger  ones  could  not  be,  except  by  the  exercise  of  the  right 
of  eminent  domain." 

This,  it  seems  to  us,  is  a  valid  criterion  of  reasonableness.  It 
might  be  expressed  this  way — the  value  of  the  right  taken  away 

"(1867)  55  Pa.  St.  209. 

"Sec.  63. 

"(1889)    148  Mass.  368. 
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must  not  be  disproportionate  to  the  good  to  be  accomplished.  This 
meaning  has  not  often  been  clearly  stated  because  police  regulations 
have  generally  been  declared  unconstitutional  on  the  ground  that 
they  were  arbitrary  in  that  they  had  no  relation  to  the  public 
welfare  or  in  that  they  made  a  classification  for  which  there  was 
no  reason,  thus  unduly  favoring  or  disfavoring  a  particular  class. 
Take  for  example,  the  language  of  the  court  in  the  case  of  State 
v.  Vandersluis:1* 

"The  only  limit  to  the  legislative  power  in  prescribing  condi- 
tions to  the  right  to  practice  a  profession  is  that  they  shall  be  rea- 
sonable. *  *  ■  *  By  the  term  'reasonable'  we  do  not  mean  ex- 
pedient, nor  do  we  mean  that  the  conditions  must  be  such  as  the 
court  would  impose  if  it  were  called  on  to  prescribe  what  should 
be  the  conditions.  They  are  to  be  deemed  reasonable  where,  al- 
though perhaps  not  the  wisest  and  best  that  might  be  adopted, 
they  are  fit  and  appropriate  to  the  end  in  view,  to  wit,  the  pro- 
tection of  the  public,  and  are  manifestly  adopted  in  good  faith  for 
that  purpose.  If  the  condition  should  be  clearly  arbitrary  and 
capricious ;  if  no  reason  with  reference  to  the  end  in  view  could  be 
assigned  for  it;  and,  especially,  if  it  appeared  that  it  must  have 
been  adopted  for  some  other  purpose,— such  for  instance  as  to 
favor  or  benefit  some  persons  or  class  of  persons, — it  certainly 
would  not  be  reasonable,  and  would  be  beyond  the  power  of  the 
legislature  to  impose." 

Or  take  this  quotation  from  H olden  v.  Hardy:1* 

"The  question  in  each  case  is  whether  the  legislature  has  adopted 
the  statute  in  the  exercise  of  a  reasonable  discretion,  or  whether 
its  action  be  a  mere  excuse  for  an  unjust  discrimination,  or  the 
oppression  or  spoliation  of  a  particular  class." 

But  this  ground,  which  is  the  simplest  one  on  which  to  hold 
an  exercise  of  the  police  power  unreasonable,  is  put  out  of  the 
question  by  the  Plessy  case. 

Examining  the  Baltimore  ordinance  then  by  the  criterion  sug- 
gested above,  the  first  question  to  be  answered  is,  what  right  is 
curtailed  by  this  ordinance  ?  The  answer  is,  the  right  to  live  where 
one  wants  to.  No  one  is  compelled  to  move,  but  if  he  does  move, 
in  the  future  he  cannot  move  into  certain  blocks.  Grant  that  this 
right  is  a  more  fundamental  one  than  the  right  to  sit  in  any  part 
of  a  street  car,  still  the  separation  of  blacks  and  whites  is  for  the 
purpose  of  securing  peace  and  good  order,  and  this  is  a  justifica- 
tion for  the  sacrificing  of  the  fundamental  rights.     If  there  is  a 

"(1889)   42  Minn.  129. 
"(1898)   169  U.  S.  366. 
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mutual  repugnance  between  the  races,  is  it  not  reasonable  to  sep- 
arate them  in  their  dwellings  when  it  is  remembered  that  neither 
the  whites'  nor  the  negroes'  right  to  live  where  they  will  is  cur- 
tailed any  more  than  is  absolutely  necessary  to  secure  the  desired 
separation  ?  The  question  being  a  matter  of  judgment  it  must  also 
be  remembered  that  the  courts  make  a  large  allowance  for  legisla- 
tive discretion. 

Take  for  instance,  the  laws  against  miscegenation.  The  right 
to  choose  a  mate  is,  we  suppose,  as  fundamental  and  as  valued 
as  the  right  to  choose  a  residence.  It  is  no  justification  for  limiting 
this  right  to  say  that  it  is  no  harder  on  the  blacks  than  it  is  on  the 
whites.  The  question  is,  is  the  end — the  prevention  of  mixed  mar- 
riages— sufficient  to  justify  a  curtailment  of  this  fundamental  right. 
The  Supreme  Court  said  in  Plessy  v.  Ferguson  that  it  was.  Is 
prevention  of  contact  which  might  result  in  breaches  of  the  peace 
less  a  justification  for  the  denial  of  an  equally  valuable  right? 
West  Chester  R.  R.  Co.  v.  Miles1*1  held  that  any  commingling  of 
the  races  even  on  street  cars  was  pernicious  for  the  very  reason 
that  "the  tendency  of  intimate  social  intermixture  is  to  amalgama- 
tion contrary  to  the  law  of  races." 

Finally  in  this  connection  it  may  be  recalled  that  this  is  a  munic- 
ipal ordinance  and  that,  by  the  common  law,  municipal  ordinances 
must  be  reasonable.  If  there  be  any  further  refinements  in  the 
determination  of  what  is  per  se  reasonable,  we  despair  of  ever 
discovering  the  meaning  of  the  word.  It  is  to  be  doubted,  how- 
ever, whether  this  rule  is  anything  more  than  surplusage  in  our 
Federal  law,  since,  by  the  provisions  of  the  United  States  Consti- 
tution, every  exercise  of  the  police  power  by  our  legislatures  must, 
contrary  to  the  English  theory  of  Parliamentary  omnipotence,  be 
reasonable.  And,  so  far  as  the  question  is  as  to  the  extent  of  the 
power  delegated  to  the  city,  that  is  a  question  of  state  law  on 
which  the  United  States  courts  will  follow  the  decisions  of  the 
state  courts.  That  is,  we  do  not  believe  that  the  United  States 
courts  would  determine  this  question  by  holding  that  the  ordinance 
would  be  unreasonable  for  the  city  though  reasonable  for  the  State. 

Finally  the  point  may  be  made  that  the  reasoning  in  Plessy  v. 
Ferguson  was  unnecessary.  Professor  Freund  in  discussing  this 
case  says  :15 

"The  following  seems  to  be  the  strongest  argument  in  favor  of 
the  legality  of  compulsory  separation:  it  is  legitimate  for  trans- 

uSupra. 
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portation  companies  to  provide  separate  accommodation  for  the  two 
races,  just  as  it  may  provide  ladies'  waiting  rooms  or  cars  for 
smokers,  as  conducive  to  the  comfort  of  the  parties  thus  separately 
accommodated.  Transportation  companies  may  be  subjected  to 
public  control  in  the  interest  of  public  convenience  and  comfort, 
and  if  separate  accommodation  is  generally  demanded,  and  not 
unreasonably  burdensome  it  mav  be  compelled  bv  law.  It  then 
follows  also  that  the  failure  to  provide  it  or  the  failure  to  maintain 
it  on  the  part  of  the  railroad  company,  may  be  visited  with  pen- 
alties, and  a  passenger  who  intrudes  himself  into  a  compartment  in 
which  he  is  not  wanted  may  likewise  be  punished.  The  facts  in 
Plessy  v.  Ferguson  did  not  call  for  more  than  a  recognition  of 
these  principles." 

This  argument  however  merely  begs  the  question.  In  so  far 
as  the  "Jim  Crow"  regulations  of  railroad  companies  are  upheld 
as  being  for  the  promotion  of  the  public  peace  and  good  order  the 
same  reasoning  would  uphold  state  separation.  In  so  far  as  such 
regulations  by  the  companies  are  upheld  as  a  valid  use  of  one's 
private  property  this  reasoning  can  not  be  used  in  favor  of  the 
State,  and  that  the  State  has  large  powers  in  the  regulation  of 
public  service  corporations  is  no  argument  for  its  interfering  with 
the  rights  of  individuals  under  the  guise  of  a  regulation  of  the 
corporation. 

Our  position  has  been  all  along  that  the  essential  right  impaired 
was  that  of  the  individual  citizen,  be  he  black  or  white,  to  live 
where  he  wishes.  There  are  also  other  rights  incidentally  impaired. 
The  owners  of  property  in  negro  blocks  may  claim  that  the  demand 
for  their  houses  is  lessened  because  only  negroes  can  live  in  those 
houses.  The  owners  of  the  white  blocks  may  make  a  similar 
claim.  But  on  the  whole  the  character  of  the  demand  is  not 
changed ;  it  is,  as  a  matter  of  fact,  essentially  the  same  now  as  it 
will  be  after  the  passage  of  the  ordinance.  As  will  be  shown  later, 
neither  race  is  crowded  into  a  smaller  space  than  it  now  occupies 
and  thus  any  complaint  that  a  large  area  is  set  aside  for  a  popula- 
tion that  will  not  now  fill  it  hence  causing  a  lack  of  tenants,  is 
avoided.  In  other  words,  presuming  every  house  to  be  now  occu- 
pied, the  ordinance  will  not  necessarily  cause  any  houses  to  remain 
idle  for  lack  of  the  proper  class  of  tenants. 

Another  objection  is  that  a  man  who  owns  a  house  in  a  for- 
bidden district  will  be  deprived  of  his  property  because  he  can  not 
live  in  it.  To  this  as  indeed  to  the  objections  made  above,  if  they 
be  not  already  fully  answered,  it  is  replied  that  if  the  State  can 
tell  every  man  where  he  shall  and  shall  not  live,  the  person  merely 
incidentally  injured  by  the  carrying  out  of  the  general  plan  of 
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segregation  has  no  remedy.  This  principle  would  seem  to  be  laid 
down  by  the  Supreme  Court  in  L'Hote  v.  New  Orleans™  where 
the  plaintiff  claimed  that  the  segregation  of  women  of  lewd  char- 
acter within  a  definite  area  depreciated  the  value  of  his  property 
unfairly  as  between  himself  and  the  owners  of  property  outside  the 
district.  But  the  court  denied  relief  on  the  ground  that  the  injury 
was  merely  incidental  to  the  city's  right  to  segregate.  While  this 
case  is  not  on  all  fours  with  the  present  case,  the  following  reason- 
ing would  seem  to  be  applicable : 

"Some  must  suffer  by  the  establishment  of  any  territorial  bound- 
aries. We  do  not  question  what  is  so  earnestly  said  by  counsel  for 
plaintiffs  in  error  in  respect  to  the  disagreeable  results  from  the 
neighborhood  of  such  houses  and  people ;  but  if  the  power  to  pre- 
scribe territorial  limits  exists,  the  courts  cannot  say  that  the  limits 
shall  be  other  than  those  the  legislative  body  prescribes.  If  these 
limits  hurt  the  present  plaintiffs  in  error,  other  limits  would  hurt 
others." 

After  citing  Dillon  on  Municipal  Corporations,  to  the  effect  that 
individual  rights  may  be  regulated  by  the  police  power,  the  court 
say: 

"The  learned  author,  in  these  and  accompanying  sentences,  is 
discussing  the  rule  when  legislative  action  operates  directly  upon 
the  property  of  the  complainant  and  where  injuries  alleged  to 
result  are  the  direct  consequences  of  legislative  action.  If  under 
such  circumstances  the  individual  has  no  cause  of  action,  a  fortiori 
must  the  same  be  true  when  the  injuries  are  not  direct  but  conse- 
quential, when  his  property  is  not  directly  touched  by  the  legisla- 
tive action,  but  is  affected  in  only  an  incidental  and  consequential 
way." 

Coming  to  the  question  postponed  for  final  consideration,  does 
the  ordinance  constitute  a  discrimination  as  contradistinguished 
from  a  distinction  which  we  have  hitherto  been  considering?  In 
other  words,  is  it  as  fair  to  the  negroes  as  to  the  whites?  First, 
the  negroes  cannot  move  into  the  white  blocks,  neither,  however 
can  the  whites  move  into  the  negro  blocks.  Secondly,  as  to  the 
amount  of  space  allotted  to  each.  The  method  of  determining  the 
character  of  the  block  is  as  fair  as  could  be  devised.  It  is  possible 
to  imagine  a  state  of  affairs,  however,  in  which  the  negroes  were  in 
the  majority  in  no  block,  in  which  case  the  law  would  in  fact  work 
out  unfairly  and  would,  under  the  doctrine  of  Yick  Wo  v.  Hop- 
kins,11 be  unconstitutional.  This  is  not  in  fact  the  case  in  Balti- 
more, as  the  large  black  population  is  pretty  well  segregated  and 

19  (1900)   177  U.  S.  587. 
"Supra. 
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has  always  been  so,  the  object  of  the  ordinance  being  to  prevent  a 
further  invasion  of  negroes  into  white  neighborhoods.  Again,  it 
might  be  shown  as  a  matter  of  fact  that  a  considerable  number  of 
negroes  lived  scattered  among  the  white  blocks  while  comparatively 
few  whites  resided  in  the  negro  blocks.  This  would  result  in 
giving  the  whites  a  disproportionate  space  to  move  around  in  as 
compared  to  the  negroes.  A  good  deal  would  depend,  we  suppose, 
on  whether  the  number  of  negroes  in  white  blocks  is  considerably 
greater  than  whites  in  negro  blocks.  Unless  such  facts  are  proven 
as  facts,  however,  the  law  would  seem  to  be,  in  respect  to  space 
allotted,  impartial  on  its  face.  These  difficulties  could  be  obviated 
by  providing  that  those  houses  in  white  blocks  now  inhabited  by 
negroes  should  in  the  future  be  inhabitable  only  by  negroes  and 
vice  versa.  However,  the  law  seems  fair  on  its  face  and  probably 
is  so  in  fact  in  that  it  allots  to  each  race  the  space  which,  by  actual 
experience,  it  is  shown  that  they  desire. 

Finally  it  may  be  objected  that  the  negro  neighborhood  is  man- 
ifestly less  desirable  than  the  white.  The  answer  to  this  is  that 
the  character  of  the  improvements  upon  land  is  in  the  arbitrary 
discretion  of  the  owner.  There  is  nothing  to  prevent  the  improve- 
ments in  the  negro  sections  from  being  made  the  finest  in  the  city. 

Passing  to  discriminations  in  fact,  a  more  serious  objection 
might  be  that  many  of  the  negroes  live  in  alleys  which  can  not  be 
made  as  desirable  as  streets.  Still,  on  the  other  hand,  many 
whites  live  in  courts  and  alleys,  for  example  in  the  slum  districts ; 
like  the  white,  the  negro  sections  graduate  from  alley  houses  to 
remarkably  good  houses  on  once  fine,  white,  residential  streets ; 
also  it  is  an  economic  necessity  with  the  negroes  just  as  with  the 
poor  whites,  the  only  difference  being  the  proportionately  larger 
number  of  well-to-do  whites,  hence  it  would  be  a  hardship  to  com- 
pel the  negroes  to  move  from  the  alleys.  The  court  would  hardly 
cavil  at  such  inequalities  necessarily  arising  from  the  economic 
condition  of  the  two  races. 

A  somewhat  microscopic  search  for  technical  discriminations 
in  the  proposed  ordinance,  has,  we  think,  failed  to  disclose  them. 
Such  being  the  case,  we  think  that  reasonable  grounds  exist  for 
holding  that  under  the  present  state  of  the  decisions  the  proposed 
ordinance  is  not  a  denial  of  the  equal  protection  of  the  laws  or  a 
deprivation  of  life,  liberty  or  property  without  due  process  of  law. 

Warren  B.  Hunting. 
Baltimore,  Md. 


WORKMEN'S   COMPENSATION   AND  THE 
THEORY  OF  PROFESSIONAL  RISK. 

The  seventeenth  report  of  the  Bureau  of  Labor  Statistics  of 
the  State  of  New  York,  for  the  year  1899,  after  a  review  of  the 
English  Workmen's  Compensation  Act  of  1897,  concludes:1 

"It  thus  appears  that  England  is  on  the  way  to  industrial  peace, 
in  so  far  as  concerns  the  compensation  for  industrial  accidents, 
while  the  United  States  occupies  the  unenviable  position  assigned 
to  England  at  the  International  Congress  on  Accidents  in  Milan 
in  1894,  as  being  'of  all  industrial  countries  the  one  in  which  legis- 
lation on  liability  for  accidents  is  least  favorable  to  workmen.' ' 

The  English  Act  with  reference  to  which  these  words  were 
used,  important  as  it  was  in  marking  a  new  departure  by  the  ac- 
ceptance of  the  theory  of  professional  risk,  was  limited  in  its 
application  to  certain  industrial  employments.  Since  then,  in 
England,  the  Workmen's  Compensation  Act  of  1906  has  swept 
away  the  exceptions  and  limitations  of  the  earlier  Act,  and  has 
applied  the  new  principle  to  workmen  in  any  employment,  indus- 
trial or  otherwise,  and  whether  engaged  in  manual  or  clerical  work, 
unless  in  the  latter  case  they  are  paid  more  than  £250  a  year. 
Including,  as  it  does,  domestic  servants,  hotel  waiters,  shop  as- 
sistants and  clerks  in  offices,  provided  the  remuneration  of  these 
last  does  not  exceed  £250  a  year,  the  new  Act  in  England  is  of  very- 
wide  application.  It  gives  compensation  not  only  for  accidents 
but  also  for  certain  enumerated  diseases,  classed  as  industrial  dis- 
eases, viz.,  anthrax,  poisoning  by  lead,  mercury,  phosphorus  or 
arsenic,  or  their  sequels,  and  ankylostomiasis,  a  disease  to  which 
miners  are  particularly  exposed. 

During  the  last  few  years  few  subjects  have  occupied  the  atten- 
tion of  social  reformers  and  of  members  of  the  various  legisla- 
tures in  the  United  States  more  than  that  of  a  modification  of  the 
law  of  the  liability  of  employers  to  their  employees  for  injuries 
sustained  in  the  course  of  the  employment.2 

On  the  American  Continent  the  principle  of  professional  risk 
has  made  as  yet  but  little  progress  but  it  has  recently  been  accepted 

T.  673. 

'The  Bulletin  of  the  Bureau  of  Labor  No.  74,  published  by  the  Depart- 
ment of  Commerce  and  Labor,  January,  1908,  contained  an  admirable 
summary  of  the  position  of  the  law  at  its  date  in  the  United  States,  and 
in  the  chief  industrial  countries  of  Europe. 
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in  Canada  by  the  Legislature  of  the  Province  of  Quebec  in  the 
Act  of  1909.8  The  law  of  that  Province  is  based  upon  the  old 
French  law  before  the  Code  Napoleon,  and  the  Act  of  1909  follows 
in  the  main  the  French  enactment  of  1898.  The  preparation  by 
the  present  writer  of  a  short  commentary  on  the  Workmen's  Com- 
pensation Act  of  19094  has  suggested  to  him  that  American  readers 
might  be  interested  in  a  brief  statement  of  some  of  the  points 
which  have  been  decided  in  the  interpretation  of  the  Act  in 
France  and  in  England  which  have  embodied  the  new  principle 
of  professional  risk. 

Before  doing  so,  however,  it  will  be  well  to  explain  shortly 
what  that  principle  is,  and  the  reasons  which  have  led  to  its  accept- 
ance by  almost  all  the  countries  of  Europe  and  also  by  many  of 
the  British  Dominions  beyond  the  seas. 

During  the  last  thirty  years  one  European  country  after  an- 
other has  become  convinced  of  the  inadequacy  to  modern  condi- 
tions of  the  fundamental  rule  of  the  old  law  that  an  employer  was 
not  liable  to  compensate  his  employee  for  injuries  received  in  an 
industrial  accident  unless  some  fault  had  been  brought  home  to 
the  employer.  Switzerland  was  the  first  country  to  declare  that 
for  accidents  in  certain  employments  the  employer  was  to  be 
liable  without  any  proof  of  fault.5  But  the  elaborate  German  Act 
of  18846  has  been  the  chief  model  upon  which  the  legislation  of 
other  countries  has  been  based.  England  adopted  the  new  prin- 
ciple in  1897,  and  France  in  1898,  but  neither  country  went  so 
far  as  Germany  had  done  fourteen  years  earlier.  Under  the 
German  Act  even  the  gross  fault  of  the  workman  does  not  bar 
his  claim  to  compensation.  He  can  recover  the  full  amount  unless 
he  intentionally  caused  the  accident,  whereas  in  England  his  claim 
is  excluded  by  proof  that  the  injury  is  attributable  to  his  own 
serious  and  wilful  misconduct.  In  France  and  in  Quebec  the 
"inexcusable  fault"  of  the  workman  is  a  ground  of  reduction  of 
the  compensation,  but  it  does  not  entitle  the  court  to  refuse  com- 
pensation altogether.  The  German  Act  is  more  favorable  to  the 
workman  than  that  of  most  other  countries  in  compelling  all  em- 
ployers to  whom  the  law  applies  to  insure  against  their  liability. 

If  the  countries  of  Europe,  divided  as  they  are  from  each  other 

»9  Edw.  VII  c  660. 

'Montreal,  John  Lovell  &  Son  Ltd.,  19 10. 
8Loi  f6d*rale  du  25  juin  1881. 
'Unfallversicherungsgesetz,   1,  Juli,   1884. 
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by  immemorial  prejudices  and  jealousies,  conspire  to  legislate  in 
the  same  sense,  and  if  the  principle  of  this  new  legislation  is 
adopted  in  distant  lands,  such  as  New  Zealand,  South  Australia, 
The  Transvaal,  Newfoundland,  and,  now,  Quebec,  not  to  mention 
many  other  countries,  this  is  surely  a  fact  calculated  to  awake 
doubts  even  in  the  most  conservative  minds  with  regard  to  the 
justice  of  the  old  principles  of  law  applicable  to  this  matter.7 

Few  people  who  have  much  experience  of  the  actual  working 
of  the  present  system  can  regard  it  as  satisfying  the  notions  of 
natural  justice.  It  is  a  nightmare  to  the  employer  without  being 
by  any  means  a  sure  protection  to  the  workman.  It  combines  the 
maximum  of  cost  with  the  minimum  of  gain  to  everyone  except  the 
lawyers.  Their  interest  is  of  course  important,  but  it  is  hardly  the 
primary  interest  to  consider.  The  employer  whether  he  wins  or 
loses  has  heavy  costs  to  pay.  When  he  wins,  his  recourse  against 
the  plaintiff  is  worthless.  As  the  Scotch  proverb  says,  "you  cannot 
take  the  breeks  from  a  Highlander,"  and  you  cannot  get  ten 
thousand  dollars  of  costs  from  a  poor  workman.  Very  often  an 
employer,  grasping  this  truth,  compromises  a  threatened  action 
though  he  believes  he  has  a  good  legal  defence.  In  other  cases 
employers  who  are  insured  against  claims  are  compelled  for  the 
sake  of  preserving  their  recourse  against  the  insurance  company 
to  dispute  demands  which  they  know  to  be  just.  The  employer  has 
learned  by  a  long  and  sad  experience  that  juries  are  "uncertain, 
coy  and  hard  to  please ;"  that  in  awarding  damages  they  are  swayed 
by  every  passing  gust  of  sentiment,  and  that  they  are  but  little  em- 
barrassed by  want  of  evidence  of  fault  on  the  part  of  the  employer. 

On  the  other  hand,  the  workman  has,  with  slender  or  no  re- 
sources, to  face  a  long  and  uncertain  litigation,  with  a  vista  of 
appeals  and  new  trials  even  if  he  succeeds  in  getting  a  verdict. 
His  witnesses,  simple  and  unlettered,  are  unfitted  to  bear  the  brunt 
of  skilful  cross-examination,  even  when  the  tale  they  have  to  tell 
is  plain  and  unvarnished.  He  may  be  bowled  over  by  the  defence 
of  common  employment.  That  doctrine  was  in  my  opinion  admir- 
ably described  by  Mr.  Birrell  in  a  speech  in  the  House  of  Commons 
in  these  terms : 

"The  doctrine  of  common  employment  was  only  invented  in 
1837,  Lord  Abinger  planted  it,  Baron  Alderson  watered  it,  and  the 
devil  gave  it  increase. 

7Mr.  Floyd  R.  Mechem,  of  the  University  of  Chicago,  in  44  Amer.  L. 
Rev.  221  (March-April  1910)  addressed  himself  with  courage  to  a  defense 
of  the  rules  of  the  common  law,  including  the  plea  of  "fellow  servant,"  but 
he  is  a  case  of  Athanasius  contra  mundum. 
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"Workingmen  who  had  never  heard  of  one  another,  nor  had 
the  faintest  relation  with  one  another,  were  held  to  be  in  common 
employment,  and  if  one  was  injured  by  the  negligence  of  the 
other  there  was  no  title  to  compensation.  A  plate-layer  going 
home  after  his  day's  work  was  refused  damages  when  he  jumped 
on  to  a  train,  and  was  injured  by  the  gross  negligence  of  the 
engine-driver,  on  account  of  supposed  common  employment."8 

Even  when  the  workman  succeeds  in  breaking  down  every 
defence,  and  is  able  to  hold  the  verdict  which  he  has  won,  he 
finds  that  a  large  part  of  the  damages  recovered  goes  into  the 
pockets  of  his  lawyer. 

The  English  common  law  rules  as  to  the  remedy  in  accident 
cases  especially  after  the  doctrine  of  fellow  servant  had  been  de- 
veloped, were  not  really  worth  transplanting  to  the  American  Con- 
tinent, and  now  that  they  have  been  given  up  in  the  country  of 
its  origin  it  is  inconceivable  that  the  United  States,  where  democ- 
racy is  said  to  be  triumphant,  should  long  remain  contented  with 
them. 

It  is  the  conditions  of  the  modern  industrial  world  which  have 
completely  altered  the  situation.  The  old  law  of  master  and 
servant  did  no  great  injustice  so  long  as  all  industry  and  manufac- 
tures were  carried  on  by  little  bands  of  apprentices  and  workmen 
who  might  be  looked  upon  as  the  family  of  the  employer.  Up  to 
the  eighteenth  century  the  work  of  the  craftsman  was  as  a  rule 
not  especially  dangerous.     But  all  this  has  changed. 

The  manufacturing  countries  have  become  vast  noisy  work- 
shops full  of  whizzing  wheels,  of  electric  wires,  and  of  dangerous 
explosives.  Before  the  days  of  steam,  electricity  and  dynamite 
the  workman  could  as  a  general  rule  protect  himself  by  the  exer- 
cise of  ordinary  care.  His  tools  were  few  and  simple.  None  of 
them  moved  except  when  he  handled  them  and  no  one  was  in  a 
hurry.  It  is,  therefore,  not  to  be  wondered  at  that  the  law  gave 
him  no  claim  for  damages  unless  some  fault,  at  least  of  omission, 
could  be  clearly  brought  home  to  the  employer.  Under  modern 
conditions,  on  the  other  hand,  millions  of  workmen  pass  their 
lives  in  continual  danger.  They  have  to  deal  at  close  quarters 
with  complicated  machines,  to  handle  terrible  explosives,  to  run  the, 
risk  of  coming  in  contact  with  live  wires,  and,  in  a  word,  to  face 
a  thousand  perils.  Even  the  strictest  care  cannot  always  save 
them.  A  boiler  may  burst  or  some  other  accident  occur,  the  pre- 
cise cause  of  which  can  never  be  discovered.    Thousands  of  lives 

The  Times,  May  18th,   1897. 
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are  lost  every  year  by  this  terrible  accident  anonyme,  as  French 
writers  have  well  called  it.  In  many  kinds  of  employment  the 
workman  knows  that  he  is  exposed  to  mysterious  and  sudden 
danger. 

He  has  to  take  the  risk.  It  is  inherent  in  the  nature  of  the 
occupation.  The  master  may  have  the  best  and  newest  plant.  He 
may  spare  no  expense  and  may  employ  all  vigilance  in  adopting 
every  means  for  protecting  his  men.  The  workmen  may  always 
be  on  the  watch.    But  all  this  cannot  prevent  the  accident. 

Is  it  fair  that  the  workman  should  bear  this  professional  risk? 
His  employer  may  not  be  negligent  but,  at  any  rate,  the  work  is 
being  carried  on  for  his  profit. 

Opponents  of  this  principle  are  in  the  habit  of  saying  that  the 
workman  is  paid  at  a  higher  rate  just  because  his  work  is  dan- 
gerous. There  might  be  some  force  in  this  argument  if  it  did  not 
suffer  from  the  misfortune  of  resting  upon  no  basis  of  solid  fact. 
Every-day  experience  shows  that  many  of  the  most  dangerous 
occupations  are  the  least  well  paid,  and  that  there  is  in  fact  no 
correlation  between  the  rate  of  wages  and  the  danger  of  the 
occupation.9 

In  England,  the  acceptance  of  the  new  theory  that  compensa- 
tion ought  to  be  paid  without  proof  of  fault  was  largely  due  to 
the  zeal  and  energy  of  Mr.  Chamberlain,  and  his  speech  on  the 
second  reading  of  the  bill  is  an  able  defence  of  the  new  principle 
of  professional  risk.  Mr.  Chamberlain's  experience  as  a  large 
manufacturer,  thoroughly  familiar  with  the  industrial  life  of  the 
country,  gave  additional  weight  to  his  advocacy  of  this  change  of 
front.    Mr.  Chamberlain  said: 

"My  experience  is  that  good  employers  do  not  grudge  compen- 
sation to  workmen  injured  in  their  service,  but  they  do  grudge 
compensation  which  goes  into  the  pockets  of  the  lawyers.  *  *  * 
I  say  the  Bill  is  an  honest  attempt  to  deal  with  a  great  evil — with 
what  I  have  ventured  to  call  a  great  scandal — namely,  that  indus- 
trious honest  workmen  who  come  into  trouble  through  no  fault 
of  their  own  in  the  course  of  their  employment,  and  as  the  in- 
evitable and  consequential  risk  of  that  employment,  should  be 
turned  into  the  street  and  thrown  upon  the  rates  without  anything 
*  in  the  nature  of  legal  compensation.  *  *  *  The  Bill  is  based 
upon  the  principle  of  relieving  the  workman  and  not  of  punishing 
the  employer.     We  are  dealing  with  the  whole  of  the  accidents 

'Careful  statistics  prepared  for  the  German  Government  in  1887  showed 
that  out  of  every  hundred  serious  accidents  forty-three  were  such  as  no 
care  on  the  part  of  the  employer  could  have  prevented. 
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which  occur  in  the  course  of  employment,  and  nobody  has  ever 
pretended  that  the  accidents  for  which  the  employer  is  morally 
liable  have  ever  amounted  to  a  mere  fraction  of  the  whole." 

And,  in  the  course  of  the  same  debate,  Mr.  Asquith  said: 

"There  ought  to  be  some  provision  enabling  a  workman  who 
is  injured  through  no  fault  of  his  own,  and  through  no  fault  of 
his  employer,  to  receive,  I  will  not  say  compensation,  for  compen- 
sation in  these  cases  is  an  inadequate  and  often  an  ironical  term; 
but  to  receive,  at  any  rate,  some  solation  for  the  injury  he  has 
suffered  in  his  operations  as  a  soldier  in  the  army  of  industry."10 

Securus  judical  orbis  terrarum. 

There  must  be  something  in  a  view  which  has  commended  itself 
as  just  to  the  legislatures  of  almost  every  civilized  country  except 
the  United  States,  in  which  there  are  important  manufactures.  I 
do  not  know  that  Massachusetts  and  New  York  will  be  much  con- 
soled by  knowing  that  they  have  the  moral  support  of  Montenegro 
and   Bulgaria.11 

In  the  various  countries  which  have  adopted  the  new  rule 
there  are,  naturally,  many  differences  in  regard  to  the  extent  of 
its  application,  and  as  to  other  details.  In  France  and  England, 
to  which  I  desire  to  confine  my  observations,  the  principle  of  pro- 
fessional risk,  which  was  first  limited  to  industrial  occupations, 
has  now  been  extended  to  workmen  engaged  in  commercial  enter- 
prises as  well  as  in  occupations  properly  called  industrial.  The 
new  Act  in  the  Province  of  Quebec  does  not  go  so  far,  but  is 
confined  to  industrial  enterprises.  It  applies  to  accidents  happen- 
ing by  reason  of  or  in  the  course  of  their  work,  to  workmen,  ap- 
prentices and  employees  engaged  in  the  work  of  building,  or  in 
factories,  manufactories  or  workshops,  or  in  stone,  wood  or  coal 
yards,  or  in  any  transportation  business  by  land  or  by  water,  or 
in  loading  or  unloading,  or  in  any  gas  or  electrical  business,  or  in 
any  business  having  for  its  object  the  building,  repairing,  or  main- 
tenance of  railways  or  tramways,  waterworks,  drains,  sewers, 
dams,  wharves,  elevators  or  bridges,  or  in  mines  or  quarries,  or  in 
any  industrial  enterprise,  in  which  explosives  are  manufactured  or 
prepared,  or  in  which  machinery  is  used,  moved  by  power  other 
than  that  of  men  or  of  animals,  including  under  that  term,  among 

"The  Times,  May  4th  and  19th,  1897. 

"The  Law  of  New  York,  c.  352  of  1910,  introduces  a  plan  of  compensa- 
tion without  proof  of  negligence,  but  only  when  the  employer  and  em- 
ployee have  agreed  to  substitute  the  plan  in  place  of  their  rights  and  lia- 
bilities under  the  existing  law ;  c.  674  adopts  the  theory  of  professional  risk 
only  for  certain  specified  extra  hazardous  occupations. 
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other  things,  the  building  trade,  and  any  transportation  business 
by  land  or  by  water. 

The  workman  under  all  these  acts  has  no  longer  to  prove  fault 
on  the  part  of  the  employer,  but  otherwise  the  general  rules  in 
regard  to  onus  of  proof  still  apply.  The  plaintiff  has  to  prove  that 
the  incapacity  for  which  he  claims  compensation  was  caused  by 
an  accident  happening  to  him  as  a  workman  in  one  of  the  pro- 
tected occupations  and  that  the  accident  happened  to  him  by  reason 
of,  or  in  the  course  of  his  work.  So  in  several  cases  where  a 
sailor  has  been  found  drowned  and  there  is  no  evidence  as  to  how 
he  got  into  the  water,  or  what  he  was  doing  at  the  time,  the  courts 
both  in  prance  and  England  have  held  that  the  onus  of  proof  has 
not  been  satisfied,  and  that  the  sailor's  representatives  were  not 
entitled  to  compensation.12 

The  meaning  of  the  term  "accident"  has  been  much  discussed, 
and  the  courts  of  France  and  of  England  have  arrived  inde- 
pendently at  pretty  much  the  same  conclusions.  In  England  the 
courts  have  avoided  definitions,  but  the  House  of  Lords  has  held 
that  the  word  "accident"  was  to  be  taken  in  its  ordinary  and  popu- 
lar sense,  and  some  of  the  noble  and  learned  Lords  explained  it  as 
meaning  "a  mishap  or  untoward  event  not  expected  or  designed."1' 
In  France  "accident"  has  been  authoritatively  explained  as  "a 
bodily  lesion  coming  from  the  sudden  action  of  an  external 
cause."1*  One  of  the  best  French  writers  on  the  subject  adopts 
a  very  similar  definition,  "an  injury  to  the  human  body  produced 
by  the  sudden  and  violent  action  of  an  external  cause" — "une 
atteinte  au  corps  humain  provenant  de  Taction  soudaine  et  violente 
d'une  cause  exterieure."18  But  in  France  it  is  generally  agreed 
that  a  nervous  shock  resulting  in  the  incapacity  of  the  workman 
is  an  accident.16  In  England  this  question  has  not  been  directly 
decided  under  the  Workmen's  Compensation  Act.17  But  inca- 
pacity resulting  from  shock  has  been  held  by  the  Court  of  Appeal 
to  be  caused  by  "accident"  in  the  sense  of  an  insurance  policy.18 

"Cass.  4  mai  1905,  Dall.  1906.  1.  173.  Cf.  Cass.  26  juill.  1905;  Dall. 
1907.  1.  295;  Marshall  v.  Wild  Rose  [1909]  2  K.  B.  46. 

"Clover,  Clayton  &  Co.  v.  Hughes  [1910]  A.  C.  242,  248,  per  Lord 
Macnaghten. 

"Official  Circular  of  the  Minister  of  Justice  of  June  10th,  1899. 

"1  Sachet  A.,  Traite  sur  les  Accidents  du  Travail  (5th  ed.)  n.  256. 

"Bordeaux,  23  avril  1907,  Sir.  1908.  2.  45;  1  Sachet  n.  266. 

"See  Ruegg,  Workmen's  Compensation  Act   (10th  ed.)  323. 

"Pugh  v.  London  etc.  Ry  Co.  [1806]  2  Q.  B.  248. 
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In  that  case  a  signalman  saw  that  a  collision  between  two  trains 
was  imminent  unless  he  could  stop  one  of  them.  He  succeeded  in 
doing  so  but  the  excitement  caused  a  shock  to  his  nervous  system 
which  incapacitated  him  for  his  employment.  This  case  is  cited 
with  approval  by  Lord  Macnaghten  in  what  is  now  the  leading 
decision.19  And  in  both  France  and  England  the  cases  are  to  the 
effect  that  injury  caused  by  an  effort  of  the  workman  in  the  course 
of  his  work  is  an  accident.20 

In  the  light  of  these  decisions  a  better  definition  of  accident 
than  those  given  above  would  be  that  suggested  by  M.  Loubat: 
"any  bodily  lesion  or  psychical  disturbance  resulting  from  the 
sudden  action  of  an  external  cause  or  from  a  violent  effort."21  But 
since  the  last  judgment  of  the  House  of  Lords  even  this  is  too 
narrow,  at  any  rate  in  England.  The  effort  does  not  need  to  be 
violent.  It  is  enough  that  it  caused  the  injury.22  Where  a  work- 
man employed  to  turn  the  wheel  of  a  machine  ruptured  himself 
by  an  act  of  overexertion,  the  Court  of  Appeal  held  that  this  was 
not  an  accident.  There  was  a  lack  of  the  fortuitious  element.  The 
man  was  doing  his  work  in  the  ordinary  way.  In  their  view  "acci- 
dent" implied  some  force  operating  from  outside  which  caused  the 
injury.  But  the  House  of  Lords  rejected  this  criterion.  Lord 
Robertson  said,  with  his  usual  point,  "No  one  out  of  a  Law  Court 
would  ever  hesitate  to  say  that  this  man  met  with  an  accident." 
The  fortuitous  element,  if  any  such  element  is  implied  in  the 
term  "accident,"  lay  in  the  miscalculation  of  the  resisting  forces 
of  the  wheel  and  the  man's  body.28 

The  latest,  and  what  is  now  the  leading  case  in  England,  carries 
the  principle  a  stage  further.  A  workman  suffering  from  serious 
aneurism  was  employed  in  tightening  a  nut  by  a  spanner  when  he 
suddenly  fell  dead.  The  county  court  judge  found  upon  conflict- 
ing evidence  that  death  was  caused  by  a  strain.  The  evidence  was 
that  the  disease  of  the  heart  was  so  advanced  that  the  workman 
might  have  died  at  any  time.  The  strain  in  tightening  the  nut 
was  very  slight.  The  House  of  Lords  held  by  a  bare  majority, 
affirming  the  judgment  of  the  Court  of  Appeal,  that  there  was 

"Clover,  Clayton  &  Co.  Ltd.  v.  Hughes  supra. 

"Lyon,  7  juin  1900,  Dall.  1901.  2.  12;  Reg.  17  fevr.  1908,  Dall.  1908.  1. 
244;  Cass.  27  mai  1908,  Dall.  1909.  5.  30;  Fenton  v.  Thorley  [1903]  A.  C. 
443- 

"Risque  Professionnel  n.  434. 

"Clover,  Clayton  &  Co.  Ltd.  v.  Hughes  supra. 

"Fenton  v.  Thorley  supra. 
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evidence  to  support  the  finding.24  The  case  went,  no  doubt,  partly 
on  the  technical  ground  that  the  finding  of  the  trial  judge  must  be 
treated  like  the  verdict  of  a  jury,  and  not  interfered  with  merely 
because  the  Court  of  Appeal  might  have  come  to  a  different  con- 
clusion if  they  had  been  judges  of  the  facts.  Even  upon  this 
footing  the  decision  is  not  very  convincing.  One  cannot  help  feel- 
ing that  there  is  great  force  in  the  dissenting  opinions  which  pro- 
ceeded on  the  view  that  the  man  died  from  heart  disease  and  not 
from  "accident." 

Even  a  disease  may  be  an  accident  if  due  to  a  sudden  infection 
which  can  be  assigned  to  some  determinate  fact  connected  with  the 
employment,  as  if  a  workman  contracts  anthrax  in  handling  wool. 
There  is  here  the  sudden  and  unexpected  element.  It  is  an  acci- 
dent that  the  bacillus  is  present  and  it  is  an  accident  that  it  strikes 
the  workman  at  a  spot  where  there  is  some  abrasion  of  the  skin 
which  permits  its  entrance  into  the  system.  The  French  and  Eng- 
lish decisions  agree  upon  this  point  also.28 

An  accident  due  to  the  forces  of  nature,  such  as  a  sunstroke, 
is  not  one  for  which  compensation  will  be  payable,  unless  the 
nature  of  the  occupation  especially  exposed  the  workman  to  such 
a  risk.  But  when  a  mason  had  to  work  in  extremely  hot  weather 
against  a  wall,  which  reflected  the  sun's  rays,  and  met  with  a  sun- 
stroke, it  was  held  in  France  that  this  was  an  industrial  accident.2" 
And  in  an  English  case,  on  similar  grounds,  where  a  coal-trimmer 
working  in  the  stoke-hole  of  a  steamship  and  exposed  to  great 
heat,  died  from  a  heat  stroke,  this  was  held  to  be  an  "accident."27 
It  was  the  employment  which  created  a  peculiar  risk.  The  liability 
to  an  accident  may  vary  according  to  the  state  of  health  or  the 
idiopathic  condition  of  the  workman.  An  old  man  is  more  liable 
to  meet  with  an  accident  than  a  young  one,  a  short-sighted  man 
than  a  man  with  normal  vision,  and  so  on.  But  every  man  brings 
some  disability  with  him,  and  the  law  looks  only  at  the  proximate 
cause  of  the  injury,  and  does  not  go  back  along  the  train  of  cir- 
cumstances and  trace  the  accident  to  some  remote  source.28 

Moreover  in  estimating  the  compensation  to  which  the  victim 

"Clover,  Clayton  &  Co.  Ltd.  v.  Hughes  supra. 

"Brimtons  v.  Turvey  [1905]  A.  C.  230;  Toulouse,  5  mai  1909,  Sir.  1909. 
2.  254. 

Trib.  civ.  de  Lyon,  26  dec.  1907,  Dall.  1909.  2.  133. 

"Ismay,  Imrie  &  Co.  v.  Williamson  [1908]   A.  C.  437. 

"Cass.  24  Oct.  1904,  Sir.  1907.  1.  356;  Cass.  18  juill.  1905,  Dall.  1908. 
1.  241. 
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of  an  accident  is  entitled,  it  appears  that  the  sole  element  for  con- 
sideration is  the  reduction  of  his  earning  power  by  the  accident, 
and  that  no  account  is  to  be  paid  to  his  previous  state  of  health 
or  bodily  condition.  So  if  a  one-eyed  man  loses  the  sight  of  his 
one  eye  by  an  accident,  he  is  as  much  entitled  to  claim  compensa- 
tion for  absolute  and  permanent  incapacity,  if  this  is  the  effect  of 
his  total  blindness,  as  if  he  had  been  deprived  by  the  same  blow  of 
the  sight  of  both  eyes.2*  It  makes  no  difference  that  the  previous 
infirmity  was  one  for  which  his  present  employer  was  in  no  way 
responsible.  It  may  have  been  congenital,  or  it  may  have  been  due 
to  an  accident  suffered  in  another  employment.  With  such  con- 
siderations the  court  will  have  no  concern ;  the  only  question  is 
by  how  much  has  the  earning  power  of  the  workman  been  reduced 
in  consequence  of  the  accident. 

The  practical  consequences  which  result  from  this  solution 
were  probably  not  contemplated  by  the  legislature.  Experience 
in  both  France  and  England  goes  to  show  that  the  Workmen's 
Compensation  Acts  greatly  prejudice  the  chances  of  employment 
of  workmen  whose  health  is  unsound  or  who  are  subject  to  any 
partial  incapacity.  A  man  who  has  lost  the  use  of  one  eye  or  one 
ear  finds  it  more  difficult  to  find  work  than  formerly,  because  the 
employer  knows  that  in  his  case  he  runs  a  risk  of  having  to  pay 
larger  compensation  if  the  workman  should  lose  the  use  of  his 
single  good  eye  or  good  ear.  Similar  considerations  apply  to  old 
men  or  those  who  have  a  tendency  to  disease.  The  employer  has 
every  inducement  to  employ  as  far  as  possible  only  young  and 
robust  workmen.  The  Poor  Law  Report  of  1909  in  England  lays 
considerable  weight  on  this  as  one  of  the  causes  of  pauperism. 
Unless  the  labor  unions  allow  elderly  men,  or  men  suffering  from 
some  infirmity  or  tendency  to  disease,  to  be  employed  at  less  than 
the  fixed  minimum  rate  of  wages,  there  is  ground  to  fear  lest  the 
Workmen's  Compensation  Acts,  intended  to  be  remedial,  should 
be  seriously  prejudicial  to  the  interests  of  such  workmen.  This 
is  a  matter  to  a  great  extent  within  the  power  of  the  labor  unions 
to  regulate  and  their  manner  of  dealing  with  it  will  be  anxiously 
scrutinized. 

The  question  whether  an  accident  was  in  the  course  of  the  em- 
ployment is  one  of  fact  and  in  some  cases  depends  upon  delicate 
considerations  of  the  particular  circumstances.    The  risks  covered 

"Cass.   11  nov.   1903,.  Dall.   1904.   1.  73;  Loubat  n.  581.  Cf.  Wicks  v. 
Dowell  &  Co.  [1905]  2KB.  225. 
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by  the  acts  are  those  to  which  the  injured  person  are  exposed  by 
reason  of  the  industry,  and  not  such  as  happen  to  him  merely  as 
a  man  and  not  as  a  workman.  The  fact  that  the  accident  hap- 
pend  during  the  time  of  work,  though  very  material,  is  not  in 
itself  conclusive.  For  example,  in  a  recent  English  case  a  lady's 
maid  was  sewing  in  a  lighted  room  at  night  when  a  cockchafer 
flew  in  at  the  window.  In  trying  to  keep  it  from  her  face  the 
maid  raised  her  hand  suddenly  and  struck  her  eye,  thereby  causing 
severe  injury.  It  was  held  by  the  Court  of  Appeal  that  the  Act 
did  not  apply.  The  accident  did  not  arise  from  a  risk  incidental 
to  the  employment.80 

When  an  accident  is  caused  by  any  defect  in  the  machinery  or 
equipment  there  is  no  doubt  that  compensation  is  payable,  and  the 
same  is  true  in  general  in  accidents  caused  by  the  negligence  of  a 
fellow  workman  of  the  victim,  although  this  fellow  workman  may 
not  have  been  at  the  time  engaged  in  the  course  of  his  work.  This 
at  any  rate  is  the  accepted  view  in  France,  and  two  very  equitable 
reasons  are  given  for  such  a  construction.  In  the  first  place,  the 
enforced  contact  with  a  number  of  fellow  employees,  some  of  whom 
are  sure  to  be  careless,  makes  industrial  employment  especially 
dangerous ;  and  in  the  second  place,  a  workman  whose  attention  is 
occupied  by  his  work,  cannot  at  the  same  time  keep  a  watch  on 
things  going  on  around  him.  So  in  a  number  of  French  cases 
where  a  workman  has  been  shot,  owing  to  the  imprudence  of  a 
fellow  workman  in  handling  firearms,  it  has  been  held  that  the 
Act  applied.81 

As  a  general  rule  an  accident  which  happens  to  the  workman 
when  he  is  not  upon  the  premises  of  the  employer,  is  not  one  for 
which  he  is  entitled  to  compensation,  unless  he  has  been  sent  out- 
side the  premises  on  his  master's  business.  While  he  is  within  the 
premises  he  is  covered  by  the  Act,  as  well  when  he  is  going  to  his 
work  or  returning  from  it,  as  when  he  is  actually  engaged  at  work. 
So  if  a  workman  has  to  make  his  way  through  a  wood-yard 
strewn  with  obstacles,  amidst  building  materials  placed  in  un- 
stable positions,  and  is  injured  by  the  fall  of  some  planks,  this  is 
an  industrial  accident.82  But  a  workman  is  not  protected  if  in 
going  to  or  from  his  work  on  the  premises  he  is  taking  a  route 
which  is  not  usual  or  permitted.    In  one  case  a  workman  was  em- 

MCraske  v.  Wigan  [1909]  2  K.  B.  635. 
81Nancy,  9  mai  1900,  Dall.  1901.  2.  85. 
"Besangon,  24  oct.  1900,  Dall.  1901.  2.  276. 
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ployed  in  decorating  a  church.  One  morning  being  unable  to  open 
the  door  of  the  building,  he  climbed  over  a  spiked  railing  and  got 
in  by  a  window.  In  climbing  the  railing  he  spiked  his  foot  and 
sustained  an  injury  which  caused  his  death.  It  was  held  in  a 
Scotch  case  that  this  accident  did  not  arise  out  of  his  employ- 
ment.38 During  interruptions  of  work  when  the  man  is  upon  the 
premises  he  will  generally  be  protected  unless  he  has  gone  to  a 
part  of  the  works  where  he  has  no  business.  Where  a  carter  who 
was  taking  his  lunch  in  the  stable  was  bitten  by  the  stable  cat, 
this  was  held  to  be  an  industrial  accident.84  The  workman  on  his 
way  to  his  work,  and  before  he  enters  the  premises  is  a  man  and 
not  a  "workman,"  and  travels  at  his  own  risk.  But  this  will  not 
be  so  when  it  is  part  of  the  contract  that  the  employer  shall  carry 
him  to  and  from  his  work. 

The  French  law  is  more  liberal  than  the  English  in  allowing 
compensation  when  the  accident  is  caused  by  horse-play  or  "lark- 
ing" of  fellow  workmen  in  which  the  victim  did  not  voluntarily 
participate.  In  England  this  is  not  considered  to  be  an  industrial 
accident,  and  when  some  workmen,  by  way  of  a  joke,  attached  the 
hook  of  a  hoist  to  the  collar  of  a  fellow  workman  by  which  he 
was  lifted  from  the  ground  and  injured,  it  was  held  that  he  was 
not  entitled  to  compensation  from  the  employer.86  In  France  a 
different  view  is  taken.  In  one  case  a  workman  was  at  his  work 
when  a  fellow  workman  passing  by  snatched  off  his  cap  and  ran 
away  with  it.  In  running  to  recover  it  the  workman  fell  and  sus- 
tained a  fatal  injury,  and  it  was  held  that  his  relations  were  en- 
titled to  the  statutory  compensation.36  This  difference  of  result 
is  perhaps  to  be  explained  by  a  difference  in  the  language  of  the 
two  Acts.  By  the  English  Act  the  accident  must  be  one  "arising 
out  of,  and  in  the  course  of  the  employment."  Under  the  French 
Act  it  is  a  "happening  by  the  fact  of  the  work,  or  on  the  occasion 
of  the  work."  Such  an  accident  as  that  mentioned  does  not  sat- 
isfy the  double  requirement  of  the  English  law,  "it  is  in  the  course 
of  the  employment,"  but  it  does  not  "arise  out  of"  the  employment. 

An  attack  made  by  a  fellow  workman  is  not  an  industrial  acci- 
dent if  it  has  no  relation  to  the  work  and  does  not  arise  out  of  any 
dispute  connected  therewith.    But  the  result  would  be  different  if 

"Gibson  v.  Wilson  (Scotland  1901)  3  F.  661. 
"Rowland  v.  Wright  [1909]  1  K.  B.  963. 
"Fitzgerald  v.  Clarke  &  Son.   [1908]  2  K.  B.  796. 
"Cass.  8  juill.  1903,  Dall.  1903.  1.  510. 
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the  attack  arose  out  of  the  employment,  as,  for  example,  if  a  watch- 
man were  killed  at  his  post  by  a  fellow  workman  who  wanted  to 
commit  a  theft,  or  if  a  workman  assaulted  a  cashier  in  a  dispute 
between  them  with  regard  to  the  amount  of  wages  due  to  the 
workman.87 

As  a  general  rule  an  injury  caused  to  a  workman,  during  his 
employment,  by  the  tort  of  a  stranger  unconnected  with  the  em- 
ployment is  not  covered.  But  in  certain  employments  there  may 
be  special  risks  of  suffering  from  certain  tortious  acts.  So  where 
is  was  proved  that  boys  were  in  the  habit  of  dropping  stones  from 
a  bridge  upon  trains  which  passed  beneath,  and  an  engine  driver 
was  injured  by  a  stone  which  was  dropped  in  this  way,  this  was 
held  to  be  a  risk  incidental  to  the  employment.88 

In  France  it  is  held  that  compensation  is  not  payable  in  respect 
of  an  accident  to  a  workman  who  is  doing  something  outside  the 
scope  of  his  ordinary  duties,  and  is  away  from  the  ordinary  place 
of  his  employment,  though  he  is  acting  for  the  employer  as  an  in- 
dividual. For  example,  if  an  employer  asks  one  of  his  workmen 
to  take  the  employer's  family  in  a  boat  and  in  so  doing  the  work- 
man is  drowned,  this  is  a  personal  and  not  an  industrial  accident. 
There  have  been  a  good  many  cases  of  this  kind,  and  the  German 
law  has  now  been  amended  to  meet  them,  and  contains  a  provision, 
that  the  insurance  shall  extend  to  domestic  or  other  services  which 
the  persons  insured  have  been  incidentally  called  upon  by  the  em- 
ployer to  perform. 

Both  the  English  and  the  French  Acts  classify  the  cases  in 
which  compensation  is  payable  under  the  heads  of  death,  total 
incapacity  for  work,  and  partial  incapacity.  In  the  case  of  absolute 
and  permanent  incapacity  the  French  law  allows  the  workman  an 
annuity  equal  to  two-thirds  of  his  annual  wages.  In  England  and 
in  the  Province  of  Quebec  he  is  only  entitled  to  fifty  per  cent,  of 
his  previous  earnings.  Where  the  incapacity  is  permanent  and 
partial  the  workman  is  by  the  French  law  entitled  to  an  annuity 
equal  to  half  the  sum  by  which  his  wages  have  been  reduced 
in  consequence  of  the  accident,  and  this  scale  has  been  followed  in 
Quebec.  Under  the  English  Act  there  is  more  discretion  allowed 
to  the  court;  but  it  is  provided  that  the  weekly  payment  shall  in 
no  case  exceed  the  difference  between  the  amount  of  the  average 
weekly  earnings  of  the   workman  before  the   accident   and   the 

"Dijon,  30  mars  1903,  Dall.  1904.  2.  166. 

"Challis  v.  L.  &  S.  W.  Ry.  Co.  [1905]  2  K.  B.  154. 
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average  weekly  amount  which  he  is  earning  or  is  able  to  earn  in 
some  suitable  employment  or  business  after  the  accident,  but  shall 
bear  such  relation  to  the  amount  of  that  difference  as  under  the 
circumstances  of  the  case  may  appear  proper.  For  temporary 
incapacity  both  in  England  and  France  the  compensation  is  equal 
to  one-half  the  daily  wages.  In  regard  to  compensation  for  death 
there  is  an  important  difference  between  the  two  laws.  By  the 
English  Act  the  workman's  dependents,  if  wholly  dependent  upon 
his  earnings,  are  entitled  to  a  lump  sum  equal  to  three  years' 
earnings,  but  not  exceeding  in  any  case  £300  ($1459-95).  De- 
pendents only  in  part  dependent  upon  the  workman's  earnings  are 
entitled  to  such  an  amount  as  may  be  agreed  upon  or  determined 
by  arbitration  under  the  Act.  Under  the  French  law  when  a 
workman  has  been  killed  his  widow  and  children  under  sixteen 
years  of  age,  and,  if  he  leaves  no  widow  nor  children,  his  ascend- 
ants or  descendants  who  were  supported  by  him  are  entitled  to 
annuities.  But  the  total  of  all  these  annuities  is  not  to  exceed 
thirty  per  cent,  of  the  deceased  workman's  wages.  There  was  a 
good  deal  of  discussion  in  Quebec  as  to  whether  the  English 
policy  of  awarding  a  lump  sum  as  compensation  in  the  case  of 
death,  or  the  French  plan  of  giving  annuities  to  the  relatives  was 
to  be  followed.  In  the  end  the  English  method  was  preferred, 
and  the  Act  provides  that  the  compensation  shall  consist  of  a  sum 
equal  to  four  times  the  average  yeafly  wages  of  the  deceased  and 
shall  in  no  case  be  less  than  $1,000  or  more  than  $2,000.  To  this 
limitation,  however,  there  is  one  exception,  viz.,  when  it  is  proved 
that  the  accident  was  caused  by  the  "inexcusable  fault"  of  the 
employer.  No  doubt  many  attempts  will  be  made  to  prove  inex- 
cusable fault,  and  the  successful  working  of  the  Act  will  depend 
to  a  considerable  degree  upon  the  view  taken  by  the  courts  as  to 
what  amounts  to  "inexcusable  fault."  This  term  has,  however, 
been  taken  from  the  French  Act  and  there  have  been  many  inter- 
pretations of  it  in  France.  It  is  pretty  well  settled  there  that  a 
fault  is  not  regarded  as  inexcusable  unless  there  is  in  it  the  ele- 
ment of  wilfulness.  There  must  be  a  gross  and  wilful  neglect  on 
the  part  of  the  employer  to  perform  his  duty  to  protect  the  safety 
of  his  workmen. 

Both  in  England  and  in  France  considerable  disappointment 
was  felt  at  the  large  number  of  cases  which  came  before  the 
courts  under  these  acts.  It  had  been  anticipated  that  the  result 
of  this  legislation  would  be  a  great  diminution  in  the  volume  of 
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litigation.  This  hope  did  not  seem  by  any  means  to  be  realized. 
It  must,  however,  be  borne  in  mind  that  these  Acts  vitally  affect 
the  interests  of  millions  of  persons  and  that  the  total  number  of 
industrial  accidents  is  appallingly  great.  Moreover  these  acts 
raised  for  the  first  time  questions  which  had  to  be  decided,  such 
as  what  was  meant  by  the  term  "accident,"  when  an  accident  is 
in  the  "course  of  the  employment,"  and  many  others.  There  had 
to  be  a  determination  of  many  doubtful  matters  before  employers 
and  workmen  could  feel  safe  in  making  agreements  as  to  the  com- 
pensation to  be  paid,  or  before  insurance  companies  could  be  able 
to  calculate  their  risks.  Many  of  these  questions  have  now  been 
settled  in  both  countries,  and  it  is  to  be  anticipated  that  there  will 
be  a  proportionate  diminution  in  the  cases. 

It  is  too  early  to  speak  with  confidence  of  the  result  in  the 
Province  of  Quebec,  as  the  Act  there  has  only  been  in  operation  for 
six  months.  I  am  informed,  however,  that  many  of  the  largest 
corporations  are  settling  almost  all  the  claims  against  them,  and 
there  is  a  very  marked  falling  off  in  the  number  of  cases  coming 
before  the  courts. 

One  of  the  advantages  of  borrowing  the  language  of  the 
French  law  is  that  we  have  the  judgments  of  the  French  courts 
for  the  last  ten  years  to  serve  as  a  guide  for  our  judges.  Many 
points  have  been  discussed  so  often  in  the  French  courts  that  the 
law  upon  them  has  been  placed  on  a  settled  basis. 

Other  men  labored,  and  we  are  entered  into  their  labors. 

F.  P.  Walton. 
Montreal,  Can. 


NATURE  AND  SCOPE  OF  THE  POWER  OF 
CONGRESS  TO  REGULATE  COMMERCE. 

The  Commerce  Clause  of  the  Federal  Constitution  confers  upon 
Congress  the  power  "to  regulate  commerce  with  foreign  nations, 
and  among  the  several  States."1  The  decisions  of  the  Supreme 
Court  during  the  hundred  and  twenty  years  and  more  that  this 
provision  has  been  in  force,  seem  to  furnish  the  basis  for  a  tol- 
erably complete  conception  of  its  effect  upon  the  powers  reserved 
to  the  States  by  the  Tenth  Amendment.  On  the  other  hand,  until 
very  recently,  comparatively  little  progress  has  been  made  toward 
such  a  conception  of  what  is  the  precise  nature  and  scope  of  the 
power  conferred  upon  Congress  by  this  provision.  This  is  mainly 
because  until  recently  Congress  has  availed  itself  but  little  of  the 
authority  conferred  thereby. 

But  now  that  Congress  has  enacted  a  considerable  body  of 
legislation  referable  thereto,  there  have  sprung  up  numerous  ques- 
tions calling  for  a  speedy  determination  of  the  nature  and  scope 
of  this  power.  Perhaps  the  time  is  scarcely  ripe  for  an  adequate 
statement  thereof  even  in  outline.  Nevertheless,  even  the  attempt 
to  set  forth  what  has  thus  far  been  accomplished  in  this  respect 
may  tend  to  facilitate  the  solution  of  problems  hereafter  to  arise. 

It  would  seem  obvious,  at  the  outset,  that  a  clear  conception 
of  just  what  is  the  commerce  that  is  to  be  regulated  is  fundamen- 
tally important.  But  the  decisions  of  the  Supreme  Court  furnish 
comparatively  little  assistance  in  this  direction.  For  instance  it 
has  been  said: 

"Regulation  and  commerce  among  the  States  both  are  prac- 
tical rather  than  technical  conceptions,  and,  naturally,  their  limits 
must  be  fixed  by  practical  lines."2 

And  we  submit  that  the  court  has  thus  far  failed  to  produce  a 
satisfactory  definition  of  commerce.  Take  the  one  that  seems  to 
have  been  especially  sanctioned  by  it. 

"Commerce  with  foreign  countries  and  among  the  States, 
strictly  considered,  consists  in  intercourse  and  traffic,  including  in 
these  terms  navigation  and  the  transportation  and  transit  of  per- 

*The  power,  as  applied  to  commerce  "with  the  Indian  tribes"  is  not  con- 
sidered in  the  present  discussion. 

'Galveston,  Harrisburg  etc.  Ry.  Co.  v.  Texas  (1908)  210  U.  S.  217. 
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sons  and  property,  as  well  as  the  purchase,  sale  and  exchange  of 
commodities."8 

But  it  is  easily  demonstrable  that,  in  the  opinion  of  the  Su- 
preme Court  at  least,  commerce  but  partially  and  imperfectly  com- 
prehends intercourse.  It  suffices  to  refer  to  decisions  relating  to 
insurance  and  other  contracts.4  And  it  scarcely  seems  to  need 
pointing  out  that  it  does  not  comprehend  mere  traffic  as  such  at 
all,  or  "the  purchase,  sale  and  exchange  of  commodities,"  these 
being  of  themselves  merely  internal  transactions  to  which  the 
power  of  Congress  does  not  extend.5  All  then  that  really  remains 
of  the  definition  is  that  commerce  consists  in  "the  transportation 
of  persons  and  property"  (the  words  "and  transit"  being  omitted 
as  superfluous).  What  we  regard  as  the  correct  view  seems  to 
have  been  apprehended  by  the  court  in  at  least  one  instance,  it 
being  said  that  "transportation  is  commerce  itself."9 

.In  determining  the  nature  and  the  scope  of  the  power  of  Con- 
gress to  regulate  commerce,  or  what  we  may  now  call  transporta- 
tion, we  submit  that  it  is  of  vital  importance  to  distinguish  between 
what  we  venture  to  term  the  subject  of  transportation,  that  is,  what 
is  transported,  be  it  a  person  or  property,  and  what  we  term  the 
agency  of  transportation,  in  particular,  the  carrier,  usually  a 
common  carrier.  The  agency  of  transportation  may  be  regarded 
as  including,  not  merely  the  person  engaged  in  transportation,  but 
the  instrumentalities  employed  by  him ;  thus,  in  case  of  transporta- 
tion by  railroad, — cars,  engines,  track,  stations,  etc. 

As  this  distinction  seems  to  us  so  important,  we  shall  endeavor 
to  make  it  more  clear  by  illustration.  Suppose  the  entire  inter- 
state commerce  of  the  country  (excluding,  for  the  sake  of  con- 
venience, foreign  commerce)  to  consist  in  transportation  between 
Boston  and  Albany,  that  is,  of  clothing  from  Boston  to  Albany, 
and  food  from  Albany  to  Boston.  Now  it  is  obvious  at  the  outset, 
that  there  is  no  necessary  connection  whatever  between  mere  in- 
terstate transportation  of  clothing  or  of  food,  and  their  transpor- 

•County  of  Mobile  v.  Kimball  (1880)  102  U.  S.  691,  702.  This  was 
approvingly  quoted  in  McCall  v.  California  (1890)  136  U.  S.  104;  Williams 
v.  Fears  (1900)  179  U.  S.  270;  Champion  v.  Ames  (1903)  188  U.  S.  321, 
351.  See  also  statement  in  Adair  v.  U.  S.  (1908)  208  U.  S.  161,  176,  which 
seems  to  indicate  an  increasing  confusion  of  conception. 

*See  Paul  v.  Virginia  (1868)  8  Wall.  168;  Ware  v.  Mobile  County 
(1908)  209  U.  S.  405- 

•See  Employers'  Liability  Cases  (1908)  207  U.  S.  463.  493-  For  in- 
stance, in  N.  Y.  ex  rel.  Hatch  v.  Reardon  (1907)  204  U.  S.  152,  the  Com- 
merce Clause  was  held  not  to  apply  to  a  mere  sale  of  stock. 

•Railroad  Co.  v.  Husen  (1877)  95  U.  S.  465,  470. 
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tation  by  a  carrier,  that  is,  a  common  carrier.  The  manufacturer 
of  the  clothing,  or  the  manufacturer  or  producer  of  the  food 
might  conceivably  transport  it  from  Boston  to  Albany,  or  vice  versa, 
either  on  his  own  back,  or  the  backs  of  animals  owned  and  con- 
trolled by  him,  or  by  barrow  or  by  wagon.  Indeed,  such  conditions 
of  transportation  have  been,  and  in  certain  communities  continue 
to  be  widely  prevalent.  Even  among  us,  local  peddlers  furnish 
illustrations. 

The  absence  of  any  necessary  connection  between  mere  trans- 
portation and  transportation  by  a  carrier  may  perhaps  be  even 
more  clearly  understood,  when  it  is  realized  that  transportation,  at 
any  rate  change  of  location,  of  tangible  objects,  may  happen  with- 
out the  interposition  of  any  human  agency,  as  if  animals  ferae 
naturae  should  pass  from  State  to  State,  or  if  lumber  should  float 
>wn  a  navigable  stream  to  another  State. 

Now  regulation  by  Congress,  under  these  conditions,  of  trans- 
station,  that  is  to  say,  of  the  subject  of  transportation,  would 
*em  ordinarily,  if  not  necessarily,  to  take  the  form  of  prohibition, 
either  absolute  prohibition,  or  prohibition  save  under  prescribed 
mditions.     Thus  it  might  conceivably  be  absolute  prohibition  of 
ransportation  of  any  clothing  whatever,  or  of  any  food  whatever, 
from  State  to  State.     Or  it  might  be  merely  prohibition  of  trans- 
station  of  clothing  or  of  food  not  conforming  to  certain  require- 
lents,  as  if  cotton  clothing,  on  pork,  or  veal  should  be  excluded, 
id  woolen  clothing,  and  mutton,  or  poultry  admitted. 
This  raises  the  question  of  construction  whether  the  power  to 
regulate  includes  the  power  to  prohibit.     On  principle  we  submit 
lat  it  does  not,  but  we  forbear  to  discuss  so  purely  academic  a  ques- 
tion, for  it  seems  established,  as  a  matter  of  authority,  that  "in  some 
ircumstances  regulation  may  properly  take  the  form  and  have  the 
jffect  of  prohibition."7     It  remains  then  to  consider  what,  if  any. 
ire  the  limitations  upon  the  power  of  Congress  to  prohibit  trans- 
station  from  State  to  State.     It  seems  clear  enough  that  such 
>wer  is  not  an  absolute  one,  to  be  exercised  under  any  and  all 
mditions,  as  if  Congress  should  prohibit  the  transportation  of  any 
clothing,  or  of  any  food  whatever  from  State  to  State.     Assuming 
lat  the  language  of  the  Commerce  Clause,  considered  by  itself, 
fould  warrant  such  construction,  it  seems  reasonably  clear  that, 
it   least   as   to   transportation   between    States,8    restrictions    are 

TNorthern  Securities  Co.  v.  U.  S.  (1904)  193  U.  S.  197,  335. 
"Whether  it  is  otherwise  as  to  commerce  with  foreign  nations,  in  view 
)£  provisions  specially  applicable  thereto,  we  do  not  here  consider. 
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furnished  by  the  Fifth  Amendment.  It  is  not  likely  to  be  estab- 
lished that 

"Congress  may  arbitrarily  exclude  from  commerce  among  the 
States  any  article,  commodity  or  thing  of  whatever  kind  or  nature, 
or  however  useful  or  valuable,  which  it  may  choose,  no  matter  with 
what  motive,  to  declare  shall  not  be  carried  from  one  State  to 
another."9 

Even  apart  from  the  effect  of  the  Fifth  Amendment  such  right  of 
transportation  might  find  protection  against  the  action  of  Congress 
in  a  principle  that  antedates  by  centuries  the  Commerce  Clause, 
indeed,  the  existence  of  our  nation  and  its  Constitution. 

"The  right  to  engage  in  commerce  between  the  States  is  not  a  right 
created  by  or  under  the  Constitution  of  the  United  States.  It 
existed  long  before  that  Constitution  was  adopted.  It  was  ex- 
pressly guaranteed  to  the  free  inhabitants  of  each  State  by  the 
Articles  of  Confederation  (Art.  IV)  and  impliedly  guaranteed  by 
Art.  IV,  §  2,  of  the  Constitution  of  the  United  States  as  a  privilege 
inherent  in  American  citizenship."10 

We  submit  that  it  is  by  virtue  of  the  same  principle,  to  say 
nothing  of  the  Fourteenth  Amendment,  that  the  right  of  transporta- 
tion from  State  to  State  finds  protection  against  the  action  of  the 
States,  as  well  as  of  Congress.  Yet  nothing  is  better  established 
than  that  under  certain  conditions  the  powers  reserved  to  the  States 
by  the  Tenth  Amendment  include  the  power  to  prohibit  transporta- 
tion from  State  to  State.  Thus  their  power  to  prevent  the  sale  and 
transportation  of  diseased  cattle  includes  the  power  to  prohibit 
the  transportation  thereof  into  the  State  ;1X  and  so  as  to  quarantine 
regulations  preventing  the  transportation  of  persons.12  So  their 
power  to  prevent  fraud  or  deception  in  sales  includes  the  power 
to  prohibit,  at  any  rate  to  impose  restrictions  upon  transportation 
into  the  State.13  So  the  power  to  prohibit  the  sale  and  transporta- 
tion of  game,  a  subject  of  common  ownership,  includes  the  power 
to  prohibit  the  transportation  thereof  into  the  State.14     But  with 

'Champion  v.  Ames  supra,  362. 

"Baldwin,  C.  J.,  in  Hoxie  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.  (1009) 
Conn.  352,  364.  The  point  was  not  entirely  overlooked  in  Gibbons  v. 
Ogden  (1824)  9  Wheat.  1,  211,  though,  we  submit,  it  was  there  given  in- 
sufficient consideration,  and  has  been  strangely  ignored  in  later  decisions. 
It  was  referred  to,  though  in  dissenting  opinions,  in  Dooley  v.  U.  S.  (1001) 
183  U.  S.  151,  170,  and  Champion  v.  Ames  supra,  371. 

"See  Asbell  v.  Kansas  (1908)  209  U.  S.  251. 

"See  Compagnie  Francaise  de  Navigation  a  Vapeur  v.  Louisiana  Stat 
Board  of  Health  (1902)  186  U.  S.  380,  387. 

"See  Plumley  v.  Mass.  (1894)  155  U.  S.  461. 

"See  N.  Y.  ex  rel.  Silz  v.  Hesterberg  (1908)  211  U.  S.  31. 
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what  we  regard  as  flagrant  inconsistency  the  power  to  prohibit  the 
sale,  manufacture  and  transportation  of  intoxicating  liquors  is 
held  by  the  Supreme  Court  not  to  include  the  power  to  prohibit 
their  transportation  into  the  State.16 

Now  it  seems  established  that  Congress  has  what  is,  to  a  large 
extent  at  least,  concurrent  power  with  the  States  in  this  respect, 
this  being  a  concession  to  Congress,  we  submit,  of  a  clumsy  usurpa- 
tion of  powers  reserved  to  the  States  by  the  Tenth  Amendment. 
This  usurpation  was  first  conspicuously  sanctioned  in  sustaining 
Congressional  legislation  prohibiting  the  transportation  of  lottery 
tickets  from  State  to  State.10  But,  without  discussing  other 
instances,  we  now  confine  our  attention  in  this  respect  to  legisla- 
tion against  what  are  commonly  known  as  "monopolies"  or  "trusts." 

It  is  settled  that  the  powers  reserved  to  the  States  include  the 
power  to  enact  anti-trust  laws.17  That  is  to  say,  the  States  may 
prohibit  the  manufacture,  sale  or  transportation  within  their  limits 
of  any  article,  if  involving  such  restriction  upon  competition  as  to 
amount  to  a  "monopoly"  or  "trust."  Now  we  submit  that,  in 
accordance  with  the  analogy  furnished  by  the  cases  of  prohibition 
already  considered,  the  power  of  a  State  to  enact  anti-trust  laws 
includes  the  power  to  prohibit  or  otherwise  regulate  the  transporta- 
tion of  a  monopolized  article  into  the  State.  Nor  does  there 
appear  to  be  anything  in  the  decisions  of  the  Supreme  Court  that 
directly  contradicts  this  view.18 

Nevertheless  it  is  well  established,  as  a  matter  of  authority, 
that  under  the  power  to  regulate  commerce,  Congress  has  the 
power  to  prohibit  or  otherwise  regulate  the  transportation  of  a 
monopolized  article  into  the  State.     Such  power  was  exercised  in 

18See  Bowman  v.  Chicago  etc.  Ry.  Co.  (1888)  125  U.  S.  465;  Leisy  v. 
Hardin  (1890)  135  U.  S.  100.  In  Schollenberger  v.  Pa.  (1898)  171  U.  S. 
1,  a  like  result  was  reached  as  to  oleomargarine. 

"Champion  v.  Ames  supra. 

"Such  legislation  was  sustained  in  Smiley  v.  Kansas  (1905)  196  U.  S. 
447;  National  Cotton  Oil  Co.  v.  Texas  (1905)  197  U.  S.  115;  Carroll  v. 
Greenwich  Ins.  Co.  (1905)  199  U.  S.  401;  Waters-Pierce  Oil  Co.  v.  Texas 
(1909)   212  U.   S.  86. 

"This  act  may  find  support  in  Louisville  &  Nashville  R.  R  Co.  v. 
Ky.  (1896)  161  U.  S.  677,  701,  where  was  sustained  as  applicable  to  a 
corporation  engaged  in  interstate  transportation,  a  prohibition  against  the 
consolidation  of  parallel  or  competing  lines.  It  will  of  course  be  borne  in 
mind  that  we  are  here  considering  the  situation  as  existing  in  the  absence 
of  exercise  of  the  power  of  Congress  (as  in  the  enactment  of  the  Federal 
Anti-Trust  Act)  excluding  the  exercise  of  any  conflicting  power  under  the 
authority  of  a  State. 
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the  enactment  of  the  Anti-Trust  Act,19  which,  to  repeat,  we  regard 
as  but  a  clumsy  usurpation  of  powers  reserved  to  the  States.  We 
are  not  here  especially  concerned  to  discuss  from  the  standpoint 
of  practical  efficiency  the  respective  merits  of  state  and  Federal 
regulation  of  interstate  transportation  of  monopolized  articles, 
though,  in  passing  we  submit  that  it  better  accords  with  the  scheme 
of  our  system  of  government  to  refer  such  regulation  to  local 
authority. 

There  seems,  however,  to  be  at  least  one  class  of  cases  in 
which  the  power  of  Congress  to  regulate  commerce  may  properly 
take  the  form  of  prohibition.  But  this  also  seems  to  be  an  excep- 
tion more  apparent  than  real,  and  rather  to  be  referred  to  regula- 
tion of  the  agency  as  distinguished  from  the  subject  of  transporta- 
tion. Perhaps  an  illustration  may  serve  to  make  the  point  clear. 
The  prohibition  of  the  transportation  of  lottery  tickets,  for  in- 
stance, seems  clearly  for  the  benefit  of  the  community  into  which 
it  is  sought  to  be  transported.  Such  transportation  does  not  tend 
to  contaminate  or  otherwise  injure  other  articles  that  are  trans- 
ported by  the  same  carrier,  or  in  the  same  conveyance.  But  pro- 
hibition of  the  transportation,  say  of  dynamite  or  gunpowder,  seems 
to  rest  on  an  essentially  different  ground,  as  removing  a  source  of 
danger  to  other  articles  or  to  persons  that  are  transported  by  the 
same  carrier  or  in  the  same  conveyance.  Now  prohibition  or 
other  regulation  of  the  transportation  of  such  dangerous  articles 
seems  rather  to  be  classed  as  regulative  of  the  agency  of  transpor- 
tation, for  the  protection  of  travelers  and  shippers,  as  much  so  as 
requirements  looking  to  the  equipment  of  locomotives  and  cars, 
or  to  the  condition  of  a  roadbed.  Quarantine  regulations,  in  so  far 
as  they  are  for  the  benefit  of  travelers  and  shippers,  seem  referable 
to  the  same  class ;  otherwise,  if  regarded  as  for  the  benefit  of  the 
community  into  which  the  objectionable  articles  or  persons  are 
sought  to  be  transported.  Hence  we  may  concede  to  Congress  the 
power  to  prohibit  or  otherwise  regulate  the  transportation  of  such 
dangerous  articles,  consistently  with  the  general  doctrine  that  the 
exercise  by  Congress  of  the  power  to  prohibit  interstate  transporta- 
tion, as  in  case  of  anti-trust  legislation,  is  a  usurpation  of  powers 
reserved  to  the  States. 

But  we  turn  now  to  the  other  class  of  cases,  involving  the  power 
of  Congress  to  regulate  the  agency  of  transportation.    To  revert 

"This  view  was  sustained  as  authorized  by  the  Commerce  Clause,  in 
Northern  Securities  Co.  v.  U.  S.  supra,  335. 
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to  our  illustration,  we  have,  for  the  sake  of  simplicity,  supposed  the 
manufacturer  of  the  clothing  and  the  manufacturer  or  producer  of 
the  food  to  transport  their  products  themselves,  without  the  inter- 
vention of  a  carrier.  But  now  suppose  the  entire  interstate  com- 
merce or  transportation  of  the  country  to  consist  in  transportation 
of  such  clothing  and  food,  between  the  points  mentioned,  by  means 
of  trains  of  freight  cars.  This  involves  the  intervention  of  a 
carrier,  in  practice  always  what  is  known  as  a  common  carrier. 
We  now  suppose  action  by  Congress  that  no  longer  has  any  neces- 
sary reference  to  the  subject  of  transportation,  that  is,  does  not 
operate  by  way  of  interference  with  interstate  transportation  of  any 
particular  article.  Such  action  has  particular  reference  to  the 
agency  of  transportation,  and  has  a  wide  range.  It  may,  for 
instance,  be  a  requirement  that  the  freight  cars  be  of  a  certain  size 
and  weight,  that  those  in  management  of  the  train  have  certain 
qualifications,  that  the  train  be  equipped  with  certain  appliances,  the 
rails  be  of  certain  weight,  the  track  of  a  certain  width,  and  so  on. 
Although  carriage  for  another  is  not  necessarily  by  a  common 
carrier,  we  may,  for  present  purposes,  ignore  the  negligible  class  of 
cases  in  which  it  is  not,  and  proceed  on  the  assumption  that  inter- 
state and  foreign  transportation  is  conducted  solely  by  common 
carriers,  notably  by  railroad  and  vessel. 

Broadly  stated,  then,  the  question  is  as  to  the  power  of  Con- 
gress to  regulate  the  conduct  and  liability  of  common  carriers. 
That  such  power  of  regulation  resides  in  some  governmental  au- 
thority is  settled  beyond  doubt,  in  the  Supreme  Court  at  any  rate, 
since  the  decision  in  Munn  v.  Illinois,20  where  it  was  declared  that 
''when  private  property  is  devoted  to  a  public  use,  it  is  subject  to 
public  regulation."     More  recently  it  has  been  stated  as  an 

"elementary  proposition  that  railroads  from  the  public  nature  of  the 
business  by  them  carried  on  and  the  interest  which  the  public  have 
in  their  operation  are  subject,  as  to  their  state  business,  to  state 
regulation."21 

In  determining  the  power  of  Congress  in  this  regard,  we  submit 
that  it  is  of  prime  importance  to  consider  for  the  benefit  of  what 
persons  the  power  of  regulation  is  to  be  exercised.  There  seem  to 
be  three,  and  only  three  such  classes ;  that  is  to  say,  the  classification 
is  exhaustive. 

"(1876)  94  U.  S.  113,  130. 

"Atlantic  Coast  Line  R.  R.  Co.  v.  N.  C.  Corp.  Comm.  (1907)  206  U.  S. 
I,  19. 
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First,  there  is  the  distinction  between  those  enjoying  the  benefit 
of  transportation,  that  is,  travelers  or  shippers,  and  those  that  are, 
for  the  time  being,  not  such.  We  express  this  distinction  as 
between  "the  public,"  which  for  present  purposes  may  be  regarded 
as  those  residing  or  sojourning  within  the  territory  affected, — and 
those  enjoying  the  benefit  of  transportation. 

Now  it  has  never  been  seriously  questioned  that  it  is  within 
the  powers  reserved  to  the  States  to  regulate  the  conduct  and 
liability  of  a  carrier  for  the  benefit  of  what  we  have  called  "the 
public,"  particularly  as  to  matters  involving  health  and  safety.  In 
every  State  there  is  a  considerable  mass  of  legislation  of  this 
character  of  unquestionable  validity.  Good  illustrations  are  re- 
quirements as  to  checking  the  speed  of  trains,22  and  that  a  whistle 
be  blown  before  reaching  a  crossing.  The  list  might  be  indefinitely 
extended.  It  may  be  regarded  as  settled  law  that  the  Commerce 
Clause  furnishes  no  objection  to  such  legislation.  The  State  is 
not  here  regulating  commerce,  and  thus  encroaching  upon  the  ex- 
clusive province  of  Congress,  but  exercising  a  clearly  reserved 
power,  the  influence  upon  commerce  being  merely  incidental  or 
indirect. 

As  such  regulation  is  within  the  powers  reserved  to  the  States, 
so  we  submit  that  it  is  beyond  the  power  of  Congress.  To  revert 
to  our  illustration,  we  submit  that  it  is  beyond  the  power  of  Con- 
gress to  make  requirements  as  to  checking  the  speed  of  even  an 
interstate  train,  or  that  a  whistle  be  blown  before  reaching  a  cross- 
ing. 

Turning  now,  however,  to  those  enjoying  the  benefit  of  trans- 
portation, that  is,  travelers  and  shippers  generally,  we  distinguish 
between  those  enjoying  the  benefit  of  transportation  wholly  within 
the  State,  and  those  enjoying  the  benefit  of  transportation  within 
the  scope  of  the  Commerce  Clause,  a  distinction  that  will,  of  course, 
be  readily  apprehended,  being  illustrated  by  one  person  traveling 
or  shipping  between  Albany  and  Buffalo,  and  another  traveling  or 
shipping  between  Albanv  and  Boston. 

As  with  regulation  for  the  benefit  of  the  public,  so  it  seems 
beyond  question  that  it  is  within  the  power  of  a  State  to  regulate 
the  conduct  and  liability  of  a  carrier  for  the  benefit  of  interstate 
travelers  and  shippers,  a  good  illustration  being  the  power  to  regu- 
late rates  for  transportation.     And,  as  in  case  of  regulation  for  the 

"See  for  instance  Erb  v.  Morasch  (1900)   177  U.  S.  584;  Southern  Ry. 
Co.  v.  King  (1910)  217  U.  S.  524. 
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benefit  of  the  public,  so  we  submit  that  regulation  for  the  benefit  of 
interstate  travelers  or  shippers  merely,  being  within  the  power 
reserved  to  the  States,  is  beyond  the  power  of  Congress.  This 
conclusion  seems  to  accord  with  the  doctrine  stated  in  Gibbons  v. 
Ogden2*  and  applied  in  Employers'  Liability  Cases*4  that  the 
power  of  Congress  does  not  extend  to 

"'that  commerce,  which  is  completely  internal,  which  is  carried 
on  between  man  and  man  in  a  State,  or  between  different  parts  of 
the  same  State,  and  which  does  not  extend  to  or  affect  other 
States." 

This  branch  of  the  subject,  however,  is  much  complicated  in  prac- 
tice, by  reason  of  the  same  agencies  being  so  commonly  employed 
in  both  interstate  and  intrastate  transportation. 

It  remains  to  consider  regulation  for  the  benefit  of  interstate 
travelers  and  shippers.  Here,  it  may  be  admitted,  is  proper  scope, 
if  anywhere,  for  the  exercise  of  the  power  of  Congress;  at  any 
rate,  this  is  clearly  established  as  a  matter  of  authority.  To  this 
head  are  to  be  referred  the  Interstate  Commerce  Act,28  from 
the  provisions  of  which  transportation  "wholly  within  one  State" 
is  by  its  terms  expressly  excluded,  and  the  Safety  Appliance  Act,2* 
the  validity  of  which  was  said  in  Adair  v.  United  States27  to  have 
been  sustained  on  the  ground  that 

"it  manifestly  had  reference  to  interstate  commerce  and  was  cal- 
culated to  subserve  the  interests  of  such  commerce  by  affording 
protection  to  employes  and  travelers." 

It  may  be  noted  in  passing  that,  notwithstanding  the  alleged 
doctrine  of  the  exclusiveness  of  the  power  of  Congress  to  regulate 
commerce,  the  States  seem,  generally  speaking,  to  have  concurrent 
power  in  this  respect,  that  is,  to  regulate  the  conduct  and  liability 
of  carriers.  Perhaps  the  most  conspicuous  instance  of  this  is  Lake 
Shore  &  Michigan  Southern  Ry.  Co.  v.  Ohio,29  which  sustained  a 
statute  requiring  trains  to  stop  at  certain  points,  as  applicable  to 
transportation  between  points  outside  the  State  (Chicago  and 
Buffalo),  this  being  clearly  regarded  as  a  provision  for  the  benefit 
)f  interstate  passengers.     To  like  effect  seem  Chicago,  Milwaukee 

"(1824)  9  Wheat  1,  194. 

"Supra. 

"24  U.  S.  Stat.  L.  379- 

"27  U.  S.  Stat.  L.  S3i- 

17  (1908)  208  U.  S.  161,  177- 

"(1899)  173  U.  S.  285. 


60  COLUMBIA   LAW  REVIEW. 

&  St.  Paul  Ry.  Co.  v.  Solan,29  sustaining  a  statute  relating  to  ex- 
emption from  liability;  Richmond  &  Alleghany  R.  R.  Co.  v.  R.  A. 
Patterson  Co;,30  sustaining  a  provision  as  to  the  obligation  assumed 
by  a  carrier  accepting  freight  for  transportation  beyond  its  own 
line;  Missouri,  Kansas  &  Texas  Ry.  Co.  v.  McCann31  sustaining 
the  imposition  of  liability  for  negligence  of  a  connecting  carrier. 
These  instances  are  merely  illustrative ;  others  might  be  cited. 

The  preceding  discussion  may  serve  to  make  clear  what  should 
be  taken  into  account  in  determining  the  validity  of  the  much  dis- 
cussed Employers'  Liability  Act.82  We  submit  that  the  preliminary 
question  is  whether  it  is  properly  to  be  regarded  as  for  the  benefit 
of  interstate  travelers  and  shippers,  or  of  the  public,  that  is  to  say, 
a  particular  portion  of  the  public, — employees  of  carriers.  This 
preliminary  question  may  be  essentially  one  of  fact.  In  Watson  v. 
St.  Louis,  I.  M.,  &  S.  Ry.  Co.,33  where  the  Act  was  sustained,  it 
was  said  that  the  enactment  thereof 

"not  only  results  in  protecting  the  employes  of  carriers  by  rail,  but 
at  the  same  time  guards  the  public  welfare  by  securing  the  safety 
of  travelers/* 

If  this  be  true,  as  a  matter  of  fact,  we  submit  that  the  Act  is,  like 
the  Safety  Appliance  Act,  within  the  power  of  Congress.  If,  on 
the  other  hand,  as  a  matter  of  fact,  the  Act  operates  merely  for 
the  benefit  of  the  employees  of  carriers,  we  submit  that  it  is  beyond 
the  power  of  Congress,  as  an  encroachment  upon  the  power  of  the 
States  to  regulate  the  conduct  and  liability  of  carriers  for  the 
benefit  of  the  public. 

This  seems  the  proper  connection  in  which  to  discuss  what 
seems  to  us  to  be  a  flagrant  abuse  of  the  power  of  Congress,  that 
is  to  say,  the  concession  to  it  by  the  Supreme  Court  of  power,  not 
merely  to  regulate  the  conduct  and  liability  of  those  engaged  in 
transportation,  but  even  to  itself  furnish  the  means  of  transporta- 
tion. Although  in  former  times  "many  of  our  statesmen  enter- 
tained doubts  as  to  the  existence  of  the  power  to  establish  way? 
of  communication  by  land,"  it  has  been  established,  as  a  matter 
of  authority,  that  "Congress  has  plenary  power  over  the  whole  sub- 
ject."34    Now,  so  far  at  least,  as  concerns  communication  by  land, 

"(1898)  169  U.  S.  133. 

-(1898)  169  U.  S.  3". 

"(1899)  i74  U.  S.  580. 

"That  is  the  act  of  April  22,  1908,  35  U.  S.  Stat.  L.  65. 

"(1909)   169  Fed.  942,  950- 

"California  v.  Central  Pac.  R.  R.  Co.  (1888)  127  U.  S.  1,  39. 
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this  seems  a  useless,  even  if  harmless  usurpation  of  power  con- 
cededly  in  the  States.  Congress  has  never,  as  a  rule,  attempted  to 
furnish  land  highways,  the  cases  of  the  Cumberland  Road  and 
the  Pacific  railroads  being  sporadic  and  exceptional.  For  this*  pur- 
pose the  powers  reserved  to  the  States  have  proved  ample,  as  wit- 
ness the  splendid  system  of  ordinary  highways,  including  the  state 
roads,  and  the  gigantic  interstate  railroad  systems  constructed 
under  state  authoritv.  And  we  submit  that  the  rule  should  not  be 
otherwise  as  to  transportation  by  water.  Congress  has  not,  indeed, 
attempted  to  furnish  vessels  to  engage  generally  in  the  business  of 
interstate  transportation.  But  it  continues,  by  virtue  of  the  power 
supposed  to  be  conferred  by  the  Commerce  Clause,  to  furnish  on 
a  large  scale  the  means  of  transportation  by  vessel,  as  witness  the 
prodigious  sums  appropriated  at  each  session  of  Congress  for  the 
improvement  of  waterways.  It  is  coming  by  degrees  to  be  clearly 
understood  that  the  scrambling  and  logrolling  among  members  of 
Congress  incident  to  such  legislation  is  one  of  the  most  fruitful 
sources  of  corruption  in  our  political  life.  It  seems  not  to  be  so 
well  understood  that  such  legislation  is,  as  we  submit,  beyond 
the  constitutional  power  of  Congress,  though  it  must  be  conceded 
that  the  contrary  view  seems  established  as  a  matter  of  authority. 
We  submit,  that,  save  perhaps  in  extreme  and  exceptional  cases, 
the  furnishing  of  means  of  transportation  by  water,  including  the 
improvement  of  waterways,  should  be  relegated  to  local  authority, 
as  in  case  of  furnishing  means  of  transportation  by  land.  Thus, 
to  a  large  extent  at  least,  would  be  avoided  the  present  practice 
of  lavish  and  irresponsible  expenditure  for  improvement  of  water- 
ways. Indeed,  not  a  little  of  such  improvement  has  already  been 
accomplished  under  local  authority  merely,85  to  say  nothing  of 

Je  extensive  canal  systems  constructed  thereunder. 
By  way  of  summary  and  conclusion,  the  results  of  the  pre- 
ding  discussion  may  be  stated  as  follows. 
Commerce,  power  to  regulate  which  is  conferred  upon  Con- 
gress, consists  in  transportation. 

A  distinction  is  to  be  taken  between  the  subject  of  transporta- 
tion, that  is,  what  is  transported,  and  the  agency  of  transportation, 
in  particular  the  carrier,  usually  a  common  carrier. 

Regulation  by  Congress  of  the  subject  of  transportation  ordi- 
narily, if  not  necessarily,  takes  the  form  of  prohibition.    But  such 

See   County   of   Mobile   v.   Kimball   supra;   Sands   v.    Manistee   River 
provement  Co.   (1887)   123  U.  S.  288. 
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power  of  prohibition  is  not  absolute,  being  subject  to  restrictions 
furnished  by  the  Fifth  Amendment. 

The  power  of  the  States  to  prohibit  such  transportation  is  like- 
wise not  absolute.  But  the  States  have  power  to  prohibit  it  under 
certain  conditions.  Congress  has  what  is,  to  a  large  extent  at 
least,  concurrent  power  with  the  States  in  this  respect,  this  being, 
however,  a  usurpation  of  powers  reserved  to  the  States,  as 
conspicuously  in  case  of  legislation  against  "monopolies"  or 
"trusts." 

Regulation  by  Congress  of  the  agency  of  transportation  ordi- 
narily takes  the  form  of  regulation  of  the  conduct  and  liability  of 
carriers. 

There  are  three  classes  of  persons  for  the  benefit  of  whom  such 
power  of  regulation  may  be  exercised:  (i)  the  public;  (2)  intra- 
state travelers  and  shippers;  (3)  interstate  travelers  and  shippers. 

Such  regulation  for  the  benefit  of  the  public  is  within  the  power 
reserved  to  the  States  and  beyond  the  power  of  Congress. 

Such  regulation  for  the  benefit  of  intrastate  travelers  and 
shippers  is  within  the  powers  reserved  to  the  States  and  beyond  the 
power  of  Congress. 

Such  regulation  for  the  benefit  of  interstate  travelers  and  ship- 
pers is  within  the  power  conferred  upon  Congress  by  the  Com- 
merce Clause,  conspicuous  instances  of  the  exercise  of  such  power 
being  the  Interstate  Commerce  Act  and  the  Safety  Appliance  Act. 
But  the  States  have,  generally  speaking,  concurrent  power  with 
Congress  in  this  respect. 

The  concession  to  Congress  of  the  power,  not  merely  to  regulate 
the  conduct  and  liability  of  those  engaged  in  transportation,  but 
to  itself  furnish  the  means  of  transportation,  thus  by  way  of  im- 
provement of  waterways,  is  an  abuse  of  the  power  conferred  by  the 
Commerce  Clause. 

Frederick  H.  Cooke. 
New  York. 
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NOTES. 

Extraterritorial  Recognition  of  Statutory  Preference. — Whatever 
the  conflict  of  theory  as  to  the  law  governing  the  various  legal  conse- 
quences attaching  to  personal  property,1  there  is  unanimity  that  with 
respect  to  the  control  over  assets  in  insolvency  proceedings,  the  juris- 
diction of  the  situs  is  supreme.2  This  is  perhaps  due  to  the  sovereign 
nature  of  the  authority  exercised  by  the  state  over  property  within 
its  borders,8  which,  in  proceedings  of  this  nature,  is  emphasized  by 
virtue  of  the  fact  that  the  assets  are  in  effect  severed  from  the  insol- 

lWharton,  Confl.  of  L.  (3rd  ed.)  §§  297,  305,  311;  Minor,  Confl.  of  L. 
§  14- 

*Wharton,  Confl.  of  L.  (3rd  ed.)  §  801;  Story,  Confl.  of  L.  (8th  ed.) 
§§  414,  423b;  Holshouser  v.  Copper  Co.  (1005)  138  N.  C.  248;  Crapo  v. 
Kellv  (1872)  16  Wall.  610;  Fletcher  v.  Harney  Peak  Tin-Min.  Co.  (1897) 
84  F'ed.  555- 

8Minor,  Confl.  of  L.  §  14;  Great  Western  etc.  Co.  v.  Harris  (1905) 
108  U.  S.  561. 
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vent  and  are  held  as  a  general  fund  for  the  satisfaction  of  claims.4 
Through  the  appointment  of  a  receiver,  the  courts  of  a  state  reserve 
to  themselves  and  exercise,  exclusive  jurisdiction  over  these  funds, 
whether  such  receivership  be  primary  or  ancillary.5  It  is  important, 
therefore,  to  determine  the  effect  of  proceedings  of  this  nature  upon 
interests  without  the  jurisdiction,  and  to  what  extent  and  in  what 
manner  they  may  be  asserted  with  respect  to  such  funds. 

These  interests  are  primarily  safeguarded  by  the  Federal  Consti- 
tution, Article  IV,  Sec.  2,  entitling  the  citizens  of  each  State  to  all 
privileges  and  immunities  of  citizens  in  the  several  States.  Under 
this  provision  a  foreign  creditor  may  assert  equally  with  local  creditors 
such  rights  as  are  provided  for  under  local  law,6  and  local  statutes 
cannot  constitutionally  discriminate  against  him.7  Furthermore,  where 
circumstances  warrant  the  overriding  application  of  the  Federal  Bank- 
ruptcy Act,  foreign  rights  are  of  course  removed  from  local  control.* 
But  a  more  difficult  problem  is  presented  when  the  rights  asserted  by 
the  foreign  creditor  are  created  under,  and  are  peculiar  to,  the  laws 
of  a  jurisdiction  other  than  that  of  the  forum.  Of  this  nature  is  a 
claim  founded  upon  the  statute  of  a  foreign  jurisdiction.  The  creation 
of  such  a  claim  and  its  attempted  satisfaction  is  in  manifest  deroga- 
tion of  the  control  of  the  courts  of  the  forum  over  funds  within  their 
jurisdiction,  and  having  no  inherent  extraterritorial  quality,  would 
not  be  entitled  to  enforcement  as  a  matter  of  right.9  Under  these 
circumstances,  the  satisfaction  of  foreign  claims  would  depend  upon 
comity,  the  discretionary  scope  of  action  under  which,  is  restricted 
by  considerations  of  local  policy.10  Thus  where  the  question  of  recog- 
nizing a  foreign  receiver  for  the  purposes  of  suit  has  arisen,  a  right 
similarly  created  by  authority  having  no  extraterritorial  force,11  a 
definite  local  policy  has  prevented  the  exercise  of  comity  where  preju- 
dice would  inure  to  the  interests  of  local  creditors.12  Although  the 
claim  under  consideration  is  essentially  similar  with  respect  to  the 
authority  creating  it,  and  its  recognition  would  prejudice  the  rights  of 
local  creditors  to  the  extent  of  diminishing  their  distributive  shares,  it 
is  submitted  that  so  stringent  a  policy  should  not  apply.  The  recogni- 
tion of  a  foreign  receiver  is,  in  the  administration  of  the  insolvent 
estate,18  a  matter  of  expediency  merely,  in  refusing  which,  the  de- 

*Minor,  Confl.  of  L.  §  14;  Taylor  v.  Columbian  Ins.  Co.  (Mass. 
1867)   14  Allen  353. 

"Reynolds  v.  Stockton  (1891)   140  U.  S.  254. 

•Belfast  Savings  Bank  v.  Stowe  (1899)  92  Fed.  100;  Blake  v.  McClung 
(1898)  172  U.  S.  239;  Hibernia  Nat.  Bank  v.  Lacombe  (1881)  84  N.  Y. 
367. 

Tilake  v.  McClung  supra. 

"New  Jersey  v.  Anderson   (1906)   203  U.  S.  483. 

"Holshouser  v.  Copper  Co.  supra;  Security  Trust  Co.  v.  Dodd,  Mead 
&  Co.  (1899)  173  U.  S.  624;  Paine  v.  Lester  (1876)  44  Conn.  196;  see 
Ballou  v.  Fiour  Milling  Co.  (1904)  67  N.  J  .Eq.  188. 

"Minor,  Confl.  of  L.  §§  6,  7;  Security  Trust  Co.  v.  Dodd,  Mead  &  Co. 
supra;  Paine  v.  Lester  supra. 

"Minor,  Confl.  of  L.  §§  117,  118;  6  Columbia  Law  Review  521. 

"Minor,  Confl.  of  L.  §§  117,  118;  6  Columbia  Law  Review  521. 

"Hurd  v.  City  of  Elizabeth  (1879)  41  N.  J.  L.  1. 
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struction  of  the  rights  of  foreign  claimants  is  avoided  by  the  possi- 
bility of  ancillary  receivership.1  *  Where,  therefore,  a  recovery  by  the 
receiver  might  have  the  effect  of  depriving  local  creditors  of  all  means 
of  satisfying  their  claims,  a  rigid  limitation  upon  the  exercise  of 
comity  is  eminently  proper.  Individual  claims,  however,  arising  under 
the  circumstances  adverted  to,  have  no  other  means  of  satisfaction 
than  those  accorded  by  comity,  and  so  rigid  a  definition  of  local  policy 
would  involve  the  annihilation  of  just  claims.  Without  sanctioning 
the  creation  of  claims  having  extraterritorial  effect  proprio  vigore,  it 
would  therefore  seem  proper  that  they  should  be  capable  of  recognition 
upon  equitable  considerations  even  where  diminishing  the  funds  sub- 
ject to  the  demands  of  local  creditors.  In  a  recent  case,  Franklin 
Trust  Co.  v.  State  of  New  Jersey  (C.  C.  A.  1st  Cir.  1910)  181  Fed. 
769,  the  decree  of  the  Circuit  Court,  allowing  a  claim  based  on  a 
New  Jersey  statute  entitling  a  franchise  tax  to  preferential  payment, 
was  reversed  on  the  ground  that  the  tax  was  an  arbitrary  imposition, 
impairing  substantial  rights  of  local  creditors.  The  corporation  had 
been  organized  in  New  Jersey  with  its  business  and  property  entirely 
situated  in  Massachusetts.  The  tax  was  imposed  after  the  commence- 
ment of  insolvency  proceedings,  but  the  franchise  was  in  fact  exer- 
cised by  the  receiver  thereafter.  In  view  of  the  last  mentioned  con- 
sideration, and  of  the  fact  that  the  tax  was  a  valid  condition  imposed 
upon  the  existence  of  the  corporation,15  Putnam,  J.  contended  that 
the  discretion  of  the  lower  courts  had  been  properly  exercised. 

Because  of  the  fact  that  the  receiver  was  authorized  by  the  credit- 
ors to  continue  the  business  and  consequently  to  exercise  the  fran- 
chise, the  recognition  of  a  claim  even  for  preferential  payment  as  a 
recompense  therefor,  would  seem  to  rest  upon  strong  equities.16  The 
New  Jersey  courts,  however,  expressly  disclaim  the  interdependence 
of  the  exercise  of  the  franchise  and  the  power  to  impose  the  tax  in 
question,  insisting  that  it  is  properly  leviable  during  the  entire  period 
of  the  corporation's  existence.17  Although  the  dissenting  opinion  re- 
fuses to  attach  decisive  importance  to  this  attitude,  it  would  seem 
nevertheless  to  deprive  an  otherwise  arbitrary  imposition  of  all  claim 
to  equitable  recognition,  particularly  in  a  jurisdiction  where  a  tax 
is  properly  leviable  after  insolvency  only  by  virtue  of  the  continued 
exercise  of  the  charter.18  Where  circumstances  show  no  special 
equities,  local  policy  would  demand  a  refusal  of  comity  as  a  matter 
of  discretion,  where  injurious  to  local  interests.  The  prevailing 
opinion,  however,  in  adopting  this  position,  is  prepared  to  admit  the 
force  of  special  equities  in  the  proper  case,  thus  avoiding  the  conse- 
quence involving  the  manifest  injustice  of  allowing  the  mere  impair- 
ment of  the  interests  of  local  creditors  to  be  destructive  of  claims 
unenforceable  because  dependent  on  foreign  law. 

"Fowler  v.  Osgood  (1905)  141  Fed.  20;  Hurd  v.  City  of  Elizabeth 
supra. 

"In  re  U.  S.  Car  Co.  (1899)  60  N.  J.  Eq.  514;  New  Jersey  v.  Anderson 
supra. 

"See  Commonwealth  v.  Lancaster  etc.  Bank  (1878)  123  Mass.  493;  In 
the  matter  of  George  Mather's  Sons  Co.   (1894)  52  N.  J.  Eq.  607. 

"In  re  U.  S.  Car  Co.  supra. 

"Commonwealth  v.  Lancaster  etc.   Bank  supra.. 
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Dower  in  Mortgaged  Property. — The  rights  of  a  mortgagor's  wife 
in  the  mortgaged  premises  depend  both  upon  the  nature  and  incidents 
of  her  inchoate  right  of  dower  and  upon  the  time  when  and  the  circum- 
stances under  which  the  mortgage  was  given.  Thus,  while  an  incum- 
brance created  after  marriage  by  the  husband  alone  in  no  way  affects 
the  wife's  rights,  the  execution  of  a  mortgage  before  marriage  or  even 
after  marriage,  if  intended  to  secure  the  purchase  price  of  the  land, 
results,  notwithstanding  the  absence  of  a  release  on  the  part  of  the  wife, 
in  subordinating  her  dower  to  the  rights  of  the  mortgagee.  Even  in 
this  event,  however,  she  still  possesses  an  inchoate  right  of  dower  in 
the  equitable  estate  remaining  in  the  mortgagor.  This  right  until 
defeated  by  foreclosure  or  released,  entitles  her  not  only  to  redeem  the 
premises  on  her  own  account  and  to  hold  them  until  compensated  for 
her  outlay,1  but  also  to  recover  her  dower  from  anyone  who,  having 
an  interest  in  the  land  by  the  husband's  sole  assignment  of  the  equity 
of  redemption  or  otherwise,  has  redeemed  in  his  own  right.2 

When,  as  in  loan  mortgages,  the  superiority  of  the  mortgage  lien 
is  dependent  wholly  upon  the  release  of  dower  by  the  wife,  her  inter- 
est in  the  mortgagor's  equity  of  redemption  is  not  necessarily  the 
full  measure  of  her  rights.  It  is  well  settled  that  in  such  a  case  the 
wife's  inchoate  right  revives  ipso  facto  upon  the  performance  of  the 
condition  of  the  mortgage  by  the  husband  or  by  another  in  his  behalf.8 
The  sound  rule  would  therefore  seem  to  be  that  the  release  of  the  dower 
right  is  not,  as  is  sometimes  held,  absolute,  but,  like  the  conveyance 
of  the  mortgagor,  conditional  only,  and  that  the  wife,  being  still 
interested  in  the  estate  conveyed,  may  redeem  not  only  because  of  her 
contingent  dower  in  the  equity  of  redemption,  but  also  by  virtue  of 
the  conditional  nature  of  the  release  of  her  inchoate  right  in  the  legal 
estate.4  It  follows  that,  even  in  those  jurisdictions  where  the  equity 
of  redemption  is  still  regarded  as  a  purely  equitable  estate,  dower 
in  which  may  be  completely  barred  at  any  time  during  the  husband's 
life  by  his  sole  deed,0  such  an  act,  though  defeating  her  rights  as 
against  the  assignee  of  the  equitable  estate,  leaves  nevertheless  intact 
the  right,  springing  from  the  conditional  release,  to  redeem  from  the 
mortgagee.6 

After  foreclosure,  however,  all  outstanding  rights  of  redemption, 
whatever  their  origin,  are  extinguished  and  the  interests  of  the  wife 
are,  like  those  of  the  husband,  transferred  from  the  land  to  the  surplus 
proceeds  of  the  sale.  This  surplus  is,  as  in  analogous  cases  of  equit- 
able conversion,  almost  universally  regarded  as  land  and  subject  there- 

'See  Mackenna  v.  Fidelity  Trust  Co.  (N.  Y.  1906)  3  L.  R  A.  [n.  s.] 
1068  and  note;  Davis  v.  Wetherell  (Mass.  1866)  13  Allen  60;  Gatewood 
v.  Gatewood  (1881)  75  Va.  407;  Smith  v.  Hall  (N.  H.  1892)  30  Atl. 
409;  Atwood  v.  Arnold  (1902)  23  R.  I.  609;  Hays  v.  Cretin  (1906) 
102  Md.  695. 

'Hitchcock  v.  Harrington  (N.  Y.  1810)  6  Johns.  290;  Everson  v. 
M'Mullen  (1889)  113  N.  Y.  293;  Collins  v.  Torry  (N.  Y.  1810)  7  Johns. 
278;  Swaine  v.  Perine  (N.  Y.  1821)  5  Johns.  Ch.  482. 

"Hastings  v.  Stevens  (1854)  29  N.  H.  564;  Mathewson  v.  Smith  (1835) 
1  R.  I.  22;  Peckham  v.  Hadwen  (1865)  8  R.  I.  160;  and  see  Rossiter  v. 
Cossit  (1844)  15  N.  H.  38. 

4McArthur  v.  Franklin  (1864)   15  Ohio  St  485- 

•Jaquess  v.  Board  of  Com'rs  (Ohio  1856)   1  Disney  121. 

'See  Bank  of  Commerce  v.  Owens  (1869)  31  Md.  320. 
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fore  to  the  wife's  right  of  dower.7  The  desire  to  safeguard  still  further 
the  interests  of  the  wife,  has,  however,  led  the  courts  of  other  juris- 
dictions to  adopt,  in  certain  cases,  a  more  favorable  rule  of  appor- 
tionment, by  which  she  is  held  entitled  to  receive  out  of  the  surplus 
the  full  value  of  her  original  dower  in  the  entire  fee.  To  sustain  this 
result  two  doctrines  have  been  invoked.  In  some  States  the  rule  is 
apparently  founded  on  the  early  common  law  duty  of  the  husband  to 
exonerate  his  wife's  dower  by  paying  off  outstanding  incumbrances  on 
the  land.8  In  others  it  is  derived  from  the  well  settled  principle  that 
a  wife,  having  mortgaged  her  separate  property  for  her  husband's  debt, 
is  entitled  as  against  him  to  the  rights  of  a  surety,9  and  from  the 
proposition  that  in  joining  in  the  mortgage  the  wife  consents  to  release 
her  dower  only  if  her  husband's  incumbered  interest  is  insufficient  to 
pay  the  debt.10 

This  rule  of  apportionment  has,  however,  been  rejected  by  most 
courts.  The  principle  of  exoneration  is  in  these  States  held  unsuited 
to  the  conditions  of  this  country,11  while  the  theory  of  suretyship  is 
attacked  on  the  ground  that  the  inchoate  right  is  a  mere  expectancy  in- 
capable of  being  pledged  or  mortgaged  and  that  therefore  the  release  of 
this  right  cannot  be  considered  as  a  pledge  of  the  wife's  separate  property 
for  her  husband's  debt.12  The  fact  that  the  widow  is  in  most  American 
jurisdictions  entitled  to  a  distributive  share  of  her  deceased  husband's 
personal  property  lends  force  to  the  first  objection.  The  argument 
adduced  against  the  doctrine  of  suretyship  is  not,  however,  entirely 
convincing.  Although  the  inchoate  right  .of  dower  is  still  regarded  by 
many  courts  as  a  mere  contingent  chose  in  action,13  it  is  by  others 
considered  an  interest  in  the  land  itself.14  Even  the  most  conservative 
jurisdictions  have  conceded  that  it  possesses  many  of  the  attributes 
of  property,  which  entitle  it  to  equitable  protection.16  There  would 
seem,  therefore,  to  be  no  principle  concerning  the  nature  of  the  inchoate 
right  necessarily  repugnant  to  the  view  that  it  may  be  pledged  together 

'Denton  v.  Nanny  (N.  Y.  1850)  8  Barb.  618;  Matthews  v.  Durvee 
(N.  Y.  1868)  4  Keyes  525;  Cornog  v.  Cornog  (1869)  3  Del.  Ch.  407; 
Keith  v.  T  rapier  (S.  C.  1830)  1  Bailey  Eq.  63.  A  few  jurisdictions,  ap- 
parently following  the  principle  that  the  wife's  release  of  dower  is  abso- 
lute, hold  the  husband  exclusively  entitled  to  this  surplus.  Newhall  v. 
Lynn  Bank  (1869)  101  Mass.  428;  Kauffman  v.  Peacock  (1885)  115  111. 
212. 

"Wilson  v.  McConnell  (S.  C.  1857)  9  Rich.  Eq.  500;  Henagan  v. 
Harllee  (S.  C.  1855)  10  Rich.  Eq.  285;  Sparrow  v.  Kelso  (1883)  92  Ind. 
514;  McCord  v.  Wright  (1884)  97  Ind.  34. 

•Neimcewicz  v.  Gahn  (N.  Y.  1832)  3  Paige  614;  Vartie  v.  Underwood 
(N.  Y.  1854)  18  Barb.  561;  Erie  Co.  Bank  v.  Roop  (1880)  80  N.  Y.  591. 

"Mandel  v.  McClave  (1889)  46  Ohio  St.  407;  Kling  v.  Ballentine 
(1883)  40  Ohio  St  391;  Gore  v.  Townsend  (N.  C.  1890)  8  L.  R.  A.  443; 
Swathmey  v.   Pearce    (1876)   74  N.   C.  398. 

"Scott  v.  Hancock  (1816)   13  Mass.  162. 

"Hawley  v.  Bradford  (N.  Y.  1841)  9  Paige  20c;  Burnet  v.  Burnet 
(1889)  46  N.  J.  Eq.  144;  Hoy  v.  Varner  (1902)   100  Va.  600. 

"See  Witthaus  v.  Schack  (1887)   105  N.  Y.  332. 

"Jewett  v.  Feldheiser  (1903)  68  Ohio  523;  see  Ohio  Fanners'  Ins.  Co. 
v.  Bevis  (1897)    18  Ind.  App.  17. 

"Simar  v.  Canaday  (1873)  53  N.  Y.  298;  Buzick  v.  Buzick  (1876)  44 
Iowa  259;  Strayer  v.  Long  (1890)  86  Va.  557;  see  In  re  Alexander 
(1874)  53  N.  J.  Eq.  96. 
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with  the  mortgaged  property.  While,  moreover,  it  is  unquestionably 
arguable  that  in  joining  in  the  mortgage  the  wife  does  not,  as  when 
she  mortgages  her  separate  property,  intend  to  acquire  the  rights  of 
a  surety,16  the  courts  have  not  regarded  the  presence  of  such  actual 
intention  as  a  prerequisite  to  the  right  of  subrogation. 

It  is  to  be  noted,  however,  that  the  scope  of  the  applicability  of 
the  general  rule  under  consideration  will  of  necessity  vary  acccording 
to  the  theory  adopted  in  its  support.  While  the  theory  of  exoneration 
is  equally  applicable  to  all  classes  of  mortgages,  the  doctrine  of  subroga- 
tion is,  on  principle,  limited  to  loan  mortgages,  for  it  is  with  respect 
to  these  alone  that  the  wife  is  a  necessary  party  to  the  transaction 
by  which  her  rights  are  subordinated  to  the  mortgage  lien.  Thus,  in 
the  recent  case,  In  re  Hays  (1910)  181  Fed.  674,  the  court  being  called 
upon  to  direct  the  disposition  of  the  proceeds  of  a  purchase  money 
mortgage  according  to  the  Ohio  law,  correctly  held  that  the  theory 
of  suretyship  recognized  in  that  State  could  not  be  invoked  to  secure 
to  the  wife  more  than  that  share  of  the  surplus  representing  her  in- 
choate dower  in  the  equity  of  redemption. 


The  Kecovery  op  Interest  as  Damages  in  Contract  Actions. — 
Whereas  the  interest  accruing  on  an  obligation  before  its  maturity  is 
recoverable  only  by  virtue  of  a  contract  express  or  implied  stipulating 
therefor,  that  which  is  allowed  after  maturity  is  awarded  purely  as 
damages  for  the  wrongful  detention  of  the  debt.1  In  determining  the 
amount  of  recovery  in  such  cases,  the  fundamental  principle  is  that 
the  plaintiff  should  be  fully  compensated  for  the  loss  that  he  has  sus- 
tained. The  law,  however,  places  upon  him  the  obligation  to  take  rea- 
sonable steps  to  render  his  injury  as  small  as  possible.2  Consequently, 
just  as  the  vendee  on  breach  of  a  contract  of  sale  is  under  a  duty  to 
purchase  the  goods  in  the  open  market  and  charge  the  vendor  with  the 
difference  between  the  contract  and  the  market  price,3  so  on  failure  to 
satisfy  an  obligation  to  pay  money  the  plaintiff  is  under  a  similar 
duty  to  borrow  a  like  sum  and  charge  the  defendant  with  the  amount 
necessarily  expended  for  that  purpose.4  Since  it  is  to  be  presumed 
that  the  injured  party  would  be  obliged  to  pay  the  legal  rate  for  the 
money  thus  obtained,  interest  computed  on  this  basis  affords  him  just 
compensation  for  his  loss.  Thus  it  is  evident  that  the  award  of  inter- 
est as  damages  is  not  in  any  sense  dependent  upon  the  existence  of 
a  contract  between  the  parties  providing  therefor.6  In  fact  it  is  im- 
material whether  or  not  the  obligation  itself  bears  interest,  for  even  if 
it  does,  the  contract  rate  prevails  only  to  the  date  of  maturity,  whereas 

"See  Durnherr  v.  Rau  (1892)  135  N.  Y.  219. 

'Sedgwick.  Damages  §  282;  Sutherland,  Damages  §  300;  Loudon  v. 
Taxing  District  (1881)  104  U.  S.  771 ;  Brainard  v.  Jones  (1858)  18  N.  Y. 
35;  O'Brien  v.  Young  (1884)  95  N.  Y.  428,  435. 

"Miller  v.  Mariner's  Church  (Me.  1838)  7  Greenl.  51.  See  10  Columbia 
Law  Review  754. 

"Rochester  Lantern  Co.  v.  S.  &  P.  Press  Co.   (1892)   135  N.  Y.  209. 

4See  Sutherland,  Damages  §  76;  Loudon  v.  Taxing  District  supra; 
O'Brien  v.  Young  supra. 

"Some  cases,  however,  base  the  award  of  interest  on  a  contract  implied 
in  law.  Reid  v.  Rensselaer  Glass  Factory  (N.  Y.  1824)  3  Cow.  393; 
Perry  v.  Taylor  (1871)   1  Utah  63. 
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after  default,  the  question  being  merely  one  of  damages  for  the  wrong- 
ful detention,  the  legal  rate  governs.6  Some  jurisdictions,  however, 
disregarding  the  distinction  between  the  principles  on  which  interest 
is  given  before  and  after  maturity,  assess  the  damages  in  the  case  of 
interest-bearing  obligations  according  to  the  contract  rate.7  This 
result,  it  seems,  can  be  justified  only  on  the  theory  that  the  stipulation 
for  interest  is  to  be  regarded  as  including  an  agreement  for  liquidated 
damages  for  a  breach  of  the  contract. 

According  to  the  prevailing  view,  interest  is  recoverable  as  damages 
for  the  breach  of  express  as  well  as  implied  promises,8  and  the  rule 
has  even  been  extended  to  contracts  other  than  for  the  payment  of 
money.  On  theory  no  reason  appears  why  it  should  not  be  allowed 
whenever  the  damages  are  liquidated,  or  can  be  determined  by  com- 
putation or  by  reference  to  market  values.9  Since  in  all  such  cases 
the  law  imposes  upon  the  plaintiff  the  duty  of  minimizing  his  injury, 
he  would  necessarily  have  to  lose  interest  on  the  sum  advanced  for 
this  purpose,  and  consequently  interest  should  constitute  a  requisite 
item  in  the  total  amount  of  his  damages. 

Since  interest  is  allowed  only  from  default,  the  courts  hold  that 
where  no  fixed  date  is  set  for  payment,  it  should  be  computed  from  the 
time  that  a  demand  is  refused.10  While  the  breach  generally  takes  the 
form  of  non-compliance  with  such  a  demand,  any  action  on  the  debtors 
part  amounting  to  a  declaration  that  the  obligation  will  not  be  dis- 
charged is  deemed  equivalent  to  a  refusal,  and  therefore  constitutes  a 
breach  of  the  agreement.  This  has  been  the  result  where  by  absenting 
himself  from  the  jurisdiction  he  renders  a  demand  impossible,11  or 
where  by  a  suspension  of  payment  he  makes  a  general  declaration  that 
he  will  not  meet  his  obligations.12  In  such  cases  the  law  will  not  im- 
pose upon  the  creditor  the  necessity  of  making  a  futile  demand.  A 
more  difficult  question  arises  where,  as  in  the  case  of  a  banking  insti- 
tution, the  defendant's  doors  are  closed  as  a  result  of  proceedings  in- 
stituted by  government  officials.  Although  it  is  generally  held  in  such 
a  case  that  if  the  debtor  is  actually  insolvent  a  demand  is  unnecessary 
and  interest  should  be  allowed  from  the  date  of  suspension,13  there  is 
a  difference  of  opinion  as  to  what  should  be  the  result  if  he  is  sub- 
sequently found  to  be  able  to  discharge  all  his  obligations.14     Inas- 

"Ferris  v.  Hard  (1892)  135  N.  Y.  354;  Ludwick  v.  Huntzinger  (Pa. 
1842)  5  W.  &  S.  51;  Holden  v.  Trust  Co.  (1879)   100  U.  S.  72. 

TKeene  p.  Keene  (1857)  3  C.  B.  [n.  s.]  144;  Beckwith  v.  H.,  P.,  &  R 
R.  R.  (i860)  29  Conn.  268;  Union  Institution  for  Savings  v.  Boston  (1880) 
129  Mass.  82. 

8Reid  v.  Rensselaer  Glass  Factory  (N.  Y.  1824)  3  Cow.  393;  s.  c. 
(N.  Y.  1825)  s  Cow.  587;  Padley  v.  Catterlin  (1896)  64  Mo.  App.  629; 
Graham  v.  Chrystal   (N.  Y.   1865)   2  Keyes  31. 

"Van  Rensselaer  v.  Jewett  (1849)  2  N.  Y.  135;  Laycock  v.  Parker 
(1899)    103  Wis.   161. 

"Lowndes  v.  Collens  (1810)   17  Ves.  27. 

"Graham  v.   Chrystal  supra. 

"Richmond  v.  Irons  (1887)  121  U.  S.  27;  Ex  parte  Stockman  (1904) 
70  S.  C.  31;  cf.  In  re  Herefordshire  Banking  Co.   (1867)  L.  R.  4  Eq.  250. 

"People  v.  Merchants'  Trust  Co.  (1907)  187  N.  Y.  293;  Parker  v. 
Adams   (N.  Y.  1902)   38  Misc.  325. 

"See  Sickles  v.  Herold  (1896)  149  N.  Y.  332;  Patten  v.  American 
National  Bank  (1900)  15  Colo.  App.  479;  Chemical  Nat.  Bank  v.  Bailey 
(1875)    12  Blatch.  480. 


70  COLUMBIA   LAW  REVIEW. 

much,  however,  as  the  breach  of  contract  consists  in  the  refusal  to 
pay,  the  only  question  to  be  determined  is  whether  the  act  of  the  bank 
is  tantamount  to  such  a  refusal,  and  it  would  appear  unnecessary  to 
inquire  whether  or  not  the  suspension  of  payment  was  voluntary. 
Moreover,  it  is  not  clear  why  the  ultimate  determination  of  the  debtor's 
solvency  or  insolvency  should  be  decisive  as  to  his  liability  for  inter- 
est.15 It  follows,  then,  that  the  suspension  of  payment  should  be  con- 
sidered in  every  instance  as  a  refusal  to  pay  debts,  and  interest  should 
therefore  be  allowed  from  that  time.  The  opposite  view  was  recently 
upheld  in  a  New  York  case,  Forschirm  v.  Mechanics'  &  Traders'  Bank 
(1910)  122  N.  Y.  Supp.  168,  on  the  ground  that  there  was  no  act  on 
the  part  of  the  bank  excusing  a  demand.16  It  would  seem,  however, 
that  the  suspension  of  business  was  in  fact  equivalent  to  a  refusal  on 
the  part  of  the  defendant  to  meet  its  obligations,  and  consequently  the 
court  might  properly  have  allowed  interest  from  that  date. 


Effect  of  Part  Payment  by  a  Joint  Debtor  under  the  Statute 
of  Limitations. — Although  it  was  decided  in  England  as  early  as  1781,1 
that  a  part  payment  by  one  joint  debtor  would  mark  a  new  point  from 
which  the  Statute  of  Limitations  would  commence  to  run  on  the  claim 
against  all,2  there  is  no  unanimity  of  decision  on  that  point  in  the 
United  States,  and  three  well  defined  and  wholly  irreconcilable  doc- 
trines have  received  judicial  approval.  Some  courts  have  followed 
the  broad  doctrine  that  such  a  part  payment,  whenever  made,  would 
toll  the  statute  as  to  all  the  joint  obligors;3  some  treat  the  payment 
as  an  acknowledgment  of  the  debt  only  by  the  person  making  the 
payment  ;4  and  others  apply  the  first  rule  if  the  payment  be  made  before 
the  statute  becomes  a  bar.6 

While  the  results  reached  in  some  jurisdictions  might  be  explained 
by  the  wording  of  the  particular  statute  there  enacted,6  the  acts  of 
our  State  legislatures  have  in  general  followed7  the  English  Statute  of 
Limitations  which  provided  that  actions  should  be  brought  "within 
six  years  next  after  the  cause  of  action,  and  not  after."8  Since  the 
statute  was  enacted  partly  from  the  desire  to  relieve  the  court  from  the 
burden  of  trying  great  numbers  of  ancient  causes  of  action9  and  partly 

"See  Chemical  Nat.  Bank  v.  Bailey  supra. 

"See  Sickles  v.  Herold  supra;  Patten  v.  American  Nat.  Bank  supra. 

'Whitcomb  v.  Whiting   (1781)   2  Doug.  652. 

2The  broad  rule  stated  in  Whitcomb  v.  Whiting  supra  that  an  acknow- 
ledgment by  one  is  an  acknowledgment  for  all,  has  been  modified  by 
Lord  Tenderton's  Act,  9  George  IV,  c.  14  so  that  the  rule  now  obtains 
only  where  there  is  a  part  payment. 

sMix  v.   Shattuck   (1878)    50  Vt.  421. 

4Exeter  Bank  v.  Sullivan  (1833)  6  N.  H.  124;  Woonsocket  Inst,  for 
Savings  v.  Ballou  (1888)  16  R.  I.  351;  see  Bell  v.  Morrison  (1828) 
1    Pet.  351;   Van   Keuren   v.    Parmelee    (1849)    2   N.   Y.   523. 

"Parker  v.  Butterworth  (1884)  46  N.  J.  L.  224;  see  Hooper  v.  Hooper 
(1895)    81    Md.    155;   Schindel  v.   Gates    (1877)    46   Md.   604. 

"See   Whitaker   v.    Rice    (1864)    9   Minn.    13. 

TSee  Walden  v.   Heirs  of  Gratz    (1816)    1   Wheat.  292. 

*2i  Jac.  I,  c.  16. 

'See  Wood,  Limitations  4. 
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to  protect  a  debtor  from  an  unjust  demand  after  the  evidence  which 
would  constitute  a  defense  to  an  action  is  no  longer  available,10  there 
would  seem  to  be  no  difficulty  in  excepting  from  its  operation,  those 
cases  in  which  there  is  recent  evidence  of  a  subsisting  debt  and  in 
which  the  failure  to  force  a  settlement  within  the  statutory  period  has 
placed  the  debtor  under  no  disadvantage.  It  has  accordingly  been 
decided  that  an  acknowledgment  by  the  debtor  from  which  a  promise 
to  pay  the  debt  can  be  implied,  would  constitute  a  new  point  of  time 
from  which  the  statute  would  run.11 

Inasmuch  as  the  Statute  of  Limitations  as  generally  enacted  bars 
the  remedy  and  not  the  debt,12  the  true  theory  of  recovery  where  an 
acknowledgment  is  relied  upon  to  suspend  the  bar  of  the  statute  would 
seem  to  require  the  action  to  be  brought  upon  a  new  promise,  express 
or  implied,  supported  by  the  old  consideration13  and  it  would  appear 
to  be  axiomatic  that  where  there  is  no  agency,  the  action  could  be 
maintained  only  against  the  person  or  persons  actually  making  the 
acknowledgment.  Since  there  is  no  agency  in  fact  inherent  in  the 
relationship  of  joint  obligors,  a  part  payment  by  one  inuring  to  the 
benefit  of  all  by  operation  of  law,14  the  logical  application  of  this  theory 
would  lead  to  the  conclusion  that  an  acknowledgment  by  one  joint 
debtor  would  not  deprive  the  other  of  the  defense  of  the  Statute  of 
Limitations.15 

However  difficult  it  may  be  to  arrive  at  a  contrary  result  on  strict 
principle,  it  may  well  be  argued  that  the  considerations  prompting  the 
suspension  of  the  statute  where  an  acknowledgment  is  made  by  the 
debtor16  lose  none  of  their  potency  in  the  usual  case  of  joint  obligors 
and  would  justify  the  courts  in  holding  that  a  part  payment  by  one 
joint  debtor  would  take  the  case  out  of  the  statute  as  to  the  others. 
As  the  person  for  whose  benefit  the  debt  was  created  is  ordinarily 
unable  to  pay  the  whole  immediately,  harsh  measures  would  often 
result  in  his  financial  distress  or  bankruptcy  and  would  thus  compel 
the  payment  of  the  entire  amount  by  his  co-debtor.  The  purpose  of 
the  statute  would  not,  therefore,  be  defeated  by  excepting  these  cases 
from  its  operation,  for,  since  a  claim  cannot  be  said  to  be  stale  when 
recent  evidence  of  its  existence  is  obtainable,  neither  the  interest  of 
the  public  nor  that  of  the  debtors  would  be  advanced  by  a  literal  appli- 
cation of  the  statute.  Moreover,  to  bring  the  case  within  the  older 
exception  would  require  merely  the  implication  of  an  agency  between 
the  joint  obligors,  which  is  the  more  readily  done  because  a  payment 
by  one  necessarily  operates  for  the  benefit  of  all.17 

The  recent  case  of  McLin  v.  Harvey  (Ga.  1910)  69  S.  E.  123,  how- 
ever, adhered  to  the  stricter  view  that,  irrespective  of  local  statutes, 
part  payment  made  by  the  plaintiff  within  the  period  of  limitation 
would  not  deprive  his  co-surety  of  the  defense  of  the  statute  as  against 

"Wood,    Limitations   7. 

"First  Nat.  Bank  of  Utica  v.  Ballou   (1872)  49  N.  Y.  155. 
"Hulburt  v.  Clark  (1891)  128  N.  Y.  295;  9  Columbia  Law  Review  554. 
"Carshore   v.   Huyck    (N.    Y.    1849)    6   Barb.   583;   8   Columbia    Law 
Review    144;    see    Mills   v.   Wyman    (Mass.    1825)    3    Pick.    207. 

"See  Bell  v.  Morrison  supra;  Willoughby  v.  Irish   (1886)   35  Minn.  63. 
"Van  Keuren  v.  Parmelee  supra;  Exeter  Bank  v.  Sullivan  supra. 
"Wood,   Limitations   160. 
"Whitcomb  v.   Whiting  supra. 


72  COLUMBIA   LAW  REVIEW. 

the  creditor,  and  consequently  concluded  that  a  surety  who  had  paid 
the  full  amount  of  the  debt  after  an  action  against  his  co-surety  was 
barred,  could  not  compel  contribution.  As  this  right  rests  upon  a 
promise  implied  in  law  based  upon  the  equitable  conception  that  sureties 
who  stand  in  the  same  relation  to  a  principal  must  bear  equally  the 
burdens  of  the  situation,18  it  would  seem  that  where  the  claim  was 
no  longer  enforceable  against  one  of  the  sureties,  the  equities  upon 
which  a  promise  could  be  implied  would  be  non-existent  and  that  the 
decision  reached  by  the  court  is  but  a  logical  application  of  the  doc- 
trine of  contribution.19 


Insanity  and  the  Ademption  op  Legacks. — In  determining  the 
rights  predicable  upon  a  bequest  the  subject  matter  of  which  is  not 
in  existence  at  the  death  of  the  testator,  it  becomes  necessary  to  ascer- 
tain the  precise  character  of  the  gift  that  has  been  made.  If  it  is  a 
general  legacy  the  doctrine  of  ademption,  which  declares  that  in  such 
an  event  the  legatee's  rights  are  destroyed,  obviously  has  no  application 
for  such  a  gift  does  not  depend  upon  the  continued  existence  of  any 
designated  thing.1  In  a  like  manner  it  is  important  to  distinguish  those 
cases  in  which  the  legacy  may  properly  be  termed  demonstrative,  as 
where  the  testator  refers  to  a  particular  part  of  his  estate  only  for  the 
purpose  of  indicating  the  most  convenient  means  by  which  to  discharge 
the  gift.2  His  expressions  are,  under  such  circumstances,  merely 
descriptive  of  the  amount  and  value  of  the  bequest  and  the  non- 
existence of  the  fund  referred  to  cannot  operate  to  extinguish  the 
donee's  rights.8  To  the  extent,  then,  that  it  determines  the  exact  nature 
of  the  legacy  and  the  consequent  applicability  of  the  doctrine  of  ademp- 
tion, the  testator's  intent  is  decisive.  Although  the  decisions  are  by  no 
means  unanimous  upon  the  question,  some  courts  have  ascribed  to  it 
an  equally  important  role  at  the  time  when  the  subject  matter  of  the 
gift  is  destroyed  or  converted  into  something  else.*  Thus  it  has  been 
held  that  if  the  testator  compelled  payment  of  a  debt  which  was  the 
subject  of  a  bequest  the  legacy  was  adeemed5  whereas  if  such  payment 
was  voluntary  on  the  debtor's  part  the  legatee  might  still  assert  his 
right  as  to  the  proceeds  of  the  conversion.6  Under  this  theory  the 
ultimate  determination  of  whether  or  not  there  has  been  an  ademption 

"Deering  v.  Earl  of  Winchelsea  (1800)  2  Bos.  &  Pul.  270;  Monson  v. 
Drakeley  (1873)  40  Conn.  552;  see  Dennis  v.  Gillespie  (1852)  24  Miss. 
581;  Wells  v.  Miller  (1876)  66  N.  Y.  255;  Glasscock  v.  Hamilton 
(1884)  62  Tex.  143;  Chaffee  v.  Jones  (Mass.  1837)  19  Pick  260;  Warner 
v.  Morrison   (Mass.   1862)   3  Allen  566. 

wCocke  v.  Hoffman  (Tenn.  1880)  5  Lea  105 ;  but  see  Bright  v.  Lennon 
(1880)  83  N.  C.  183. 

"See  Langdon  v.  Aster's  Exrs.  (N.  Y.  1854)  3  Duer  477. 

*Byrne  v.  Hume  (1891)  86  Mich.  546;  Giddings  v.  Seward  (1857)  16 
N.  Y.  265. 

'Corbin  v.  Mills  (Va.  1869")  19  Gratt.  438;  Giddings  v.  Seward  supra; 
see  Morris  v.  Garlands  Admrs.   (1883)   78  Va.  215. 

*Birch  v.  Baker  (1730)  Mosely  373;  Partridge  v.  Partridge  (1736) 
Cas.  Temp.  Talb.  226. 

"See  Coleman  v.  Coleman   (1795)  2  Ves.  639. 

•Drinkwater  v.  Falconer  (1755)  2  Ves.  623;  see  Coleman  v.  Coleman 
supra. 


NOTES.  73 

is  controlled  by  the  nature  of  the  inference  which  the  court  will  draw 
from  the  donor's  act.7  The  impracticability  of  this  test  as  a  working 
rule  is  evidenced  by  the  fact  that  opposite  conclusions  have  been 
reached  under  practically  identical  circumstances.8 

But  apart  from  the  difficulties  necessarily  attendant  upon  the 
application  of  this  theory,  principle  would  not  demand  an  inquiry  into 
the  purpose  of  the  testator.  The  very  terms  of  the  gift  obviously 
require  that  nothing  other  than  the  thing  described  should  be  applied 
in  satisfaction  of  the  legacy  and  any  substitution  by  the  court  would 
seem  not  only  inconsistent  with  the  very  nature  of  a  specific  bequest 
but  also  ineffectual  as  an  attempt  ot  carry  out  the  intent  of  the 
testator  as  expressed  in  his  will.9  Moreover,  even  if  it  be  found  that  he 
desired  to  preserve  the  proceeds  of  the  conversion  to  his  legatee  it  is 
diificult  to  see  how  such  a  purpose  could  be  effective  in  the  absence  of 
a  sufficient  memorandum  thereof  to  satisfy  the  Statute  of  Wills  in 
England10  and  similar  statutes  in  this  country.  It  would  seem,  there- 
fore, that  the  mere  non-existence  of  a  subject  matter  upon  which  the 
will  could  act  in  accordance  with  the  directions  of  the  testator  would 
be  sufficient  to  work  an  ademption  of  the  legacy  and  such  has  been  the 
attitude  of  the  more  recent  decisions.11 

Although  most  of  the  American  courts  have  acceeded  to  this  view12 
there  is,  nevertheless,  a  tendency  to  relieve  from  the  operation  of  the 
rule  those  cases  in  which  its  literal  application  would  work  an  apparent 
hardship  to  the  legatee.13  This  tendency  is  evidenced  by  the  decision 
in  a  recent  case,  Wilmerton  v.  Wilmerton  (1910)  176  Fed.  896  hold- 
ing that  a  legacy  the  specific  subject  matter  of  which  had  become  non- 
existent during  the  testator's  insanity  was  not  adeemed.  The  court, 
apparently  admitting  that  the  cases  which  had  been  brought  to  its 
attention  were  opposed  to  such  a  view,14  preferred  nevertheless  to  make 
intent  determinative  of  the  question.  Although  pure  considerations 
of  justice  would  appear  to  demand  some  remedy  in  such  a  situation 
it  is  to  be  observed  that  the  common  law  has  made  no  exception  in 
cases  of  insanity  and  that  it  has  required  an  Act  of  Parliament  in 
England  to  make  possible  the  result  reached  by  the  Federal  court.15 
It  would  seem,  therefore,  that  in  view  of  the  more  recent  doctrine  that 
ademption  is  a  conclusion  of  law  resulting  from  considerations  para- 
mount to  the  purpose  of  the  testator,16  the  decision  is  scarcely  support- 
able on  principle.  Surely,  in  the  absence  of  legislation  on  the  subject, 
the  open  recognition  of  an  exception  to  the  general  rule  in  cases  of 

TWhite  v.  Winchester  (Mass.  1827)  6  Pick.  48;  Drinkwater  v.  Falconer 
supra. 

"See  Humpries  v.  Humpries  (1789)  2  Cox  E.  C.  184;  Stanley  v.  Potter 
(1789)   2  Cox  E.  C.  180. 

"Beck  v.  McGillis  (N.  Y.  1850)  9  Barb.  35;  Fryer  v.  Morris  (1804)  9 
Ves.  360;  Updike  v.  Tompkins   (1881)   100  111.  406. 

"See  Freer  v.  Freer  (1882)  L.  R.  22  Ch.  Div.  622. 

"Slater  v.  Slater  L.  R.  [1907]   1  Ch.  665;  Freer  v.  Freer  supra. 

"Beck  v.  McGillis  supra;  Richards  v.  Humphrews  (1833)  32  Mass. 
133:  Updike  v.  Tompkins  supra;  In  re  Tillinghast  (1901)  23  R.  I.  121; 
Beale  v.  Blake  (1854)   16  Ga.  119  contra. 

"Patton  v.  Patton   (N.  C.  1856)  2  Jones  Eq.  494. 

"Hoke  v.  Herman  (1853)  21  Pa.  St.  301;  Freer  v.  Freer  supra. 

"Lunacy  Act  of  1890. 

"Blackstone   7-.    Blackstone    (Pa.    1834)    3    Watts.    335. 
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mental  incompetency  would  seem  less  undesirable  than  a  recurrence  to 
the  theory  that  ademption  is  controlled  by  the  testator's  intent  at  the 
time  of  the  destruction  or  conversion  of  the  gift. 


Damages  Recoverable  for  the  Infringement  of  a  Patent. — The 
infringement  of  a  patent  subjects  the  defendant  to  two  totally  dis- 
similar and  independent  liabilities.  At  law  his  obligation,  like  that  of 
the  ordinary  tort  feasor,  is  to  compensate  the  plaintiff  for  all  the 
injury  sustained.1  In  equity,  on  the  other  hand,  he  is  treated  as  a 
trustee  who  has  misused  trust  property,  and  consequently  must  account 
for  all  the  fruits  of  his  wrongful  act.2  This  distinction  is  in  no  way 
affected  by  the  statutory  power3  recently  Vested  in  courts  of  equity  to 
award  legal  damages  as  well  as  the  profits  made  by  the  defendant,4 
and  even  now  the  considerations  determinative  of  the  one  should  not 
control  as  to  the  other. 

In  ascertaining  the  amount  of  the  plaintiff's  injury,  little  difficulty 
is  experienced  in  those  cases  in  which  the  patentee  permits  the  use  of 
his  invention  by  the  public  upon  the  payment  of  a  license  fee  or 
royalty,  which  is  sufficiently  established  at  the  time  of  the  infringement 
to  be  fairly  denominated  the  market  value  of  that  use.  Manifestly 
under  these  circumstances  the  only  injury  inflicted  upon  him,  is  the 
non-payment  of  that  sum.8  Such  fee  or  royalty  must,  however,  be 
established  as  a  fact,  and  cannot  be  based  upon  a  mere  inference  by 
the  jury  as  to  what  would  be  a  reasonable  one  under  the  circumstances, 
for  otherwise  it  is  not  a  sufficiently  definite  standard  of  computation 
to  satisfy  the  peculiar  rigor  with  which  the  courts  insist  upon  proof  of 
actual  damages.6  Even  an  established  royalty  has  been  held  to  be  an 
improper  measure  of  damages  where  the  infringement  was  of  short 
duration.7  This  result  would  seem  to  rest  upon  a  confusion  of  the 
elements  determining  damages  at  law  and  profits  in  equity,  and  might 
well  be  criticised  as  ignoring  the  fact  that  the  plaintiff  had  a  right  to 
insist  that  his  invention  should  not  be  used  at  all  except  upon  pay- 
ment of  the  usual  royalty.  If,  on  the  other  hand,  a  patentee  finds  his 
profit  in  monopolizing  the  invention,  it  is  obvious  that  he  must  prove 
his  damages  by  more  general  evidence,  such  as  loss  of  sales,8  or  reduc- 

'Goodyear  v.  Bishop  (1861)  10  Fed.  Cas.  No.  5559;  see  Beach  v.  Hatch 
(1897)   153  Fed.  763. 

'Root  v.  Railway  Co.  (1881)  105  U.  S.  189;  Tilghman  v.  Proctor  (1887) 
125  U.  S.  136. 

3R.  S.  §  4921. 

'See  Birdsall  v.  Coolidge  (1876)  93  U.  S.  64;  Coupe  v.  Royer  (1895) 
155  U.  S.  565.  The  statute  simply  gives  a  plaintiff  who  is  properly  in 
equity  the  right  to  elect  to  have  his  damages  assessed  according  to  legal 
rules,  where  the  defendant's  profits  are  inadequate  to  redress  the  injury 
sustained.     See  Yesbera  v.  Hardesty  Mfg.  Co.   (1008)   166  Fed.  120. 

'Hogg  v.  Emerson  (1850)  n  How.  587;  Mayor  etc.  v.  Ransom  (1859) 
23  How.  487;  Rude  v.  Westcott  (1889)  130  U.  S.  152;  Houston,  H.  &  S. 
T.  Ry.  Co.  v.  Stern  (1896)   74  Fed.  636. 

•See  Seymour  v.  McCormick  (1853)  16  How.  480;  Philp  v.  Nock 
(1873)   17  Wall.  460,  holding  that  damages  must  be  actual. 

TBirdsall  v.  Coolidge  supra;  Seymour  v.  McCormick  supra:  see  Royer 
v.  Schultz  Belting  Co.  (1891)  45  Fed.  51;  appeal  dismissed  in  Royer  v. 
Schultz  Belting  Co.  (1893)  154  U.  S.  515. 

•Zane  v.  Peck  (1882)  13  Fed.  475;  Blake  v.  Greenwood  Cemetery 
(1883)   16  Fed.  676;  Rose  v.  Hirsch  (1809)  94  Fed.  177. 
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tion  of  profits."  Whether  in  this  connection  he  may  show  the  amount 
of  the  defendant's  profits  does  not  appear  to  have  been  definitely  set- 
tled. Although  the  later  cases  have  evinced  a  decided  tendency  to  ex- 
clude any  consideration  of  this  element,10  it  would  seem  that  when 
coupled  with  other  facts  which  show  that  but  for  the  defendant's 
wrongful  act  these  profits  would  have  been  realized  by  the  plaintiff, 
such  evidence  should  be  considered  relevant.11 

Very  different  principles  govern  the  amount  of  the  infringer's 
profits  in  equity.  In  general,  these  profits  are  to  be  found  in  the  ad- 
vantage accruing  to  him  as  a  result  of  the  use  of  the  patented  article 
or  process,  rather  than  the  means  then  open  to  the  public  and  adequate 
to  accomplish  an  equally  beneficial  result.12  Obviously  this  advantage 
may  appear  not  only  as  positive  gains,  but  also  as  savings,13  and  must 
be  determined  from  a  consideration  of  the  manner  in  which  he  did 
in  fact  conduct  his  business,  as  contrasted  with  that  in  which  he  might 
have  conducted  it.14  Moreover  it  is  clear  that  no  act  of  the  patentee 
can  either  increase  or  diminish  those  profits.  The  existence  of  a 
license  fee,15  or  the  user  or  non-user  of  the  invention  by  the  plaintiff 
during  the  period  of  infringement16  must  therefore  be  immaterial.  Since, 
however,  the  plaintiff's  recovery  is  limited  to  the  amount  actually 
realized  from  the  wrongful  use,17  he  must  be  allowed  only  so  much  of 
the  profits  as  are  directly  traceable  to  the  infringement.  Thus  where 
the  patent  covers  only  a  part  of  the  article,  the  plaintiff  is  under  a  duty 
to  segregate  that  portion  of  the  total  profits  which  has  accrued  from  his 
invention.18  Of  course,  where  the  entire  profits  are  attributable  to  the 
patented  improvement  no  question  of  segregation  can  arise.10  It  has 
been  suggested  that  this  principle  is  also  inapplicable  where  the  in- 
fringement consists  in  the  use  as  distinguished  from  the  sale  of  a 
machine  containing  the  patented  improvement,20  but  in  view  of  the 
fact  that  the  defendant  must  account  for  the  actual  advantage  which  he 

•Yale  Lock  Mfg.  Co.  r.  Sargent  (1886)  117  U.  S.  536;  Boesch  v. 
Graff  (1800)   133  U.  S.  697. 

"Coupe  v.  Royer  supra;  Boston  v.  Allen  (1898)  91  Fed.  248. 

"See  Cowing  v.  Rumsey  (1870)  6  Fed.  Cas.  No.  3296;  Royer  v. 
Schultz  Belting  Co.  supra. 

"Mowry  v.  Whitney  (1871)  14  Wall.  620;  Littlefield  v.  Perry  (1874) 
21  Wall.  207;  Cawood  Patent  (1876)  94  U.  S.  695;  Locomotive  Safety 
Truck  Co.  v.  P.  R.  R.  Co.   (1880)  2  Fed.  677. 

"Cawood  Patent  supra;  Campbell  V.  James  (1880)  2  Fed.  338;  see 
Elizabeth  v.   Pavement  Co.   (1877)   97  U.  S.  126. 

"Cawood  Patent  supra;  Thompson  v.  Wooster  (1884)  114  U.  S.  104; 
Webster  Loom  Co.  v.  Higgins   (1890)   43  Fed.  673. 

15Tilghman  v.   Proctor  supra. 

"Crosby  Valve  Co.  v.  Consolidated  Safety  Valve  Co.  (1891)  141  U.  S. 
441. 

"Dean  r.  Mason  (1857)  20  How.  198;  Tilghman  z:  Proctor  supra. 

lsGarretson  v.  Clark  (1884)  in  U.  S.  120;  Blake  v.  Robertson  (1876) 
94  U.  S.  728;  Keystone  Mfg.  Co.  v.  Adams  (1894)  151  U.  S.  139;  and 
see  article  on  "Damages  and  Profits  in  Patent  Causes"  in  10  Columbia 
Law  Review  639. 

19Mfg.  Co.  v.  Coward  (1881)  105  U.  S.  253:  Hurlbut  v.  Schillinger 
(1889)  130  U.  S.  456;  Plaget  Novelty  Co.  v.  Headley  (1903)  123  Fed. 
897;  Westinghouse  r.  N.  Y.  Air  Brake  Co.   (1905)   140  Fed.  545. 

"Novelty  Glass  Co.  r.  Brookfield   (1909)    170  Fed.  946. 
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has  derived  from  the  infringement,  this  distinction  would  seem  to  be 
unwarranted. 

The  court  in  the  recent  case  of  Peerless  Brick  Mach.  Co  v.  Miracle 
Pressed  Stone  Co.  (1910)  181  Fed.  526,  applied  the  foregoing  principles 
to  a  suit  in  equity  in  which  it  was  found  that  the  defendant,  by  selling 
the  articles  made  by  him  with  an  infringing  machine,  had  realized  a 
substantial  profit  and  had  at  the  same  time  decreased  the  number  of  the 
plaintiff's  sales.  As  it  appeared  that  the  plaintifPs  machine  was  the 
only  one  then  in  the  market  which  could  accomplish  the  desired  result, 
it  was  properly  held  that  the  defendant's  entire  profits  were  attribu- 
table to  the  infringement,  and  consequently  could  be  recovered  by  the 
plaintiff,  but  that  since  a  recovery  could  not  be  had  for  the  same  in- 
fringing sales  both  as  profits  of  the  defendant,  and  as  damages  to  the 
plaintiff,  the  item  of  lost  sales  should  be  disallowed. 


The  Doctrine  of  Estoppel  and  the  Law  of  Licenses. — The  ques- 
tion as  to  how  far  the  acceptance  of  a  license  to  place  a  burden  on 
another's  land  will  enable  the  licensee  to  maintain  this  burden  is  easily 
answered  on  principle.  Since  the  right  thus  acquired  is  in  its  nature 
a  mere  personal  privilege,  it  is  revocable  at  will1  and  any  circumstance 
inconsistent  with  its  continued  existence2  such  as  the  death  of  either 
party3  or  a  conveyance  of  the  property  affected4  operates  ipso  facto 
to  terminate  the  license.  Although  it  would  seem  evident  that  any  act 
on  the  part  of  the  licensee  would  be  ineffectual  to  change  the  funda- 
mental nature  of  such  a  right5  yet  the  courts,  realizing  that  a  logical 
application  of  the  above  principle  would  in  many  instances  be  pro- 
ductive of  hardship,  have,  in  such  cases,  attempted  to  find  some  theory 
upon  which  to  declare  the  license  irrevocable.  The  undesirability  of 
permitting  the  creation  of  interests  in  land  by  informal  grant  has, 
however,  deterred  them  from  affording  the  full  measure  of  protection 
which  pure  considerations  of  justice  demand.6 

Accordingly,  whatever  may  have  been  the  occasional  result  with 
respect  to  the  extinguishment  of  property  rights,7  it  has  been  con- 
sistently held  that  a  license  as  such  cannot  operate  to  create  an 
interest  in  land.  Whenever,  therefore,  a  licensee  is  to  be  allowed  to 
assert  a  permanent  interest  in  the  property  of  his  licensor  his  claim 
must  be  predicated  upon  the  existence  of  a  valid  grant8  rather  than 
upon   any  peculiar   quality   of   the  license.     This   principle  perhaps 

^ood  v.  Leadbitter  (1845)  13  M.  &  W.  838;  see  Fentiman  v.  Smith 
(1803)  4  East  107. 

2See  Lockhart  v.  Geir  (1882)  54  Wis.  133;  Dark  v.  Johnston  (1867) 
55  Pa.  St.   164;  Hodgkins  v.  Farrington   (1889)    150  Mass.   19. 

3Lambe  v.  Manning  (1898)  171  111.  612;  Bridges  v.  Purcell  (N.  C. 
1836)   1  Dev.  &  B.  492. 

4Carter  v.  Harlan  (1854)  6  Md.  20;  Eggleston  v.  N.  Y.  &  H.  Ry. 
(N.   Y.   1859)    35  Barb.   162. 

"See  Bryan  v.  Whistler  (1828)  8  B.  &  C.  288;  Dodge  v.  McClintock 
(1867)  47  N.  H.  383;  Foot  v.  N.  H.  &  Northampton  Co.  (1854)  23  Conn. 
214;  Crossdale  v.  Lanigan  (1892)   129  N.  Y.  604. 

"Crossdale  v.  Lanigan  supra. 

'Morse  v.  Copeland  (Mass.  1854)  2  Gray  302;  Washburn,  Easements 
726;  cf.  Liggins  v.  Inge   (1831)   7  Bing.  682. 

"Thompson  v.  Gregory  (N.  Y.  1809)  4  Johns.  81;  see  Nunnelly  v. 
Southern  Iron   Co.    (1894)    94  Tenn.   397. 
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explains  the  real  significance  of  the  rule  that  a  license  which  comprises 
or  is  coupled  with  a  grant  is  non-countermandable.  Those  decisions, 
however,  which  declare  the  irrevocability  of  a  license  coupled  with  an 
interest  in  a  chattel  on  the  vendor's  land0  are  not  easily  brought 
within  the  above  principle  and  may  perhaps  be  best  considered  as  an 
exception  prompted  by  the  obvious  necessity  of  preserving  the  vendee's 
property  rights  from  virtual  destruction  by  the  act  of  the  vendor. 

Although  the  courts  have  thus  refused  openly  to  sanction  the 
creation  of  interests  in  land  by  informal  grant  they  have,  nevertheless, 
been  ready  to  afford  the  licensee  equitable  relief  against  a  revocation 
of  his  privilege.  Whenever  the  right  to  maintain  the  burden  is 
founded  upon  a  contract  exhibiting  the  elements  necessary  to  bring 
it  within  the  doctrine  of  specific  performance  no  reason  appears  why, 
irrespective  of  the  law  of  licenses,  such  performance  should  not  be 
decreed10  and  many  of  the  decisions  which  apparently  hold  that  a 
license  is  irrevocable  after  expense  has  been  incurred  are  to  be  ex- 
plained on  this  theory.  Obviously,  this  principle  has  no  application  in 
the  absence  of  a  definite  agreement  between  the  parties;11  yet  the 
courts  have  not  hesitated  to  formulate  such  a  contract  in  order  to 
afford  the  desired  relief.12  The  doctrine  most  frequently  invoked, 
however,  even  in  actions  at  law,  is  that  of  equitable  estoppel.  Thus  it  is 
said  that  the  licensor,  having  permitted  the  expenditure  of  money  in 
reliance  on  a  right  which  he  has  created,  will  not  be  allowed  to 
revoke  it  to  the  prejudice  of  the  licensee.13  The  doctrine  of  estoppel 
of  course  requires  as  a  prerequisite  to  its  operation  the  existence  of  an 
actual  misrepresentation  upon  which  the  party  invoking  it  had  reason 
to  rely.  Surely  the  act  of  granting  the  license  does  not  involve  any 
representation  as  to  the  duration  of  the  rights  acquired  under  it,  nor 
does  the  licensor's  subsequent  acquiescence  in  the  expenditure  afford 
a  sufficient  reason  for  believing  that  the  privilege  will  not  be  with- 
drawn.14 Moreover,  there  would  seem  to  be  no  ground  for  imposing 
upon  the  licensor  a  duty  to  interfere  with  the  other  party  in  the  enjoy- 
ment of  his  privilege  and  it  may  well  be  said  that  he  has  a  right  to 
assume  that  all  such  acts  are  done  in  contemplation  of  the  unstable 
character  of  the  right  and  for  reasons  satisfactory  to  the  licensee.  It 
is,  indeed,  quite  possible  to  conceive  a  situation  in  which  the  licensor 
could  be  charged  with  actual  misrepresentation  but  where  the  only 
circumstance  relied  upon  is  the  uninterrupted  expenditure  of  money  by 
the  licensee,  it  is  submitted  that  no  sufficient  ground  upon  which  to  base 
an  estoppel  is  presented. 

A  proper  application  of  the  above  doctrine,  although  terminating 
the  relation  of  licensor  and  licensee,  is  not  conclusive  as  to  the  full 
rights  of  the  parties.  After  a  revocation  the  licensor  may  remove  any 
obstruction  which  has  been  placed  on  his  property  during  the  continu- 

»Wood  v.  Manley   (1839)   11  Ad.  &  E.  34- 

"Metcalf  v.  Hart  (1891)  3  Wyo.  513;  Parkhurst  v.  Van  Courtlandt 
(N.  Y.  1816)   14  Johns.  15. 

"Wiseman  v.  Lucksinger   (1881)  84  N.  Y.  31. 

"See  Rerick  v.  Kern  (Pa.  1826)  14  Ser.  &  R.  267;  Pifer  v.  Brown 
(W.  Va.  1897)  49  L.  R.  A,  note. 

"Gibson  v.  St.  Louis  Agricultural  Ass'n.  (1888)  33  Mo.  App.  165; 
Lane  v.  Miller  (1867)  27  Ind.  534;  see  House  v.  Montgomery  (1885)  19 
Mo.  App.  170. 

MSee  Pifer  v.  Brpwn,  note  supra. 
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ance  of  the  license  but  manifestly  has  no  power  to  impose  such  a  duty 
on  the  licensee.  Where,  on  the  other  hand,  the  structure  resulting  in 
the  burden  is  situated  on  the  licensee's  land,  the  licensor  cannot  enter 
to  destroy  it  without  being  guilty  of  a  trespass.  Whether  he  can 
demand  such  action  on  the  part  of  the  licensee  is  a  slightly  more 
difficult  question.  The  erection  of  the  structure  was  rendered  lawful 
by  the  licensor's  express  authorization  and  no  principle  is  apparent  by 
virtue  of  which  a  subsequent  revocation  can  impose  upon  the  licensee 
a  duty  to  remove  it.15  Indeed,  it  would  seem  that  the  licensor  must  be 
presumed  to  have  contemplated  the  natural  consequences  resulting  from 
the  acceptance  of  the  license.  The  full  extent  of  his  rights  in  such  a 
case  is,  therefore,  to  demand  that  nothing  be  done  to  prolong  the  enjoy- 
ment of  the  privilege  and  until  the  structure  is  destroyed  by  natural 
causes  the  license  is  practically  though  not  legally  irrevocable.  This 
principle  may  be  suggested  as  affording  a  proper  justification  for  some 
of  the  decisions  which  hold  that  a  license  may  operate  to  extinguish 
rights  in  alieno  solo.  Obviously,  however,  all  the  cases  cannot  be 
explained  on  this  ground  for  the  true  line  of  demarcation  is  between 
acts  done  on  the  licensee's  land  and  those  done  on  the  land  of  the 
licensor  rather  than  between  licenses  which  create  and  those  which 
extinguish  property  rights. 

In  a  recent  case,  Shaw  v.  Profitt  (Or.  1910)  110  Pac.  1092,  the 
plaintiff  had  expended  large  sums  of  money  in  the  construction  of 
ditches  through  the  defendant's  land  and  the  court,  invoking  the 
doctrine  of  estoppel  held  that  the  license,  in  reliance  upon  which  he  had 
acted,  was  irrevocable.  Although  the  language  of  the  opinion  appar- 
ently assumes  the  existence  of  an  agreement  that  the  right  should  be  a 
permanent  one  the  facts  as  reported  would  seem  wholly  insufficient  to 
warrant  such  an  inference  and  in  the  absence  of  some  circumstance 
other  than  the  mere  acquiescence  in  the  expenditure,  it  is  difficult  to 
support  the  decision.  Surely  the  undesirability  of  thus  permitting  the 
creation  of  permanent  property  rights  by  informal  grant  is  apparent.16 

"See  Winter  v.  Brockwell  (1807)  8  East  308.  The  above  theory  of  this 
case  seems  to  have  been  overlooked  by  the  text  writers  generally,  who 
have  found  great  difficulty  in  reconciling  it  with  Fentiman  v.  Smith 
supra,  a  case  decided  by  Lord  Ellenbrough  a  few  years  previously.  See 
Gale,  Easements  29. 

"Crossdale  v.  Lanigan  supra. 
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Karl  W.  Kirchwey,  Editor-in-Charge. 

Admiralty — General  Average — Concealed  Defect  in  Cargo. — The 
schooner  was  chartered  to  carry  a  cargo  of  tankage,  the  general  char- 
acter of  which  both  the  shipper  and  shipowner  knew,  but  neither  knew 
of  its  faulty  manufacture.  Water,  used  in  extinguishing  the  fire  result- 
ing from  spontaneous  combustion  in  a  number  of  the  bags  caused  by 
this  concealed  defect,  damaged  others.  Held,  the  shipper  or  his  in- 
surer could  recover  from  the  vessel  its  contribution  in  general  average. 
The  Wm.  J.  Quillan  (C.  C.  A.,  2nd  C.  1910)  180  Fed.  681. 

In  order  to  maintain  an  action  in  general  average  contribution 
there  must  have  been  a  voluntary  and  successful  sacrifice  of  a  part 
of  the  maritime  adventure  for  the  benefit  of  the  whole  by  the  order 
of  the  master.  Ralli  v.  Troop  (1895)  157  U.  S.  386.  Further  the 
sacrifice  must  not  have  been  caused  by  the  fault  of  the  claimant. 
The  lrrawaddy  (1898)  171  II.  S.  187.  Such  a  fault  in  order  to  be  a 
defense  must  be  an  actionable  wrong,  The  Ettrick  (1881)  L.  R.  6  P. 
D.  127,  for  which  the  claimant  would  be  liable  in  damages.  Green- 
shields,  Cowie  &  Co.  v.  Stephens  &  Sons  L.  R.  [1908]  1  K.  B.  51; 
[1908]  A.  C.  431.  By  the  better  view,  since  a  common  carrier  is 
bound  to  receive  goods  offered  for  shipment,  the  law  implies  that 
the  shipper  warrants  the  goods  not  to  be  dangerous,  although  unaware 
of  their  hazardous  nature,  11  Columbia  Law  Review  80,  a  rule  which 
applies  equally  to  a  general  ship.  Brass  v.  Maitland  (1856)  6  E.  &  B. 
481;  cf.  Acatos  v.  Burns  (1878)  47  L.  J.  Ex.  566;  Carver,  Carriage  by 
Sea  375.  It  is  submitted,  however,  that  this  doctrine  is  not  properly 
applicable  to  a  chartered  vessel.  Contra,  Pierce  v.  Winsor  (1861)  2 
Sprague  35.  As  such  a  vessel  is  not  a  common  carrier,  Lamb  v.  Park- 
man  (1857)  1  Sprague  343,  it  is  not  subject  to  the  carrier's  absolute 
obligation  to  receive  goods,  Angell,  Carriers  89,  nor  to  the  same 
risks  and  liabilities.  See  Cage  v.  Tirrell  (Mass.  1864)  9  Allen  299, 
309.  Since  therefore  the  parties  in  such  a  case  contract  on  equal 
terms,  the  reason  for  such  extraordinary  protection  does  not  exist. 
Although  this  distinction  is  not  raised  in  the  principal  case,  on  this 
basis  it  can  be  justified  in  rejecting  the  doctrine  of  Pierce  v.  Winsor 
supra  and  permitting  the  plaintiff  to  recover. 

Adverse  Possession — Constructive  Possession — Lappage  of  Grants. — 
In  trespass  both  the  plaintiff  and  the  defendant  claimed  title  to  an 
interlock  made  by  their  respective  deeds,  wholly  by  constructive  adverse 
possession  against  the  heirs  of  an  elder  grantee.  Although  the  defend- 
ant's deed  was  the  older,  the  plaintiff  alone  had  actually  occupied 
some  other  portion  of  the  elder  grant.  Held,  the  plaintiff  had  title 
to  the  lappage.  Simmons  v.  Defiance  Box  Co.  (N.  C.  1910)  69  S.  E. 
146. 

It  follows  from  the  rule  that  adverse  possession  must  be  open  and 
notorious  that  where  neither  party  is  in  actual  possession  of  the  lap- 
page,  the  seisin  of  the  senior  grantee  remains  unimpaired  by  the  mere 
adverse  claim,  whether  he  be  in  possession  of  some  part  of  his  land, 
Ilsley  v.  Wilson  (1895)  42  W.  Va.  757,  or  of  none  at  all.  Foster  v. 
Grizzle  (Tenn.  1860)   1  Cold.  530;  Parker  v.  Barnes  (1886)  65  Tex. 
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605.  This  seisin  or  constructive  possession  may  be  set  up  as  a  defense 
by  a  stranger  to  the  superior  title  when  sued  by  the  junior  claimant  in 
ejectment,  Hole  v.  Rittenhouse  (1855)  25  Pa.  St.  491,  or  even  in  tres- 
pass. McLean  v.  Murchison  (N.  C.  1860)  8  Jones  38.  Since,  more- 
over, the  seisin  of  the  rightful  owner  in  possession  yields  only  to  the 
actual  disseisin  of  an  adverse  claimant,  even  actual  possession 
of  part  of  the  lappage  by  the  junior  grantee  does  not,  where  the  senior 
grantee  actually  occupies  part  of  his  land,  give  him  constructive  pos- 
session of  the  whole.  Anderson  v.  Jackson  (1887)  69  Tex.  346;  Hunni- 
cott  v.  Peyton  (1880)  102  U.  S.  333.  The  contrary  result  has  errone- 
ously been  reached  where  the  only  possession  of  the  senior  grantee  was 
outside  the  lappage.  McLean  v.  Smith  (1890)  106  N.  C.  172.  As  to 
wholly  unoccupied  land,  however,  the  principle  of  constructive  adverse 
possession  is  firmly  established,  so  that,  in  such  a  case,  a  junior  grantee 
who  has  actually  settled  on  part  of  the  lappage  may  clearly  ac- 
quire title  to  the  interlock  by  lapse  of  time.  Zundel  v.  Baldwin  (1896) 
114  Ala.  328.  Such  was  the  position  of  the  plaintiff  in  the  principal 
case.  The  defendant  on  the  contrary,  having  never  entered  upon  the 
land  in  dispute,  could  not  acquire  title. 

Carriers — Dangerous  Shipment — Consignor's  Liability. — The  plain- 
tiff's husband,  a  common  carrier,  was  killed  by  gases  from  a  chemical 
delivered  to  him  by  the  defendants  without  revealing  its  name  but  in 
ignorance  of  its  dangerous  character.  Held,  the  defendants  were  liable 
for  the  breach  of  implied  warranty  of  the  safety  of  the  shipment. 
Bamfield  v.  Goole  &  Sheffield  Co.  (1910)  79  L.  J.  K.  B.  D.  1070. 

It  was  early  recognized  that  a  shipper  knowing  the  dangerous 
character  of  the  article  offered  for  transportation  must  give  this  infor- 
mation to  the  carrier,  Williams  v.  East  India  Co.  (1802)  3  East  192, 
in  addition  to  disclosing  its  name,  Hutchinson  v.  Guion  (1858)  28  L.  J. 
C.  P.  (n.  s.)  63,  and  that  a  failure  to  do  so  was  actionable.  ¥  arrant  v. 
Barnes  (1862)  11  C.  B.  (n.  s.)  553;  Barney  v.  Burstenbinder  (N.  Y. 
1872)  64  Barb.  212.  The  conflict  arises  where  the  sender  is  ignorant 
of  the  hazardous  nature  of  the  commodity.  It  would  seem,  however, 
that  this  knowledge  is  important  only  when  he  is  sued  for  deceit, 
Brass  v.  Maitland  (1856)  6  E.  &  B.  481;  Pierce  v.  Winsor  (1861)  2 
Sprague  35,  and  that  otherwise  only  the  carrier's  knowledge,  actual 
nr  constructive,  is  a  defense.  See  Acatos  v.  Burns  (1878)  47  L.  J. 
Ex.  566.  The  principles  of  justice  and  convenience  on  which  the 
duty  of  the  consignor,  cognizant  of  the  danger  of  the  shipment,  is 
based.  Railroad  v.  Shanly  (1871)  107  Mass.  568,  seem  equally  applicable 
where  there  is  no  such  knowledge.  The  shipper  has  usually  better 
means  of  discovery ;  his  act  is  always  equally  perilous  to  life  and  prop- 
erty; and  to  imply  a  warranty  of  safety  in  the  latter  case  is  not  un- 
paralleled. See  Brown  v.  Edington  (1841)  10  L.  J.  C.  P.  (n.  s.)  66. 
The  carrier,  bound  to  transport  indiscriminately  packages  delivered 
for  carriage,  and  generally  without  the  right  to  demand  the  dis- 
closure of  their  contents,  Crouch  v.  Railway  Co.  (1854)  23  L.  J.  C.  P. 
(n.  s.)  73;  The  Nitro-Qlycerine  Case  (1872)  15  Wall.  524,  is  thrown 
wholly  upon  the  shipper's  mercy,  and  to  hold  that  a  shipper  warrants 
the  safety  of  the  consignment  is  a  proper  application  of  the  principle 
that  one  who  calls  upon  another  to  perform  a  legal  duty  impliedly 
warrants  his  right  to  make  that  demand.  See  Bank  of  England  v. 
Cutler  L.  K.  [1908]  2  K.  B.  208.  The  principal  case,  therefore,  only 
establishes  more  firmly  a  doctrine  that  is  salutary  and  sound. 
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Choses  in  Action — Assignments — Priority  of  Successive  Assignees. — 
The  assignee  of  part  of  the  salary  due  an  employee  of  the  defendant 
railway,  which  never  assented  to  the  assignment,  sued  the  railway, 
joining  subsequent  innocent  purchasers  of  the  whole  claim.  By  stat- 
ute assignees  of  an  entire  debt  obtained  legal  title.  Held,  the  subse- 
quent assignees  had  the  better  right.  King  Bros.  &  Co.  v.  Central 
of  Georgia  Ry.  Co.  (Ga.  1910)  69  S.  E.  113. 

In  the  absence  of  statute,  priority  of  right  among  successive  assign- 
ees of  the  same  claim  is  determined  by  the  time  either  of  notice  to 
the  obligor,  Dearie  v.  Hall  (1823)  3  Kuss.  1,  or  of  the  assignments 
themselves.  Fairbanks  v.  Sargent  (1887)  104  N.  Y.  108.  Since  a  total 
assignment  creates  in  the  assignee  rights  against  the  debtor  and  thus 
leaves  the  creditor  with  nothing  transferable,  Muir  v.  Schenck  (N.  Y. 
1842)  3  Hill  228,  notice  is  properly  essential  only  to  fix  the  debtor's 
obligation,  and  therefore,  in  the  absence  of  circumstances  to  raise 
an  estoppel,  the  latter,  which  is  the  general  American  test,  contra, 
Methven  v.  Power  Co.  (1895)  66  Fed.  113,  is  the  true  criterion.  Both 
doctrines,  however,  are  applicable  only  to  equal  equities,  Royal  v.  Mil- 
ler (Ky.  1835)  3  Dana  55;  Judson  v.  Corcoran  (1854)  17  How.  612; 
Watch  Case  Co.  v.  Dougherty  (1900)  62  Ohio  St.  589,  and  it  therefore 
seems  that  on  sound  theory  the  result  of  the  principal  case  should  be 
reached  without  statute,  for  although  the  assignee  of  the  whole  debt 
acquires  no  legal  title  at  common  law,  3  Columbia  Law  Review  581, 
he  has  an  interest  enforceable  at  law,  Hammond  v.  Messenger  (1838) 
9  Simon  327,  and  accordingly  superior  to  the  right  of  an  assignee  of 
a  part.  See  Dodds  v.  Hills  (1865)  2  H.  &  M.  424;  1  Harv.  L.  Rev. 
5-7.  However,  under  statutes  which  expressly,  1  Stimson,  Amer.  Stat. 
Law  §  4031,  or  by  implication  from  provisions  regulating  procedure, 
Knadler  v.  Sharp  (1873)  36  Iowa  252;  cf.  McDonald  v.  Kneeland 
(1861)  5  Minn.  352,  vest  the  recipient  of  a  total  assignment  with 
legal  title,  it  is  undoubtedly  correct  to  hold  that  the  innocent  pur- 
chaser of  the  whole  must  prevail  over'  a  prior  assignee  of  a  part, 
Downer  v.  Bank  (1866)  39  Vt.  25;  Carlisle  v.  Jumper  (1883)  81  Ky. 
282,  since  the  latter  without  the  debtor's  consent  has  but  an  equitable 
interest.  Exchange  Bank  v.  McLoon  (1882)  73  Me.  498;  see  Jones  v. 
Humphreys  L.  R.  [1902]  1  K.  B.  10. 

Constitutional  Law — Commerce  With  Indian  Tribes — Federal  Police 
Power. — In  mandamus  proceedings  to  compel  the  transportation  of 
liquor  into  that  part  of  Oklahoma  formerly  known  as  the  Indian 
Territory,  the  defendant  relied  on  the  act  of  Congress  of  1897 
prohibiting  the  introduction  of  liquor  into  Indian  country.  Held, 
the  federal  statute  was  repealed  as  to  Indian  Territory  by  the  admission 
of  Oklahoma.  U.  S.  v.  U.  S.  Express  Co.  (D.  C,  W.  D.  Ark.  1910)  180 
Fed.  1006. 

As  long  as  the  Indians  retained  their  tribal  organization,  Congress 
regulated  the  traffic  in  intoxicating  liquors  under  the  Commerce  Clause, 
U.  S.  v.  Holliday  (1865)  3  Wall.  408,  or  by  virtue  of  a  federal  police 
power  acquired  by  treaty  over  the  Indian  lands.  U.  S.  v.  Jf3  Gallons 
of  Whiskey  (1876)  93  U.  S.  188;  and  see  Cherokee  Nation  v.  Georgia 
(1831)  5  Pet.  1.  While  moreover  Congress  may  reserve  a  general 
police  jurisdiction  over  Indian  lands  even  when  a  new  state  is  ad- 
mitted, U.  S.  v.  C destine  (1909)  215  U.  S.  278,  the  right  to  control 
the  sale  of  liquor  to  tribal  Indians  in  such  a  case  continues  by  virtue 


82  COLUMBIA   LAW   REVIEW. 

of  the  Commerce  Clause  even  in  the  absence  of  the  federal  police 
jurisdiction.  U.  S.  v.  Holliday  supra.  When,  however,  an  Indian 
becomes  a  citizen  of  the  United  States  and  the  land  allotted  to  him 
is  made  subject  to  the  jurisdiction  of  a  newly  admitted  state,  Congress 
clearly  loses  its  police  power.  Matter  of  Heff  (1905)  197  U.  S.  488. 
That  Congress  is  in  such  a  case  also  entirely  divested  of  its  power 
to  deal  with  the  Indians  under  the  Commerce  Clause  has  never  been 
definitely  asserted.  Dick  v.  U.  S.  (1908)  208  IT.  S.  340.  The  un- 
doubted trend  of  the  decisions  is,  however,  to  deny  that,  in  the  absence 
of  express  or  implied  reservation,  Congress  retains  any  such  control. 
Matter  of  Heff  supra;  U.  S.  v.  Hall  (1909)  171  Fed.  214.  The  prin- 
cipal case  is  therefore  in  accord  with  the  decided  cases. 

Constitutional  Law — Due  Process — Insanity  as  Defence  to  Crime. — 
The  defendant,  convicted  of  assault  in  the  first  degree,  attacked  the 
validity  of  the  statute  under  which  he  was  convicted,  which  abolished 
the  defence  of  insanity,  excluded  evidence  thereof,  and  empowered  the 
court  in  its  discretion  to  commit  a  convicted  defendant  to  an  asylum 
or  other  specified  place  if  believed  to  be  insane.  Held,  the  statute  was 
unconstitutional.    State  v.  Strasburg  (Wash.  1910)  110  Pac.  1020. 

An  attempt  to  change  the  criminal  law  obviously  comes  under  the 
head  of  the  police  power.  Such  a  statute,  though  almost  of  necessity 
involving  an  interference  with  personal  liberty,  does  not  conflict  with 
the  Fourteenth  Amendment  if  it  be  a  valid  exercise  of  that  power. 
Lochner  v.  New  York  (1904)  198  U.  S.  45,  53.  That  it  overturns  an 
established  rule  of  the  common  law  will  not  invalidate  it.  Munn  v. 
Illinois  (1876)  94  U.  S.  113,  134;  Hurtado  v.  California  (1883)  110 
U.  S.  516,  531.  Thus  it  seems  the  common  law  defence  of  insanity, 
which  legally  amounts  simply  to  incapacity  to  entertain  criminal  intent, 
may  be  abolished  for  the  public  good  in  the  exercise  of  the  police  power, 
and  a  new  crime  created;  for  criminal  intent  is  clearly  not  an  essen- 
tial element  of  crime.  See  State  v.  Kellar  (1902)  8  Ida.  699;  Gardner 
v.  People  (1875)  62  N.  Y.  299.  The  courts  moreover  cannot  question 
the  justice  or  expediency  of  such  an  act.  Munn  v.  Illinois  supra,  134; 
Cooley,  Const.  Lim.  236.  Further,  the  present  statute  fully  satisfies 
the  requirement  of  equal  protection  of  the  laws,  for  the  classification 
and  the  remedy  are  precisely  coextensive  with  the  evil  to  be  cor- 
rected. Cooley,  Const.  Lim.  556;  see  Connoly  v.  Pipe  Line  Go.  (1901) 
184  U.  S.  540,  558-564.  But  the  latter  part  of  the  statute,  lacking  all 
provision  for  notice  or  a  hearing  prior  to  commitment,  or  for  discharge 
thereafter,  would  seem  to  be  clearly  beyond  the  police  power,  and 
therefore  to  violate  the  guarantee  of  due  process  of  law ;  In  re  Lambert 
(1901)  134  Cal.  626;  Freund,  Police  Power  §§  253-255;  and  the  statute 
not  being  separable,  Cooley,  Const.  Lim.  246,  247,  the  whole  must  fall. 
See  Connoly  v.  Pipe  Line  Co.  supra.  564. 

Contempt — Violation  of  Injunction — Liability  of  Agent. — An  in- 
junction issued  restraining  the  defendant  in  the  suit  from  the  sale 
of  certain  shares  of  stock.  Before  the  defendant  knew  of  the  restrain- 
ing order,  his  attorney,  acting  under  his  authority,  but  in  his  absence, 
sold  the  shares.  Held,  the  act  of  attorney,  if  done  with  knowledge 
of  the  injunction,  was  in  contempt  of  court.  In  re  Rice  (C.  C,  M. 
D.  Ala.  N.  D.  1910)  181  Fed.  217. 

A  person  not  a  party  to  the  suit  in  which  an  injunction  issues  nor 
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included  within  its  terms  is  not  liable  for  civil  contempt.  Iveson  v. 
Harris  (1802)  7  Ves.  Jr.  251 ;  Garrigan  v.  U.  S.  (1908)  163  Fed.  16. 
Where  however  the  terms  of  the  restraining  order  include  classes  of 
persons  not  parties  to  the  suit,  dissensions  arise.  In  England  the  lia- 
bility for  a  technical  violation  is  apparently  limited  to  parties  to  the 
suit.  Lord  Wellesley  v.  Earl  of  Mormington  (1848)  11  Beav.  180; 
Seaward  v.  Patterson  L.  R.  [1897]  1  Ch.  545.  In  this  country  such 
liability  has  been  extended  to  a  party's  agents  thus  included  who  have 
knowledge  of  the  order.  Aiding er  v.  Pugh  (1890)  10  N.  Y.  Supp.  684. 
Some  courts  have  further  extended  it  to  include  those  aiding  and  abet- 
ting the  parties  restrained,  O'Brien  v.  People  (111.  1906)  75  N.  E. 
108;  contra,  In  re  Reese  (1901)  107  Fed.  942,  a  doctrine  which  some 
cases  justify  on  the  theory  that  the  parties  before  the  court  adequately 
represent  the  class  named.  American  Steel  &  Wire  Co.  v.  Wire 
Drawers  Union  (1898)  90  Fed.  598,  608;  but  see  3  Street,  Fed.  Eq. 
Pr.  §  2457.  On  principle,  since  an  injunction  operates  strictly  in  per- 
sonam, only  a  party  to  the  injunction  should  be  bound  by  it  and  thus 
guilty  of  a  breach.  Moreover  this  extension  seems  unnecessary,  for  if 
a  person,  acting  in  privity  with  the  party  restrained  either  as  agent, 
Lord  Wellesley  v.  Earl  of  Mornington  (1848)  11  Beav.  181,  attorney, 
Lewis  v.  Morgan  and  Lewis  (1818)  5  Price  518,  or  confederate,  Avery 
v.  Andrews  (1882)  51  L.  J.  Ch.  Div.  414,  knowingly  contravenes  the 
order  or  aids  in  its  violation,  U.  S.  v.  Agler  (1894)  62  Fed.  824,  even 
though  not  included  within  its  terms,  Huttig  Sash  &  Boor  Co.  v. 
Fuelle  (1906)  143  Fed.  363,  he  is  deemed  to  thwart  the  administration 
of  justice  and  is  held  guilty  of  criminal  contempt.  In  re  Lennon 
(1897)  166  U.  S.  548;  cf.  Chisolm  v.  Gaines  et  al.  (1903)  121  Fed. 
397.  The  principal  case  in  basing  its  conclusion  upon  the  latter  doc- 
trine adopts  the  sound  view. 

Contracts — Performance — Impossibility  as  Excuse  for  Breach. — 
The  plaintiff  contracted  to  build  a  canal,  agreeing  that  he  relied  solely 
on  his  own  investigation  of  conditions.  During  the  work  it  appeared 
that  owing  to  the  nature  of  the  soil,  performance  was  impossible.  The 
plaintiff  refused  to  continue  and  sued  for  work  done.  The  defendant 
set  up  the  plaintiff's  breach.  Held,  the  plaintiff  was  excused  from  per- 
formance by  the  absence  of  conditions  necessary  thereto.  Kinzer  Con- 
struction Co.  v.  State  (1910)  125  N.  Y.  Supp.  48. 

The  established  rule  that  impossibility  does  not  excuse  performance 
is  subject  to  well  recognized  exceptions  where  the  impossibility  is  due 
to  a  change  in  the  law,  Jones  v.  Judd  (1850)  4  N.  Y.  411,  to  the 
death  or  illness  of  one  whose  services  were  contracted  for,  Spalding  v. 
Rosa  (1877)  71  N.  Y.  40,  or  to  the  destruction  of  the  subject-matter. 
Dexter  v.  Norton  (1871)  47  N.  Y.  62;  Howell  v.  Copeland  (1876)  L. 
R.  1  Q.  B.  258.  A  fourth  exception  has  been  recognized  recently  where 
the  impossibility  is  due  to  a  change  in  circumstances  the  continuance  of 
which  is  essential  to  performance.  Dolan  v.  Rodgers  (1896)  149  N.  Y. 
489.  These  exceptions  proceed  on  the  theory  that  a  condition  will  be 
implied  where  it  is  a  term  which  the  parties  actually  had  in  mind 
or  which  they  would  have  intended  had  the  contingency  occurred  to 
them.  Lorillard  v.  Clyde  (1894)  142  N.  Y.  456.  Obviously  then 
where  the  parties  have  in  mind  an  absolute  obligation,  to  imply  a 
condition  does  violence  to  their  expressed  intention.  Consequently  a 
condition  will  only  be  implied  in  the  event  of  some  subsequent  change 
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of  circumstances  and  not  where  pre-existing  conditions  are  later 
discovered;  for,  the  promise  being  in  terms  absolute,  the  inference  is 
that  the  parties  contracted  with  reference  to  existing  conditions 
whether  known  or  not.  Finney  v.  Bennett  (1906)  97  N.  Y.  Supp.  291. 
This  presumption  is  stronger  where,  as  in  the  principal  case,  the  prom- 
isor expressly  bargains  on  the  basis  of  his  own  investigations,  a  cir- 
cumstance which  even  in  equity  bars  relief  for  mistake  of  fact. 
Sample  v.  Bridg forth  (1894)  72  Miss.  293.  The  principal  case  seems  to 
imply  a  condition  not  within  the  contemplation  of  the  parties. 

Damages  —  Avoidable  Consequences  —  Carriers,  —  The  defendant's 
motorman  stopped  his  car,  the  last  one  that  night,  75  yards  past  the 
station  where  the  plaintiff  had  been  signalling  it.  The  plaintiff  refused 
to  walk  the  distance,  though  the  ground  was  free  from  obstruction. 
After  waiting  a  moment,  the  car  proceeded.  The  plaintiff  walked 
home,  a  distance  of  four  miles,  and  was  unfit  for  work  the  next  day. 
Held,  judgment  for  the  plaintiff  for  $100  must  be  affirmed.  Christian 
v.  Augusta  By.  Co.  (S.  C.  1910)  69  S.  E.  17. 

The  doctrines  of  avoidable  consequences  and  contributory  negligence 
are  quite  distinct,  the  latter  defeating  the  action,  while  the  former  can- 
not be  applied  until  a  cause  of  action  for  at  least  nominal  damages  has 
arisen.  This  rule  proceeds  on  the  theory,  not  that  it  is  the  plaintiffs 
duty  to  reduce  damages,  there  being  no  corresponding  right  in  the 
defendant,  but  that  the  plaintiff  is  not  legally  damaged  by  conse- 
quences which  he  may  avoid  by  acting  with  ordinary  prudence;  his 
own  conduct  and  not  that  of  the  defendant  being  deemed  the  proximate 
cause  of  his  injury.  Sedgwick,  Damages  (8th  Ed.)  §§  202,  204;  cf. 
Wolf  v.  Studebaker  (1870)  65  Pa.  St.  459.  The  plaintiff,  however,  is 
not  obliged  to  make  more  than  reasonable  exertions  or  expenditure. 
Parker  v.  Meadows  (1887)  86  Tenn.  181.  Instances  in  tort,  Loker  v. 
Damon  (1839)  17  Pick.  284,  and  in  contract,  Parsons  v.  Sutton  (1876) 
66  N.  Y.  92,  98,  are  familiar,  and  the  rule  applies  equally  to  the  law 
of  carriers:  e.  g.  a  passenger  cannot  recover  for  injury  from  an  ardu- 
ous foot  journey,  if  put  off  at  the  wrong  station  at  night,  unless  access- 
ible shelter  was  demanded  and  refused,  By.  Co.  v.  Fleming  (Tenn. 
1884)  14  Lea  128,  154,  nor  after  failure  of  a  train  to  stop,  if  a  convey- 
ance at  reasonable  expense  was  procurable.  By.  Co.  v.  Birney  (1874) 
71  111.  391;  3  Hutchinson,  Carriers  (3rd  Ed.)  §  1431.  Thus  it  seems 
that  the  plaintiff  in  the  principal  case  was  damaged  primarily  by  his 
own  failure  to  act  and  only  remotely  by  the  defendant's  wrongful  con- 
duct, Gorden  v.  Butts  (N.  J.  1807)  1  Pennington  334,  and  hence  that 
the  judgment  for  substantial  damages  should  have  been  reversed. 

Damages — Interest — Contracts. — The  defendant  bank  was  compelled 
to  close  its  doors  by  the  state  superintendent  of  banking,  and  was 
placed  in  the '  hands  of  receivers.  Later  the  bank  was  found  to  be 
solvent,  and  the  receivers  were  discharged.  Held,  inasmuch  as  the  clos- 
ing was  not  the  result  of  a  voluntary  action  on  the  part  of  the  bank, 
a  depositor  could  not  recover  interest  for  the  time  of  suspension  with- 
out proving  a  demand.  Forschirm  v.  Mechanics'  &  Traders'  Bank 
(1910)  122  N.  Y.  Supp.  168.    See  Notes,  p.  68. 

Damages — Patents — Infringement. — On  an  accounting  after  a  pre- 
liminary injunction  in  a  suit  in  equity  for  infringement  of  a  patent, 
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the  master  found  that  the  defendant's  infringing  sales  had  netted  him 
a  profit  of  $7531  and  at  the  same  time  inflicted  $680  damages  upon 
the  plaintiff.  The  plaintiff's  machine  was  the  only  one  on  the  market 
which  could  do  the  work  required.  Held,  the  plaintiff  could  recover 
$7531.  Peerless  Brick  Mach.  Co.  v.  Miracle  Pressed  Stone  Co.  (1910) 
181  Fed.  526.    See  Notes,  p.  74. 

Equity — Partition — Compensation  for  Improvements. — One  defend- 
ant in  partition,  being  in  possession  of  land  belonging  to  the  plaintiff 
and  the  co-defendants  as  tenants  in  common  under  color  of  title,  made 
improvements  thereon  in  good  faith.  Held,  one  judge  dissenting,  he 
should  be  allowed  the  value  of  the  improvements  out  of  the  proceeds 
of  the  sale.  Lyons  National  Bank  v.  Shuler  et  al.  (N.  Y.  1910)  92 
N.  E.  800. 

While  one  who  has  improved  the  land  of  another  generally  can 
have  no  remedy,  Gregg  v.  Patterson  (Pa.  1844)  9  W.  &  S.  197,  209, 
where  the  improver  believed  he  had  title  he  can  set  off  the  value  of 
the  improvements  up  to  the  amount  of  mesne  profits  claimed  by  the 
owner.  Jackson  v.  Loomis  (N.  Y.  1825)  4  Cow.  168;  N.  Y.  Code 
Civ.  Pro.  §  1531.  If  the  owner  sues  in  equity,  however,  the  maxim 
"He  who  seeks  equity  must  do  equity"  is  applied,  Pomeroy,  Eq.  Jur. 
§  385,  and  he  must  fully  compensate  the  defendant.  Mill  v.  Hill 
(1852)  3  H.  L.  Cas.  828,  869;  Hawkins  v.  Brown  (1883)  80  Ky.  186. 
This  rule  has  been  extended  to  actions  at  law  by  statute  in  some  juris- 
dictions. Griswold  v.  Bragg  (1880)  48  Fed.  519.  But  the  improver 
cannot  recover  in  an  independent  suit,  Putnam  v.  Ritchie  (N.  Y.  1837) 
6  Paige  390,  there  being  no  equitable  doctrine  under  which  such  a 
right  exists.  Story,  Eq.  Jur.  §  799;  contra,  Bright  v.  Boyd  (1841)  1 
Story  478;  (1843)  2  Story  605;  Keener,  Quasi-Contracts  §  378.  As, 
in  New  York,  partition  is  an  equitable  action,  Weston  v.  Stoddard 
(1893)  137  N.  Y.  119,  and  an  adverse  claimant  is  a  proper  party 
defendant,  Satterlee  v.  Kobbe  (1903)  173  N.  Y.  91,  the  defendant's 
right  to  compensation  as  against  the  plaintiff  rests  on  sound  equitable 
principles.  But,  although  the  maxim  is  applied  against  defendants 
seeking  affirmative  relief  in  equity,  Thomas  v.  Brownsville,  etc.  R.  R. 
Co.  (1883)  109  U.  S.  522;  Phelps,  Juridical  Eq.  §  254,  where  parties, 
like  the  co-defendants  in  the  principal  case,  are  brought  into  court 
against  their  will  and  have  done  nothing  to  invoke  the  assistance  of 
equity,  it  is  not  apparent  upon  what  theory  they  can  be  deprived  of 
their  legal  right  to  recover  the  land  without  allowing  for  improvements. 

Evidence — Burden  op  Proof — Payment  in  Contract  Actions. — In 
assumpsit  to  recover  on  an  open  account  for  services  rendered  by  the 
plaintiff's  testator,  the  declaration  alleged  a  certain  amount  due  and 
unpaid.  The  defendant  put  in  a  general  denial.  The  plaintiff  failed 
to  establish  non-payment.  Held,  one  judge  dissenting,  the  burden  was? 
on  the  plaintiff  to  show  non-payment.  Pollak  v.  Winter  (Ala.  1910) 
51  So.  998,  52  So.  829,  53  So.  339. 

The  decisions  are  in  conflict  on  the  question  of  the  burden  of 
proving  payment  or  non-payment  in  contract  actions.  The  declaration 
must  allege  the  breach;  Lent  v.  N.  Y.  R.  R.  (1892)  130  N.  Y.  504; 
and  since  under  the  general  issue  the  plaintiff  must  prove  all  the 
material  allegations  of  his  declaration,  1  Saunders,  PI.  &  Ev.  140: 
Cochran  v.  Reich  (N.  Y.  1895)  91  Hun  440,  to  some  courts  it  appears 
illogical  that  the  defendant  must  prove  payment.     Conkling  v.  Weath- 
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erwax  (1895)  181  N.  Y.  258.  Yet  where  the  defendant  must  specially 
plead  payment,  the  opposite  rule  is  obviously  quite  as  illogical.  Conk- 
ling  v.  Weatherwax  supra  (dissenting  opinion).  In  assumpsit  the  plain- 
tiff originally  had  to  allege  and  prove  the  defendant's  promise,  the  con- 
sideration, and  the  fraudulent  breach.  See  2  Harv.  L.  Rev.  1,  53. 
An  exception  was  early  recognized,  however,  in  actions  on  express 
or  implied  contracts  for  the  payment  of  money,  the  courts,  probably 
influenced  by  the  similarity  of  implied  assumpsit  to  the  old  action  of 
debt,  McKyring  v.  Bull  (1857)  16  N.  Y.  297,  300,  assuming  that  the 
defendant  relying  on  payment  must  prove  it.  Fits  v.  Freestone  (1675) 
7  Mod.  210.  It  is  not  anomalous  that  the  plaintiff  must  allege  that 
which  he  need  not  prove,  Potter  v.  Deyo  (N.  Y.  1838)  19  Wend.  361, 
and  practical  considerations  demand  that  the  defendant  should  prove 
payment,  a  fact  peculiarly  within  his  knowledge,  Wolff e  v.  Mall  (1878) 
62  Ala.  24,  the  negative  of  which  would  usually  be  impossible  of 
proof.  The  cases  make  no  distinction  as  to  actions  upon  an  open 
account;  Shulman  v.  Copeland  (1873)  50  Ala.  81;  and  the  principal 
case  is  therefore  opposed  to  the  weight  of  authority.  Baehr  v.  Buell 
(1907)  133  Wis.  119. 

Federal  Jurisdiction — Diversity  op  Citizenship — Receiver  as  As- 
signee.— The  plaintiff,  a  citizen  of  Ohio,  was  appointed  receiver  by 
a  court  of  that  state,  and  as  authorized  by  statute,  brought  suit  in  the 
federal  court  to  enforce  the  statutory  liability  of  the  defendant  stock- 
holder, a  citizen  of  Maryland.  The  defendant  pleaded  lack  of  juris- 
diction because  some  of  the  creditors  the  plaintiff  represented  were  also 
citizens  of  Maryland.  Held,  the  court  had  jurisdiction,  as  it  is  the 
citizenship  of  the  receiver,  and  not  that  of  the  creditors,  which  affords 
the  test  of  jurisdiction.  Irvine  v.  Bankard  (C.  C,  D.  Md.  1910)  181 
Fed.  206. 

Under  the  act  of  Congress  of  March  3,  1887,  24  St.  at  L.  552,  in 
effect  re-enacting  a  provision  of  the  Judiciary  Act  of  1789,  no  federal 
court  can  entertain  any  suit  upon  a  chose  in  action  in  favor  of  any 
assignee  or  subsequent  holder  unless  the  court  might  have  taken 
jurisdiction  had  no  assignment  or  transfer  been  made.  While  the  act 
has  been  considered  inapplicable  to  executors  and  administrators, 
Childress  v.  Emory  (1823)  8  Wheat.  642,  statutory  assignees  in  in- 
solvency selected  by  the  creditors  under  order  of  the  court  have  been 
held  to  be  within  the  statute,  although  such  assignment  is  purely  by 
operation  of  law.  Sere  v.  Bitot  (1810)  6  Cranch  332.  The  doctrine 
of  this  case  has  been  held  applicable  to  receivers,  U.  S.  Nat.  Bank 
v.  M'Nair  (1893)  56  Fed.  323;  but  see  Paige  v.  Rochester  (1905)  137 
Fed.  663,  and  on  principle  it  is  difficult  to  distinguish  the  cases.  On 
the  other  hand,  in  cases  where  the  applicability  of  the  statute  was  not 
raised,  it  was  decided  that  the  citizenship  of  the  receiver  determined 
the  question  of  jurisdiction ;  Davis  v.  Cray  (1872)  16  Wall.  203 ;  Peper 
v.  Rogers  (1904)  128  Fed.  987;  and  the  reasons  of  policy  for  except- 
ing executors  and  administrators  would  seem  equally  applicable  to 
receivers.  Assuming  the  receiver  to  be  an  assignee  of  the  insolvent 
corporation,  however,  a  different  situation  is  presented  where,  as  in 
the  principal  case,  the  receiver  is  enforcing,  not  the  corporation's 
choses  in  action  but  the  statutory  rights  of  its  creditors  against  the 
stockholders;  and  since  the  creditors  were  not  deprived  by  the  statute 
of  their  individual  rights  of  action  upon  the  appointment  of  a  re- 
ceiver, the  latter,  in  enforcing  in  their  favor  the  extra  remedy  pro- 
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vided  by  statute,  wa9  properly  held  their  representative  and  not  their 
assignee. 

Gifts — Causa  Mortis — Revocation  and  Satisfaction. — The  deceased 
gave  the  plaintiff,  causa  mortis,  £2000  in  deposit  notes.  In  each  of 
two  subsequent  wills  he  later  bequeathed  her,  inter  alia,  £2000.  Held, 
the  legacy  neither  revoked  nor  satisfied  the  gift.  Hudson  v.  Spencer 
(1910)  103  L.  T.  Rep.  276. 

Gifts  causa  mortis  may  be  avoided  (1)  by  the  donor's  escape  from 
the  danger  contemplated;  (2)  by  the  death  of  the  donee  prior  to  that 
of  the  donor;  (3)  by  the  failure  of  the  estate  of  the  donor  to  meet  his 
debts;  (4)  by  a  revocation  on  the  part  of  the  donor.  Brantly,  Pers. 
Prop.  §  211.  It  has  often  been  held  that  a  subsequent  will  cannot  re- 
voke such  a  gift,  since  the  will  does  not  speak  until  by  death  the  gift 
has  become  fixed.  Nicholas  v.  Adams  (Pa.  1836)  2  Whart.  17;  Hoehn 
v.  Struttman  (1897)  71  Mo.  App.  399;  contra,  Jayne  v.  Murphy  (1888) 
31  111.  App.  28.  But  no  resumption  of  possession,  Adams  v.  Atherton 
(1901)  132  Cal.  164,  nor  communication  to  the  donee,  seem  to  be 
requisite  for  such  revocation.  Bliss  v.  Fosdick  (N.  Y.  1875)  86  Hun 
162.  Indeed,  such  a  requirement  would  often  prevent  the  donor's 
exercising  his  right  to  revoke,  the  gift  being  made  in  contemplation 
of  approaching  death;  Brantly,  Pers.  Prop.  §  204;  Pomeroy,  Eq.  Jur. 
§  1146;  and  the  above  conclusion  is  further  borne  out  by  the  fact  that 
on  the  donor's  recovery  the  gift  is  ipso  facto  void.  See  3  Pomeroy, 
Eq.  Jur.  §  1146.  Therefore  a  clear  expression  of  the  intent  to  revoke 
should  be  sufficient,  see  Pomeroy,  Eq.  Jur.  §  1150,  and  such  expression 
would  apparently  be  no  less  unequivocal  in  a  will  reclaiming  the  same 
res  by  bequest  to  another,  than  elsewhere.  The  same  reasoning,  it 
would  seem,  should  apply  to  a  legacy  in  satisfaction  of  the  gift,  unless 
conditional  on  the  donee's  relinquishment  thereof,  for  such  a  legacy 
would  simply  be  a  revocation  and  substitution.  In  the  principal  case, 
however,  there  could  be  no  question  on  the  evidence  of  either  revoca- 
tion or  satisfaction,  and  the  decision  seems  clearly  correct. 

Highways — Street  Railways — Duty,  Towards  Other  Vehicles. — 
One  Schenker's  wagon,  which  had  been  standing  at  the  curb  immedi- 
ately behind  the  plaintiff's,  started  to  turn  out  to  pass  the  latter  when 
the  defendant's  street  car  was  about  fifty  feet  away.  The  car,  approach- 
ing rapidly  and  without  warning,  knocked  it  against  the  plaintiffs 
wagon.  Held,  the  defendant  was  not  liable  as  its  right  of  way  was 
paramount  between  blocks.  Stem  v.  Brooklyn  Heights  R.  Co.  (1910) 
124  N.  Y.  Supp.  1043. 

Since  a  street  railway  receives  its  franchise  for  the  accommodation 
of  the  public  and  since  from  its  nature  its  cars  cannot  give  and  take 
the  road,  public  convenience  demands  that  other  vehicles  should  yield 
a  street  car  the  right  of  way  when  overtaken  and  not  unnecessarily 
impede  its  progress.  Ehrisman  v.  Harrisburg  By.  Co.  (1892)  150  Pa. 
St.  180;  N.  Chi.  Elect.  By.  Co.  v.  Peuser  (1901)  190  111.  67.  To  this 
extent  only  can  the  rights  of  street  railways  be  said  to  be  paramount, 
Woodland  v.  North  Jersey  St.  By.  Co.  (1901)  66  N.  J.  L.  455,  for 
where  this  superior  necessity  does  not  exist,  as  at  street  intersections, 
their  rights  are  the  same  as  those  of  other  travellers.  Buhrens  v. 
Dry  Dock  etc.  B.  B.  Co.  (N.  Y.  1889)  53  Hun  571.  Hence  their  right 
of  way  between  blocks  is  not  exclusive,  Fleckenstein  v.  Dry  Dock  etc. 
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R.  R.  Co.  (1887)  105  N.  Y.  655,  but  a  member  of  the  public  may  drive 
across  or  along  their  tracks  where  and  when  he  choses,  Lawler  v.  Hart- 
ford St.  Ry.  Co.  (1899)  72  Conn.  74,  even  though  it  may  necessitate 
a  car's  slacking  its  speed,  Lawson  v.  Met.  St.  R.  Co.  (1899)  40  App. 
Div.  307;  aff.  166  N.  Y.  589,  provided  he  does  not  unnecessarily  block 
the  way.  Adolph  v.  Central  Park  etc.  R.  R.  Co.  (1875)  65  N.  Y.  554. 
Nor  is  his  failure  in  such  event  to  stop,  look,  and  listen,  negligence 
as  a  matter  of  law,  Cincinnati  St.  Ry.  Co.  v.  Whitconib  (1895)  96 
Fed.  915;  Lawson  v.  Met.  Si.  R.  Co.  supra,  for  one  may  presume  that 
a  car  driver  will  exercise  due  care  and  give  notice  of  his  approach. 
Indianapolis  St.  Ry.  Co.  v.  Marschke  (1906)  166  Ind.  490.  It  would 
therefore  appear  from  the  facts  reported  that  the  court  in  the  principal 
case  erred  in  holding  that  the  accident  was  due  solely  to  Schenker's 
negligence  and  that  the  defendant  was  guilty  of  no  breach  of  duty. 

Insolvency — Conflict  of  Laws — Statutory  Preference. — After  the 
commencement  of  insolvency  proceedings  in  the  jurisdiction  in  which 
the  property  and  business  of  a  corporation  were  entirely  situated,  a 
franchise  tax  was  imposed  in  the  state  of  organization  under  a  statute 
entitling  it  to  a  preference.  The  franchise  was  in  fact  exercised 
thereafter.  A  decree  in  the  insolvency  proceedings  allowing  the  claim 
as  to  the  funds  so  situated  was  reversed,  one  judge  dissenting,  on 
the  ground  that  the  tax  was  an  arbitrary  imposition  interfering  with 
substantial  rights  of  local  creditors.  Franklin  Trust  Co.  v.  New  Jersey 
(C.  C.  A.,  1st  C.  1910)  181  Fed.  769.    See  Notes,  p.  63. 

Licenses — Revocability — Estoppel. — Pursuant  to  a  license  a  ditch 
was  dug  at  great  expense  through  the  licensor's  land.  Held,  the 
licensor  was  estopped  to  revoke  the  license.  Shaw  v.  Rrojfitt  (Ore. 
1910)  110  Pac.  1092.    See  Notes,  p.  76. 

Limitation  of  Actions — Part  Payment  by  Co-Surety — Right  to  Con- 
tribution.— A  surety  who  had  made  part  payment  before  the  debt  was 
barred,  paid  the  entire  debt  after  the  original  period  of  limitation  had 
elapsed  and  brought  suit  against  his  co-surety  for  contribution,  Held, 
as  such  payment  did  not  constitute  a  new  point  from  which  the  statute 
would  run  against  the  co-surety,  the  plaintiff  could  not  recover.  McLin 
v.  Harvey  (Ga.  1910)  69  S.  E.  123.    See  Notes,  p.  70. 

Marriage — Annullment — Misrepresentation  as  to  Chastity. — A  com- 
plaint in  an  action  for  annullment  of  marriage  was  dismissed  a9  not 
stating  a  cause  of  action  when  it  alleged  that  the  defendant  had 
fraudulently  induced  the  plaintiff  to  marry  her  by  representing  herself 
to  have  been  the  wife  of  a  man  then  deceased  and  her  child  to  be 
legitimate,  when  in  truth  she  had  been  his  mistress  and  the  child  was 
illegitimate.  Held,  such  facts  constituted  a  cause  of  action.  Domschke 
v.  Domschke  (N.  Y.  1910)  138  App.  Div.  454. 

The  courts  are  generally  unwilling  to  set  aside  a  marriage  for  fraud 
except  when  going  to  the  essential  elements  of  the  relationship.  Clean 
v.  Clean  (N.  Y.  1902)  70  App.  Div.  576.  The  English  courts  hold  these 
elements  to  be  the  identity  of  the  parties  and  permanent  physical 
incapacity  to  consummate  the  marriage.  Moss  v.  Moss  L.  R.  [1897] 
P.  263.  In  this  country  the  courts  have  been  more  liberal,  especially 
where  the  fraud  has  been  discovered  before  consummation.  Svenson  v. 
Svenson  (1904)  178  N.  Y.  54;  Carris  v.  Carris  (1873)  24  N.  J.  Eq. 


RECENT  DECISIONS.  89 

516;  1  Bishop,  Marriage  and  Divorce  166.  But  concealment  of  or 
voluntary  misrepresentation  as  to  prior  unchastity  are  not  deemed 
essential;  Shrady  v.  Logan  (1896)  40  N.  Y.  Supp.  1010;  and  such  mis- 
representation even  when  made  in  response  to  direct  inquiries  has 
been  held  insufficient.  Leavitt  v.  Leavitt  (1865)  13  Mich.  452;  see 
Fisk  v.  Fisk  (N.  Y.  1896)  6  App.  Div.  432.  In  jurisdictions  regarding 
the  contractual  nature  of  marriage  rather  than  the  resultant  status,  a 
different  rule  should  apply  where  the  contract  is  secured  by  mis- 
representation of  a  material  fact,  di  Lorenzo  v.  di  Lorenzo  (1903)  174 
N.  Y.  467.  In  New  York,  fraud  inducing  the  consent  of  either  party 
is,  by  statute,  made  ground  for  annullment.  Dom.  Rel.  Law  §  10  (N. 
Y.  Consol.  Laws  c.  14).  While  this  has  been  properly  construed  to 
relate  only  to  material  fraud,  di  Lorenzo  v.  di  Lorenzo  supra,  on 
principles  of  contract  the  fraud  is  material  if,  in  its  absence,  the  party 
deceived  would  not  have  entered  into  the  marriage  relation.  2  Parsons, 
Contracts  (8th  Ed.)  895.  It  is  conceivable  that  by  inquiry  or  force  of 
circumstances  prior  chastity  may  be  made  a  condition  of  the  contract. 
Since  upon  demurrer  every  inference  of  fact  should  be  indulged  in 
favor  of  the  complaint,  the  court  in  the  principal  case  is  correct  in  its 
view  of  the  possible  effect  of  fraud  under  such  circumstances. 

Master  and  Servant — Safe  Place  to  Work — Foreman's  Negligence. 
— The  plaintiff,  engaged  in  excavating  on  a  steep  hillside,  was  injured 
by  a  stone  loosened  through  the  negligence  of  his  foreman  while  col- 
lecting fuel  for  a  fire  used  in  the  work.  Held,  the  foreman's  act  was 
a  breach  of  the  master's  duty  to  furnish  a  safe  place  to  work.  Camp- 
bell v.  Jones  (Wash.  1910)  110  Pac.  1083. 

The  severity  of  the  fellow  servant  rule  has  in  different  jurisdic- 
tions been  mitigated  by  excluding  from  the  class  "fellow  servants" 
those  of  superior  rank,  Railroad  v.  Keary  (1854)  3  Ohio  St.  201,  those 
in  charge  of  distinct  departments,  Railroad  v.  Baugh  (1892)  149  U.  S. 
368,  or  those  performing  at  the  time  of  the  injury  a  non-delegable  duty 
of  the  master.  Crispin  v.  Babbitt  (1880)  81  N.  Y.  516.  The  principal 
case  is  an  erroneous  application  of  this  last  exception.  The  exactions 
of  the  employer's  non-delegable  duty  to  supply  a  reasonably  safe  place 
to  work,  vary  with  the  nature  of  the  place,  Walling  v.  Construction  Co. 
(1893)  41  S.  C.  388,  and  the  method  of  the  work,  see  Bradley  v.  Rail- 
way (1896)  138  Mo.  293,  and,  although  this  duty  is,  according  to  the 
better  view,  always  present,  Madden  v.  Railway  (1884)  32  Minn.  303; 
contra,  Finalyson  v.  Milling  Co.  (1895)  67  Fed.  507,  the  demands  of 
ordinary  care,  greatest  in  the  case  of  completed  premises,  reach  a 
minimum  in  situations  where  as  in  the  prinicpal  case  the  progress 
of  the  work  constantly  changes  the  character  of  the  place,  Construction 
Co.  v.  Frank  (1908)  158  Fed.  964,  or  where  the  work  consists  in  the 
removal  of  dangerous  conditions.  Moloney  v.  Railroad  (1907)  39  Colo. 
384.  In  such  cases,  the  very  nature  of  the  employment,  because  of  its 
inherent  dangers,  admits  of  little  affirmative  effort  to  diminish  its 
risks,  see  Spinning  Co.  v.  Achord  (1889)  84  Ga.  14,  so  that  having 
guarded  against  probable  dangers,  Durst  v.  Steel  Co.  (1896)  173  Pa. 
St.  162,  the  master  is  subject  only  to  the  negative  duty  to  refrain  from 
increasing  the  natural  hazards  of  the  place.  Gibson  v.  Bridge  Co. 
(1905)  112  Mo.  App.  594.  The  evidence  in  the  principal  case  shows 
no  breach  of  this  duty.  On  the  contrary  it  seems  clear  that  the  injury 
was  due  merely  to  the  negligent  execution  of  a  detail  of  the  general 
work,  which,  by  the  rule  applied,  characterizes  the  foreman  as  a  fellow 
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servant.  Loughlin  v.  State  (1887)  105  N.  Y.  159;  Perry  v.  Rogers 
(1898)  157  N.  Y.  251. 

Mortgages  —  Dower  —  Purchase  Money  Mortgage. —  The  plaintiff 
claimed  as  her  dower  share  in  the  surplus  remaining  after  the  fore- 
closure of  a  purchase  money  mortgage  one  third  of  the  total  value 
of  the  premises.  Held,  she  was  entitled  only  to  one  third  of  the 
surplus.  In  re  Hayes  (C.  C.  A.,  6th  C.  1910)  181  Fed.  674.  See 
Notes,  p.  66. 

Mortgages — Foreclosure  of  Purchase  Money  Mortgage — Defect  of 
Title  as  Defense. — The  owner  of  a  life  estate  attempted  to  convey  in 
fee  simple  by  warranty  deed  to  the  defendant,  and  took  back  a  purchase 
money  mortgage.  After  the  termination  of  the  life  estate  the  remainder- 
men, who  had  acquired  the  mortgage  by  descent,  sought  to  foreclose. 
Held,  the  defect  in  the  title  purchased  by  the  mortgagor  was  no  de- 
fense. Nielson  v.  Cent.  Neb.  Land  &  Inv.  Co.  (Neb.  1910)  127 
N.  W.  897. 

A  defect  in  title  is  no  defense  to  the  foreclosure  of  a  purchase 
money  mortgage,  Abbott  v.  Allen  (1817)  2  Johns.  Ch.  519,  at  least  in 
the  absence  of  eviction  of  the  vendee  under  a  paramount  title,  fraud 
on  the  part  of  the  vendor  or  his  insolvency.  Randall  v.  Bourgordez 
(1887)  23  Fla.  264.  In  the  case  of  eviction  the  mortgagor's  sole  remedy 
is  to  recover  damages  for  the  breach  of  his  real  covenants,  which 
however  may  be  assessed  in  the  same  action  under  code  practice, 
Akerly  v.  Vilas  (1866)  24  Wis.  89,  110,  and  apparently  also  at  common 
law;  Coster  v.  Mfg.  Co.  (1841)  2  N.  J.  Eq.  467;  and  where  the  deed 
is  without  covenants  a  purchaser  is  remediless  either  at  law,  Frost  v. 
Raymond  (N.  Y.  1804)  2  Caines  188,  or  in  equity.  Conwell  v.  Clifford 
(1873)  45  Ind.  390.  The  former  explanation  of  the  rule,  that  the 
mortgagor  as  quasi-tenant  of  the  mortgagee  could  not  dispute  his  title, 
Peck  v.  Nelson  (1853)  26  Vt.  13,  has  been  rejected  in  favor  of  the 
broader  principle  that  a  purchaser  ought  not  have  the  use  and  enjoy- 
ment and  yet  resist  payment  of  the  purchase  price.     Bush  v.  White 

(1884)  85  Mo.  339,  357;  Sebrell  v.  Hughes  (1880)  72  Ind.  186.  Thus, 
the  rule  is  deemed  equally  applicable  to  a  suit  on  an  unsecured  note  for 
the  purchase  money.  Barkhamstead  v.  Case  (1825)  5  Conn.  528.  The 
fact  that  in  the  principal  case  the  holder  of  the  mortgage  also  had  the 
paramount  legal  title  should  not  affect  the  result.  On  the  contrary,  by 
seeking  to  enforce  their  mortgage  lien  the  plaintiffs  seemingly  adopted 
the  unauthorized  alienation  and  perfected  the  title  of  the  mortgagor, 
Ooodman  v.  Winters  (1879)  64  Ala.  410,  434,  whose  position  is  there- 
fore better  than  where  the  life  estate  remains  undetermined,  and 
where,  nevertheless,  the  orthodox  rule  is  followed.    Marsh  v.  Thompson 

(1885)  102  Ind.  272.    The  decision  is  therefore  unquestionably  correct. 

Negligence — Contributory  Negligence — Last  Clear  Chance. — The 
defendant's  motorman  was  driving  at  a  negligent  rate  up  to  the  point 
where  he  first  could  see  the  plaintiff  negligently  driving  towards  the 
tracks,  whereupon  he  tried  in  vain  to  stop  in  time.  Held,  under  the 
"last  clear  chance"  doctrine  the  defendant  was  liable  for  the  motor- 
man's  negligence  before  he  could  see  the  danger.  Williams  v.  Kansas 
City  Elect.  R.  Co.  (Mo.  1910)  131  S.  W.  115. 

According  to  the  doctrine  of  "last  clear  chance"  a  plaintiff  whose 
negligence  was  an  essential  element  in  the  injury  may  nevertheless 
recover  if  after  the  culmination  of  his  negligence  the  defendant  negli- 
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gently  failed  to  avoid  the  resultant  danger  when  actually  aware  of  its 
existence.  Da  vies  v.  Mann  (1842)  10  M.  &  W.  546;  Sweeney  v.  N.  Y. 
Steam  Co.  (1889)  6  N.  Y.  Supp.  528.  In  many  jurisdictions  the  doc- 
trine is  extended  to  cases  where  the  defendant  could  have  discovered 
the  peril  seasonably  by  exercising  due  care.  Pittsburg  &  St.  Louis  R. 
Co.  v.  Lewis  (Ky.  1896)  38  S.  W.  482;  White  v.  Wabash  Western 
R.  Co.  (1889)  34  Mo.  App.  57.  While  regarded  by  some  authorities 
as  an  exception  to  the  rule  of  contributory  negligence,  Tanner's  Exec- 
utor v.  Louisville  &  N.  R.  Co.  (1877)  60  Ala.  621;  Hanlon  v.  Mo.  Pac. 
R.  Co.  (1891)  104  Mo.  381,  this  doctrine  is  properly  deducible  from  the 
legal  theory  of  causation.  Pollock,  Torts  (8th  Ed.)  468.  Thus,  as 
one  is  liable  only  for  the  proximate  consequences  of  his  acts,  Milwaukee 
&  St.  Paul  R.  v.  Kellogg  (1876)  94  U.  S.  469,  so  a  plaintiffs  negligence 
will  not  defeat  his  action  unless  it  was  a  proximate  cause  of  his 
injury;  Gray  v.  Cape  Fear  etc.  R.  Co.  (1888)  99  N.  C.  298;  and  where 
the  effects  of  the  plaintiff's  negligence  might  have  been  averted  by  the 
exercise  of  due  care  on  the  defendant's  part,  the  plaintiffs  negligence 
is  not  deemed  a  proximate  cause,  having  been  superseded  by  a  subse- 
quent intervening  cause.  Pollock,  Torts  (8th  Ed.)  468;  Richmond 
Traction  Co.  v.  Martins  Adm'r  (1903)  102  Va.  209;  O'Brien  v.  Mc 
Glinchy  (1898)  68  Me.  552.  But  where,  as  in  the  principal  case,  the 
defendant's  negligence  did  not  lie  in  the  failure  to  avert  the  result 
of  the  plaintiff's,  the  latter's  would  seem  to  be  a  proximate  cause.  The 
extension  of  the  doctrine  to  a  case  where  the  defendant  could  not  avoid 
the  danger  upon  discovering  it  seasonably  is  therefore  unwarranted. 

QUASI-CONTRACTS — SERVICE     RENDERED    AGAINST     DEFENDANT'S     WlSH. — 

The  Mexican  steamer  Olympia  grounded  on  a  rock.  The  master  re- 
jected assistance,  yielding  only  when  the  master  of  a  pilot  boat,  as- 
sisted by  his  uniform,  falsely  persuaded  him  that  as  "Commodore  of 
the  Port"  he  must  be  obeyed.  The  pilot's  men,  ignorant  of  his  deceit, 
jettisoned  the  cargo  and  floated  the  vessel.  Held,  no  action  for  salvage 
lay,  but  the  men  were  entitled  to  a  quantum  meruit.  The  Olympia 
(D.  C,  S.  D.  Fla.  1909)  181  Fed.  187. 

As  the  court  implied  no  promise  in  fact,  the  question  is  one  of 
quasi-contract.  In  general  no  action  lies  to  recover  for  work  done 
where  the  defendant  protested  against  the  service,  Whiting  v.  Sullivan 
(1810)  7  Mass.  107;  Earle  v.  Colburn  (1881)  130  Mass.  596,  or  where 
service  is  rendered  without  the  defendant's  knowledge  and  consent, 
Dunbar  v.  Williams  (N.  Y.  1813)  10  Johns.  249,  unless  performed  in 
the  discharge  of  a  duty  imposed  on  the  plaintiff  by  the  defendant's 
conduct.  Great  Northern  R.  Co.  v.  Swaffield  (1874)  L.  R.  9  Exch.  132. 
Even  where  the  service  performed  is  an  act  enjoined  on  the  defendant 
as  a  legal  obligation,  there  can  be  no  recovery  if  it  was  rendered 
officiously.  Keener,  Quasi-Contracts  530;  Quin  v.  Hill  (N.  Y.  1886) 
4  Dem.  69.  In  the  principal  case  the  plaintiffs  were  under  no  legal 
duty,  and  the  case  is  distinguishable  solely  by  the  fact  of  the  plain- 
tiffs' partial  reliance  upon  the  defendant's  apparent  assent.  But  the 
fraud,  amounting  almost  to  duress,  which  procured  this  assent,  would 
seem  to  render  it  nugatory,  so  that  the  plaintiffs,  although  innocent, 
were  apparently  in  no  better  position  than  one  who  sought  to  recover 
on  a  quantum  meruit  for  services  rendered  in  reliance  on  an  agent's 
unauthorized  order;  Davis  v.  School  District  (1884)  24  Me.  349;  for  in 
either  event  the  true  cause  of  the  plaintiffs  loss  was  the  misrepresenta- 


92  COLUMBIA   LAW  REVIEW. 

tion  of  a  third  person.  The  principal  case  therefore  seems  to  con- 
travene the  established  rule  that  one  cannot  force  himself  upon  another 
as  creditor.  Keener,  Quasi-Contracts  341;  Boston  Ice  Co.  v.  Potter 
(1877)  123  Mass.  28.  And  as  the  defendant  was  a  blameless  instrument 
of  the  wrong  perpetrated  by  the  pilot,  the  justice  of  a  recovery  seems 
at  least  doubtful. 

QUASI-CONTRACTS — WAGERING     CONTRACT — RECOVERY     OF      STAKE     FROM 

Stakeholder. — The  plaintiff  bet  on  a  horse  race  and  deposited  his 
stake  with  the  defendant,  a  stakeholder.  After  the  bet  was  lost,  but 
before  the  deposit  was  paid,  the  defendant  was  notified  to  return  it 
to  the  plaintiff,  but  refused  to  do  so.  Held,  the  plaintiff  could  recover. 
Ward  v.  Holliday  (Neb.  1910)  127  N.  W.  882. 

While  at  common  law  the  winner  of  a  bet  cannot  recover  the  stake, 
if  the  loser  has  voluntarily  paid  the  bet  he  cannot  compel  the  winner  to 
repay  him.  Howson  v.  Hancock  (1800)  8  T.  R  575.  A  distinction, 
however,  has  been  made  as  to  actions  against  a  stakeholder;  and  it  was 
established  in  Cotton  v.  Thurland  (1793)  5  T.  R.  405,  that  the  loser 
might  recover  against  the  stakeholder  upon  notice  before  payment, 
although  the  event  had  been  decided.  This  distinction  is  justifiable  on 
the  ground  that  although  the  payment  is  voluntary  in  both  cases,  pay- 
ment to  a  stakeholder  is  not  meant  to  transfer  any  interest  to  him. 
The  English  rule,  affirmed  in  Vischer  v.  Yates  (1814)  11  Johns.  23, 
was  disavowed  in  Yates  v.  Foot  (1814)  12  Johns.  1,  on  the  ground  that 
upon  the  happening  of  the  event  bet  on,  the  contract  as  to  the  loser  is 
fully  executed,  and  the  court  will  not  interfere.  This  rule,  in  the 
absence  of  statute,  prevails  in  some  states,  Johnson  v.  Russel  (1869) 
37  Cal.  670,  but  the  principal  case  is  in  line  with  the  weight  of 
authority,  which  deems  public  policy  best  subserved  by  allowing  a 
recovery,  in  spite  of  the  gross  dishonesty  practised.  Since  the  doctrine 
of  pari  delicto,  in  decisions  based  wholly  on  that  ground,  seems  but 
another  name  for  public  policy,  see  Holman  v.  Johnson  (1775)  Cowp. 
341,  343,  it  cannot  be  here  invoked  to  defeat  a  recovery  by  the  plaintiff. 
Recovery  is  only  allowed  when  the  plaintiff  has  expressly  repudiated 
the  illegal  contract,  Trenery  v.  Goudie  (1898)  106  Ga.  693,  and  so  is  in 
no  sense  an  affirmance  of  that  contract.  Alford  v.  Burke  (1857)  21 
Ga.  46.  If  the  stakeholder  has  paid  over  the  money  without  notice, 
there  is  no  recovery,  Bates  v.  Lancaster  (Tenn.  1849)  10  Hump.  134, 
the  bettor  being  deemed  to  have  made  a  voluntary  payment  through  his 
agent,  the  stakeholder. 

Specific  Performance — Installment  Contract — Waiver  of  Condi- 
tions as  to  Time. — A  contract  for  the  sale  of  land  provided  for  payment 
in  monthly  installments,  sixty  days'  default  to  justify  rescission  and 
forfeiture;  and  time  was  of  the  essence.  The  vendor  accepted  several 
installments  long  overdue ;  and  three  years  after  the  last  payment,  with- 
out demand  or  tender,  gave  notice  of  rescission  to  the  purchaser,  who 
at  once  tendered  payment  in  full  and  upon  refusal  sued  for  specific 
performance.  Held,  a  demurrer  to  the  complaint  stating  these  facts 
was  properly  overruled.  Boone  v.  Templeman  (Cal.  1910)  110  Pac.  947. 
In  the  absence  of  conduct  on  the  part  of  the  vendor  amounting  to 
waiver,  equity  will  not  assist  a  vendee  in  default.  Benedict  v.  Lynch 
(1815)  1  Johns.  Ch.  369.  Where  time  is  of  the  essence,  however,  a 
default  is  waived  when  the  other  party  treats  the  contract  as  still  in 
force,  Seton  v.  Blade  (1802)  7  Ves.  265,  as  by  receiving  further  install- 
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ment8,  Origg  v.  Landis  (1870)  21  N.  J.  Eq.  494,  or  by  mere  delay  in 
exercising  the  right  of  rescission.  Pier  v.  Lee  (1901)  14  S.  D.  600. 
Although  default  as  to  each  installment  constitutes  a  new  breach  and 
gives  a  new  right  of  rescission,  Hunter  v.  Daniel  (1845)  4  Hare  420, 
432,  the  waiver  operating  only  as  to  previous  defaults,  Phelps  v.  III. 
Cent.  R.  R.  Co.  (1872)  63  HI.  468,  to  take  advantage  of  future  delays 
it  would  seem  that  the  vendor  must  give  the  vendee  notice  of  his 
intention  so  to  do,  Harris  v.  Troup  (N.  Y.  1840)  8  Paige  323,  as  by 
repeated  demands  for  payment.  See  Stow  v.  Russel  (1864)  36  111.  18. 
In  the  principal  case  the  vendor  seems  to  have  taken  no  steps  to  revive 
the  condition  as  to  promptness.  Further,  the  vendee's  prompt  assertion 
of  his  right  relieves  him  of  any  suspicion  of  having  acquiesced  in  the 
rescission,  see  Quest  v.  Homphrey  (1801)  5  Ves.  818,  and  the  demurrer 
to  his  complaint  was  therefore  properly  overruled.  Where  a  delay 
would  make  it  inequitable  to  enforce  the  contract,  the  defaulting  party 
cannot  insist  on  performance;  Denniston  v.  Coquillard  (1851)  5  Mc- 
Lean 253;  but  delay  in  payment  is  ordinarily  presumed  capable  of 
being  compensated,  Decamp  v.  Feay  (Pa.  1819)  5  S.  &  R.  323,  and  the 
determination  of  this  question  was  properly  left  until  the  hearing. 

Specific  Performance — Statute  of  Frauds — Part  Performance. — 
The  plaintiff  conveyed  certain  lands,  taking  as  consideration  a  promis- 
sory note,  and  remained  in  possession.  Later  the  grantees  agreed 
orally  to  reconvey  and  the  plaintiff  to  cancel  the  note,  which  he  did. 
Held,  the  plaintiff  having  irretrievably  changed  his  position  was  en- 
titled to  specific  performance.  McOuire  v.  Murray  (Me.  1910)  77 
Atl.  692. 

Specific  performance  of  parol  contracts  performed  in  part  is  granted 
on  two  distinct  doctrines.  According  to  one,  since  the  contract  was 
enforced  because  of  equities  arising  from  acts  done  in  reliance  on 
the  contract,  Madison  v.  Alderson  (1883)  L.  R.  8  A.  C.  467,  perform- 
ance is  decreed  when,  and  only  when,  the  acts  relied  on  are  unequivo- 
cal evidence  of  an  agreement,  the  terms  of  which  may  then  be  proven 
by  parol.  Ungley  v.  Ungley  (1877)  L.R5  Ch.  Div.  887;  Gunter  v. 
Halsey  (1739)  Amb.  586.  Thus  payment  is  not  sufficient,  Frame  v. 
Dawson  (1807)  14  Ves.  386,  though  formerly  so  considered;  Lacon  v. 
Mertins  (1743)  3  Atk.  1;  nor  is  continuance  in  possession,  Brennan  v. 
Boulton  (1842)  2  Dr.  &  W.  349,  at  least  unless  repairs  have  been  made. 
Mundy  v.  Joliffe  (1839)  5  My.  &  Cr.  167.  Under  this  doctrine  the 
promise  is  enforced  even  where  other  adequate  compensation  is  pos- 
sible, as  where  the  plaintiff  has  merely  taken  possession.  Earl  of 
Aylesford's  Case  (1714)  2  Str.  783.  On  the  other  hand  several 
courts  in  this  country  decree  specific  performance  only  where  the 
promisee  has  irretrievably  changed  his  position.  Burns  v.  Daggett 
(1886)  141  Mass.  368.  Since  the  justification  for  disregarding  the 
Statute  is  to  prevent  fraudulent  injury  to  the  plaintiff  by  its  means, 
Browne,  Statute  of  Frauds  §  448,  the  denial  of  equitable  relief  where 
other  compensation  is  adequate  seems  proper.  In  spite  of  intima- 
tions suggesting  the  test  of  unequivocal  acts,  Burns  v.  Daggett 
supra,  jurisdictions  adopting  this  view  seem  to  disregard  the 
restriction  imposed  by  the  English  theory,  Gross  v.  Milligan  (1900) 
176  Mass.  566,  though  some  inconsistently  follow  the  English 
courts  in  giving  relief  where  possession  is  taken.  Goodwin  v.  Smith 
(1897)  89  Me.  506.  In  view  of  the  sound  reasons  supporting  both 
restrictions,  their  combination  would  seem  preferable  to  the  exclu- 
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sive  adoption  of  either.  The  principal  case,  however,  correctly  applies 
the  later  American  doctrine. 

Wills — Legacies — Ademption. — During  the  minority  of  a  testator  his 
conservator  withdrew  and  mingled  with  the  general  assets  the  interest 
of  a  trust  fund  which  was  the  subject  of  a  specific  bequest.  Held, 
there  was  no  ademption,  as  the  testator  had  not  evinced  an  intention 
to  adeem.  Wilmerton  v.  WUmerton  (1910)  176  Fed.  896.  See 
Notes,  p.  72. 

Erratum. 


Vol.  10  p.  773  (Dec.,  1910): — Evidence — Parol  Evidence  Rule — 
Patent  and  Latent  Ambiguities. — In  order  to  bring  out  that  the 
ambiguity  in  the  principal  case  was  patent,  the  first  sentence  should 
read  "A  written  contract  entered  into  by  a  railroad  company  and  the 
plaintiff  with  the  defendant  provided  merely  that,  the  defendant  would 
pay  interest  on  certain  stock,"  instead  of  "would  pay  interest  to  the 
railroad." 
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The  Law  of  Landlord  and  Tenant.  By  Herbert  Thorndike 
Tiffany.  St.  Paul:  The  Keefe-Davidson  Co.  1910.  2  vols.  Vol.  L 
pp.  xxiv,  1255;  Vol.  II.    pp.  xxiii,  1257-2343. 

A  Treatise  on  the  Law  of  Landlord  and  Tenant.  By  H.  C. 
Underhill.  Chicago:  T.  H.  Flood  &  Co.  1909.  2  Vols.  pp. 
ccxxxiv,  1516. 

The  appearance  within  a  twelvemonth  of  two  such  ponderous  works 
on  a  topic  of  such  limited  range,  betokens  the  growing  importance  if 
not  the  perennial  interest  of  the  theme.  With  such  competent  works 
as  those  of  Taylor,  McAdam  and  Wood  already  in  possession  of  the 
field,  these  new  claimants  upon  the  favor  of  the  profession  certainly 
have  upon  them  the  burden  of  establishing  the  necessity  of  their 
existence.  This  burden  they  discharge  in  very  unequal  degree,  the 
work  of  Underhill  only  as  a  convenient  summary  of  authorities  brought 
down  to  date,  that  of  Tiffany  more  adequately  as  a  fresh,  scientific 
restatement  of  the  entire  law  of  landlord  and  tenant.  Both  are 
characterized  by  fulness  of  treatment,  though  in  this  respect  also  they 
are  very  unequal,  the  Tiffany  volumes  being  something  like  60  per  cent, 
larger  than  the  rival  work  both  in  text  and  citation  of  cases  as  well  as 
being  more  comprehensive  and  better  proportioned.  Both  writers  appear 
to  have  read  their  authorities  with  care,  though  in  Tiffany  the  analysis 
of  the  cases  is  much  closer  and  the  statement  of  the  law  usually  more 
careful  and  discriminating.  In  its  general  treatment  of  the  subject, 
also,  this  writer's  work  is  more  in  the  nature  of  a  scientific  treatise, 
somewhat  conventional,  it  is  true,  but  firm  and  consistent  and  avowedly 
based  on  the  discussion  of  the  principles  applied  in  the  decisions.  The 
work  of  Underhill,  on  the  other  hand,  is  a  book  of  the  more  usual  law- 
book type,  intended  primarily  if  not  exclusively  for  the  active  practi- 
tioner and  differing  from  a  digest  mainly  in  the  more  systematic 
arrangement  and  in  the  more  condensed  statement  of  the  points  decided 
in  the  cited  cases.  Indeed,  despite  its  title,  it  is  not,  properly  speaking, 
a  treatise  at  all,  there  being  no  discussion  of  principles  nor,  as  the 
author  states  in  his  preface,  any  attempt  to  reconcile  conflicting 
decisions.  The  fact  that  the  author  is  a  New  York  practitioner  has  not 
unnaturally  led  him  to  cite  a  disproportionate  number  of  cases  from  the 
reports  of  that  state,  but  it  is  only  fair  to  add  that  the  decisions  of  other 
States  and  of  England  have  not  been  neglected. 

Perhaps  the  most  serious  defect  of  Mr.  Underbill's  work,  one  which 
it  shares  with  most  of  the  law  books  of  the  day  and  from  which 
Mr.  Tiffany's  treatise  is  not  entirely  free,  is  the  confident  and  undis- 
criminating  way  in  which  the  law  of  the  land  is  built  up  from  decisions 
gathered  from  any  and  everywhere.  All  cases  look  alike  to  the  average 
law  writer  and  it  is  in  this  category  that  Mr.  Underbill's  book  places 
him.  That  the  law  of  one  State  of  the  Union  may  differ  from  the  law 
of  another,  that  conflicting  decisions  represent  different  jurisdictions 
and  different  bodies  of  law  may  indeed  be  gathered  by  the  discriminat- 
ing reader  who  consults  the  cases  cited,  but  to  the  author  there  is  only 
one  law  and  one  gospel.     There  is,  indeed,  as  Chief  Justice  Baldwin 
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of  Connecticut  recently  reminded  us  in  Hoxie  v.  B.  B.,1  a  "general 
American  common  law,  resting  on  considerations  of  right  and  justice," 
but  each  State  has  its  own  distinct  embodiment  of  that  law  and  the 
general  American  common  law  is  not  to  be  ascertained  by  throwing 
into  a  heterogeneous  mass  all  the  decisions  of  all  the  States  but  by 
summing  up  the  points  in  which  they  all  agree  and  in  noting  care- 
fully the  numerous  points  of  disagreement  and  divergence.  Uniformity 
of  law  throughout  the  land  is,  indeed,  a  consummation  much  to  be 
desired,  but  it  certainly  is  not  a  present  fact  and  it  cannot  be  attained 
by  ignoring  but  rather  by  recognizing  and  criticising  the  aberrations 
from  the  main  body  of  principles  and  rules. 

As  has  been  said  above,  Mr.  Tiffany  has  not  been  content,  in  Under- 
bill's phrase,  "to  record  the  law  as  he  has  found  it  to  exist"  (a  parlous 
undertaking)  but  has  presented  to  the  reader  a  reasoned  discussion  of 
principles,  with  such  criticism  of  the  authorities  as  that  enterprise 
called  for.  This  makes  the  book  of  value  to  the  student  and  teacher  of 
law  as  well  as  to  the  practitioner.  But  in  his  attitude  with  respect  to 
legal  development  our  author  belongs  distinctly  to  the  conservative 
school  of  jurists.  This  attitude  is  well  illustrated  by  his  criticism  of 
the  recent  tendency  of  the  courts  to  treat  as  a  constructive  eviction 
the  failure  of  a  landlord  to  observe  covenants  the  breach  of  which 
renders  the  demised  premises  untenantable  (Vol.  II,  p.  1271).  One 
need  not  be  an  "insurgent"  or  even  a  dangerous  "progressive"  to  recog- 
nize the  validity  of  new  adaptations  of  the  law  to  new  conditions,  even 
though  this  may  involve  the  restatement  of  time-honored  principles  or 
even  the  abandonment  of  old  conceptions  as  to  the  scope  of  legal 
remedies;  and  it  would  seem  to  be  only  a  proper  use  of  the  principle 
of  eviction  to  apply  it  to  the  case  of  the  tenant  in  a  modern,  steam- 
heated  apartment,  who  is  forced  to  abandon  the  premises  through  the 
owner's  failure  to  furnish  adequate  heat  in  pursuance  of  his  contract 
so  to  do. 

Other  instances  of  this  tendency  of  our  author  might  be  cited  but 
the  defect  is,  in  the  present  state  of  legal  thought  in  this  country,  a 
manifestation  of  orthodoxy  and  not  of  heresy  and  must  not  be  pressed 
too  hard.  Least  of  all  should  it  lead  the  reader  to  overlook  the  merits 
of  a  very  solid,  learned  and  valuable  contribution  to  our  legal  literature. 
The  work  is  worthy  to  stand  beside  the  same  author's  "Law  of  Real 
Property"  and  to  say  that  is  to  give  it  high  praise. 

G.  W.  K. 

The  Constitution  of  the  Commonwealth  op  Australia.  By  W. 
Harrison  Moore.  Melbourne:  Charles  F.  Maxwell.  1910.  pp. 
xxviii,  782. 

One  of  the  most  valuable  services  rendered  by  the  study  of  com- 
parative constitutional  law  is  the  bringing  of  our  own  institutions  out 
into  a  new  and  bolder  relief;  and  for  this  reason  (as  well  as  on  account 
of  its  intrinsic  merits)  Mr.  Moore's  Constitutional  Law  ought  to  meet 
with  a  hearty  welcome  in  the  United  States.  It  is  so  systematically 
and  carefully  done;  it  contains  such  copious  references  to  the  judicial 
decisions  of  our  own  tribunals;  and  it  illuminates  so  many  federal 
problems  (now  more  complex  and  vexatious  than  ever)  that  one  could 
hardly  imagine  a  better  book  to  keep  alongside  of  Story,  Kent, 
and  Willoughby.  It  deals  exhaustively  with  such  themes  as  the  organ- 
ization and  powers  of  the  Australian  federal  government,  the  place 

^igosO   82  Conn.  352,  36a 
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of  the  states  in  the  system,  and  judicial  control  of  legislation.  All  this 
part  of  the  volume  is  based  upon  a  painstaking  examination  of  con- 
stitutions, statutes,  judicial  decisions,  and  political  practice.  Here  are 
all  the  formal  facts  about  Australian  government  which  the  most 
exacting  legist  could  demand  set  forth  in  a  straightforward,  engaging 
manner.  But  the  book  is  more  than  a  formal  treatise,  for  the  author 
recognizes  with  Thayer  that  "the  study  of  constitutional  law  is  allied 
not  merely  with  history,  but  with  statecraft  and  with  the  political 
problems  of  our  great  and  complex  national  life."  Accordingly  he 
brings  within  his  survey  larger  matters  which  are  at  the  same  time 
juristic,  political,  and  economic — the  place  of  the  federal  system  in  the 
British  Empire  (the  despair  of  all  systematists),  the  essentials  of  legis- 
lative, executive,  and  judicial  power;  the  weight  of  judicial  precedent; 
and  the  social  implications  of  "right"  and  "liberty."  Among  the 
most  interesting  pages  for  the  American  lawyer  are  those  dealing  with 
the  intervention  of  the  state  and  federal  governments  in  the  causes  of 
private  parties  involving  constitutional  questions,  and  those  pages 
analyzing  the  nature  of  the  federal  taxing  power.  "The  High  Court 
of  Australia,"  he  says,  p.  365,  "has  in  several  instances  allowed  the 
state  government  or  the  Commonwealth  Government  to  intervene  in 
suits  in  which  it  was  not  a  party  on  the  record,  e.  g.  *  *  *  where 
the  state  of  Victoria  was  heard  on  the  ground  of  community  of  inter- 
est; *  *  *  where  Victoria  was  again  an  intervenant,  the  case 
being  one  which  raised  the  whole  question  of  the  relation  between  the 
Commonwealth  and  state  governments,  not  in  one  particular  only, 
but  generally;  *  *  *  the  Woodworkers  Case  where  the  Common- 
wealth and  the  state  of  New  South  Wales  intervened."  Those  who 
would  stretch  the  Federal  commerce  powers  to  cover  the  products  of 
child  labor  will  read  with  profit  the  pages  which  deal  with  the  case 
holding  unconstitutional  the  Excise  Tariff  Act  of  1906  making  dis- 
criminations in  duties  on  agricultural  implements  according  to  "cer- 
tain conditions  as  to  the  remuneration  of  labor  in  their  manufacture" 
(pp.  511  ff.).  In  this  case  the  court  took  the  view  that  the  Act  was 
"primarily  an  Act  to  compel  all  persons  engaged  in  this  industry  to 
pay  a  certain  rate  of  wages,  and  the  imposition  of  the  'tax'  was  a  mere 
incident  to  this  substantive  purpose."  The  Act  was  thus  frankly 
viewed  as  a  law  to  regulate  a  certain  branch  of  manufacturing — a 
matter  referred  by  the  constitution  to  the  states — and  was  held  in- 
valid. "If  this  were  not  so,"  said  the  court,  "the  Commonwealth 
Paliament  might  assume  and  exercise  complete  control  over  every  act 
of  every  person  in  the  Commonwealth  by  the  simple  method  of  impos- 
ing a  pecuniary  liability  on  everyone  who  did  not  conform  to  specified 
rules  of  action."  These  little  glimpses  into  Mr.  Moore's  informing 
volume  will  surely  serve  to  show  that  it  has  a  moving  interest  for 
students  of  federal  law  who  may  never  have  the  good  fortune  even  to 
visit  the  new  Commonwealth  far  away  in  the  Southern  Seas. 

C.  A.  B. 

Questioned  Documents.  By  Albert  S.  Osborn.  With  an  intro- 
duction by  Professor  John  H.  Wigmore.  Rochester,  N.  Y.:  The 
Lawyers'  Co-Operative  Publishing  Co.     1910.    pp.  xxiv,  501. 

Mr.  Osborn's  book  is  by  far  the  best  English  work  on  the  subject. 
It  is  a  careful  and  complete  exposition  of  the  science  and  art  of  the 
examination  of  questioned  documents,  the  methods  of  investigating 
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them  and  of  presenting  the  results  of  the  investigation  to  a  court  or 
jury.  Its  main  purpose  is  to  assist  an  attorney  in  the  presentation 
of  the  facts  of  his  case.  Authorities  are  cited  to  show  the  admis- 
sibility in  evidence  of  photographs,  either  as  reproductions  of  the 
document  or  enlarged  to  show  more  clearly  certain  significant  details, 
and  the  propriety  of  the  use  in  court  of  the  microscope  and  similar 
instruments,  but  these  questions  are  incidental  to  the  main  purpose. 
The  author's  style,  numerous  well  chosen  illustrations  and  excellent 
press  work  add  not  a  little  to  the  book's  attractiveness. 

Mr.  Osborn  first  discusses  the  mechanics  of  his  art,  explaining  the 
application  of  the  camera,  the  microscope,  the  stereoscope  and  various 
ingenious  measuring  devices  for  the  investigation  of  a  questioned  docu- 
ment. The  explanations  are  full  and  there  is  no  suggestion  of  mystery, 
but  they  show  the  very  high  degree  of  mechanical  skill  that  an  investi- 
gator must  possess,  to  say  nothing  of  a  host  of  other  qualifications.  He 
next  treats  of  the  basic  characteristics  of  handwriting  which  are  small 
in  themselves  and  ingrained  by  years  of  habit,  such  as  the  system  of 
writing,  movement,  slant,  alignment,  position  and  pressure  of  the  pen, 
shading,  etc.  These  are  seldom  either  imitated  or  noticed  by  a  forger 
and  the  resulting  differences  between  the  real  and  the  false  are  easily 
shown  as  well  as  apprehended.  Special  problems,  e.  g.,  varieties  of 
forgery,  sequence  of  writing,  writing  over  folds,  erasures  and  altera- 
tions and  the  age  of  documents,  receive  careful  treatment.  A  par- 
ticularly interesting  subject,  and  one  never  before  discussed,  is  ques- 
tioned typewriting.  Mr.  Osborn  shows  that  every  typewriting  machine 
has  peculiar  characteristics,  and  that  the  identification  of  a  typewritten 
document  as  the  product  of  a  certain  machine,  or  of  a  certain  date,  is 
entirely  possible  and  has  been  actually  accomplished  in  court. 

The  author  is  decidedly  progressive  in  his  attitude  toward  legal 
procedure.  His  cry  is  "show  the  facts."  He  argues  strongly,  and 
sensibly,  that  a  rule  of  evidence  should  not  prevent  every  fact,  however 
minute,  from  being  shown;  that  the  truth  can  never  fail  to  establish 
the  genuine  and  discredit  the  spurious;  that  any  rule  of  law  or  pro- 
cedure which  does  not  further  these  ends  is  an  obstacle  to  the  innocent, 
an  aid  to  the  guilty  and  defeats  justice.  On  these  grounds  he  decries 
the  exclusion  of  genuine  writings  as  standards  of  comparison,  the  objec- 
tions to  the  use  of  photographs,  photo-micrographs  or  any  modern  • 
scientific  method  or  appliance  which  may  tend  to  clarify  the  question 
under  discussion.  It  is  gratifying  to  know  that  the  courts  are  gradu- 
ally adopting  these  views. 

The  author's  attitude  toward  expert  testimony  is  equally  progressive. 
He  says,  in  his  introduction,  "Expert  testimony,  on  any  subject,  that 
is  merely  the  statement  of  an  opinion  may  be  of  but  little  value  and 
often  is  not  worth  the  time  that  it  consumes  in  a  court  of  law."  And 
again,  on  p.  468,  "The  primary  purpose  and  function  of  questioned 
document  expert  testimony  is  not  to  foist  a  ready-made  opinion  on 
court  and  jury,  but  to  assist  the  jury  in  reaching  a  correct  interpreta- 
tion of  the  facts  before  them.  The  importance  of  the  bare  opinion 
given  by  the  witness  should  be  constantly  minimized  and  the  reasons 
for  the  opinion  should  be  elaborated  and  emphasized.  *  *  *  Two 
mere  opinions  in  conflict  may  neutralize  each  other,  but  this  is  not 
usually  true  of  two  reasons."  An  adherence  to  these  principles 
would  certainly  increase  the  respect  accorded  to  expert  testimony,  as 
well  as  its  value  to  a  litigant. 

R.  E.  R. 
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A  Manual  op  Medical  Jurisprudence.  By  Marshall  D.  Ewell, 
M.  D.  Students'  Series,  Second  Edition.  Boston:  Little,  Brown 
&  Co.    1909.    pp.  X,  407. 

In  his  preface  the  author  expresses  his  desire  to  state  "all  the 
leading  facts  and  principles  of  the  science  concisely  and  yet  clearly" 
and  intimates  his  belief  that,  excepting  the  subjects  Toxicology  and 
Insanity  he  has  done  so.  While  it  is  impossible  to  agree  with  this 
view,  yet,  he  has  produced  a  useful  and  compact  volume  which  should 
be  of  great  use  to  those  for  whom  it  was  written.  It  is  well  up  to 
the  high  standard  set  by  the  other  volumes  of  the  Students  Series. 

Chapter  I,  dealing  with  experts,  their  compensation,  and  the  rela- 
tion of  physician  and  patient,  and  chapter  XIX,  dealing  with  Civil 
Malpractise,  should  be  read  by  all  young  doctors.  The  chapter  on 
Medico-Legal  Inspections,  which  is  based  almost  entirely  on  Virchaw's 
works  is  also  good,  but  the  amount  of  space  taken  up  in  the  directions 
for  performing  an  autopsy  might  have  been  employed  to  better  advan- 
tage in  other  ways,  as  they  are  couched  in  such  technical  language 
as  to  be  of  little  use  to  the  lawyer.  Indeed  the  use  of  medical  terms 
throughout  the  entire  work,  without  any  explanation  of  their  meaning 
detracts  seriously  from  the  value  of  the  work.  A  good  glossary  would, 
in  fact,  double  its  usefulness. 

The  chapters  on  Wounds,  Burns  and  Scalds,  on  The  Signs,  Modes, 
Causes,  etc.  of  Death,  on  Pregnancy,  on  Delivery,  on  Birth,  on  Infanti- 
cide and  on  Defloration  and  Rape  are  particularly  valuable,  though 
in  the  lasted  named  the  author  states  that  the  age  of  consent  has  been 
fixed  by  statute  at  from  ten  to  fourteen  years,  while  as  a  matter  of 
fact  it  has  been  eighteen  years  in  this  State  for  a  long  time.  In  the 
chapter  on  Legitimacy  and  Paternity,  one  of  the  best  in  the  book,  the 
author  mentions  on  page  202  a  most  interesting  possibility,  namely 
"that  in  cases  of  a  second  marriage  by  the  mother,  a  child  of  the 
second  marriage  may  reeembe  neither  parent  but  the  first  husband." 
He  mentions  no  direct  authority  for  this  nor  is  any  known  to  the 
reviewer,  but  that  such  a  rule  prevails  among  some  of  the  lower 
animals  is  well  known  to  breeders  and  fanciers.  More  than  a  third 
of  the  chapter  on  Personal  Identity  is  devoted  to  the  subject  of 
blood  stains  and  the  technique  of  their  examination,  and  is  conse- 
quently of  more  use  to  medical  than  legal  students.  The  chapter 
on  Feigned,  Factitious  and  Latent  Diseases  is  an  excellent  one  and 
might  well  have  been  amplified.  The  chapters  on  Toxicology  and 
Insanity  are  all  the  author  claims  for  them  in  the  preface.  The 
subjects  are  well  outlined  and  many  good  references  are  given.  On 
the  whole  the  work  is  interesting  and  should  prove  of  considerable 
value  not  only  to  the  student  but  also  to  the  general  practitioner 
of  law  or  medicine  who  does  not  feel  impelled  to  make  a  special 
study  of  the  subject.  J.  E.  C. 
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JOINT  AND  SEVERAL  LIABILITY  OF 
PARTNERS. 

At  common  law,  every  contract  of  a  partnership  is  the  joint 
contract  of  its  members.  The  firm  is  not  recognized  as  a  legal 
entity,  nor  are  the  partners  deemed  mere  sureties  for  it.  They  are 
primary  debtors  and  joint  debtors. 

CONSEQUENCES   TO   CREDITORS. 

This  doctrine  operated  to  the  disadvantage  of  firm  creditors 
in  several  ways.  If  a  firm  creditor  sued  upon  a  firm  contract,  he 
was  bound  to  join  all  of  the  partners  as  defendants,  and  he  would 
be  non-suited,  if  he  omitted  any.  As  English  law  did  not  require 
a  registration  of  partnerships,  a  creditor  might  be  non-suited  twenty 
times  before  learning  the  names  of  all  of  the  members.1  Lord 
Mansfield  thought  it  cruel  "to  turn  a  creditor  round,  and  make  him 
pay  the  whole  costs  of  a  non-suit,  in  favour  of  a  defendant,  who  is 
certainly  liable  to  pay  his  whole  demand."  Hence,  he  ruled  that 
a  creditor  should  be  allowed  to  recover  against  one  or  more  of  the 
firm,  unless  those  whom  he  had  named  as  defendants  disclosed 
their  omitted  copartners  and  pleaded  the  non-joinder  in  abatement. 
This  is  still  the  rule  at  law.2 

Again,  as  the  partners  were  joint  debtors,  if  the  creditor  pur- 
sued one  or  more  of  them  to  judgment,  his  cause  of  action  was 
merged  in  such  judgment,  and  he  could  not  maintain  thereafter,  a 
suit  at  law  against  an  omitted  partner,  though  he  was  a  dormant 

^ice  v.  Shute  (1770)  5  Burr.  261 1,  2613,  2  W.  Bl.  696.  Followed  in 
Abbot  v.  Smith   (1774)  2  W.  Bl.  047. 

'Armour  &  Co.  v.  Ward  &  Co.  (1905)  78  Vt.  60,  28  At.  60.  In 
Sandusky  v.  Sidwell  (1898)  173  111.  493,  50  N.  E.  1003,  plea  in  abatement 
was  held  unnecessary  because  the  non-joinder  appeared  on  the  face  of  the 
complaint.  Non-joinder  so  appeared  in  the  Vermont  case,  but  the  court 
held  it  must  be  specially  pleaded. 
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partner  and  for  that  reason  unknown  to  the  creditor  when  he  took 
his  first  judgment.  The  creditor's  cause  of  action,  it  is  held,  is 
founded  on  a  joint  contract.  Having  taken  judgment  on  that 
against  some  of  the  joint  promisors,  he  cannot  maintain  a  second 
action  against  them  upon  it;  and  he  cannot  maintain  an  action 
against  the  omitted  promisors  severally,  because  their  promise  was 
joint  and  not  several.8 

Again,  if  the  firm  creditor  released  one  partner  from  his  part- 
nership indebtedness,  he  barred  himself  from  a  recovery  against 
the  others.  The  joint  debt  was  gone,  and  he  had  never  secured 
the  several  contract  of  the  other  partners.4 

Still  again,  as  the  partners  were  joint  debtors,  the  death  of  a 
partner  operated  at  common  law,  to  throw  the  entire  burden  of  the 
debt  upon  the  survivor.8 

RELIEF  IN  EQUITY. 

While  the  liability  for  partnership  debts  survived  at  law,  be- 
cause of  their  joint  character,  this  survivorship  was  not  recognized 

8Ward  v.  Johnson  (1816)  13  Mass.  148;  Robertson  v.  Smith  (N.  Y. 
1821)  18  Johns.  459,  9  Am.  Dec.  227;  Smith  v.  Black  (Pa.  1822)  9  S.  & 
R.  142,  146,  11  Am.  Dec.  686,  a  judgment  once  rendered  extinguishes  the 
original  cause  of  action,  and  is  a  bar,  not  only  to  a  subsequent  action 
brought  against  the  same  persons,  but  against  all  others;  the  judgment 
puts  an  end  to  all  litigation  on  the  same  subject  matter  of  the  action,  and 
a  discovery  of  a  new  party  or  the  happening  of  new  damages  does  not 
give  a  new  cause  of  action.  Moale  v.  Hollins  (Md.  1839)  11  G.  &  J.  11, 
33  Am.  Dec.  684  with  note;  McFarlane  v.  Kipp  (1903)  206  Pa.  St.  317,  55 
At.  986;  Wann  v.  McNulty  (1845)  7  M-  (2  Gill.)  355,  43  Am.  Dec.  58; 
Mason  v.  Eldred  (1867)  73  U.  S.  (6  Wall.)  231,  18  L.  Ed.  783,  criticising 
Sheehy  v.  Mandeville  (1810)  10  U.  S.  (6  Cr.)  253;  King  v.  Hoare  (1844) 
13  M.  &  W.  493.  At  p.  503  Parke,  B.,  said:  "It  is  remarkable  that  this 
question  should  never  have  been  actually  decided  in  the;  courts  of  this 
country."  He  disapproved  of  Sheehy  v.  Mandeville  supra,  and  followed 
Ward  v.  Johnson  supra. 

*Ward  v.  Johnson  (1816)  13  Mass.  148,  151,  "A  release  to  one  joint 
obligor  or  promisor  will  operate  as  a  discharge  of  the  whole;"  Bower  v. 
Swadlin  (1738)  1  Atk.  294,  "There  is  no  doubt  but  a  release  to  one  joint 
obligor  is  a  release  in  equity  to  both  as  well  as  in  law;"  Cheetham  v. 
Ward  (1797)  I  Bos.  &  P.  630,  633,  4  R.  R.  741,  "The  very  point  in  issue  was 
decided  in  the  year  book;  and  Brian  there  gives  a  satisfactory  reason  for 
the  decision.  In  fact  there  is  but  one  duty  extending  to  both  obligors ;  and 
it  was  therefore  pointedly  put  that  a  discharge  of  one  is  a  discharge  of 
both."  In  re  E.  W.  A.  [1901]'  2  K.  B.  642,  10  L.  J.  K.  B.  8io,  85  L.  T.  31,  8 
Man.  250. 

"Morr  v.  Southwick  (Ala.  1835)  2  Porter  351,  371,  "By  the  common 
law,  the  debts  of  partners  are  joint;  and  by  the  death  of  one  they  be- 
come extinguished  as  to  his  estate,  and  can  only  be  revived  in  equity;" 
Osgood  v.  Spencer  (Md.  1828)  2  H.  &  G.  133,  134,  "On  a  joint  contract 
such  as  this  [a  promissory  note  by  partners]  the  remedy  at  law  exists 
only  against  the  surviving  drawers;"  Grant  v.  Shurter  (N.  Y.  1828)  1 
Wend.  148,  150,  "In  the  case  of  a  joint  contract,  if  one  of  the  parties  die, 
his  executor  is  at  law  discharged  from  liability,  and  the  survivor  alone 
can  be  sued." 
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in  equity.  Indeed,  the  rule  as  to  survivorship  of  firm  liability  at 
common  law  has  always  been  deemed  one.  of  procedure.8  The 
creditor  could  not  join  the  surviving  partner  and  the  executor  of 
the  deceased  partner,  "for  the  one  is  to  be  charged  de  bonis  testa- 
toris  and  the  other  de  bonis  propiis."'1  But  equity  has  always  ac- 
cepted and  applied  the  rule  of  the  Law  Merchant  as  formulated  in 
the  maxim,  jus  accrescendi  inter  mercatores  locum  non  habet.  It 
did  not  give  to  the  surviving  partner  full  ownership  of  the  firm 
property,  but  compelled  him  to  account  to  the  representatives  of 
the  deceased  partner  for  the  latter's  share.8  On  the  other  hand, 
it  did  not  subject  him  to  sole  liability  for  firm  debts.  If  sued  at 
law,  or  compelled  otherwise  to  pay  firm  debts,  it  permitted  him 
to  charge  such  payments  in  the  partnership  account,  and  if  the  firm 
property  was  insufficient  to  satisfy  the  claims  to  call  on  the  estate 
of  the  deceased  partner  for  contribution.0  Moreover,  it  always 
permitted  the  firm  creditor  to  proceed  directly  against  the  deceased 
partner's  estate.10 

*In  re  Doetsch,  Matheson  v.  Ludwig  [1896]  2  Ch.  836,  839,  65  I,.  J. 
Ch.  855,  75  L.  T.  69,  "The  Spanish  Courts  require  that  a  joint  creditor 
shall  before  he  seeks  to  reach  the  estate  of  a  deceased  partner  first  pro- 
ceed against  and  exhaust  or  prove  insolvency  of  the  joint  estate.  In  my 
opinion,  that  is  a  matter  of  procedure."  White  v.  Com.  Gen.  Ins.  Co. 
(1910)  34  App.  D.  C.  460,  468. 

THall  v.  Hussam  (1679)  2  Lev.  228.  For  the  same  reason,  the  surviv- 
ing partners  and  the  executor  of  the  deceased  could  not  join  as  plaintiffs 
for  the  recovery  of  firm  claims,  but  the  survivor  had  to  sue  alone.  Martin 
v.  Crompe  (1696)  1  Ld.  Ray.  340,  Comb.  474,  2  Salk.  444.  Holt,  C.  J., 
said,  "There  is  here  a  joint  constituting  of  a  bailiff,  and  therefore  the  con- 
tract will  survive ;  and  the  bailiff  shall  have  an  action  against  the  survivor 
for  his  wages.  If  the  bailiff  accounts,  he  shall  deduct  his  charges  out  of 
the  effects  of  both ;  but  that  which  is  clear  upon  the  account  stated,  will 
belong  to  the  administrator  and  the  survivor,  but  the  survivor  shall  take 
the  whole,  and  allow  a  moiety  to  the  administrator.  It  would  make  strange 
confusion  that  one  should  sue  in  his  own  right  and  the  other  in  another's 
right."  Accord.  Kemp  v.  Andrews  (1690)  Carth.  170,  "The  action  must 
necessarily  survive,  though  the  interest  does  not;  otherwise  there  would 
be  a  failure  of  justice,  because  the  survivor  and  the  executors  of  those 
who  were  dead,  cannot  join  in  the  action,  for  that  their  rights  are  of 
several  matters,  and  there  must  be  several  judgments." 

•Jeffereys  v.  Small  (1683)  1  Vernon  217;  Elliott  v.  Brown  (1791)  3 
Sw.  489.  Even  common  law  courts  recognize  this  doctrine.  Hammond  v. 
Jethro  (1611)  2  Brownlow  &  Gold.  99  note. 

•Jacomb  v.  Harwood  (1751)  2  Ves.  Sr.  265.  Sir  John  Strange  at  p. 
268  declared  that  a  surviving  partner  against  whom  a  judgment  has  been 
recovered  by  a  firm  creditor,  and  who  was  an  executor  of  the  deceased 
partner,  might  apply  assets  of  this  estate  to  the  satisfaction  of  the  firm 
debt,  unless  there  were  circumstances  of  fraud  and  collusion.  "For," 
he  adds,  "certainly  the  partnership  creditors  would  have  a  right  to  go 
against  the  separate  estates  of  either  of  the  partners."  Lang  v.  Keppelle 
(Pa.   1809)   1  Binn.  123,  125. 

10Lane  v.  Williams  (1693)  2  Vernon  292;  Jacomb  v.  Harwood  (1751) 
2  Ves.  Sr.  265,  268;  Lang  v.  Keppelle  (Pa.  1804)  1  Binn.  123.    In  Kendall 
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It  is  true  that  Lord  Thurlow11  and  Lord  Eldon12  expressed 
surprise  that  equity  should  permit  this.  But  the  real  matter  for 
surprise  is  that  they  should  have  had  doubts,  or  that  they  should 
have  been  ignorant  of  the  reasons  for  the  divergent  rules  in  equity 
and  at  law,  on  this  point.  Sir  William  Grant  shows  very  clearly 
in  Devaynes  v.  Noble,  Sleeche's  Case,1*  that  courts  of  equity  in 
case  of  the  death  of  a  partner  have  given  effect  to  the  Lex  Mer- 
catoria,  by  which  "a  partnership  contract  is  several  as  well  as 
joint,"  differing  in  this  respect  from  courts  of  common  law.  A 
similar  view  is  expressed  by  the  Court  of  Appeals  of  Maryland.14 
It  was  natural  that  courts  of  equity  should  continue  to  apply  this 
doctrine  of  the  Law  Merchant,  even  though  the  courts  of  law  did 
not.  Malynes  tells  us  that  "merchants'  causes  are  properly  to  be 
determined  in  the  chancery  *  *  *  for  the  customs  of  merchants  are 
preserved  chiefly  in  the  said  Court."18  As  the  various  merchants' 
courts  died  out  in  England,  and  especially  after  Lord  Bacon's 
victory  over  Lord  Coke  had  greatly  increased  the  jurisdiction  of 
chancery,  merchants  frequently  resorted  to  these  tribunals  for  the 
adjudication  of  their  disputes.  In  this  way  it  happened  that  a 
rule  of  the  Law  Merchant,  adopted  and  applied,  by  equity  courts, 
came  tc  be  considered  an  anomalous  creation  of  equity.18 

By  the  Law  Merchant,  the  liability  of  partners  was  joint  and 
several,  as  well  during  the  life  of  the  partners,  as  after  the  death 

v.  Hamilton  (1879)  L.  R.  4  App.  Cas.  509,  Earl  Cairns,  L.  C,  expresses 
the  view,  that  the  right  of  firm  creditors  against  the  estate  of  a  deceased 
partner  was  originally  an  indirect  one,  through  the  surviving  partner,  but 
he  cites  no  authority  for  this  view,  and  the  foregoing  cases  show  that  the 
right  has  always  been  direct,  and  not  derivative  from  the  survivor's  right 
of  contribution. 

"Hoare  v.  Contencin  (1779)  1  Bro.  Ch.  27,  29.  "I  find  still  greater 
difficulty  to  discover  a  principle,  that  the  plaintiff  can  come  here  merely 
because  a  party  is  dead,  by  which  the  action  is  extinguished  against  him, 
and  survives  only  against  the  rest." 

aBx  parte  Kendall  (1811)  17  Ves.  514,  525.  "Without  going  through 
all  the  authorities,  and  repeating  Lord  Thurdow's  doubt  in  Hoare  v.  Con- 
tencin, and  my  own  surprise,  that  a  court  of  equity  should  have  interposed 
to  enlarge  the  effect  of  a  legal  contract,  the  modern  doctrine  certainly  is, 
that  where  a  man  has  chosen  to  take  the  joint  credit  of  several,  though  at 
law  his  security  is  wearing  out,  as  each  of  his  debtors  dies,  yet  it  is  fit 
that  the  creditor,  whose  debt  remains  at  law  only  against  the  survivor 
should  resort  to  the  assets  of  a  deceased  debtor,  and  a  court  of  equity  will 
under  certain  modifications  constitute  that  demand." 

"(1816)  1  Meriv.  530,  563-4. 

"McCulloch  v.  Dashiell  (Md.  1827)  1  H.  &  G.  96,  105. 

"Lex  Mercatoria  (1622)  p.  303. 

"What  is  the  Law  Merchant?  2  Columbia  Law  Review  470,  485;. 
Essays  in  Anglo-American  Legal  History,  Vol.  Ill,  p.  34. 
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of  one  or  more.  Such  is  still  their  liability  in  Scotland.17  There 
are  many  judicial  dicta  to  the  effect,  that  the  equity  doctrine  is 
equally  extensive.18  Following  them,  Sir  Frederick  Pollock's 
original  draft  of  the  English  Partnership  Act  contained  this  pro- 
vision : 

"Art.  15.  Every  partner  is  liable  jointly  with  the  other  partners, 
and  in  the  case  of  mercantile  contracts  (at  all  events)  is  also 
severally  liable  for  all  debts  and  obligations  incurred,  while  he  is 
a  partner  and  in  the  usual  course  of  partnership  business  by  or  on 
behalf  of  the  firm." 

The  distinguished  draftsman  tells  us19  that  this  article  was 
based  on  the  judicial  deliverances,  quoted  above,  as  well  as  on  the 
authority  of  Lindley  on  Partnership,20  and  a  section  of  the  Indian 
Contract  Act.21  Many  jurists,  in  this  country,  have  declared  "that 
in  equity  all  partnership  debts  are  to  be  deemed  joint  and 
several."22 


"Wallace  v.  Plock  (1841)  3  D.  (Sess.  Cas.  2d  Ser.")  1047,  "Held, 
that  a  bill  in  which  a  company  was  an  obligant  constituted  the  debt  directly 
against  every  partner  of  the  company,  and  was  a  warrant  for  diligence 
against  every  such  partner  and  his  individual  estate,  the  creditor  not  being 
bound  first  to  discuss  the  estate  of  the  company."  Bell,  Principles  of 
Scotch  Law,  §  356.  English  Partnership  Act,  1890,  §  9:  "Every  partner  is 
liable  jointly  with  the  other  partners,  and  in  Scotland  severally  also." 

"Williamson  v.  Henderson  (1833)  1  M.  &  K.  582,  2  L.  J.  Ch.  196,  36 
R.  R.  386.  Sir  John  Leach,  M.  R.,  said,  "All  the  authorities  establish  that 
in  the  consideration  of  a  court  of  equity,  a  partnership  debt  is  several  as 
well  as  joint."  Beresford  v.  Browning  (1875)  L.  R.  20  Eq.  564,  45  L.  J. 
Ch.  36,  Jessel,-'M.  R.,  at  p.  573,  "The  law  as  laid  down  by  Sir  Wm.  Grant 
[in  Devaynes  v.  Noble,  Sleeche's  Case,  1  Mer.  539]  has  never  been  ques- 
tioned, that  it  certainly  extends  to  all  mercantile  partnerships.  There  all 
partnership  contracts  are  several  as  well  as  joint."  Same  case  on  appeal 
(1875)  L.  R-  1  Ch.  D.  30,  33  L.  T.  524.  James,  L.  J.,  at  p.  34,  '.'The 
liability  of  partners  for  property,  acquired  by  them  as  copartners  is  in 
equity  joint  and  several."  Mellish,  L.  J-,  at  p.  36,  "If  one  partner,  retiring, 
does  not  cease  to  be  liable  at  law,  I  think  it  clear  that  if  one  dies,  his 
estate  cannot  escape  from  liability — in  other  words,  the  liability  is  sev- 
eral as  well  as  joint."  Baggally,  L  J.,  at  p.  37,  "There  was  a  joint  and 
several  liability  on  the  surviving  partners  to  pay  to  the  executors  of  a 
deceased  partner,  the  value  of  his  share." 

"Pollock,  Digest  of  the  Law  of  Partnership  (St.  Louis  ed.  1878)  p.  26. 
In  the  8th  edition  at  p.  44,  the  author  says,  "It  used  to  be  stated  that  by 
the  English  rule  of  equity  partnership  debts  are  joint  and  several." 

"Lindley,  Partnership  (3rd  Eng.  ed.)  Vol.  1,  p.  382.  "Partnership 
liability  is  in  equity  not  only  joint,  but  also  several,  except  under  special 
circumstances." 

"Art.  249.  "Every  partner  is  liable  for  all  debts  and  obligations  in- 
curred while  he  is  a  partner  in  the  usual  course  of  business  by  or  on  behalf 
of  the  partnership." 

"Story,  Partnership  (7th  ed.)  §  362;  Story,  Equity  Jurisprudence  (13th 
ed.)  Vol.  I,  p.  686.  "The  ground  of  the  present  doctrine  is  that  every 
partnership  debt  is  joint  and  several."  Reimsdyk  v.  Kane  (1813)  1  Gall. 
630,  643.  Story,  J.,  "The  ground  of  relief  in  cases  of  this  nature  is  that 
the  joint  contract  is  in  equity  deemed  a  joint  and  several  contract."    Har- 


106  COLUMBIA   LAW  REVIEW. 

EQUITY   RULE   NARROWED    IN   ENGLAND. 

Before  Sir  Frederick's  draft  of  the  Partnership  Act  had  been 
passed  upon  by  Parliament,  the  House  of  Lords  rendered  a  de- 
cision which  had  the  effect  of  greatly  narrowing  the  equity  rule, 
stated  above.28  The  plaintiffs,  in  this  action,  had  sued  to  judgment 
the  two  ostensible  partners  in  the  firm  of  Wilson  and  McLay. 
The  judgment  debtors  proving  to  be  insolvent,  and  plaintiffs  hav- 
ing learned  that  Hamilton  had  been  a  secret  partner  in  the  firm, 
now  brought  suit  against  him  for  the  firm  debt.  His  defense  was 
based  on  the  common  law  theory,  that  a  partnership  debt  is  the 
joint  debt  of  the  partners,  and  had  been  merged  in  the  judgment 
formerly  recovered  against  Wilson  and  McLay.  Plaintiffs  in- 
sisted that  the  Judicature  Acts  had  given  to  the  courts  of  law  an 
equitable  as  well  as  a  legal  jurisdiction,  and  that  rules  of  equity 
should  prevail  in  this  case.  Plaintiffs  obtained  judgment,  at  the 
trial,  which  was  reversed  by  the  Court  of  Appeal.24  In  the  House 
of  Lords,  the  case  was  twice  argued,  first  before  four  law  Lords, 
and  a  second  time,  before  seven.  Notwithstanding  considerable 
"differences  of  opinion  among  their  Lordships,"25  the  judgment  of 
the  Court  of  Appeal  was  affirmed,  with  but  one  dissenting  opinion, 
that  of  Lord  Penzance.  Since  that  decision,  it  has  not  been  open  to 
doubt  in  England,  that  a  partnership  contract  is  the  joint  contract 
of  the  partners :  that  it  is  joint  in  equity  as  well  as  at  law,  except 
in  the  case  of  a  partner's  death.  For  the  purpose  of  giving  firm 
creditors  a  remedy  against  the  estate  of  a  deceased  partner,  and 
for  that  purpose  only,  equity  treats  a  firm  contract  as  joint  and 
several.  Accordingly,  Sir  Frederick  Pollock's  proposed  article, 
set  out  above,  was  redrawn  so  as  to  read  as  follows  :M 

"Every  partner  in  a  firm  is  liable  jointly  with  the  other  part- 
ners, and  in  Scotland  severally  also,  for  all  the  debts  and  obliga- 
tions of  the  firm  incurred  while  he  is  a  partner;  and  after  his 
death  his  estate  is  also  severally  liable  in  a  due  course  of  adminis- 

nersly  v.  Lambert  (N.  Y.  1817)  2  Johns.  Ch.  508,  511.  Chancellor  Kent, 
"It  is  in  equity,  a  joint  and  several  debt."  2  Kent  Commentaries,  p.  58, 
"For  the  debt  is  joint  and  several,  and  equally  a  charge  upon  the  assets 
of  the  deceased  partner  and  against  the  person  and  estate  of  the  survivor." 

"Kendall  v.  Hamilton  (1879)  L.  R.  4  App.  Cas.  504,  41  L.  T.  418. 

"Kendall  v.  Hamilton  (1898)  3  C.  P.  D.  403,  48  L.  J.  C.  P.  705. 

"Lord  Gordon  in  4  App.  Cas.  at  p.  545. 

"Partnership  Act,  1800,  §  9.  In  a  note  to  this  section,  Sir  Frederick 
Pollock  has  said  of  Kendall  v.  Hamilton  supra,  "So  far  as  the  result 
of  that  case  is  to  establish  a  difference  between  the  laws  of  the  two  coun- 
tries [England  and  Scotland],  for  which  there  seems  to  be  no  rational 
ground  in  any  difference  of  mercantile  usage,  it  is  perhaps  to  be  regretted." 
Digest  of  Partnership  (8th  ed.)  p.  46. 
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tration  for  such  debts  and  obligations,  so  far  as  they  remain  unsat- 
isfied, but  subject  in  England  or  Ireland  to  the  prior  payment  of 
his  separate  debts." 

EQUITY  RULE  PREVAILS  IN  MANY  STATES. 

While  English  judges  and  legislators,  ignoring  or  forgetting 
the  fact  that  the  rule  in  equity  was  but  the  continuation  of  the 
same  rule  in  the  Law  Merchant,  have  limited  its  application  to 
proceedings  against  the  estates  of  deceased  partners,  the  great 
majority  of  our  States  have  established  it  as  the  rule  to  be  en- 
forced in  all  courts.  Even  at  the  risk  of  being  tedious,  it  seems 
desirable  to  set  forth  at  some  length  the  statutes  and  decisions  of 
the  several  States  on  this  subject. 

As  early  as  1818,  the  legislature  of  Alabama  enacted  that, 
"Whenever  any  cause  of  action  may  exist  against  two  or  more 
partners,  of  any  denomination  whatever,  it  shall  be  lawful  to 
prosecute  an  action  against  any  one  or  more  of  them."27  The 
courts  have  repeatedly  affirmed  that  this  and  other  provisions  of 
the  Alabama  statutes  have  made  all  obligations  of  partners  joint 
and  several,  and  that  each  partner  is  a  direct  and  primary  debtor, 
not  a  mere  surety  for  the  firm.*8 

The  Arkansas  statute  is  even  more  sweeping.  It  declares  that 
"joint  obligations  shall  be  construed  to  have  the  same  effect  as 
joint  and  several  obligations,  and  may  be  sued  on,  and  recoveries 
had  thereon  in  like  manner."29  Under  this  it  was  early  held  that 
a  person  having  a  cause  of  action  against  a  firm  on  a  firm  con- 
tract, may  sue  one  or  more  of  the  partners  at  his  election.80 

The  Supreme  Court  of  Connecticut  holds  that  "a  partnership 
debt  is  several  as  well  as  joint;"  each  partner  "owes  the  whole, 
as  if  he  were  alone."  Accordingly  a  firm  creditor  is  entitled  to 
proceed  against  the  estate  of  a  deceased  partner,  without  first 
exhausting  the  firm  assets  or  showing  that  the  survivor  is  insol- 
vent, and  is  entitled  to  prove  ratably  with  the  separate  creditors 
of  the  deceased.31    The  following  statute  has  been  held  applicable 

"Continued  in  §  2506,  Code  of  1907. 

"Marr  v.  Southwick  (Ala.  1835)  2  Porter  351,  370;  Green  v.  Payne 
(1840)  1  Ala.  235;  Emanuel  v.  Bird  (1851)  19  Ala.  596,  603;  Haralson  v. 
Campbell  (1879)  63  Ala.  278;  Dollins  &  Adams  v.  Pollock  &  Co.  (1889)  89 
Ala.  351,  357;   Bramlett  v.  Kyle   (Ala.  1910)   52  So.  926. 

"Chap.  1 16,  §  64,  L.  of  1837,  now  §§  4420,  4422,  Kirby's  Statutes,  1904. 

"Hamilton  v.  Buxton  (1845)  6  Ark.  24;  Bradford  v.  Toney  (1875)  30 
Ark.  763. 

"Camp  v.  Grant  (1851)  21  Conn.  41,  55,  56,  54  Am.  Dec  321;  Olmsted 
v.  Olmsted  (1871)  38  Conn.  309,  328. 
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to  partners  as  debtors:82  "A  discharge  to  one  of  several  joint 
debtors,  purporting  to  discharge  him  only,  shall  not  affect  the 
claim  of  the  creditor  against  the  other  joint  debtors."*8 

One  of  the  most  explicit  enactments  as  to  the  several  liability 
of  partners  is  found  in  the  Code  of  Law  for  the  District  of 
Columbia,  passed  by  the  United  States  Congress,  viz. 

"§  1205.  Every  contract  and  obligation  entered  into  by  two  or 
more  persons,  whether  partners  or  merely  joint  contractors, 
whether  under  seal  or  not,  and  whether  written  or  verbal,  and 
whether  expressed  to  be  joint  and  several  or  not,  shall  for  the 
purposes  of  suit  thereupon  be  deemed  joint  and  several."84 

The  Georgia  code  gives  to  firm  creditors  the  right  to  sue  the 
survivor  and  the  personal  representative  of  the  deceased  partner.85 
This  statute,  it  has  been  judicially  declared,  "does  not  alter  or 
change  the  liability  of  partners,  as  defined  by  law,  but,  on  the 
contrary,  it  assumes  that  the  representative  of  the  deceased  partner 
will  protect  himself  by  pleading  any  legal  or  equitable  defense 
he  may  have  to  such  action."86 

Hawaiian  statutes  declare  the  liability  of  partners  in  an  unreg- 
istered partnership  to  be  several,87  and  permit  a  judgment  to  be 
entered  against  all  the  members  of  any  partnership,  when  made 
defendants,  though  process  is  served  upon  one  only,  provided  the 
execution  should  not  issue  against  the  separate  property  of  those 
not  served.88  The  Supreme  Court  holds  the  liability  of  partners 
to  be  several  as  well  as  joint,  and  recognizes  the  right  of  firm 
creditors  to  collect  their  claims  from  the  estate  of  a  deceased  part- 
ner, without  exhausting  the  firm  assets  or  showing  the  insolvency 
of  the  survivor.89 

While  the  legislation  of  Idaho  is  not  very  explicit  on  this 
subject  the  following  provision  secures  to  firm  creditors  all  the 
benefits  of  several  liability  on  the  part  of  the  members : 

"Sec.  .+147.  When  the  action  is  against  two  or  more  defendants 
jointly  or  severally  liable  on  a  contract  and  the  summons  is  served 
on  one  or  more  but  not  all  of  them,  the  plaintiff  may  proceed 

**Rice  v.  McMartin  (1873)  39  Conn.  573. 
"Genl.  Statutes,  1002,  §  655. 

"The  statute  is  applied  in  White  v.  Com.  Gen.  L.  Ins.  Co.  (1910)  34 
App.  D.  C.  460. 

"Code  of  Georgia,  1895,  §§  5014,  5015. 

"Garrard  v.  Dawson  (1873)  49  Ga.  434. 

"Revised  Laws,  1905,  §  2658.    Re  Tai  Wo  Chau  Co.  (1894)  9  H.  507. 

"Revised  Laws,  1905,  §  1741.    Stanley  v.  Akoi  (1900)  12  H.  344. 

"Estate  of  A.  Una  (1886)  6  H.  606. 
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against  the  defendants  served  in  the  same  manner  as  if  they  were 
the  only  defendants."40 

The  revised  statutes  of  Indiana  provide  that  "every  contract 
executed  jointly  by  the  decedent  with  any  person  or  persons  *  *  * 
shall  be  deemed  to  be  joint  and  several."41  This  includes  partner- 
ship contracts.42 

Firm  creditors  in  Iowa  may  sue  the  partnership  as  such,  or 
may  sue  all  or  either  of  the  individual  members  thereof.48  Such 
is  the  statutory  rule  in  Kansas.44 

The  Kentucky  code  gives  like  option  to  firm  creditors,  and 
also  permits  them  to  join  the  representatives  of  a  deceased  partner 
as  defendants  with  the  survivor,  or  to  proceed  separately  against 
each.45 

In  Louisiana,  ordinary  partners  are  joint  debtors,  but  a  creditor 
is  permitted  to  bring  his  action  against  all  or  any  of  them.  Ac- 
cordingly if  he  sues  one,  the  defendant  cannot  plead  non-joinder 
of  the  others.48 

Maine  has  always  enabled  firm  creditors  to  treat  a  firm  contract 
as  several,  upon  the  death  of  a  partner.  Hence  they  may  sue 
either  the  survivor,  or  the  estate  of  the  deceased,  or  may  proceed 
against  both  in  separate  suits.47  This  legislative  rule  was  copied 
from  a  Massachusetts  statute,  passed  February  26,  1800,48  and  now 
a  part  of  the  Revised  Laws  of  that  State.49 

Maryland  not  only  gives  to  firm  creditors  the  right  to  proceed 

"Revised  Codes,  §  41 12  permits  an  action  to  be  brought  against  a  part- 
nership in  its  "common  name,"  in  which  case  the  judgment  binds  the  firm 
property;  §  4860  permits  the  judgment  creditor,  in  a  case  under  §  4147,  to 
summon  the  non-served  partners  to  show  cause  why  they  should  not  be 
bound  by  the  judgment 

"Revised  Statutes,  1908,  §  2830. 

"Newman  v.  Gates  (1905)   165  Ind.  171,  175,  72  N.  E.  638. 

"Code,  1897,  §§  3465,  3468-  Streichen  v.  Fehleisen  (1900)  112  la.  612, 
615,  84  N.  W.  715. 

"General  Statutes,  1909,  §  1641.  "In  all  cases  of  joint  obligations  and 
joint  assumptions  of  copartners  or  others,  suits  may  be  brought  and  prose- 
cuted against  any  one  or  more  of  those  who  are  liable." 

"Civil  Code,  1906,  §  27.  Williams  v.  Rogers  (1879)  77  Ky.  (14  Bush) 
776,  784;  Hunt  v.  Semonin   (1881)   79  Ky.  27a 

"Drew  v.  Bank  of  Monroe  (1910)  125  La.  673,  51  So.  683,  applying  Act 
No.  103  of  1870,  §  2.    Saunders  Rev.  Civ.  Code,  §  2085. 

"Duly  v.  Hogan  (1802)  6b  Me.  351;  R.  S.  1903,  Ch.  84,  §  41.  The  pro- 
ceedings upon  the  death  of  a  partner,  by  the  personal  representative  of 
the  deceased  and  by  the  survivor,  respectively,  are  regulated  by  Chap,  71. 
See  Burgess  v.  Trust  Co.  (1907)  103  Me.  378. 

"Foster  v.  Hooper   (1800)   2  Mass.  572. 

"R.  L.  1902,  Ch.  141,  §  8.  Curtis  v.  Mansfield  (1853)  65  Mass.  (11 
Cush.)  152;  Sampson  v.  Shaw  (1869)   101  Mass.  145,  3  Am.  Dec  327. 
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against  the  estate  of  a  deceased  partner  "in  the  same  manner  and 
to  the  same  extent"  as  if  the  deceased  had  been  severally  bound,60 
but  also  provides  that  a  judgment  against  one  or  more  members 
of  a  partnership  shall  not  work  an  extinguishment  or  merger  of 
the  cause  of  action,  but  the  others  shall  remain  liable  to  suit  as  if 
their  liability  had  been  joint  and  several.61 

Since  1846,  Michigan  has  subjected  the  estate  of  every  deceased 
joint  debtor  to  a  several  liability,62  and  has  thus  enabled  firm 
creditors  to  proceed  at  the  same  time  against  the  surviving  partner 
and  against  the  deceased  partner's  estate.68  It  also  prohibits  the 
merger  of  a  cause  of  action  against  joint  debtors,  in  a  judgment 
against  one  or  some  of  them.64 

Minnesota  applied  the  common  law  rule  of  joint  liability  of 
partners,66  until  1897,  when  legislation  declared  that  this  liability 
should  be  several.66 

In  Mississippi  all  joint  debtors,  including  partners,  may  be  sued 
separately,  and  "separate  suits  may  be  brought  against  the  repre- 
sentatives of  such  of  the  parties  as  have  died."67 

Similar  rights  have  been  accorded  to  firm  creditors,  by  Mis- 
souri statutes,  since  1825.58 

The  statutes  of  Montana  present  a  situation  of  charming  con- 
fusion, which  has  not  yet  been  cleared  up  by  the  courts.68  They 
declare,  "All  joint  obligations  and  covenants  shall  hereafter  be 

"Public  General  Laws,  Art.  50,  §  1. 

uIbid.,  §  10.    Rhodes  &  Williams  v.  Amsinck  &  Co.  (1873)  37  Md.  345. 
"Compiled  Laws,  1897,  Art.  9385,  continuing  §  49,  Ch.  72,  R.  S.,  1846. 
"Manning  v.  Williams  (1851)  2  Mich.  105;  see  Stewart's  Appeal  (1878) 
39  Mich.  619. 

"Bonesteel  v.  Todd  (1861)  9  Mich.  371;  Mason  v.  Eldred  (1867)  73 
U.  S.  (6  Wall.)  231,  18  L.  Ed.  783;  Compiled  Laws,  1897,  Art.  10064. 
Another  provision  of  the  statutes  permits  a  firm  creditor  to  release  one 
or  more  of  the  partners,  after  dissolution,  without  discharging  the  others. 
C.  L.  1897,  Art.  10449. 

"Beatty  v.  Ambs  (1866)  11  Minn.  331  (Gil.  234). 

"Rev.  Laws,  1905,  §§  4282,  4283.  Partners  may  be  sued  jointly  or  sep- 
arately: judgment  against  one  is  no  ban  to  an  action  against  the  others  nor 
a  release  of  the  others,  and  a  firm  creditor  may  discharge  one  partner, 
without  impairing  his  right  to  recover  the  residue  of  his  debt  from  the 
others.    Sundberg  v.  Good  (1904)  92  Minn.  143,  99  N.  W.  638. 

"Code  of  1906,  §  2683.    Scharff  v.  Noble  (1889)  67  Miss.  143,  6  So.  843. 

"Revised  Statutes,  1909,  §§  2769,  2772,  continuing  Act  of  Feby.  12, 
1825;  Oldham  v.  Henderson  (1836)  4  Mo.  295;  Taylor  v.  Sartorious 
(1908)  130  Mo.  App.  23,  37-8;  Willis  v.  Barron  (1897)  143  Mo.  450,  45 
S.  W.  289,  65  Am.  St.  R.  673. 

"Carlson  v.  Barker  (1908)  36  Mont.  486,  93  Pac.  646,  refers  to  but  does 
not  attempt  to  solve  the  doubts  raised  by  the  statutes. 
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taken  and  held  to  be  joint  and  several  obligations  and  cove- 
nants;"60 that  "Where  all  the  parties,  who  unite  in  a  promise, 
receive  some  benefit  from  the  consideration,  whether  past  or 
present,  their  promise  is  presumed  to  be  joint  and  several,"81  but 
that  "Every  general  partner  is  liable  to  third  persons  for  all  the 
obligations  of  the  partnership,  jointly  with  his  copartners."62  It 
would  seem  to  the  writer  that  the  first  quoted  section  permits  a 
firm  creditor  to  sue  the  partners  separately,  while  the  last  quoted 
section  is  intended  to  restate  the  common  law  conception  of  part- 
ners' liability. 

It  is  to  be  admitted,  however,  that  the  Supreme  Court  of  Okla- 
homa has  announced  a  different  conclusion  as  to  the  effect  of 
statutes  quite  similar.68  Still  the  Oklahoma  laws  do  not  contain 
either  the  language  or  substance  of  the  first  quoted  Montana 
section.64 

No  confusion  or  uncertainty  on  the  topic  before  us  exists  in 
New  Jersey.  From  colonial  times,  her  statutes  have  permitted 
creditors  to  charge  the  estate  of  a  deceased  joint  debtor  as  if  such 
debtors  had  been  severally  liable.66  They  also  declare  that  all 
persons  jointly  indebted  shall  be  answerable  to  their  creditors 
separately  for  such  debts.66 

Even  more  explicit  is  the  legislation  of  New  Mexico,  which 
provides  that  all  joint  contracts,  obligations  and  assumptions  of 
partners  and  others  may  be  prosecuted  against  one  or  more  of 
those  so  liable,  and  that  suits  may  be  brought  by  or  against  a  part- 
revised  Code,  1907,  §  4896. 

"Ibid.,  §  504& 

"Ibid.,  §  5489. 

"Cox  v.  Gille  Hardware  &  Iron  Co.  (1899)  8  Okla.  483,  58  Pac.  645; 
McMaster  v.  City  Nat.  Bank  of  Lawton  (1909)  23  Okla.  550,  101  Pac.  1103. 

"Complete  Laws,  1909,  §§  5008,  5619,  5620,  5962.  The  Rev.  St.  of  Indian 
Territory,  1889,  §§  2580,  2581,  provided  that  all  joint  obligations  should  be 
construed  to  have  the  same  effect  as  joint  and  several  obligations,  and  that 
suits  might  be  brought  against  the  survivor  and  the  representative  of  the 
deceased,  at  the  same  time.  But  these  sections  do  not  appear  to  have  been 
carried  over  into  the  Oklahoma  statutes. 

"General  Statutes,  Vol.  2,  p.  2336,  §  3,  continuing  the  Colonial  Act  of 
1771.  Its  history  is  sketched  in  Harker  v.  Brink  (1854)  24  N.  J.  L. 
(4  Zab.)  333,  347;  Thompson  v.  Johnson  (1878)  40  N.  J.  L.  (11  Vroom) 
220;  Howell  v.  Teel  (1878)  29  N.  J.  Eq.  (2  Stew.)  490  with  note. 

"Genl.  St.  2,  2336,  §  2;  U.  S.  v.  Grief  en  (1906)  73  N.  J.  L.,  195.  62 
At.  993- 

In  Greene  v.  Butterworth  (1889)  45  N.  J.  Eq.  (18  Stew.)  738,  17  At 
949,  and  Edison  Electric  Illuminating  Co.  v.  DeMott  (1893)  51  N.  J.  Eq. 
(6  Dick)  16,  19,  25  At.  952,  it  is  said  that  partnership  debts  are  held  to 
be  joint  and  several  in  equity. 
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nership  as  such,  or  against  all  or  each  of  the  individual  members 
thereof.67 

To  the  same  effect  are  the  statutes  and  decisions  in  North 
Carolina.'8 

Ohio  legislators  have  been  content  with  making  joint  obliga- 
tions joint  and  several  only  as  against  the  estates  of  a  deceased 
joint  debtor.69  Such  "estate  is  liable  to  every  legal  remedy,  as 
fully  as  though  the  contract  had  been  joint  and  several."70 

The  statutes  and  decisions  of  Pennsylvania71  are  of  the  same 
tenor  with  those  of  Ohio. 

Rhode  Island  does  not  go  quite  so  far,  when  the  joint  debtors 
are  partners,  providing  in  that  case  that  the  plaintiff  shall  first 
exhaust  the  partnership  estate,  before  he  is  allowed  to  charge  the 
separate  estate  of  the  deceased  partner  upon  its  several  liability.72 

Tennessee  subjects  all  joint  debtors,  including  partners,  to  sev- 
eral liability,  the  original  statute  dating  from  1789.73 

Texas  statutes  permit  the  estate  of  a  deceased  joint  debtor  to 
be  charged  as  if  he  had  been  severally  liable,74  and  the  Supreme 
Court  has  decided  that  "in  equity,  every  partnership  debt  is  joint 
and  several,  and,  therefore,  the  creditor  may,  at  the  same  time,  sue 
the  survivor  as  such,  and  proceed  against  the  estate  of  the  de- 
ceased partner."75 

•"Compiled  Laws,  1897,  §§  2894,  2895,  2943.  Applied  in  Curran  v. 
Kendall  Boot  &  Shoe  Co.  (1896)  8  N.  M.  417,  45  Pac.  1120;  U.  S.  t/. 
Gumm  Bros.  (1899)  9  N.  M.  611,  614,  58  Pac.  398. 

"Revisal,  1908,  §§  413,  415-  Rufty  v.  Claywell,  Powell  &  Co.  (1885) 
93  N.  C.  306;  Hanstein  p.  Johnson  (1893)  112  N.  C.  254,  17  S.  E.  155; 
Davis  v.  Bessemer  City  Cotton  Mills  (1910)   178  Fed.  784. 

"General  Code,  1910,  §  10733.  Weil  v.  Guerin  (1884)  42  Oh.  St  299; 
Williams  v.  Bradley  (1890)  5  Oh.  C.  C.  114. 

T0Burgoyne  v.  Ohio  Life  Ins.  &  F.  Co.  (1855)  5  Oh.  St.  586. 

nP.  L.  536,  Act  of  April  11,  1848,  §  4;  Act,  March  22,  1861;  Moors' 
Appeal  (1859)  34  Pa.  St.  411;  Dingman  v.  Amsinck  (1874)  77  Pa.  St 
114;  Hughes's  Estate,  Hughes's  Appeal  (1900)  13  Pa.  Super.  Ct  240; 
Blair  v.  Wood  (1885)  108  Pa.  St.  278.  At  p.  283  the  court  said:  "In 
the  class  of  cases  to  which  this  act  applies,  its  purpose  is  to  make  the 
indebtedness  several,  which  was  joint  before.  *  *  *  The  debt  is  treated 
as  if  it  was  the  individual  debt  of  the  decedent  *  *  ■  *  The  estate  of  the 
decedent  becomes  liable  for  the  whole  debt  of  the  firm  of  which  he  was  a 
member." 

"Genl.  Laws,  1909,  Ch.  283,  §§  17,  18,  Ch.  185.  Island  Savings  Bank  v. 
Galvin  (1896)  19  R.  I.  569,  36  At.  1125;  Nat.  Exch.  Bk.  v.  Galvin  (1897) 
20  R.  I.  159,  37  At  811;  Providence  Savings  Bank  v.  Vadnais  (1903) 
25  R  I.  295,  55  At  754. 

"Code,  1896,  §  4486,  continuing  1  Hay.  Rev.,  p.  175,  §  5.  Gratz  &  Co. 
v.  Stump  (1814)  3  Tenn.  (Cooke)  493,  suit  against  one  partner  on  a  firm 
note;  Sully  v.  Campbell  (1897)  99  Tenn.  (15  Pick.)  434,  42  S.  W.  15. 

"Sayles'  Statutes,  Art.  2071. 

"Gant  v  Reed  (1859)  24  Tex.  46. 
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Vermont  legislation  subjects  the  estate  of  a  deceased  joint 
debtor  to  a  several  liability  ;76  authorizes  a  separate  action  against 
the  resident  partner  by  a  firm  creditor;77  permits  such  creditor  to 
discharge  one  partner  without  affecting  his  right  to  recover  the 
balance  of  the  firm  debt  from  the  other  partners,78  and  declares 
that  an  unsatisfied  judgment  against  one  or  more  of  several  joint 
debtors  does  not  discharge  the  others.78 

Virginia  statutes  accord  to  the  firm  creditor  very  nearly  the 
same  rights  as  do  those  of  Vermont.80 

By  judicial  decisions  in  West  Virginia  "all  contracts  with 
partners  are  joint  and  several.  *  *  *  Such  being  the  case,  a 
creditor  has  the  right  to  sue  one  or  all,  and  take  judgment  against 
one  or  all."81 

In  Colorado  and  Illinois,  the  courts  have  held  that  a  statute 
declaring,  "all  joint  obligations  and  covenants  shall  be  taken  and 
held  to  be  joint  and  several  obligations  and  covenants,"82  does  not 
apply  to  partnership  contracts.  But  in  each  State,  it  is  held  that 
the  death  of  a  partner  severs  the  joint  obligation,  so  that  the 
creditor,  thereafter,  may  proceed  against  the  estate  of  the  deceased, 
without  exhausting  firm  assets;  and  a  judgment  against  either  the 
survivor  or  the  representative  of  the  deceased  is  no  bar  to  an 
action  against  the  other.83 

"Public  Statutes,  1906,  §  1527. 

"Ibid.,  §  1525. 

nIbid.,  §  1528. 

"Ibid.,  §  1533.  See  People's  Nat.  Bank  v.  Hall  (ioxty)  76  Vt.  280,  56 
At  1012,  construing  and  applying  §  1525  supra. 

*°Code  of  1904,  §  2855,  declares  that  the  death  of  a  partner  subjects  his 
estate  to  a  several  liability  for  firm  debts.  §  2856  permits  a  creditor  to 
compromise  with  one  joint  debtor,  without  impairing  the  obligation  of  the 
others.  §  3396  provides  that  when  plaintiff  has  served  process  on  one  of 
several  defendants,  he  may  proceed  to  judgment  against  him;  and  then 
proceed  against  the  others. 

"Lee  v.  Hassett  (1895)  41  W.  Va.  368,  23  S.  E.  559;  Weimer  v. 
Rector  (1897)  43  W.  Va.  735,  737,  28  S.  E.  716;  Courson  v.  Parker 
(1894)  39  W.  Va.  521,  20  S.  E.  583-    See  Code,  1906,  §§  3037,  3451. 

"Colo.  R.  S.,  1008,  §  3604.  Thompson  v.  White  (1898)  25  Colo.  226, 
54  Pac.  718.  111.  R.  S.  1906,  Ch.  76,  §  3.  Fleming  v.  Ross  (1907)  225 
111.  149,  80  N.  E.  92,  affg.  (1906)  125  111.  App.  265,  and  following  Sherburne 
v.  Hyde  (1900)  185  111.  580,  57  N.  E.  776,  modifying  Sandusky  v.  Sidwell 
(1898)   173  111.  493,  50  N.  E.  1003. 

"Doty  v.  Irwin-Phillips  Co.  (1900)  15  Colo.  App.  96,  61  Pac.  188; 
Doggett  v.  Dill  (1884)  108  111.  560,  4  Am.  R.  565.  In  the  last  cited  case 
it  is  said:  "A  partnership  debt  is  joint  and  several,  and  the  creditor  has 
the  right  to  elect  whether  he  will  proceed  against  the  assets  in  the 
hands  of  the  surviving  partner,  or  against  the  estate  of  the  deceased." 
It  is  difficult  to  understand  why  a  court,  which  holds  that  doctrine,  should 
have  rendered  the  decision  it  did  in  the  cases  cited  in  the  last  preceding 
note. 
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From  the  foregoing  review  of  statutes  and  decisions  it  appears 
that  twenty-three  jurisdictions  have  changed  the  common  law  lia- 
bility of  partners  from  joint  to  several,  while  nine  other  jurisdic- 
tions hold  the  estate  of  a  deceased  partner  to  a  several  liability 
for  firm  debts. 

Of  the  remaining  States  and  Territories  most  have  so  changed 
the  common  law  as  to  permit  a  firm  creditor  to  take  judgment 
against  one  or  more  partners,  without  affecting  his  claim  against 
the  others,  provided  he  has  made  all  of  them  defendants;8*  and 
also  to  compromise  with  and  discharge  one  or  more  partners,  with- 
out releasing  the  others.85 

SEUGMAN  V.  FRIEDLANDER. 

Such  was  the  state  of  the  law  in  this  country  on  the  topic 
before  us,  when  the  New  York  Court  of  Appeals  was  called  upon 
to  construe  the  following  section  of  the  Partnership  Law: 

"Every  general  partner  is  liable  to  third  persons  for  all  the 
obligations  of  the  partnership,  jointly  and  severally  with  his  gen- 
eral copartners."88 

This  section  had  been  construed  by  the  Appellate  Division  of 
the  Supreme  Court  for  the  First  Department  to  mean  what  it 
unequivocally  said,  viz.,  that  "the  obligation  of  the  partners  is 
joint  and  several."87  The  same  construction  had  been  put  upon  it 
by  the  United  States  Circuit  Court  of  Appeals  for  the  Fourth 
Circuit.88 

"Arizona  R.  S.,  1906,  §§  1348,  1436;  Cal.  Civ.  Proc.  Code,  §§  414, 
989;  Ingraham  v.  Gildermester  (1852)  2  Cal.  88;  Florida  Genl.  St.,  1906, 
§  1404;  Bank  v.  Greig  (1901)  43  Fla.  412,  31  So.  239;  N.  Y.  Code  Civ. 
Proc.  §§  1932-1941;  North  Dak.  Code  of  Civ.  Proc,  1905,  §  6847;  S.  C. 
Code  Civ.  Proc,  §  157;  Utah  Compiled  Laws,  1907,  §§  2920,  2954,  3201; 
Wis.  Statutes,  1898,  §  2884,  and  see  §  3848  as  to  effect  of  death  of  one  joint 
contractor,   construed  in   Sherman  v.   Kreul    (1877)    42   Wis.   33. 

"Cal.  Civil  Code  §  1543;  Northwestern  Ins.  Co.  v.  Potter  (1883) 
63  Cal.  157 ;  N.  Y.  Consol.  Laws,  Vol.  I,  p.  490,  §§  230,  231 ;  S.  C.  Civil  Code, 
1902,  §  2841,  after  dissolution  of  a  firm;  Utah  Compiled  Laws,  1907, 
§  2037;  Wis.  Sts.,  1898,  §  4204. 

""Consolidated  Laws,  Vol.  Ill,  p.  2522,  §  6  continuing  Ch.  420,  L.  1897. 

87Seligman  v.  Friedlander  (N.  Y.  1910)  138  App.  Div.  784,  123  N.  Y. 
Supp.  583.  After  quoting  the  section  set  out  above,  the  court  said: 
"The  statute  fixes  the  liability,  and,  *  *  *  if  language  means  anything, 
then  general  partners  are  jointly  and  severally  liable  to  the  creditors  of  the 
firm.  If  severally  liable,  then  each  could  have  been  sued  separately  at 
law,  and  in  case  of  death  the  action  could  be  revived  against  the  personal 
representatives  of  the  deceased  defendant."    The  decision  was  unanimous. 

"Davis  v.  Bessemer  City  Cotton  Mills  (1910)  178  Fed.  784.  "Was 
Eldridge  personally  and  individually  liable  for  the  breach  of  contractual 
duty  by  the  firm  of  which  he  was  a  member?  This  depends  upon  the  law 
of  New  York."  The  court  then  quotes  the  section  set  out  above,  con- 
strues it  to  mean  precisely  what  the  North  Carolina  statute  does,  which 
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The  reasons  given  by  the  Court  of  Appeals  for  repudiating  this 
construction  are  as  follows.    First: 

"At  common  law  the  liability  of  copartners  was  joint,  although 
it  was  several  in  equity.  The  fundamental  principle  upon  which 
the  partnership  relation  is  founded  is  that  of  a  joint  adventure, 
with  joint  ownership  of  assets  and  only  joint  liability  for  debts, 
unless  the  property  held  jointly  is  insufficient  to  pay  the  firm 
debts,  or  it  appears  that  there  can  be  no  effective  remedy  without 
resort  to  individual  property.  *  *  *  The  theory  of  the  law  was 
that  the  joint  liabilities  should  be  paid  from  the  joint  property  if 
possible  and  not  until  the  remedy  was  exhausted,  or  resort  thereto 
sho-wn  to  be  useless,  could  payment  from  the  individual  property 
be  exacted."™ 

With  all  due  respect  to  the  learned  court,  the  doctrine  stated 
in  the  lines  which  we  have  italicised,  is  not  now  and  never  has 
been  the  rule  of  the  common  law,  either  in  England,  or  in  New 
York,  or  in  any  other  of  our  States.  On  the  contrary,  the  com- 
mon law  rule  was  announced  by  Lord  Mansfield  nearly  a  century 
and  a  half  ago  as  follows:  "If  the  action  be  brought  against  all, 
the  plaintiff  may  take  out  execution  against  anyone."90  It  was 
stated  by  Lord  Eldon  in  these  words :  "If  any  creditor  had  brought 
an  action,  the  action  would  be  joint;  his  execution  might  be  either 
joint  or  several.  He  might  have  taken  in  execution  both  joint  and 
separate  effects."91  This  rule  was  affirmed  by  the  New  York 
Court  of  Appeals  in  this  language :  "There  is  no  doubt  that  at  law 
the  judgment  for  a  partnership  debt  attaches  and  becomes  a  lien 
upon  the  real  estate  of  each  of  the  partners,  with  the  same  effect 
as  if  such  judgment  were  for  the  separate  debt  of  such  partner;"92 
and  in  the  following  extract,  which  the  court  quotes  approvingly 
from  the  Maryland  Court  of  Appeals:  "At  law  the  joint  creditor 
may  pursue  both  the  joint  and  separate  estate,  to  the  extent  of 
each,  for  the  satisfaction  of  their  joint  demands,  which  are  at  law 
considered  joint  and  several,  without  the  possibility  of  the  inter- 
reads:  "In  all  cases  of  joint  contracts  of  copartners  in  trade  or  others, 
suit  may  be  brought  against  all  or  any  number  of  the  persons  making 
such  contract"  (Revisal,  1905,  §  413,  applied  in  Hanstein  v.  Johnson 
(1893)  112  N.  C.  254,  17  S.  E.  155),  and  adds,  "It  is  clear,  therefore,  that 
Eldridge  could  have  been  sued  individually  upon  the  cause  of  action  ex- 
isting against  the  partnership."  Although  this  decision  was  made  some 
months  before  that  of  the  N.  Y.  Court  of  Appeals,  it  seems  not  to  have 
been  cited  by  counsel,  nor  known  to  the  court. 

"Seligman  v.  Friedlander  ( 1910)  199  N.  Y.  373,  376,  92  N.  E.  1047,  1048. 

"Rice  v.  Shute   (1770)  5  Burr.  261 1,  2  W.  Bl.  696. 

nEx  parte  Ruffin  (1801)  6  Ves.  119. 

MMeech  v.  Allen  (1858)   17  N.  Y.  300,  72  Am.  Dec  465. 
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position  of  any  restraining  power  of  a  court  of  equity."93  Such 
interposition  was  sought  and  refused  in  the  New  York  case  just 
referred  to,  as  well  as  in  the  following  cases  from  Indiana94  and 
Iowa,95  where  it  was  shown  that  there  were  ample  firm  assets 
from  which  the  judgment  creditor  could  have  collected  his  judg- 
ment. The  same  rule  is  expressly  declared  by  the  Supreme  Court 
of  the  United  States,96  and  by  various  state  courts.97  Indeed,  so 
far  as  the  writer  knows,  there  is  not  a  single  common  law  juris- 
diction which  holds  the  doctrine,  announced  in  Seligman  v.  Fried- 
lander,  as  the  first  reason  for  the  decision. 

The  second  reason  assigned  by  the  Court  of  Appeals  for  its 
decision,  is  that  the  construction  put  upon  the  quoted  section  by 
the  Appellate  Division  would  work  a  radical  change  in  the 
common  law ;  and  courts  will  not  presume  such  a  change  intended, 
unless  the  meaning  of  the  statute  is  unmistakable.  Exactly.  But 
if  the  language  in  question  is  not  unmistakable,  pray  what  lan- 
guage could  be?  To  requote  from  the  Appellate  Division:  "If 
language  means  anything  then  general  partners  are  jointly  and 

93McCulloch  v.  Dashiell  (1827)  1  H.  &  G.  96,  105.  The  italics  are  those 
of  the  N.  Y.  Court  of  Appeals. 

"Dean  v.  Phillips  (1861)  17  Ind.  406,  409.  A  partner's  "separate 
property  is  equally  liable  with  the  joint  property,  both  in  law  and  equity 
for  the  payment  of  the  joint  debts."  Newman  v.  Gates  (1905)  165  Ind. 
I7i»  *75>  72  N.  E.  638.  "A  judgment  binds  the  partnership  property  and 
the  individual  property  of  each  judgment  debtor,  and  may  in  the  absence 
of  statute,  be  enforced  by  execution  against  the  separate  property  of 
each,  before  having  recourse  to  the  partnership  property." 

""Hamsmith  v.  Espy  (1862);  13  la.  439;  Gillaspy  v.  Peck  (1877)  46 
la.  461. 

"Lewis  v.  U.  S.  (1875)  02  U.  S.  618,  623,  23  L.  Ed.  513.  "If  a  judg- 
ment at  law  be  recovered  against  a  copartnership,  the  separate  property 
of  each  partner  is  alike  liable  to  execution  with  the  property  of  the 
partnership." 

OTCamp  v.  Grant  (1851)  21  Conn.  41;  Cleghorn  v.  Ins.  Bank  (1851) 
9  Ga.  319;  Baker  v.  Wimper  (1856)  19  Ga.  87;  Stout  v.  Baker  (1884) 
32  Kan.  113,  4  Pac.  141;  Williams  v.  Rogers  (1819)  77  Ky.  (14  Bush) 
776,  785,  "The  execution  plaintiff  has  the  election  to  coerce  payment 
after  judgment  from  anyone  of  the  defendants  in  the  execution;"  Allen 
v.  Wells  (1839)  39  Mass.  (22  Pick.)  450;  Stevens  v.  Perry  (1873)  113 
Mass.  380;  William  v.  Lippincott  (1856)  9  N.  J.  Eq.  (1  Stock.)  353;  Cum- 
mings'  Appeal  (1855)  25  Pa.  St.  268;  Kuhne  v.  Law  (S.  C.  1866)  14  Rich. 
L.  18,  27,  "At  law  the  firm  and  every  partner  in  it  is  bound  for  a  partnership 
debt.  The  liability  is  said  to  be  joint  and  several;  but  the  contract  is 
joint  only.  Suits  against  partners  severally  could  not  be  sustained.  Each 
of  them  is  the  agent  of  the  others,  and  the  law  makes  no  distinction 
between  an  execution  against  them  as  partners  and  one  against  them  as 
joint  contractors  acting  each  for  himself.  Either  execution  has  a  lien 
upon  the  goods  of  every  one  of  them,  and  satisfaction  of  either  execution 
may  be  exacted  from  any  one  of  them."  This  case  overruled  Roberts  v. 
Roberts  (S.  C.  1854)  8  Rich.  L.  15;  Straus  v.  Kerugood  (1871)  62  Va. 
(21  Gratt.)  584- 
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severally  liable  to  the  creditors  of  a  firm,"  under  a  statute  which 
reads :  "Every  general  partner  is  liable  to  third  persons  for  all  the 
obligations  of  the  partnership  jointly  and  severally  with  his  gen- 
eral copartners." 

The  third  reason  assigned  is,  that  the  section  was  not  intended 
by  the  legislature  to  apply  to  the  members  of  an  ordinary  partner- 
ship, but  to  be  confined  to  the  general  partners  in  a  limited  part- 
nership. This  view,  it  is  submitted,  is  not  sustained  by  the  ar- 
rangement and  headings  as  they  appear  in  the  original  Act  or  in 
the  Consolidated  Laws.  Article  one,  in  the  Consolidated  Laws,  is 
entitled  "Short  Title:  Definition,"  and  consists  of  four  sections; 
the  first  one  is  headed,  "Short  Title,"  the  second,  "Partnership 
Defined,"  the  third,  "General  Partnership,"  and  the  fourth,  "Lim- 
ited Partnership."  Article  two  is  entitled  "General  Provisions" 
and  consists  of  three  sections,  section  five  being  headed  "Authority 
of  General  Partner,"  section  six,  "Liability  of  General  Partner," 
section  seven,  "Liability  of  Special  Partners."  Article  three  is 
entitled  "Business  and  Partnership  Names"  and  has  three  sections 
severally  headed,  "When  partnership  in  business  names  may  be 
continued;"  "Certificate  to  be  filed  and  recorded;  clerk's  fees;" 
and  "Fictitious  firm  names  prohibited."  Article  four  is  entitled 
"Limited  Partnerships"  and  embraces  thirteen  sections  which  con- 
tain the  rules  regulating  the  formation,  the  conduct  and  the  dis- 
solution of  such  partnerships.  Section  thirty-six  expressly  de- 
clares the  liability  of  "the  general  partners  in  such  partnership." 

It  is  apparent,  we  submit,  that  the  draftsmen  of  the  Act  and 
the  editors  of  the  Consolidated  Laws  understood  sections  five  and 
six  to  apply  to  all  partnerships.  Section  two  defines  a  partnership 
in  terms  which  distinguish  it  from  all  other  associations.  Section 
three  defines  a  general  partnership  as  distinguished  from  a  lim- 
ited partnership  which  is  defined  in  section  four.  Then  comes  a 
new  article  entitled  "General  Provisions" — certainly  a  misnomer, 
if  the  three  sections  which  it  contains  are,  together  with  section 
four,  "confined  to  limited  partnerships,"  as  the  Court  of  Appeals 
declares.  Not  only  is  there  a  misnomer,  but  there  is  a  blunder 
in  dividing  the  sections,  for  under  the  court's  ruling  section  four 
should  be  in  Article  two  instead  of  Article  one.  On  the  other 
hand,  if  section  five  is  understood  as  a  "general  provision"  describ- 
ing the  authority  of  "every  general  partner,"  and  section  six  as 
another  "general  provision,"  describing  the  liability  of  "every 
general  partner,"  whatever  be  the  species  of  partnership  in  which 
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he  is  found,  then  the  division  of  Articles  one  and  two,  and  their 
titles  are  beyond  criticism. 

Again.  If  section  six  is  "confined  to  limited  partnerships," 
and  states  only  the  liability  of  the  general  partners  in  such  partner- 
ships, it  becomes  surplusage ;  for  section  thirty-six  in  Article  four, 
expressly  declares:  "The  general  partners  in  such  partnership 
shall  be  jointly  and  severally  liable  as  general  partners  are  by 
law."  If  the  court's  construction  of  the  statute  is  correct,  section 
six  is  as  useless  and  as  troublesome  as  the  vermiform  appendix. 

The  fourth  reason  assigned  by  the  court  for  its  decision  is 
found  in  the  following  extract: 

"When  a  partnership  debt  is  incurred,  it  presumptively  creates 
partnership  assets  and  should  in  reason  be  paid  therefrom,  and 
not  until  they  are  exhausted  should  individual  property  be  pro- 
ceeded against.  No  reason  is  apparent  for  leaving  all  the  assets 
in  the  possession  of  the  survivors  upon  the  death  of  one  of  the 
partners  and  yet  making  the  representatives  of  the  latter  liable  in 
the  first  instance  without  touching  the  partnership  assets.  The 
inconvenience  and  injustice  of  suing  half  a  dozen  partners  indi- 
vidually in  as  many  separate  actions  without  suing  the  partnership 
proper  or  the  partners  jointly  at  all  is  so  obvious  as  to  enjoin  upon 
the  courts  extreme  caution  in  construing  a  statute  alleged  to  permit 
that  result,  and,  where  the  language  used  admits  of  another  con- 
struction to  adopt  it  as  expressing  the  real  intention  of  the  Legis- 
lature. Such  is  the  case  before  us,  and  we  thus  reach  the  con- 
clusion that  the  liability  of  partners  in  a  general  partnership  was 
not  changed  by  section  6  of  the  partnership  law." 

Evidently,  the  facts  set  forth  in  the  earlier  part  of  this  article, 
were  not  brought  to  the  attention  of  the  learned  court.  If  it  had 
been  familiar  with  them,  it  would  hardly  have  indulged  in  its 
jeremiad  over  the  "inconvenience  and  injustice"  of  permitting 
separate  actions  against  partners,  and  especially  of  permitting  the 
firm  creditor  to  proceed  against  the  representatives  of  a  deceased 
partner  "in  the  first  instance  without  touching  the  partnership 
assets."  Precisely  this  rule  of  "inconvenience  and  injustice"  has 
run  riot  in  some  of  our  States  for  more  than  a  century;  and, 
stranger  still,  it  has  so  commended  itself  to  perverse  legislators,  as 
to  secure  enactment  in  about  three- fourths  of  our  jurisdictions. 
In  view  of  these  facts  it  seems  passing  strange  that  our  Court  of 
Appeals  should  have  insisted  on  keeping  our  State  in  the  ranks  of 
the  minority,  notwithstanding  the  unequivocal  language  of  the 
statute.  Undoubtedly,  section  six  of  the  Partnership  Act  must 
now  be  accepted  by  litigants  in  this  State  to  mean  not  what  it  says, 
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but  what  the  learned  Court  of  Appeals  says  that  it  says.  For  that 
court  possesses  all  the  authority  over  the  meaning  of  words,  which 
Humpty  Dumpty  claimed  for  himself  in  Alice  Through  the 
Looking-Glass.  "When  /  use  a  word,"  said  he,  "it  means  just 
what  I  choose  it  to  mean — neither  more  nor  less."  And  that 
court  solemnly  holds  that  the  common  law  liability  of  partners 
has  not  been  changed  by  section  six:  that  such  partners  remain 
"liable  jointly  at  law." 

But  if  this  section  is  to  be  so  construed,  then  it  does  change 
the  common  law  rule  as  to  the  liability  of  partners  for  tort  obliga- 
tions. That  has  always  been  considered  "joint  and  several."98 
Yet,  the  language  of  section  six  is,  "Every  general  partner  is 
liable  to  third  persons  for  all  the  obligations  of  the  partnership, 
jointly  and  severally  with  his  general  copartners."  If  that  means 
"joint  liability  at  law,"  in  case  of  contract  obligations,  it  must 
mean  the  same  in  case  of  tort  obligations;  in  which  event,  the 
section  does  work  a  change  in  the  common  law.  Of  course,  the 
learned  court  may  say  that  the  term  obligations  embraces  only 
contract  obligations;  or,  having  committed  itself  to  the  view  that 
the  statute  is  not  to  be  allowed  to  change  existing  rules,  the  court 
may  say  that  partners  are  liable  jointly  for  contract  obligations 
and  severally  for  tort  obligations. 

Whatever  its  decision  upon  that  point  may  be,  it  cannot  exceed 
the  present  decision  in  breeding  distrust  as  to  the  meaning  of  the 
plainest  statutory  declarations. 

Francis  M.  Burdick. 

Columbia  University. 

"Rice  v.  Shute  (1770)  5  Burr.  261 1,  2  W.  Bl.  696;  Mitchell  v.  Tarbutt 
(1794)  s  D.  &  E.  649;  Ansell  v.  Waterhouse  (1817)  6  M.  &  S.  385;  British 
Partnership  Act  1890,  §§  11,  12;  Murphy  v.  Coppieters  (1902)  136  Cal. 
317,  68  Pac.  970;  Roberts  v.  Johnson  (1874)  58  N.  Y.  613;  Matter  of 
Blackford  (N.  Y.  1898)  35  App.  Div.  330,  54  N.  Y.  Supp.  972;  White  v. 
Smith  (S.  C.  i860)  12  Rich.  L.  595- 


PARTIAL  UNCONSTITUTIONALITY  WITH 

SPECIAL  REFERENCE  TO  THE 

CORPORATION  TAX. 

"The  corporation  tax  law  is,  therefore,  not  unconstitutional 
as  imposing  an  unapportioned  direct  tax,  except  in  so  far  as  it 
imposes  a  tax  on  income  derived  from  property,  and  the  uncon- 
stitutionality of  this  portion  of  the  law  will  not  have  the  result 
of  causing  the  whole  law  to  be  unconstitutional."  This  is  the 
conclusion  of  Professor  Goodnow  in  his  article  on  "The  Consti- 
tutionality of  the  United  States  Corporation  Tax,"  which  appeared 
in  this  Review  for  December,  1909.1  The  authority  relied  upon  as 
to  partial  invalidity  is  Pollock  v.  Farmers'  Loan  &  Trust  Com- 
pany,2 this  decision  as  to  the  income  tax  law  being  distinguished 
on  the  ground  that  there  the  tax  was  imposed  upon  individuals 
as  well  as  upon  corporations,  while  the  corporation  tax  is  imposed 
on  corporations,  joint  stock  companies  or  associations,  organized 
for  profit,  and  on  insurance  companies.    Professor  Goodnow  says : 

"As  few  corporations  subject  to  the  tax  are  organized  for  any 
other  purpose  than  to  carry  on  a  business,  it  may  well  be  argued 
that  the  intention  of  Congress  in  passing  the  law  was  to  tax  busi- 
ness rather  than  capital  and  that  therefore  the  inclusion  of  income 
from  property  is  not,  in  the  words  of  the  Court,  'a  vital  part  of 
the  scheme  for  taxation  embodied  in  the  law.' " 

While  the  Pollock  case  is  most  directly  in  point  on  the  problem 
as  to  whether  the  unconstitutionality  of  the  corporation  tax  as 
applied  to  certain  subjects  of  taxation  would  render  it  wholly 
invalid,  the  above  conclusion  differentiating  the  two  closely  related 
taxes  in  this  respect  would  seem  to  warrant  a  somewhat  careful 
examination  of  the  position  of  the  United  States  Supreme  Court 
071  the  general  question  of  partial  unconstitutionality. 

An  exhaustive  study  of  the  topic  would  require  the  considera- 
tion of  all  cases  in  which  any  statute  has  been  held  unconstitu- 
tional in  any  respect,  since  the  court  may  have  indicated  that 
either  the  entire  statute  was  invalid  or  that  only  some  particular 
portion  or  application  thereof  was  obnoxious  to  constitutional 
provisions.  It  would  also  be  necessary  to  examine  cases  in  which 
a  statutory  provision  was  attacked  on  the  ground  that  some  other 

*9  Columbia  Law  Review  649,  653. 

■First  decision  (1805)  157  U.  S.  429;  decision  on  rehearing  (1895)  158 
U.  S.  601. 
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provision  of  the  statute  had  been  or  could  be  successfully  assailed 
on  constitutional  grounds.  Decisions  involving  statutes  of  the 
States  would  appear  to  be  of  less  interest  than  those  dealing  with 
statutes  of  the  United  States,  because  in  the  latter  class  of  cases 
the  Supreme  Court  cannot  remit  the  question  of  separability  to  the 
state  courts  for  final  determination,  because  the  Supreme  Court 
is  not  bound  by  any  prior  construction  which  may  have  been 
adopted  by  the  State  concerned,  and  for  the  further  reason  that 
no  special  rules,  which  might  be  involved  in  the  case  of  state 
statutes  and  might  not  be  applicable  to  Federal  statutes,  will  com- 
plicate the  problem. 

In  strictness  the  phrase  "total  invalidity"  would  be  applicable 
only  to  statutes,  which  in  their  entirety,  should  be  held  bad,  but  it 
seems  more  useful  to  employ  the  language  either  when  the  invalid- 
ity of  some  portion  of  a  statute,  be  it  a  section,  sentence  or 
phrase,  operates  to  render  other  portions  invalid  or  when,  though 
different  considerations  might  be  applicable  to  a  statutory  provision 
when  construed  with  reference  to  other  kinds  of  cases,  the  in- 
validity in  one  class  of  cases  is  held  to  render  all  applications 
of  the  provision  objectionable.  Partial  invalidity  will  be  employed 
in  the  sense  of  a  provision  which  is  mechanically  separable  being 
held  invalid  or  a  provision  being  held  invalid  only  as  affecting 
some  particular  subject  matter,  such  as  a  particular  contract  the 
obligation  of  which  may  not  be  impaired.  Thus  the  Pollock  case 
is  not  strictly  a  case  of  total  invalidity  since  the  tariff  law,  of 
which  the  income  tax  formed  a  part,  was  not  invalid,  but  it  falls 
within  the  expanded  meaning  of  total  invalidity  since  the  inclusion 
in  the  incomes  taxed  of  the  income  from  real  and  personal  prop- 
erty was  held  to  nullify  all  of  the  provisions  for  the  taxation  of 
incomes  from  whatever  source  derived. 

The  earliest  indication  of  an  opinion  on  this  question  which 
appears  in  the  Reports  of  the  Supreme  Court  is  in  a  note  to 
Hayburn's  Case}  This  was  a  motion  made  in  1792  for  a  man- 
damus to  the  Circuit  Court  for  the  District  of  Pennsylvania  re- 
quiring it  to  proceed  on  an  application  of  a  petitioner  to  be  put 
upon  the  pension  rolls.  The  case  was  never  decided  as  Congress 
provided  another  way  for  the  relief  of  the  pensioners,  but  all  of 
the  justices,  except,  so  far  as  appears,  Mr.  Justice  Thomas  John- 
son, indicated  either  at  circuit  or  by  letter  to  the  President,  that  the 
statute   was   unconstitutional   in   that   it  assigned  to  the   Circuit 

•(1792)  2  Dall.  409. 
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Courts  duties  which  were  non- judicial,  for  the  reason  that  their 
judgments  were  subject  to  revision  by  the  Secretary  of  War  and 
by  Congress.  Chief  Justice  Jay,  Mr.  Justice  Cushing  and  Mr. 
Justice  Iredell,  the  other  justices  being  silent  on  this  point,  indicate 
that  the  provision  of  the  act  requiring  the  Circuit  Courts  to  sit 
five  days  to  receive  applications  was  valid.  This  seems  an  ex- 
treme position  against  total  invalidity,  as  the  purpose  of  the  act 
failed  and  the  provision  as  to  the  five  days'  session  would  appear 
to  have  been  dependent  upon  the  remainder  of  the  act. 

Eighty-three  years  passed  by  before  the  court  fairly  grappled 
with  the  question,  though  it  was  touched  upon  in  the  considera- 
tion of  the  cases  as  to  the  validity  of  state  insolvency  laws,  such  as 
Ogden  v.  Saunders*  where  Mr.  Justice  Trimble  says : 

"A  law  may  be  in  part  constitutional,  and  in  part  unconstitu- 
tional. It  may,  when  applied  to  a  given  case,  produce  an  effect 
which  is  prohibited  by  the  constitution;  but  it  may  not,  when 
applied  to  a  case  differently  circumstanced,  produce  such  pro- 
hibited effect.  Whether  the  law  under  consideration,  in  its  effects 
and  operation  upon  the  contract  sued  on  in  this  case,  be  a  law 
impairing  the  obligation  of  this  contract,  is  the  only  necessary 
inquiry." 

In  1829  in  Bank  of  Hamilton  v.  Dudley's  Lessee?  the  question 
of  the  rights  of  the  defendant  in  ejectment  as  an  occupant  being 
involved,  Chief  Justice  Marshall  says: 

"If  any  part  of  the  act  be  unconstitutional,  the  provisions  of  that 
part  may  be  disregarded  while  full  effect  will  be  given  to  such  as 
are  not  repugnant  to  the  constitution  of  the  United  States  or  of 
the  state  or  to  the  ordinance  of  1787.  The  question  whether  any 
of  its  provisions  be  of  this  description,  will  properly  arise  in  the 
suit  brought  to  carry  them  into  effect." 

That  a  statute  may  be  valid  as  applied  to  certain  subjects  and 
not  as  to  others  is  definitely  stated  in  1843  by  Chief  Justice  Taney 
in  Bronson  v.  Kinsie*  as  follows : 

"Any  such  modification  of  a  contract  by  subsequent  legislation, 

against  the  consent  of  one  of  the  parties,  unquestionably  impairs 

its  obligations,  and  is  prohibited  by  the  Constitution. 

******** 

"Mortgages  made  since  the  passage  of  these  laws  must  un- 

\1827)    12  Wheat.  213,  316. 
"(1829)  2  Pet  492,  526- 
•(1843)  1  How.  311,  320. 
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doubtedly  be  governed  by  them;  for  every  state  has  the  power  to 
prescribe  the  legal  and  equitable  obligations  of  a  contract  to  be 
made  and  executed  within  its  jurisdiction.  It  may  exempt  any 
property  it  thinks  proper  from  sale,  for  the  payment  of  a  debt ;  and 
may  impose  such  conditions  and  restrictions  upon  the  creditor  as 
its  judgment  and  policy  may  dictate.  And  all  future  contracts 
would  be  subject  to  such  provisions;  and  they  would  be  obligatory 
upon  the  parties  in  the  courts  of  the  United  States  as  well  as  in 
those  of  the  state.  We  speak,  of  course,  of  contracts  made  and  to 
be  executed  in  the  state." 

It  is  not,  however,  until  1875  that  the  doctrine  of  total  in- 
validity is  precisely  stated  and  acted  upon.  In  United  States  v. 
Reese1  an  indictment  under  a  statute  of  the  United  States  against 
election  inspectors  for  refusing  to  count  the  vote  of  a  citizen  of 
African  descent  were  held  bad,  Mr.  Justice  Clifford  concurring  on 
other  grounds  and  Mr.  Justice  Hunt  dissenting,  the  ground  of  de- 
cision being  stated  thus  by  Chief  Justice  Waite : 

"There  is  no  attempt  in  the  sections  now  under  consideration 
to  provide  specifically  for  such  an  offense.  If  the  case  is  provided 
for  at  all,  it  is  because  it  comes  under  the  general  prohibition 
against  any  wrongful  act  or  unlawful  obstruction  in  this  particular. 
We  are,  therefore,  directly  called  upon  to  decide  whether  a  penal 
statute  enacted  by  Congress,  with  its  limited  powers,  which  is  in 
general  language  broad  enough  to  cover  wrongful  acts  without  as 
well  as  within  the  constitutional  jurisdiction,  can  be  limited  by 
judicial  construction  so  as  to  make  it  operate  only  on  that  which 
Congress  may  rightfully  prohibit  and  punish.  For  this  purpose, 
we  must  take  these  sections  of  the  statute  as  they  are.  We  are  not 
able  to  reject  a  part  which  is  unconstitutional,  and  retain  the  re- 
mainder, because  it  is  not  possible  to  separate  that  which  is  consti- 
tutional, if  there  be  any  such,  from  that  which  is  not.  The  pro- 
posed effect  is  not  to  be  attained  by  striking  out  or  disregarding 
words  that  are  in  the  section,  but  by  inserting  those  that  are  not 
now  there.  Each  of  the  sections  must  stand  as  a  whole,  or  fall 
together.  The  language  is  plain.  There  is  no  room  for  construc- 
tion, unless  it  be  as  to  the  effect  of  the  Constitution.  The  question, 
then,  to  be  determined,  is,  whether  we  can  introduce  words  of 
limitation  into  a  penal  statute  so  as  to  make  it  specific,  when,  as 

expressed,  it  is  general  only. 

******** 

"To  limit  this  statute  in  the  manner  now  asked  for  would  be 
to  make  a  new  law,  not  enforce  an  old  one.  This  is  no  part  of  our 
duty." 

This  principle  has  been  applied  in  a  number  of  later  cases  in- 
T(i875)  92  U.  S.  214,  220. 
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volving  criminal  statutes  in  which  Congress  having  power  as  to 
particular  topics  made  enactments  in  general  terms.8     In  such  a 

8In  the  preparation  of  this  note  reliance  has  been  placed  in  the  "Table 
of  Cases  in  which  Statutes  or  Ordinances  have  been  held  Repugnant  to 
the  Constitution  or  Laws  of  the  United  States"  etc.  appearing  in  the 
Appendix  to  131  U.  S.  Reports  covering  the  period  to  the  end  of  October 
Term,   1888. 

In  the  following  cases  acts  of  Congress  have  been  held  totally  void  as 
above  defined:  1.  United  States  v.  Reese  (1875)  92  U.  S.  214.  2.  United 
States  v.  Fox  (1877)  95  U.  S.  670,  9th  sub-division  of  R.  S.  §  5132,  crim- 
inal provision  not  limited  to  acts  in  contemplation  of  bankruptcy.  3.  Trade- 
Mark  Cases  (1879)  100  U.  S.  82,  indictments  bad,  though  Congress 
might  have  power  as  to  trademarks  with  foreign  nations  and  among  States. 
4.  United  States  v.  Harris  (1882)  106  U.  S.  629,  indictment  bad  under 
R  S.  §  5519  as  to  persons  in  disguise  for  purpose  of  depriving  any  person 
of  equal  protection  of  the  laws.  5.  Civil  Rights  Cases  (1883)  109  U.  S.  3, 
four  criminal  cases,  two  for  denying  hotel  accommodations,  two  denial 
of  accommodations  of  theatre  and  fifth  for  penalty  for  refusal  to  allow 
female  plaintiff  to  ride  in  ladies'  car.  6.  Baldwin  v.  Franks  (1887)  120 
U.  S.  678,  R.  S.  §  5510  not  divisible  as  to  conspiracies,  at  least  within 
a  State.  7.  Pollock  v.  Farmers'  Loan  and  Trust  Co.  supra.  8.  James  v. 
Bowman  (1903)  190  U.  S.  127,  R.  S.  §  5507  punishing  individuals  bribing 
persons  guaranteed  suffrage  by  Fifteenth  Amendment.  9.  Employers' 
Liability  Cases  (1908)  207  U.  S.  463,  act  imposing  liability  on  carriers  en- 
gaged in  interstate  commerce  unconstitutional  because  applicable  to  em- 
ployees engaged  in  intrastate  commerce;  Illinois  Central  R.  R.  Co.  v. 
McKendree  (1906)  203  U.  S.  514,  order  of  Secretary  of  Agriculture, 
based  on  Act  of  Feb.  2,  1903,  fixing  quarantine  line  bad  because  not  re- 
stricted to  interstate  commerce. 

In  the  following  cases  acts  of  Congress  were  held  partially  invalid, 
something,  at  least,  appearing  in  the  opinion,  or  judgment  or  from  other 
decisions  to  indicate  this.  10.  Marbury  v.  Madison  (1803)  1  Cranch  137, 
authority  given  to  Supreme  Court  by  act  establishing  United  States  courts 
to  issue  mandamus  not  warranted.  II.  Hepburn  v.  Griswold  (1869)  8 
Wall.  603,  section  1,  act  of  Feb.  25,  1862,  making  notes  legal  tender  for 
debts  contracted  prior  to  act;  overruled  in  Knox  v.  Lee  (1870)  12  Wall. 
457;  Dooley  v.  Smith  (1871)  13  Wall.  604;  Railroad  v.  Johnson  (1872) 
15  Wall.  195;  Maryland  v.  Railroad  Co.  (1874)  22  Wall.  105;  The  Legal 
Tender  Case  (1884)  no  U.  S.  421.  12.  United  States  v.  Dewitt  (1869)  9 
Wall.  41,  29th  section,  act  of  March  2,  1867,  making  it  misdemeanor  to  sell 
oil  inflammable  at  less  than  no  degrees.  13.  Justices  v.  Murray  (1869) 
9  Wall.  274,  so  much  of  5th  section  of  act  of  March  3,  1863,  as  provides 
for  removal  of  judgment  in  cause  tried  by  jury  in  state  court.  14.  The 
Collector  v.  Day  (1870)  n  Wall.  113.  Federal  income  tax  upon  salary  of 
Judge  of  Probate  and  Insolvency,  Barnstable  County,  Massachusetts.  15. 
United  States  v.  Railroad  Co.  (1872)  17  Wall.  322,  tax  on  interest  payable 
on  bonds  of  railroad  invalid  as  applied  to  case  where  city  of  Baltimore  was 
creditor.  Taxes  under  the  same  section  were  sustained  in  Barnes  v.  Rail- 
icads  (1872;  17  Wall.  294.  16.  Boyd  v.  United  States  (1886)  116  U.  S.  616, 
se-:.  5  of  act  of  June  22,  1874,  providing  that  if  book  etc.  were  not  produced 
iter  notice,  allegations  of  motion  should  be  taken  as  confessed.  17.  Wong 
V\  ing  v.  United  States  (1896)  163  U.  S.  228,  section  4,  act  of  May  5,  1892, 
subjecting  Chinese  person  unlawfully  in  United  States  to  imprisonment 
without  jury  trial;  court  states  §  6  of  same  act  was  held  valid  in  Fong  Yue 
Ting  v  United  States  (1893)  149  U.  S.  698.  18.  Rassmussen  v.  United 
States  (1904)  197  U.  S.  516,  §  171,  Code  of  Alaska,  31  Stat.  321,  providing 
for  trial   of  misdemeanors  by  jury  of   six.     19.   Adair  v.   United   States 

(1908)  208  U.  S.  161,  sec.  10,  act  of  June  1,  1898,  making  it  a  misdemeanor 
tc  threaten  with  loss  of  employment  or  discriminate  against  employe  be- 
cause of  membership  in  a  labor  organization.     20.  Keller  v.  United  States 

( 1909)  213  U.  S.  138,  sec.  3,  act  of  Feb.  20,  1907,  making  it  felony  to  keep 
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case  as  United  States  v.  Fox9  this  holding  seems  necessary,  since 
in  the  absence  of  a  provision  that  the  acts  punished  should  be  done 
in  contemplation  of  bankruptcy  there  is  no  Federal  offence  what- 
ever. Where  however  the  wrongful  acts  interfere  with  the  Fed- 
eral right  the  offence  is  completely  stated  without  a  reference  to 
the  constitutional  provision  creating  the  right.  Mr.  Justice  Harlan 
dissenting  in  the  Civil  Rights  Cases10  says  of  the  action  there  in- 
volved relating  to  rights  in  public  conveyances : 

"Might  not  the  act  of  1875  be  maintained  in  that  case,  as 
applicable  at  least  to  commerce  between  the  States,  notwithstanding 
it  does  not,  upon  its  face,  profess  to  have  been  passed  in  pursuance 
of  the  power  of  Congress  to  regulate  commerce  ?  Has  it  ever  been 
held  that  the  judiciary  should  overturn  a  statute,  because  the  legis- 
lative department  did  not  accurately  recite  therein  the  particular 
provision  of  the  Constitution  authorizing  its  enactment  ?" 

Such  cases  appear  to  rest  on  the  more  general  consideration 
that  violence  would  be  done  to  the  legislative  intent  were  the  stat- 
utes enforced  in  part. 

In  all  of  the  cases  involving  Federal  statutes  where  invalidity 

etc  for  prostitution  any  alien  woman  within  three  years  after  she  enters 
the  United  States. 

In  the  following  cases  holding  acts  of  Congress  invalid  nothing  is 
stated  as  to  extent  of  invalidity:  31.  United  States  v.  Todd  (1794)  13  How. 
52  n.,  money  paid  as  result  of  decision  of  judges  purporting  to  act  as 
commissioners  under  statute  involved  in  Hayburn's  Case  supra,  recovered. 
22.  Gordon  v.  United  States  (1864)  2  Wall.  561,  no  appellate  jurisdiction 
over  Court  of  Claims;  s.  c  (1864)  117  U.  S.  697  and  United  States  v. 
Jones  (1886)  119  U.  S.  477  show  that  appeal  was  held  proper  after  pro- 
vision that  no  money  should  be  paid  until  after  an  estimate  by  the  Secre- 
tary of  the  Treasury  had  been  eliminated.  23.  Ex  parte  Garland  (1866) 
4  Wall.  333,  provision  in  act  of  Jan.  24,  1865,  that  no  person  should  be 
admitted  to  bar  of  Federal  courts  unless  prescribed  oath  taken  as  to 
acts  in  hostility  to  the  United  States.  24.  United  States  v.  Klein  (1871) 
13  Wall.  128,  act  of  July  12,  1870,  that  no  pardon  should  be  admissible 
in  claim  against  the  United  States.  25.  Kilbourn  v.  Thompson  (1880) 
103  U.  S.  168,  in  action  of  false  imprisonment  plea  setting  up  resolu- 
tion of  March  14,  1876,  of  House  of  Representatives  finding  guilty  of 
contempt  bad,  such  body  having  no  such  power  and  the  investigation 
in  which  controversy  arose  being  illegal.  26.  United  States  v.  Grimaud 
(1910)  216  U.  S.  614,  demurrers  to  indictments  for  grazing  sheep  in  viola- 
tion of  Regulation  45  of  Secretary  of  Agriculture  under  act  of  June  4,  1897, 
sustained  by  divided  court  but  rehearing  ordered. 

'Supra. 

"Supra.  Mr.  Justice  Harlan  has  written  much  on  the  question  of  par- 
tial unconstitutionality.  See  the  following  cases  in  which  he  deemed  the 
principle  of  total  invalidity  applicable:  Connolly  v.  Union  Sewer  Pipe  Co. 
(1902)  184  U.  S.  540,  565;  International  Text  Book  Co.  v.  Pigg  (1910)  217 
U.  S.  91,  112;  and  a  dissenting  opinion  in  Berea  College  v.  Kentucky  (1908) 
211  U.  S.  45,  61.  He  considered  statutes  partially  invalid  in  Field  v. 
Clark  (1892)  143  U.  S.  640,  695;  Loeb  v.  Columbia  Township  Trustees 
(1900)  170  U.  S.  472,  489;  Adair  v.  United  States  (1908)  208  U.  S.  161, 
180;  Southwestern  Oil  Co.  v.  Texas  (1910)  217  U.  S.  114,  120;  and  dis- 
senting in  Pollock  v.  Farmers'  Loan  &  Trust  Co.  (1895)  158  U.  S.  601,  680. 
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in  part  affected  a  portion  of  the  statute  within  the  power  of  Con- 
gress, the  invalidity  arose  from  the  application  of  the  statute  to  a 
subject  not  legally  capable  of  being  brought  thereunder.  There 
was  apparently  no  such  result  however,  in  the  cases  of  Hepburn  v. 
Griswold,  Collector  v.  Day,  and  United  States  v.  Railroad  Com- 
pany. The  last  named  case  is  especially  instructive  on  the  point 
for  although  the  tax  amounting  to  $87,000  upon  the  interest  on 
bonds  payable  by  railroad  companies  was  invalid,  where  the  city 
of  Baltimore  held  the  bonds,  taxes  imposed  by  virtue  of  the  same 
section  as  that  involved  in  this  case  were  sustained  in  the  case  im- 
mediately preceding,  Barnes  v.  The  Railroads.11  In  Collector  v. 
Day  it  was  held  that  the  United  States  could  not  impose  a  tax  upon 
the  income  of  an  individual  derived  from  a  salary  paid  him  as  a 
judicial  officer  of  a  State,  but  there  is  nothing  to  indicate  that  the 
income  tax  there  involved  was  invalid  as  a  whole.  The  difference 
in  the  Pollock  case  is  therefore  not  one  of  principle  but  of  degree, 
unless  this  difference  may  be  said  to  be  so  great  as  to  establish 
the  legislative  intent  so  clearly  that  a  difference  of  principle  may 
be  said  to  be  involved.  In  the  first  decision  of  the  Pollock  case 
the  court  was  evenly  divided  on  the  question  whether  the  inclusion 
of  a  tax  on  rents  and  the  income  from  real  property,  then  held 
void,  invalidated  all  the  income  tax  provisions.  In  the  final  de- 
cision of  the  case  Chief  Justice  Fuller,  in  the  opinion  of  the  court, 
says: 

"According  to  the  census,  the  true  valuation  of  real  and  per- 
sonal property  in  the  United  States  in  1890  was  $65,037,091,197,  of 
which  real  estate  with  improvements  thereon  made  up  $39,544,- 
544,333.  Of  course,  from  the  latter  must  be  deducted,  in  applying 
these  sections,  all  unproductive  property  and  all  property  whose 
net  yield  does  not  exceed  four  thousand  dollars;  but,  even  with 
such  deductions,  it  is  evident  that  the  income  from  realty  formed  a 
vital  part  of  the  scheme  for  taxation  embodied  therein.  If  that  be 
stricken  out,  and  also  the  income  from  all  invested  personal  prop- 
erty, bonds,  stocks,  investments  of  all  kinds,  it  is  obvious  that  by 
far  the  largest  part  of  the  anticipated  revenue  would  be  eliminated, 
and  this  would  leave  the  burden  of  the  tax  to  be  borne  by  profes- 
sions, trades,  employments  or  vocations;  and  in  that  way  what 
was  intended  as  a  tax  on  capital  would  remain  in  substance  a  tax 
on  occupations  and  labor.  We  cannot  believe  that  such  was  the 
intention  of  Congress." 

The  court  holds  that  all  the  income  tax  sections  are  invalid,  con- 
stituting one  entire  scheme  of  taxation.  Mr.  Justice  Harlan  in  dis- 
senting says  as  to  this  point : 

"(1872)   17  Wall.  294. 
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"I  recognize  that  with  all  these  parts  of  the  statute  stricken  out,  the 
law  would  operate  unequally  and  unjustly  upon  many  of  the  people. 
But  I  do  not  feel  at  liberty  to  say  that  the  balance  of  the  act  relat- 
ing to  income  from  other  and  distinct  sources  must  fall." 

He  then  suggests  that  where  a  general  revenue  law  is  involved 
the  court  should  so  far  as  possible  sustain  the  statute : 

"The  rule  referred  to  in  the  cases  above  cited  should  not  be 
applied  with  strictness  where  the  law  in  question  is  a  general  law 
providing  a  revenue  for  the  government.  Parts  of  the  statute 
being  adjudged  to  be  void,  the  injustice  done  to  those  whose  income 
may  be  reached  by  those  provisions  of  the  statute  that  are  declared 
to  be,  in  themselves,  invalid,  could,  in  some  way,  be  compensated 
by  subsequent  legislation." 

He  then  argues  that  by  the  same  process  of  reasoning  the  entire 
Wilson  Tariff  Act  would  fall : 

"If  the  court  knows,  or  is  justified  in  believing,  that  Congress 
would  not  have  provided  an  income  tax  that  did  not  include  a  tax 
on  incomes  from  real  estate  and  personal  property,  we  are  more 
justified  in  believing  that  no  part  of  the  Wilson  act  would  have 
become  a  law,  without  provision  being  made  in  it  for  an  income 
tax." 

Mr.  Justice  Jackson  dissenting,  expresses  similar  views  as  to 
separability.  Mr.  Justice  Brown  and  Mr.  Justice  White  dissent- 
ing, do  not  discuss  this  point  in  the  case.  But  Mr.  Justice  White 
thus  states  the  law  of  the  case  in  Knowlton  v.  Moore:12 

"The  decision,  that  the  invalidity  of  the  income  tax,  in  the 
particulars  quoted,  carried  with  it  the  other  and  different  taxes 
which  were  included  in  income,  was  not  predicated  upon  the  un- 
constitutionality of  such  other  taxes,  but  solely  upon  the  conclu- 
sion that  by  the  statute  there  was  such  an  inseparable  union  between 
the  elements  of  income  derived  from  the  revenues  of  real  estate 
and  personal  property  and  the  other  constituents  of  income  pro- 
vided in  the  statute,  that  they  could  not  be  divided." 

In  Field  v.  Clark1*  the  court  was  agreed  that  not  all  of  the 
statute  was  invalid,  Chief  Justice  Fuller  and  Mr.  Justice  Lamar 
concurring  on  this  ground.  Mr.  Justice  Harlan  for  the  court,  said : 

"But  it  cannot  be  assumed,  nor  can  it  be  made  to  appear  from 
the  act,  that  the  provisions  imposing  duties  on  imported  articles 
would  not  have  been  adopted  except  in  connection  with  the  clause 
giving  bounties  on  the  production  of  sugar  in  this  country.  These 
different  parts  of  the  act,  in  respect  to  their  operation,  have  no 
legal  connection  whatever  with  each  other.  They  are  entirely 
separable  in  their  nature,  and,  in  law,  are  wholly  independent  of 

"(1900)  178  U.  S.  41,  53- 
"(1892)  143  U.  S.  649,  696. 
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each  other.  One  relates  to  the  imposition  of  duties  upon  imported 
articles;  the  other,  to  the  appropriation  of  money  from  the 
Treasury  for  bounty  on  articles  produced  in  this  country.  While, 
in  a  general  sense,  both  may  be  said  to  be  parts  of  a  system, 
neither  the  words  nor  the  general  scope  of  the  act  justifies  the 
belief  that  Congress  intended  that  they  should  operate  as  a  whole, 
and  not  separately  for  the  purpose  of  accomplishing  the  objects 
for  which  they  were  respectively  designed.  Unless  it  be  impos- 
sible to  avoid  it,  a  general  revenue  statute  should  never  be  de- 
clared inoperative  in  all  its  parts  because  a  particular  part  relating 
to  a  distinct  subject  may  be  invalid.  A  different  rule  might  be 
disastrous  to  the  operations  of  the  government  and  produce  the 
utmost  confusion  in  the  business  of  the  entire  country." 

A  penalty  clause  was  held  not  to  be  so  closely  related  as  to  be 
inseparable  in  a  case  arising  on  the  commodities  clause  of  the  so- 
called  Hepburn  Act,  in  United  States  v.  Delaware  &  Hudson  Co.1* 
A  provision  making  it  a  misdemeanor  for  any  employer  to  threaten 
any  employee  with  loss  of  employment  or  unjustly  discriminate 
against  any  employee  because  of  his  membership  in  a  labor  organi- 
zation was  held  separable  from  provisions  in  the  same  act  relative 
to  arbitration  in  Adair  v.  United  States. 

That  the  court  is  in  danger  of  making  a  new  statute  for  the 
legislature  or  speculating  upon  what  the  legislature  would  have 
done  is  pointed  out  in  several  cases.  Thus  in  the  Trade-Mark 
Cases16  Mr.  Justice  Miller  says: 

"If  we  should,  in  the  case  before  us,  undertake  to  make  by 
judicial  construction  a  law  which  Congress  did  not  make,  it  is 
quite  probable  we  should  do  what,  if  the  matter  were  now  before 
that  body,  it  would  be  unwilling  to  do ;  namely,  make  a  trade-mark 
law  which  is  only  partial  in  its  operation,  and  which  would  com- 
plicate the  rights  which  parties  would  hold,  in  some  instances  under 
the  act  of  Congress,  and  in  others  under  State  law." 

Chief  Justice  Waite  seems  to  have  thought  that  any  part  of  a 
statute  to  be  saved  must  be  capable  of  mechanical  separation. 
Baldwin  v.  Franks19  contains  the  following  statement  by  him: 

"That  the  United  States  have  power  under  the  Constitution  to 
provide  for  the  punishment  of  those  who  are  guilty  of  depriving 
Chinese  subjects  of  any  of  the  rights,  privileges,  immunities,  or 
exemptions  guaranteed  to  them  by  this  treaty,  we  do  not 
doubt.    *    *    * 

******** 

"To  give  effect  to  this  rule,  however,  the  parts — that  which  is 

u(i9og)  213  U.  S.  366. 
"(1879)  100  U.  S.  82. 
"(1887)  120  U.  S.  678. 
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constitutional  and  that  which  is  unconstitutional — must  be  capable 
of  separation,  so  that  each  may  be  read  by  itself.  *  *  *  A 
single  provision,  which  makes  up  the  whole  section,  embraces  those 
who  conspire  against  citizens  as  well  as  those  who  conspire  against 
aliens — those  who  conspire  to  deprive  one  of  his  rights  under  the 
laws  of  a  state,  and  those  who  conspire  to  deprive  him  of  his 
rights  under  the  Constitution,  laws,  or  treaties  of  the  United 
States,  the  limitation  which  is  sought  must  be  made,  if  at  all,  by 
construction,  not  by  separation.  This,  it  has  often  been  decided  is 
not  enough." 

In  James  v.  Bowman11  Mr.  Justice  Brewer  said,  Mr.  Justice 
Harlan  and  Mr.  Justice  Brown  dissenting  and  Mr.  Justice  Mc- 
Kenna  taking  no  part : 

"To  change  this  statute,  enacted  to  punish  bribery  of  persons 
named  in  the  Fifteenth  Amendment  at  all  elections,  to  a  statute 
punishing  bribery  of  any  voter  at  certain  elections  would  be  in 
effect  judicial  legislation.  It  would  be  wresting  the  statute  from 
the  purpose  with  which  it  was  enacted  and  making  it  serve  another 
purpose.  Doubtless  even  a  criminal  statute  may  be  good  in  part 
and  bad  in  part,  provided  that  the  two  can  be  clearly  separated,  and 
it  is  apparent  that  the  legislative  body  would  have  enacted  the  one 
without  the  other,  but  there  are  no  two  parts  to  the  statute.  If 
the  contention  be  sustained  it  is  simply  a  transformation  of  the 
statute  in  its  single  purpose  and  scope." 

That  where  a  part  of  the  statute  has  been  found  to  be  uncon- 
stitutional there  is  no  presumption  in  favor  of  the  validity  of  the 
remainder,  but  that  the  court  must  be  able  to  see  that  the  legislature 
would  have  enacted  the  rest  seems  to  be  laid  down  in  several  late 
cases.  In  The  Employers'  Liability  Cases,1*  Mr.  Justice  White 
states : 

"But  this  applies  only  to  a  case  where  the  provisions  are 
separable  and  not  dependent  one  upon  the  other,  and  does  not  sup- 
port the  contention  that  that  which  is  indivisible  may  be  divided. 
Moreover,  even  in  a  case  where  legal  provisions  may  be  severed 
from  those  which  are  illegal,  in  order  to  save  the  rule  applies  only 
where  it  is  plain  that  Congress  would  have  enacted  the  legislation 
with  the  unconstitutional  provisions  eliminated." 

In  this  case  the  statute,  act  of  Congress  of  July  n,  1906,  was 
entitled  "An  Act  relating  to  liability  of  common  carriers  in  the 
District  of  Columbia  and  Territories  and  common  carriers  engaged 
in  commerce  between  the  States  and  foreign  nations  to  their  em- 
ployes."   The  act  provided  "That  every  common  carrier  engaged  in 

"(1903)  190  U.  S.  127. 
M(i9o8)  207  U.  S.  463- 
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trade  or  commerce  in  the  District  of  Columbia,  or  in  any  Territory 
of  the  United  States,  or  between  the  several  States  or  between 
one  Territory  and  another,  or  between  any  Territory  or  Territories 
and  any  State  or  States,  or  the  District  of  Columbia,  or  with 
foreign  nations,"  should  be  liable  to  "any  of  its  employes"  in  cer- 
tain cases.  The  statute  abolished  the  fellow  servant  rule  in  certain 
cases,  revolutionized  the  law  as  to  contributory  negligence  and 
made  other  modifications  of  the  common  law.  It  was  held  in  the 
case  just  cited  that  the  statute  was  invalid  as  applied  to  actions 
based  on  the  deaths  of  firemen  while  actually  engaged  in  moving 
interstate  commerce  trains,  for  the  reason  that  the  act  imposed 
liability  in  favor  of  employes  not  engaged  in  interstate  business, 
and  that  the  provisions  for  employes  so  engaged  and  those  for  em- 
ployes engaged  in  interstate  business  were  inseparably  interblended. 
The  dissenting  views  of  Mr.  Justice  Moody,  Mr.  Justice  Harlan, 
with  whom  Mr.  Justice  McKenna  concurred,  and  Mr.  Justice 
Holmes  did  not  touch  upon  this  question  of  separability.  In  Bl 
Paso  etc.  Railway  v.  Gutierrez™  the  same  act  was  considered  as 
applied  to  a  case  arising  in  the  Territory  of  New  Mexico.  The 
court  held  unanimously  that  in  such  case  the  statute  was  valid. 
Mr.  Justice  Day  states  clearly  the  rule  that  the  court  must  be  able 
to  see  that  the  statute  would  have  been  enacted  with  the  unconsti- 
tutional feature  eliminated.     He  says: 

"It  remains  to  inquire  whether  it  is  plain  that  Congress  would 
have  enacted  the  legislation  had  the  act  been  limited  to  the  regula- 
tion of  the  liability  to  employees  engaged  in  commerce  within  the 
District  of  Columbia  and  the  Territories.  If  we  are  satisfied  that 
it  would  not,  or  that  the  matter  is  in  such  doubt  that  we  are  unable 
to  say  what  Congress  would  have  done  omitting  the  unconstitu- 
tional feature,  then  the  statute  must  fall." 

In  this  case,  then,  just  as  in  the  Income  Tax  case  we  have  an 
unconstitutional  provision  which  carries  down  with  it  a  portion  of 
the  statute  as  to  which  Congress  had  legislative  power,  but  in 
which  such  illegal  feature  and  the  provisions  invalidated  by  it  are 
not  enough  to  destroy  the  entire  act.  Both  of  these  cases  where 
the  invalidity  of  the  statute  as  applied  to  certain  subject  matter 
serves  to  destroy  it  as  applied  to  other  subjects  are  cases  not  of  a 
criminal  character  and  show  that  the  principle  of  United  States  v. 
Reese  is  not  to  be  limited  to  criminal  actions.  The  phrasing  of  the 
rule  used  by  Mr.  Justice  Day  had  been  foreshadowed  in  a  case20 

w(i909)  215  U.  S.  87. 

"N.  Y.  Central  R.  R.  v.  United  States  (1909)  212  U.  S.  481,  497- 
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where  the  so-called  Elkins  act  was  called  in  question  because  it  was 
claimed  that  it  subjected  to  criminal  liability  common  carriers,  indi- 
vidual or  corporate,  for  the  acts  of  their  agents,  and  was  sustained 
as  to  a  corporation.    Mr.  Justice  Day,  speaking  for  the  court,  says : 

"There  can  be  no  question  that  Congress  would  have  applied 
these  provisions  to  corporation  carriers,  whether  individuals  were 
included  or  not.    In  this  view  the  act  is  valid  as  to  corporations." 

The  Justice  writing  intimates,  however,  that  one  who  might  be 
legally  brought  within  the  provisions  of  an  act  may  challenge  its 
validity  where  invalid  provisions  are  so  interblended  with  the  legal 
ones  that  all  must  fall  together.  This  position  is  stated  by  Mr. 
Justice  Holmes  in  the  severer  form  that  where  an  act  has  been  sus- 
tained as  to  persons  to  whom  it  is  constitutionally  applicable  it  is 
established  as  to  other  classes  who  might  with  greater  force  chal- 
lenge its  provisions.  In  the  case  of  United  States  v.  Ju  Toy21  it  was 
urged  that  the  decision  of  the  Secretary  of  Commerce  and  Labor 
should  not  be  conclusive  on  the  right  of  an  alleged  native  born 
citizen  of  Chinese  descent  to  enter  the  United  States.  Such  de- 
cision was  held  conclusive  on  the  authority  of  earlier  cases,  Mr. 
Justice  Brewer,  Mr.  Justice  Peckham  and  Mr.  Justice  Day  dissent- 
ing.    Mr.  Justice  Holmes  in  the  prevailing  opinion  says: 

"It  also  is  established  by  the  former  case  and  others  which  it 
cites  that  the  relevant  portion  of  the  act  of  August  18th,  1894,  c. 
301,  is  not  void  as  a  whole.  This  statute  has  been  upheld  and  en- 
forced. But  the  relevant  portion  being  a  single  section,  accomplish- 
ing all  its  results  by  the  same  general  words,  must  be  valid  as  to  all 
that  it  embraces,  or  altogether  void.  An  exception  of  a  class  con- 
stitutionally exempted  cannot  be  read  into  those  general  words 
merely  for  the  purpose  of  saving  what  remains.  That  has  been 
decided  over  and  over  again." 

It  would  seem  that  this  proposition  should  be  applied  with  care, 
for  the  former  decision  may  have  been  made  on  the  basis  of 
separability  or  the  question  may  not  have  received  the  attention 
which  it  would,  had  the  attacking  litigant  been  a  party  entitled  to 
the  protection  of  the  constitutional  provision  invoked  on  his  behalf. 
At  the  least  the  court  must  determine  that  the  previous  judgment 
did  establish  the  proposition  that  the  statute  as  a  whole  was  good 
and  therefore  must  re-examine  the  ground  of  decision.  If  the 
statement  that  "a  single  section,  accomplishing  all  its  results  by 
the  same  general  words,  must  be  valid  as  to  all  it  embraces,  or 
altogether  void"  be  accurate  it  negatives  the  proposition  of  Pro- 

Md905)  198  U.  S.  253. 
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fessor  Goodnow  heretofore  stated  and  very  greatly  simplifies  the 
question  of  partial  invalidity,  since  no  problem  can  arise  unless 
sections,  clauses  or  words  can  be  wholly  rejected.  It  is  believed 
that  the  cases  do  not  warrant  any  such  sweeping  generalization 
and  Mr.  Justice  Holmes  has  himself  said  in  the  case  of  N.  Y.  ex 
rel.  Hatch  v.  Reardon22  that  it  does  not  apply  to  the  tax  laws  of 
a  State.    His  language  is  as  follows: 

"But  there  is  a  point  beyond  which  this  court  does  not  con- 
sider arguments  of  this  sort  for  the  purpose  of  invalidating  the 
tax  laws  of  a  State  on  constitutional  grounds.  This  limit  has  been 
fixed  in  many  cases.  It  is  that  unless  the  party  setting  up  the  un- 
constitutionality of  the  state  law  belongs  to  the  class  for  whose 
sake  the  constitutional  protection  is  given,  or  the  class  primarily 
protected,  this  court  does  not  listen  to  his  objections,  and  will  not 
go  into  imaginary  cases,  notwithstanding  the  seeming  logic  of 
the  position  that  it  must  do  so,  because  if  for  any  reason,  or  as 
against  any  class  embraced,  the  law  is  unconstitutional,  it  is  void 
as  to  all.  *  *  *  If  the  law  is  valid  when  confined  to  the  class 
of  the  party  before  the  court,  it  may  be  more  or  less  of  a  specula- 
tion to  inquire  what  exceptions  the  state  court  may  read  into  gen- 
eral words,  or  how  far  it  may  sustain  an  act  that  partially  fails. 
With  regard  to  taxes,  especially,  perhaps  it  might  be  assumed  that 
the  legislature  meant  them  to  be  valid  to  whatever  extent  they 
could  be  sustained,  or  some  other  peculiar  principle  might  be  ap- 
plied." 

In  an  earlier  case,  Austin  v.  Aldermen,23  involving  a  state  tax 
law,  the  court  laid  down  the  rule  that  they  would  not  consider 
whether  upon  a  different  state  of  facts  the  statute  would  be  in- 
valid. Clearly  under  such  rule  a  person  within  the  constitutionally 
protected  class  is  not  foreclosed.  The  same  principle  was  applied 
in  Lee  v.  New  Jersey2*  a  case  involving  a  criminal  statute  of  a 
State,  by  a  unanimous  court,  and  Mr.  Justice  Day  states  the  rule 
in  general  terms: 

"Nor  were  they  convicted  because  of  any  such  state  of  facts; 
and  it  is  well  settled  in  this  court  that,  because  the  state  statute, 
when  enforced  in  a  state  court  against  a  class  to  which  the  party 
complaining  does  not  belong,  may  work  a  deprivation  of  consti- 
tutional rights,  that  fact  does  not  authorize  the  reversal  of  a  judg- 
ment of  a  court  not  enforcing  the  statute  so  as  to  deprive  the 
party  complaining  of  rights  which  are  protected  by  the  Federal 
Constitution." 

Perhaps  this  rule  might  be  expected  as  a  normal  growth  from 

"(1907)  204  U.  S.  152. 
"(1868)  7  Wall.  694. 
K(igo7)  207  U.  S.  67. 
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the  general  rule  of  construction,  which  renders  many  cases  arising 
on  state  statutes  of  no  service  in  determining  the  position  of  the 
United  States  Supreme  Court,  namely,  that  a  determination  of  the 
state  court  as  to  the  separability  of  provisions  of  a  statute  will  be 
accepted  as  conclusive.  This  doctrine  is  thus  put  by  Mr.  Justice 
Brewer  speaking  for  the  full  bench  in  Smiley  v.  Kansas:26 

"It  may  be  conceded  for  the  purposes  of  this  case  that  the 
language  of  the  first  section  is  broad  enough  to  include  acts  beyond 
the  police  power  of  the  State  and  the  punishment  of  which  would 
unduly  infringe  upon  the  freedom  of  contract.  At  any  rate  we 
shall  not  attempt  to  enter  into  any  consideration  of  that  question. 
The  Supreme  Court  of  the  State  held  that  the  acts  charged  and 
proved  against  the  defendant  were  clearly  within  the  terms  of  the 
statute,  as  well  as  within  the  police  power  of  the  State;  and  that 
the  statute  could  be  sustained  as  a  prohibition  of  those  acts  irre- 
spective of  the  question  whether  its  language  was  broad  enough  to 
include  acts  and  conduct  which  the  legislature  could  not  rightfully 
restrain. 

"It  is  well  settled  that  in  cases  of  this  kind  the  interpretation 
placed  by  the  highest  court  of  the  State  upon  its  statutes  is  con- 
clusive here.  We  accept  the  construction  given  to  a  state  statute 
by  that  court.  *  *  *  Nor  is  it  material  that  the  state  court 
ascertains  the  meaning  and  scope  of  the  statute  as  well  as  its 
validity  by  pursuing  a  different  rule  of  construction  from  what  we 
recognize.  It  may  be  that  the  views  of  the  Kansas  court  in  re- 
spect to  this  matter  are  not  in  harmony  with  those  expressed  by  us 
in  United  States  v.  Reese,  92  U.  S.  214;  Trade-Mark  Cases,  100 
U.  S.  82 ;  United  States  v.  Harris,  106  U.  S.  629,  and  Baldwin  v. 
Franks,  120  U.  S.  678." 

The  principle  has  been  applied  in  numerous  cases,28  and  Spraigue 
v.  Thompson27  so  far  as  it  conflicts  with  this  rule  has  been  discred- 
ited. If,  therefore,  in  cases  not  absolutely  requiring  it,  the  Su- 
preme Court  should  pass  upon  the  question  of  separability,  it 
might  needlessly  put  itself  in  a  position  from  which  it  would  have 
to  recede  when  the  state  courts  construed  the  statutes  in  question. 
Since  no  similar  difficulty  arises  in  the  case  of  territorial  stat- 
utes, decisions  involving  such  statutes  would  be  of  nearly  the  same 
importance  as  those  relating  to  general  Acts  of  Congress.  None 
seems  to  call   for  special  mention,   however,   except    Weems  v. 

■(1905)  196  U.  S.  447- 

"Noble  v.  Mitchell  (1896)  164  U.  S.  367;  W.  W.  Cargill  Co.  v.  Minne- 
sota (1901)  180  U.  S.  452;  Olsen  v.  Smith  (1904)  195  U.  S.  332;  Gatewood 
v.  North  Carolina  (1906)  203  U.  S.  531 ;  Hammond  Packing  Co.  v. 
Arkansas   (1909)   212  U.   S.  322. 

"(1885)  118  U.  S.  90,  criticised  in  Olsen  v.  Smith  supra. 
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United  States,29  in  which  the  prescribed  punishment  for  a  criminal 
offense  being  excessive,  Mr.  Justice  McKenna  in  the  prevailing 
opinion,  says  as  to  the  said  penalties, 

"it  is  not  in  our  power  to  separate  them,  even  if  they  are  sepa- 
rable, unless  their  independence  is  such  that  we  can  say  that  their 
union  was  not  made  imperative  by  the  legislature." 

Where  state  statutes  are  involved  there  is  less  occasion  for  fix- 
ing with  nicety  the  extent  of  the  invalidity  where  such  cases  are 
taken  to  the  Supreme  Court  by  writ  of  error  to  the  state  courts 
than  when  judgments  of  inferior  Federal  tribunals  are  under  re- 
view, since  the  cases  may  be  remanded  to  the  state  courts  for  ulti- 
mate determination.  In  a  number  of  cases  going  up  from  the 
state  courts,  however,  the  Supreme  Court  has  determined  the  effect 
of  invalidity  of  part  upon  other  portions  of  the  statute  in  contro- 
versy. In  Poindexter  v.  Greenhow29  the  provisions  defeating  the 
right  of  the  holder  of  coupons  to  pay  taxes  with  such  coupons 
being  bad,  it  was  held  that  the  taking  away  of  the  right  of  personal 
action  against  the  tax  collector  for  seizing  property  was  also  void. 
Mr.  Justice  Matthews  says  in  the  prevailing  opinion : 

"And  it  is  no  objection  to  the  remedy  in  such  cases,  that  the 
statute  whose  application  in  the  particular  case  is  sought  to  be  re- 
strained is  not  void  on  its  face,  but  is  complained  of  only  because 
its  operation  in  the  particular  instance  works  a  violation  of  a  con- 
stitutional right;  for  the  cases  are  numerous,  where  the  tax  laws 
of  a  State,  which  in  their  general  and  proper  application  are  per- 
fectly valid,  have  been  held  to  become  void  in  particular  cases, 
either  as  unconstitutional  regulations  of  commerce,  or  as  violations 
of  contracts  prohibited  by  the  Constitution  *  *  *  of  the 
United  States.  *  *  *  At  the  present  term  of  this  court,  at 
least  three  cases  have  been  decided,  in  which  railroad  companies 
have  been  complainants  in  equity,  seeking  to  restrain  officers  of 
States  from  collecting  taxes,  on  the  ground  of  an  exemption  by 

contract,  and  no  question  of  jurisdiction  has  been  raised.     *     *     * 

******** 

*(i9io)  217  U.  S.  349.  Compare  with  this  case  United  States  v.  Union 
Supply  Co.  (1909)  215  U.  S.  50,  where  the  Federal  statute  as  to  oleo- 
margarine dealers  provided  for  punishment  by  fine  and  imprisonment,  the 
fact  that  a  corporation  could  not  be  imprisoned  was  held  not  to  defeat  the 
statute,  the  punishment  being  applicable  as  f_:  a  0  -sible.  Other  cases 
where  Territorial  statutes  have  been  held  l  i\  ;maiit  -.0  constitutional  or 
superior  statutory  provisions  are:  Webstf  v.  Reid  ('850)  11  How.  437; 
Dunphy  v.  Kleinsmith  (1870)  11  Wall.  610;  Ferris  v.  Higley  (1874)  20 
Wall.  375;  Callan  v.  Wilson  (1888)  127  U.  S.  540;  Stoutenburgh  v.  Hen- 
nick  (1889)  129  U.  S.  141;  Lewis  v.  Pima  County  (1894)  155  U.  S.  54; 
American  Publishing  Co.  v.  Fisher  (1897)    166  U.  S.  464. 

"(1884)  114  U.  S.  270. 
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"The  acts  of  assembly  in  question  must  be  taken  together,  as  one 
is  but  an  amendment  to  the  other.  The  scheme  of  the  whole  is 
indivisible.  It  cannot  be  separated  into  parts.  It  must  stand  or 
fall  together.    *     *     * 

"It  is  undoubtedly  true  that  there  may  be  cases  where  one  part 
of  a  statute  may  be  enforced  as  constitutional,  and  another  be  de- 
clared inoperative  and  void,  because  unconstitutional ;  but  these  are 
cases  where  the  parts  are  so  distinctly  separable  that  each  can  stand 
alone,  and  where  the  court  is  able  to  see,  and  to  declare,  that  the 
intention  of  the  legislature  was  that  the  part  pronounced  valid 
should  be  enforceable,  even  though  the  other  part  should  fail.  To 
hold  otherwise  would  be  to  substitute  for  the  law  intended  by  the 
legislature  one  they  may  never  have  been  willing  by  itself  to  enact." 

A  late  case  of  a  similar  character  is  that  of  International  Text 
Book  Co.  v.  Pigg30  in  which  the  portion  of  Section  1283  of  the 
General  Laws  of  Kansas  requiring  the  filing  of  a  statement  as  a 
condition  of  doing  interstate  business  having  been  held  invalid,  the 
later  provision  of  the  same  section  as  to  procuring  a  certificate 
from  the  Secretary  of  State  before  suing  in  the  courts  of  Kansas 
was  also  held  bad.  Mr.  Justice  Harlan  writing  the  opinion  of  the 
court,  Chief  Justice  Fuller  and  Mr.  Justice  McKenna  dissenting, 
says: 

"The  several  parts  of  the  section  are  not  capable  of  separation 
if  effect  be  given  to  the  legislative  intent.  It  is  well  settled  that 
if  a  statute  is  in  part  unconstitutional  the  whole  statute  must 
be  deemed  invalid,  if  the  parts  not  held  to  be  invalid  are  so  con- 
nected with  the  general  scope  of  the  statute  that  they  cannot  be 
separately  enforced,  or,  if  so  enforced,  will  not  effectuate  the  mani- 
fest intent  of  the  legislature." 

This  is  the  type  of  case  of  which  Warren  v.  Mayor91  is  another 
illustration.  In  proceedings  for  mandamus  against  the  mayor  and 
aldermen  of  Charlestown  to  compel  them  to  certify  the  returns 
upon  the  vote  for  the  acceptance  of  an  act  providing  for  annexation 
to  Boston  it  was  held  that  the  whole  of  said  act  was  invalid  because 
it  contained  inadequate  provisions  for  securing  representation  of  the 
residents  in  the  territory  affected  in  the  general  court  of  Massa- 

"(1910)  217  U.  S.  91. 

n (Mass.  1854)  2  Gray  84;  cases  on  error  to  state  courts,  where,  assum- 
ing or  holding  one  provision  to  be  bad,  the  remainder  was  nevertheless  sus- 
tained are  Presser  v.  Illinois  (1885)  116  U.  S.  252;  McPherson  v.  Blacker 
(1892)  146  U.  S.  1;  Southwestern  Oil  Co.  v.  Texas  (1910)  217  U.  S.  114 
(provision  for  penalties). 
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chusetts  and  in  Congress.  The  rule  stated  by  Chief  Justice  Shaw 
has  frequently  been  quoted  approvingly.32    It  is  laid  down  thus : 

"But  this  must  be  taken  with  this  limitation  that  the  parts,  so 
held  respectively  constitutional  and  unconstitutional  must  be  wholly 
independent  of  each  other.  But  if  they  are  so  mutually  connected 
with  and  dependent  on  each  other,  as  conditions,  considerations,  or 
compensations  for  each  other  as  to  warrant  a  belief  that  the  legisla- 
ture intended  them  as  a  whole,  and  that  if  all  could  not  be  carried 
into  effect,  the  legislature  would  not  pass  the  residue  independently, 
and  some  parts  are  unconstitutional,  all  the  provisions  which  are 
thus  dependent,  conditional,  or  connected  must  fall  with  them." 

The  first  sentence  makes  it  essential  that  the  provisions  should  be 
wholly  independent;  the  second  portion,  however,  which  is  an  am- 
plification or  explanation  of  the  first  seems  to  favor  the  view  that 
the  remainder  of  the  statute  is  presumptively  valid  and  that  before 
the  whole  can  be  declared  bad  there  must  be  an  affirmative  belief 
that  if  all  could  not  be  carried  into  effect  the  legislature  would  not 
have  passed  the  residue. 

Berea  College  v.  Kentucky™  involved  a  similar  question.  The 
statute  of  Kentucky  in  question  made  it  unlawful  for  any  "person, 
corporation  or  association  of  persons  to  maintain"  any  college  or 
other  institution,  as  set  forth,  where  persons  of  the  white  and  negro 
races  should  both  be  received  as  pupils.  The  majority  held  judg- 
ment of  conviction  good.  Mr.  Justice  Brewer  puts  the  test  in 
a  way  to  indicate  that  to  hold  the  entire  provision  void  it  must 
be  unreasonable  to  believe  that  the  Legislature  would  have  pro- 
hibited corporations  only,  on  the  assumption  that  the  act  is  bad 
as  to  individuals.     He  says: 

"That  the  legislature  of  Kentucky  desired  to  separate  the  teach- 
ing of  white  and  colored  children  may  be  conceded,  but  it  by  no 
means  follows  that  it  would  not  have  enforced  the  separation 
so  far  as  it  could  do  so,  even  though  it  could  not  make  it  effective 
under  all  the  circumstances.  In  other  words,  it  is  not  at  all  unrea- 
sonable to  believe  that  the  legislature,  although  advised  before- 
hand of  the  constitutional  question,  might  have  prohibited  all  or- 
ganizations and  corporations  under  its  control  from  teaching  white 
and  colored  children  together,  and  thus  made  at  least  uniform 
official  action." 

A  good  illustration  of  the  class  of  cases  showing  that  the  state- 

"Allen  v.  Louisiana  (1880)  103  U.  S.  80,  84;  Pollock  v.  Farmers' 
Loan  &  Trust  Co.  (1895)  158  U.  S.  601,  635:  Berea  College  v.  Kentucky 
(1908)  2ii  U.  S.  45,  in  the  opinion  of  the  court  at  55,  and  in  the  dissenting 
opinion  at  64;  International  Textbook  Co.  v.  Pigg  (1910)  217  U.  S. 
9i»  113- 

"(1908)  211  U.  S.  45- 
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ment  of  Mr.  Justice  Holmes  in  United  States  v.  Ju  Toy,  quoted 
above,  that  a  single  section  accomplishing  all  its  results  by  the 
same  general  words  must  be  wholly  valid  or  altogether  void  is 
not  to  be  taken  in  its  literal  significance,  severed  from  its  context, 
is  Blake  v.  McClung3*  where  a  single  section  providing  in  general 
terms  that  creditors  of  foreign  corporations  who  might  be  resi- 
dents of  Kentucky  should  have  priority  over  creditors  who  might 
be  residents  of  any  other  country  or  countries  was  held  invalid  as 
to  citizens  of  other  States  but  valid  as  to  a  Virginia  corporation. 
There  are  numerous  cases  reviewed  on  error  to  the  state  courts 
of  a  similar  character.35  These  cases,  however,  do  not  purport  to 
determine  the  validity  of  the  remainder  of  the  statute.  In  Tele- 
graph Co.  v.  Texas30  that  question  is  expressly  left  to  the  state 
courts.  In  Robbins  v.  Shelby  Taxing  District,37  Chief  Justice 
Waite  dissenting  pointed  out  that  declaring  the  tax  upon  drum- 
mers there  in  question  invalid  as  to  other  States,  made  a  dis- 
crimination against  residents  saying: 

"As  the  law  is  valid  so  far  as  the  inhabitants  of  the  state 
are  concerned,  no  inhabitant  can  engage  in  this  business  unless 
he  pays  the  tax.  If  citizens  of  other  states  cannot  be  taxed 
in  the  same  way  for  the  same  business,  there  will  be  discrimination 
against  the  inhabitants  of  Tennessee  and  in  favor  of  those  of 
other  states.  This  could  never  have  been  intended  by  the  legisla- 
ture, and  I  cannot  believe  the  Constitution  of  the  United  States 
makes  such  a  thing  necessary.  The  Constitution  gives  the  citizens 
of  each  state  all  the  privileges  and  immunities  of  citizens  in  the 
several  states,  but  this  certainly  does  not  guarantee  to  those  who 
are  doing  business  in  states  other  than  their  own  immunities  from 
taxation  on  that  business  to  which  citizens  of  the  state  where 
the  business  is  caried  on  are  subjected." 

On  this  ground  in  a  similar  case  the  North  Dakota  court  held 
that  since  the  tax  on  persons  offering  goods  for  sale  by  sample  was 
invalid  as  to  non-residents  it  must  be  held  wholly  void.88 

"(1898)  172  U.  S.  239. 

"State  Freight  Tax  (1872)  15  Wall.  232  (tax);  Packet  Co.  v.  Keokuk 
(1877)  95  U.  S.  80  (wharfage  charge)  ;  Telegraph  Co.  v.  Texas  (1881) 
105  U.  S.  460  (tax)  ;  Kring  v.  Missouri  (1882)  107  U.  S.  221  (ex  post 
facto)  ;  Gulf  etc.  Ry.  v.  Hefley  (1895)  158  U.  S.  98  (commerce)  ;  Barnitz 
v.  Beverly  (1896)  163  U.  S.  118  (remedy  on  contract);  Schollenberger  v. 
Pennsylvania  (1898)  171  U.  S.  1  (commerce)  ;  Dewey  v.  Des  Moines 
(1899)  173  U.  S.  193  (personal  liability  for  assessment);  Louisville  Ry. 
Co.  v.  Eubank  (1902)  184  U.  S.  27  (commerce)  ;  Central  of  Georgia  etc 
Co.  v.  Murphey  (1905)  196  U.  S.  194  (commerce). 

m(i88i)    105  U.   S.  460. 

"(I887)  120  U.  S.  489. 

"State  v.  O'Connor  (1896)  5  N.  D.  629, 
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Turning  now  to  cases  in  which  the  judgments  of  inferior 
Federal  tribunals  upon  state  statutes  have  been  reviewed  by  the 
Supreme  Court,  we  find  that  in  Connolly  v.  Union  Sewer  Pipe 
Co}9  a  provision  exempting  from  the  provisions  of  an  act  relative 
to  combinations,  agriculturists  and  live  stock  dealers  was  invalid 
because  it  denied  the  equal  protection  of  the  laws  and  that  the 
whole  act  was  thereby  rendered  invalid.  In  another  case40  where 
total  invalidity  resulted  from  a  void  provision,  Chief  Jutsice  Waite 
said: 

"The  point  to  be  determined  in  all  such  cases  is  whether 
the  unconstitutional  provisions  are  so  connected  with  the  general 
scope  of  the  law  as  to  make  it  impossible,  if  they  are  stricken  out, 
to  give  effect  to  what  appears  to  have  been  the  intent  of  the  legis- 
lature." 

In  the  application  of  this  rule  the  opposite  result,  namely  that 
the  whole  act  was  not  invalidated,  was  arrived  at  in  Willcox  v. 
Consolidated  Gas  Co.41  where  provisions  as  to  the  pressure  to  be 
maintained  in  supplying  gas  and  as  to  penalties  were  invalid.  Mr. 
Justice  Peckham  stated  the  test  thus : 

"When  the  objectionable  part  of  a  statute  is  eliminated,  if  the 
balance  is  valid  and  capable  of  being  carried  out,  and  if  the  court 
can  conclude  it  would  have  been  enacted  if  that  portion  which 
is  illegal  had  been  omitted,  the  remainder  of  the  statute  thus 
treated  is  good." 

In  Scott  v.  Donald42  it  was  unnecessary  for  the  majority  to 
consider  the  question  of  partial  constitutionality,  but  Mr.  Justice 
Brown  dissenting  considers  sections  of  the  South  Carolina  dis- 
pensary law  relative  to  purchases  from  local  brewers  and  distillers 
as  separable,  saying: 

"It  is  entirely  well  settled  that  the  unconstitutionality  of  a 
particular  provision  will  not  invalidate  an  entire  statute,  unless 
such  provision  embodies  the  main  purpose  of  the  statute,  or  is  so 
connected  with  such  purpose  that  it  is  inseparable  from  it,  or, 
unless  the  court  can  see  that  the  legislature  would  not  have  passed 
the  act  without  such  provision." 

"(1902)  184  U.  S.  540. 

*°Allen  v.  Louisiana  (1880)  103  U.  S.  80. 

41  (1909)  212  U.  S.  19.  In  the  following  cases,  similarly,  distinct  pro- 
visions were  held  severable:  Railroad  Companies  v.  Schutte  (1880)  103 
U.  S.  118;  Western  Union  Telegraph  Co.  v.  Massachusetts  (1888)  125 
U.  S.  530;  Reagan  v.  Farmers'  Loan  &  Trust  Co.  (1894)  154  U.  S.  362; 
Loeb  v.  Columbia  Township  Trustees  (1900)  179  U.  S.  472;  and  Diamond 
Glue  Co.  v.  United  States  Glue  Co.  (1903)  187  U.  S.  611. 

"(1897)  165  U.  S.  58. 


PARTIAL    UNCONSTITUTIONALITY.  139 

Mr.  Justice  Harlan  dissenting  in  the  Pollock  case  states  at 
length  and  places  great  stress  upon  Huntington  v.  Worthen,**  but 
this  case  seems  distinguishable.  It  is  not  a  case  like  Connolly  v. 
Union  Sewer  Pipe  Co.**  where  the  legislature  was  under  no  obliga- 
tion to  legislate  at  all  as  to  the  classes  in  favor  of  whom  an  invalid 
discrimination  was  made,  and  where  it  could  properly  be  held  that 
rather  than  have  the  statute  apply  to  such  classes  of  persons  no 
legislation  would  have  been  passed.  The  constitution  of  Arkansas 
required  that  all  property  should  be  taxed  according  to  its  value. 
The  legislature  attempted  to  make  an  illegal  exemption  under  color 
of  providing  the  mode  of  assessment,  but  this  exemption  failing 
there  is  no  reason  to  suppose  that  the  legislature  would  have  made 
no  provisions  whatever  for  assessment,  some  form  of  taxation  being 
essential  to  the  conducting  of  government  and  the  constitution 
making  taxation  mandatory,  leaving  to  the  legislature  the  duty  of 
providing  the  manner  of  ascertaining  the  value  of  property. 

Ratterman  v.  Western  Union  Telegraph  Co.*6  was  an  important 
case  where  the  invalidity  of  a  state  tax  as  applied  to  certain  subject 
matter  did  not  invalidate  the  whole.  A  question  had  been  certified 
by  the  judges  of  the  Circuit  Court  differing  in  opinion  as  to  whether 
a  single  tax  imposed  upon  the  receipts  of  a  telegraph  company  was 
wholly  invalid  or  invalid  only  in  the  proportion  and  to  the  extent 
that  said  receipts  were  derived  from  interstate  commerce.  Simi- 
larly in  Supervisors  v.  Stanley*0  and  Bvansville  Bank  v.  Britton*7 
it  was  held  that  the  failure  to  permit  the  deduction  of  indebtedness 
from  assessments  of  shares  of  national  banks  did  not  render  the 
statutes  in  question  wholly  void.  In  the  latter  case  Mr.  Justice 
Bradley  dissenting,  says  of  this : 

"Denying  to  it  operation  and  effect  as  to  those  who  desire  to 
claim  the  benefit  of  the  deduction,  and  giving  it  effect  as  to  all 
others,  is  to  tear  a  portion  of  the  law  out  by  the  roots.  It  is  not 
like  a  case  where  a  portion  of  a  law,  which  may  be  separated  from 

"(1887)  120  U.  S.  97- 

"Supra. 

"(1888)  127  U.  S.  411. 

"(1881)  105  U.  S.  305. 

47(i88t)  105  U.  S.  322.  Other  cases  going  up  from  the  United  States 
•courts,  where  the  statutes  involved  were  held  invalid  only  so  far  as.  the 
rights  of  the  parties  necessitated,  are:  Sturges  v.  Crowninshield  (1819)  4 
Wheat.  122  (discharge  of  contracts)  ;  Ogden  v.  Saunders  (1827)  12  Wheat 
213  (discharge  of  contracts)  ;  Bronson  v.  Kinzie  (1843)  1  How.  311 
(remedy  on  contract)  ;  Tiernan  v.  Rinker  (1880)  102  U.  S.  123  (tax)  ; 
Jaehne  v.  New  York  (1888)  128  U.  S.  189  (ex  post  facto)  ;  Shapleigh  v. 
San  Angelo  (1897)  167  U.  S.  646  (remedy  on  contract)  ;  Ohio  v.  Thomas 
(1899)   173  U.  S.  276   (interference  with  Federal  officer). 
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the  rest,  can  be  declared  invalid  without  affecting  the  remainder  of 
the  law ;  nor  like  the  case  of  a  general  law  which  the  legislature  has 
power  to  make,  but  from  the  operation  of  which  some  individuals 
may  have  a  legal  or  constitutional  exemption,  which  they  can  plead, 
in  their  defense ;  but  it  is  wrong  in  form,  wrong  in  toto.  *  *  * 
It  does  not  help  the  validity  of  the  law  for  us  to  declare  that  it  is 
pro  tanto  void,  and,  in  fact,  makes  a  new  law  for  the  State.  Its 
validity  must  be  decided  by  its  actual  form  and  terms.  If  these  can- 
not stand,  the  law  is  void." 

The  holding  was  similar  in  People's  National  Bank  v.  Marye*9 
where  a  bill  in  equity  to  enjoin  the  collection  of  taxes  was  dismissed 
for  failure  to  tender  the  amount  which  in  any  event  was  equitably 
due. 

Where  the  question  of  separability  has  been  decided  by  the  state 
courts  their  interpretation  is  accepted  when  a  case  arises  in  the 
Federal  courts  just  as  when  it  is  taken  to  the  Supreme  Court  by 
writ  of  error.49 

One  case,  Medley,  Petitioner,60  was  not  noted  within  any  of  the 
foregoing  classes.  In  it  an  original  application  was  made  for  a  writ 
of  habeas  corpus  by  a  petitioner  held  under  sentence  of  death  by  the 
warden  of  the  Colorado  state  penitentiary.  The  statute  enacted 
after  the  commission  of  the  homicide  for  which  petitioner  was  sen- 
tenced, added  solitary  confinement  to  the  punishment  of  death  and 
contained  other  changes  which  made  it  ex  post  facto.  The  statute 
being  invalid,  no  course  was  open  to  the  court  but  to  discharge  the 
prisoner  although  he  had  been  legally  convicted  of  murder,  but  the 
court  afforded  an  opportunity  to  the  state  authorities  to  take  any 
steps  possible  to  assure  legal  punishment  by  inserting  in  the  order 
for  discharge  a  provision  that  at  least  ten  days'  notice  of  the  day 
and  hour  of  discharge  should  be  given  to  the  Attorney  General  of 
the  State.  The  case  shows  the  difficulty  of  dealing  with  the  ques- 
tion of  total  invalidity  where  it  is  not  possible  to  remand  the  case  to 
a  lower  court  for  further  action. 

The  cases  thus  considered  seem  to  warrant  the  conclusion  that 
while  it  is  possible  to  frame  rules  couched  in  general  terms  it  is 
not  possible  to  make  such  rules  sufficiently  definite  to  constitute  any 
certain  guide.    The  cases  themselves  disclose  the  circumstances  un- 

"(1903)  191  U.  S.  272. 

"Tullis  v.  Lake  Erie  Co.  (1899)  175  U.  S.  348. 

M(i89o)  134  U.  S.  160.  Material  upon  the  subject  of  partial  unconsti- 
tutionality will  be  found  in  Cooley,  Constitutional  Limitations  (6th  ed.) 
209-214;  20  Harv.  L.  Rev.  495;  note  in  10  L.  R.  A.  196;  Statutes,  36 
Cyc.  976;  Constitutional  Law,  6  Am.  &  Eng.  Ency.  of  Law  (2d.  ed.)  1088; 
cases  in  the  Decennial  Digest  are  under  "Statutes"  §  64. 
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der  which  the  court  has  considered  that  the  statutes  concerned 
should  wholly  fall  and  those  under  which  they  should  be 
sustained  in  part.  Conflicting  considerations  affect  the  forma- 
tion of  any  rule.  On  the  one  hand  the  court  desires  to  sustain 
legislative  action  as  far  as  it  is  possible  to  do  so  and  on  the  other 
hand  the  court  cannot  take  upon  itself  the  right  to  legislate.  Stat- 
utes are  passed  as  a  whole ;  it  is  difficult  to  weigh  the  various  con- 
siderations which  induced  action,  and  those  considerations  are  not 
fully  before  the  court.  The  moment  that  any  portion  of  a  statute 
is  declared  invalid  it  is  impossible  to  carry  out  the  legislative  intent 
in  full  and  whether  the  legislature  would  have  passed  the  remainder 
of  the  act  is  always  somewhat  speculative.  The  court  assumes  that 
reasonable  considerations  were  controlling  and  if  no  relation  of 
dependence  between  the  parts  is  discernible  will  only  avoid  that 
which  is  in  conflict  with  constitutional  limitations.  The  court  will 
not,  however,  substitute  its  own  judgment  for  that  of  the  legisla- 
ture; it  will  not  do  to  say  that  if  the  court  would  have  passed  the 
act  with  the  invalid  portion  eliminated  it  will  assume  that  the  legis- 
lature would  have  done  so,  for  then  the  court  must  be  swayed  by 
considerations  of  policy  and  expediency  with  which  it  has  no  con- 
cern. It  does  not  vary  this  test  greatly  to  say  that  the  court  will 
determine  what  reasonable  men  would  have  done.  If  any  presump- 
tion is  recognized,  this  may  be  of  prime  importance  since  there  may 
be  little  to  indicate  legislative  intent,  particularly  where  the  in- 
validity arises  from  the  application  of  the  statute  to  varying  subject 
matter,  and  it  is  necessary  for  the  court  to  consider  the  relative 
importance  in  operation  of  the  portion  eliminated  and  the  part  re- 
maining as  it  did  in  the  Income  Tax  case. 

Perhaps  the  examination  made  warrants  the  following  tentative 
summary  as  to  the  position  of  the  United  States  Supreme  Court  on 
this  question. 

i.  A  portion  of  a  statute  may  be  unconstitutional  and  the  re- 
mainder valid. 

2.  Invalidity  may  be  caused  by  a  section,  clause  or  word. 

3.  Invalidity  may  arise  from  the  operation  of  general  words 
which,  as  applied  to  some  particular  individual,  thing,  contract  or 
transaction  or  some  particular  class  of  individuals,  things,  contracts 
or  transactions,  are  in  violation  of  constitutional  limitations  on  legis- 
lative power. 
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4.  Invalidity  in  whatever  manner  caused  may  render  invalid 
other  words,  clauses  or  sections  or  other  applications  of  general 
words  which,  of  themselves,  would  be  within  the  legislative  power. 

5.  Whether  invalidity  will  render  other  parts  or  applications  of 
a  statute  illegal  depends  on  whether  there  is  such  a  relation  of  de- 
pendence that  the  court  cannot  say  with  reasonable  certainty  that 
the  legislative  intent  will  be  carried  out  if  part  only  is  enforced. 
This  may  depend  on  the  relative  importance  of  the  void  portion  and 
the  remainder,  and  to  determine  this  relation  the  court  will  consider 
the  subject  matter  upon  which  the  statute  operates,  and,  if  the 
statute  is  interfered  with  to  but  a  slight  degree,  will  sustain  the 
unobjectionable  portion. 

6.  Where,  without  the  invalid  portion,  it  is  impossible  to  ef- 
fectively enforce  the  remainder,  or  where  such  portion  forms  an 
inducement  for  the  passage  of  the  whole,  or  where  the  elimination 
of  part  will  bring  about  results  which  conflict  with  the  purpose  of 
the  legislature  all  will  be  declared  invalid. 

7.  Where  a  portion  of  a  statute  is  invalid  there  is  no  presump- 
tion in  favor  of  the  validity  of  the  remainder,61  but  the  court  must 
be  able  to  see  that  the  legislature  would  have  enacted  the  remainder 
of  the  act  alone  and  if  there  is  doubt  as  to  this,  such  portion  will  fall 
also. 

8.  The  court  is  especially  careful  not  to  usurp  legislative  func- 
tions in  the  case  of  criminal  statutes  and  will  decline  to  sustain  a 
criminal  statute  framed  in  general  terms  where  the  legislative 
authority  extends  only  to  a  particular  class  of  cases. 

9.  There  is  a  tendency  to  sustain  revenue  laws  as  far  as  possible 
either  because  public  necessity  requires  this  or  because  it  is  reason- 
able to  suppose  that  the  legislature  meant  such  laws  to  operate  as 
fully  as  might  be  possible. 

10.  In  the  case  of  state  revenue  laws,  probably  in  the  case  of  all 
state  laws,  and  perhaps  in  the  case  of  Federal  revenue  laws62  the 

B1In  addition  to  cases  already  cited  see  this  proposition  stated  in  South 
and  North  Alabama  etc.  Co.  v.  Morris  (1880)  65  Ala.  193.  Judge  Hiscock 
in  Hathorn  v.  Natural  Carbonic  Gas  Co.  (1909)  194  N.  Y.  326  says  the 
presumption  in  favor  of  validity  is  somewhat  weakened  by  one  unconsti- 
tutional prohibition. 

"Springer  v.  United  States  (1880)  102  U.  S.  586.  Springer,  defendant 
in  ejectment  below,  contended  that  a  tax  deed  upon  a  sale  for  income 
taxes  was  bad.  If  Springer  could  attack  the  entire  tax  without  reference 
to  the  source  of  his  income,  which  was  made  up  of  professional  earnings 
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party  assailing  the  statute  must  be  one  of  the  class  for  whose  im- 
mediate protection  the  constitutional  provision  exists. 

ii.  United  States  courts  will  accept  as  conclusive  the  construc- 
tion as  to  separability  put  upon  a  state'statute  by  the  courts  of  such 
state. 

If  the  corporation  tax  is  sustained  in  its  entirety  as  an  excise, 
the  court  taking  the  position  that  it  need  not  inquire  into  the  sources 
from  which  corporate  net  income  is  derived,  or  if  the  law  is  declared 
wholly  invalid  because  the  tax  is  arbitrary  or  because  it  is  imposed 
upon  franchises  granted  by  the  States  as  instrumentalities  of  gov- 
ernment or  for  any  other  reason  applicable  to  the  tax  in  its  entirety, 
then  no  question  of  partial  invalidity  will  arise.  Nor  would  the 
holding  that  certain  corporations  were  not  within  the  terms  of  the 
tax  raise  any  constitutional  question.  But  the  question  of  partial 
invalidity  will  arise : 

i.  If  certain  corporate  franchises  only,  such  as  those  of  public 
service  corporations,  are  held  to  be  granted  for  the  performance  of 
governmental  duties  by  analogy  to  the  doctrine  of  California  v. 
Central  Pacific  Railroad  Co.58 

2.  If  the  sources  of  net  income  are  examined  and  the  tax  held 
invalid  so  far  as  such  income  is  derived  from  Government,  state  or 
municipal  bonds,  or 

3.  So  far  as  said  income  is  derived  from  real  or  personal 
property. 

In  case  public! service  corporations  were  excluded  the  modifica- 
tion would  be  very  great.  Whether  a  greater  or  less  proportion  of 
all  corporate  receipts  taxable  are  received  by  such  corporations  than 
the  proportion  of  incomes  derived  from  real  and  personal  property 
as  compared  with  all  incomes  embraced  in  the  income  tax,  which 
proportion  was  sufficiently  great  to  destroy  the  entire  tax,  could 
hardly  be  stated  without  a  careful  examination  of  the  precise  scope 
of  the  Pollock  case  decision  and  the  ascertainment  of  the  incomes 
cf  public  service  corporations.    It  is  not  impossible  that  a  second  re- 

and  the  interest  on  United  States  bonds,  the  case  is  in  conflict  with  the 
Pollock  case,  as  is  pointed  out  by  Mr.  Dwight  W.  Morrow  in  an  article 
on  The  Income  Tax  Amendment,  10  Columbia  Law  Review  379,  404  n. 
If,  however,  Springer  could  not  do  this,  the  case  is  an  authority  for  the 
proposition  that  the  invalidity  of  the  tax  upon  interest  on  United  States 
bonds  did  not  invalidate  the  entire  tax. 

"(1887)  127  U.  S.  1. 


144  COLUMBIA   LAW  REVIEW. 

argument  of  the  case  might  be  ordered  solely  for  the  consideration 
of  this  question  should  occasion  arise. 

In  case  the  tax  were  held  bad  so  far  as  net  income  was  derived 
from  governmental  securities  it  would  seem  from  the  fact  that  in 
the  first  Pollock  case  the  court  was  evenly  divided  on  the  question 
of  total  invalidity,  when  the  income  from  municipal  securities  and 
real  property  was  excluded,  although  the  tax  there  was  not  de- 
scribed as  an  excise  and  was  imposed  on  individuals,  that  the 
remainder  of  the  law  would  be  sustained.54 

If  the  tax  were  held  invalid  so  far  as  the  income  was  derived 
from  real  or  personal  property  then  also  a  careful  consideration  of 
the  amount  of  such  income  and  of  the  precise  effect  of  the  Pollock 
case  would  be  necessary.  In  the  petition  of  the  appellants  for  a  re- 
hearing in  the  Pollock  case56  appears  the  following : 

"Serious  questions  have,  therefore,  already  arisen  as  to  what  is, 
in  fact,  to  be  deemed  the  income  of  real  estate,  and  what  is  the  in- 
come of  real  and  what  of  personal  property,  in  cases  where  both 
are  employed  in  the  production  of  the  same  income." 

Did  the  Pollock  case  hold  an  income  tax  bad  so  far  as  in- 
come was  derived  from  real  or  personal  property  directly  with- 
out any  labor  on  the  part  of  the  owner  in  the  shape  of  rents, 
dividends  or  interest,  or  does  it  include  income  derived  from 
the  sale  of  the  products  of  property  or  the  use  of  property, 
from  crops,  herds,  lumber,  iron  and  coal?  If  a  corporation 
owns  coal  and  iron  mines  and  manufactures  steel  by  the  use  of 
expensive  machinery  in  a  great  mill,  what  part,  if  anything, 
of  the  price  of  the  steel  or  the  net  income  from  such  manufacture 
is  income  from  property  real  or  personal?  If  the  owner  of  a 
vessel  leases  it  the  amount  paid  is  income  from  personal  prop- 
erty; if  he  employs  a  captain  and  crew,  the  charterer  loading 
and  unloading  the  vessel,  does  the  amount  received  or  the  bal- 
ance after  payment  of  wages  cease  to  be  income  from  property? 
The  decision  that  the  income  tax  was  totally  invalid  does  not 
appear  to  have  been  based  on  any  narrow  conception  of  income 
from  property.  In  the  second  case  Chief  Justice  Fuller  in  the  opin- 
ion of  the  court  says : 


"Consider  Collector  v.  Day  and  other  cases  already  cited.  In  Peacock 
&  Co.  v.  Pratt  (1003)  121  Fed.  772,  the  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  sustained  the  income  tax  law  of  Hawaii,  although  it  was 
argued  that  it  failed  to  exempt  the  salaries  of  judicial  officers  and  author- 
ized unreasonable  searches. 

"(189S)  158  U.  S.  601,  604. 
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"We  are  now  permitted  to  broaden  the  field  of  inquiry,  and 
to  determine  to  which  of  the  two  great  classes  a  tax  upon  a  person's 
entire  income,  whether  derived  from  rents,  or  products,  or  other- 
wise, of  real  estate,  or  from  bonds,  stocks,  or  other  forms  of 
personal  property,  belongs;  and  we  are  unable  to  conclude  that 
the  enforced  subtraction  from  the  yield  of  all  the  owner's  real 
or  personal  property,  in  the  manner  described,  is  so  different 
from  a  tax  upon  the  property  itself,  that  it  is  not  a  direct,  but 
an  indirect  tax,  in  the  meaning  of  the  Constitution. 

******** 

"The  stress  of  the  argument  is  thrown,  however,  on  the  asser- 
tion that  an  income  tax  is  not  a  property  tax  at  all ;  that  it  is  not 
a  real  estate  tax,  or  crop  tax,  or  a  bond  tax;  that  it  is  an  assess- 
ment upon  the  taxpayer  on  account  of  his  money-spending  power 
as  shown  by  his  revenue  for  the  year  preceding  the  assessment ; 
rents  received,  crops  harvested,  interest  collected,  have  lost  all  con- 
nection with  their  origin,  and  although  once  not  taxable  have 
become  transmitted  in  their  new  form  into  taxable  subject-matter; 
in  other  words,  that  income  is  taxable  irrespective  of  the  source 
from  whence  it  is  derived." 

In  the  quotation  from  the  same  case,  already  given,  in  determin- 
ing the  effect  upon  the  tax  of  this  decision,  what  were  the  deduc- 
tions which  Chief  Justice  Fuller  said  must  be  made  from  the  value 
of  real  property  with  improvements  thereon,  in  the  United  States 
in  1890,  making  up  $39,544,544,333?  He  did  not  say  all  which 
was  not  rented,  he  did  not  say  all  manufacturing  plants  were  to  be 
excluded  from  the  reckoning,  nor  all  property  used  by  its  owner, 
corporate  or  otherwise,  but  he  said : 

"Of  course,  from  the  latter  must  be  deducted,  in  applying  these 
sections,  all  unproductive  property  and  all  property  whose  net 
yield  does  not  exceed  four  thousand  dollars;"  etc. 

After   saying  that  income   from  investments  of  all   kinds,   etc., 
must  also  be  eliminated,  he  adds : 

"and  in  that  way  what  was  intended  as  a  tax  on  capital  would 
remain  in  substance  a  tax  on  occuoations  and  labor." 

In  the  above  quotation  from  Knowlton  v.  Moore  Mr.  Justice 
White  states  that  the  total  invalidity  of  the  income  tax  was  pred- 
icated upon  the  conclusion  that  the  various  elements  of  income 
were  so  inseparably  united  that  they  could  not  be  divided.  The 
same  elements  enter  into  corporate  incomes. 

If  the  property  to  be  excluded  is  all  property  which  produces 
income  as  distinguished  from  that  used  by  the  owner  for  his  own 
needs,  then  a  very  large  proportion  of  corporate  net  income  must 
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be  eliminated.  In  Knoxville  v.  Knoxville  Water  Co.™  the  Supreme 
Court  treated  the  value  of  the  property  of  the  company  as  $558,000 
and  the  net  earnings  at  $36,108.84,  a  return  of  6.$%  on  the  capital 
invested.  In  Willcox  v.  Consolidated  Gas  Co."  the  property  of 
the  company  was  valued  at  $55,612,435.  Is  not  the  estimated 
net  return  of  $3,024,592.14,  or  about  $l/2%,  simply  income  from 
this  property?  If  not,  the  company  can,  in  the  event  of  such 
holding,  escape  the  corporation  tax  by  leasing  its  property  to 
an  operating  company  at  a  rental  which  would  leave  the  operat- 
ing company  little  or  no  net  income.  Upon  the  hypothesis  stated 
no  tax  could  be  imposed  upon  the  owning  company.  Could  Con- 
gress meet  this  situation  by  modifying  the  corporation  tax  so  as  to 
make  it  apply  to  net  income  plus  rentals  for  property  used,  or  some- 
what less  obviously  by  prohibiting  the  deduction  of  rentals  from 
gross  receipts?  It  would  seem  that  such  a  tax  on  the  lessee 
would  be  a  tax  on  the  owner  just  as  a  tax  on  a  debtor  was  held 
to  be  a  tax  on  a  municipality  holding  railroad  bonds  in  United 
States  v.  Railroad  Co.6S 

If  the  Pollock  case  is  held  applicable,  unless  it  be  given  a  very 
limited  significance,  it  would  seem  improbable  that  the  tax  would 
be  sustained  with  the  elimination  of  income  derived  from  prop- 
erty. If  to  sustain  the  tax  in  its  entirety  it  is  necessary  so  to  do, 
would  it  not  be  preferable  to  re-examine  the  Pollock  case  and  see 
whether  it  does  not  overrule  the  Springer  case  and  earlier  author- 
ities with  a  view  to  the  re-establishment  of  the  older  doctrine? 

Alfred  Hayes,  Jr. 

Cornell  University. 

••(1909)  212  U.  S.  1. 
"(1909)  212  U.  S.  19- 
"(1872)  17  Wall.  322. 


INCIDENTAL   DAMAGE  TO  PERSONAL  PROP- 
ERTY IN  CONDEMNATION  PROCEEDINGS. 

In  Mr.  Lewis's  treatise  on  Eminent  Domain,1  it  is  pointed  out 
that  "the  law  as  to  what  constitutes  a  taking  has  been  undergoing 
radical  changes  in  the  last  few  years."  It  is  shown  that  Mr.  Sedg- 
wick, writing  in  1857,  considered  it  settled  that  in  order  to  entitle 
an  owner  to  constitutional  protection  and  to  compensation  there 
must  be  an  actual  physical  taking  and  that  "indirect  or  conse- 
quential damage,  no  matter  how  serious  or  how  clearly  result- 
ing from  the  exercise  of  the  power  of  eminent  domain,"  was  not 
sufficient.  The  elder  author  disapproved  of  the  law  as  so  laid 
down  and  the  decided  trend  of  opinion  now  is  that  the  destruc- 
tion or  impairment  of  the  value  of  property  may  constitute  a 
"taking"  thereof. 

Mr.  Lewis  remarks  in  section  65  (56)  : 

"It  may  be  laid  down  as  a  general  proposition,  based  upon  the 
nature  of  property  itself,  that,  whenever  the  lawful  rights  of  an 
individual  to  the  possession,  use  or  enjoyment  of  his  land  are  in 
any  degree  abridged  or  destroyed  by  reason  of  the  exercise  of 
the  power  of  eminent  domain,  his  property  is,  pro  tanto,  taken, 
and  he  is  entitled  to  compensation." 

This,  of  course,  is  not  expressive  of  universally  prevailing 
principles  but  is  the  learned  author's  view  of  what  the  law  ought 
to  be.  He,  however,  cites  many  adjudicated  cases  in  different  juris- 
dictions and  many  statutes  in  various  States  which  to  a  greater 
or  less  extent  have  effectuated  this  progressive  and  just  policy. 
In  several  States,  indeed,  such  policy  has  been  written  into  their 
constitutions  which  provide,  with  slightly  varying  phraseology, 
that  private  property  shall  not  be  taken,  "damaged,"  "injured"  or 
"injuriously  affected"  for  public  use  without  just  compensation. 

It  should  ever  be  kept  in  view  that  in  the  exercise  of  eminent 
domain  property  is  taken  or  damaged  against  the  owner's  will  and 
therefore  constitutions  as  well  as  statutes  should  be  administered 
liberally  and  so  as  to  resolve  all  doubts  in  his  favor.  Accordingly, 
as  Mr.  Sedgwick  argued  in  1857  that  a  "taking"  ought  to  include 
a  "damaging,"  it  is  now  often  contended  that  the  word  "property" 
as  used  in  constitutions  ought  to  include  personalty  as  well  as 
realty,  so  that  if  the  taking  of  real  estate  necessarily  involves 

l(3rd  ed.)  sec  66  (57). 
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the  destruction  or  damage  of  personal  property  compensation 
should  be  required  to  be  made  for  the  latter. 

It  may  be  noted  that  with  regard  to  personal  property  that 
has  passed  into  the  form  of  fixtures,  the  tendency  is  liberal  and 
just.  It  has  been  settled  in  New  York,  as  well  as  elsewhere, 
that  in  determining  what  shall  be  classed  as  land  the  same  rule 
applies  as  between  vendor  and  vendee.  In  the  opinion  of  the 
Appellate  Division  of  the  New  York  Supreme  Court,  First  Depart- 
ment, in  Matter  of  Mayor,2  Mr.  Justice  Rumsey  points  out  that 
under  the 

"original  rule  of  common  law  everything  which  was  affixed  to  the 
freehold  was  considered  to  be  a  part  of  it.  (2  Kent  Com.  343.) 
The  law  of  fixtures  was  evolved  out  of  a  desire  on  the  part  of  the 
courts  to  protect  those  who,  having  an  estate  less  than  a  fee  in 
the  land,  had  made  improvements  upon  it  which,  if  they  could 
not  retain,  would  be  lost  to  them,  and  in  the  effort  to  protect 
the  interests  of  those  persons  there  has  grown  up  gradually  a  rule, 
in  derogation  of  the  common  law,  by  which  persons  who  put 
upon  the  land  improvements  would  be  permitted  to  retain  them, 
unless  they  were  so  placed  as  that  their  removal  would  injure 
a  portion  of  that  which  necessarily  belonged  to  the  freehold." 

The  learned  judge  further  shows  that  there  was  no  reason 
for  applying  in  the  determination  of  general  value  in  condemnation 
proceedings  such  exception  which  had  been  engrafted  for  the  bene- 
fit of  tenants.  As,  whatever  has  been  put  upon  the  land  by  the 
owner,  with  the  intention  of  permanent  annexation,  and  as  essen- 
tial to  the  use  which  he  makes  of  it,  goes  with  the  land  itself  to  his 
vendee,  it  is  only  proper  that  upon  a  sale  by  compulsion  the  con- 
demning party  should  make  full  compensation  for  the  land  as' 
improved. 

In  the  apportionment  of  the  award,  however,  as  between  the 
owner  of  the  fee  and  his  tenant,  the  courts  properly  follow  the 
landlord  <:nd  tenant  exception  and,  moreover,  apply  it  liberally 
in  favor  of  the  tenant.  Thus,  for  example,  in  Matter  of  City  of 
New  York,  Conron  v.  Glass,3  it  was  recognized  that 

"'trade  fixtures  of  a  tenant  remain' personal  property  in  the  eye 
of  the  law  so  far  as  the  right  of  removal  is  concerned'  subject  to 
the  limitation  that  the  removal  of  such  fixtures  must  be  accom- 
plished without  substantial  injury  to  the  freehold;  but  it  is  rever- 
sible error  in  making  an  award  for  such  fixtures  to  introduce  into 
such  rule  the  further  condition  that  the  property  to  be  removed 
must  be  susceptible  of  removal  'without  injury  to  said  property/  " 

»(N.   Y.   1899)   39  App.  Div.   589,  594- 
•(1908)   192  N.  Y.  295. 
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Under  existing  authorities,  therefore,  justice  is  substantially 
accomplished  with  regard  to  fixtures  and  where  the  law  because 
of  its  universality  fails  the  hardship  falls,  as  it  should  do,  upon 
the  vendee  in  invitum  and  not  upon  landowner  or  tenant.4 

Outside  of  fixtures,  however,  the  rule  is  laid  down,  citing  many 
cases,  in  the  last  edition  of  Mr.  Lewis's  valuable  treatise,8  that 
"the  damages  to  personal  property,  or  the  expense  of  removing  it 
from  the  premises,  cannot  be  considered  in  estimating  the  compen- 
sation to  be  paid."  This  is  a  correct  statement  of  the  law  in  most 
jurisdictions,  except  as  modified  by  statute,  and  a  practical  illustra- 
tion will  show  that  the  ironclad  rule  may  sometimes  nullify  the  con- 
stitutional purpose. 

Several  years  ago  a  municipal  corporation,  in  condemning  a  con- 
siderable tract  of  land,  included  in  the  area  of  the  "taking"  a  lot 
having  on  it  a  building  which  was  used  as  a  manufactory  and  sales- 
room of  glue.  It  was  proved  before  the  Commissioners  of  Esti- 
mate and  Appraisal  that  glue,  in  order  to  attain  perfection  in 
quality  must,  like  wine,  stand  for  a  considerable  time  in  the  vat  to 
"cure."  It  was  also  shown  that  because  of  the  exceedingly  viscous 
character  of  the  commodity  the  bulk  on  hand  would  be  diminished 
from  an  eighth  to  a  quarter  by  the  removal,  first,  into  carrying 
vessels  and  then  the  transfer  to  storage  vats  at  the  new  place  of 
business.  It  was  argued  with  much  force,  under  the  constitutional 
provision,  that  private  property  shall  not  be  taken  for  public  use 

'Injustice  to  condemning  parties  not  infrequently  occurs.  The 
writer  has  been  informed  that  along  the  new  Croton  Water  shed  the 
drastic  economy  was  adopted  of  setting  fire  to  buildings  that  had  been 
acquired  with  land)  instead  of  selling  them  for  such  nominal  price  as 
could  be  obtained  with  the  risk  of  their  being  moved  off  and  set  again 
as  traps  for  compensation.  The  decisions  in  Matter  of  Briggs  Avenue 
(1909)  196  N.  Y.  255,  and  Matter  of  Hawkstone  Street  (N.  Y.  1910)  137 
App.  Div.  630,  affirmed  without  opinion  by  the  Court  of  Appeals,  will 
probably  materially  diminish  the  abuse  of  "house  planting"  as  far  as  the 
State  of  New  York  is  concerned.  Those  cases  held  that  the  actual  intent 
in  erecting  a  building  on  land  that  was  about  to  be  taken,  or  moving 
an  old  building  on  to  such  land,  controlled,  and  that  where  because  of 
the  owner's  knowledge  of  the  proposed-  taking,  it  could  not  have  been 
expected  that  the  buildings  would  constitute  permanent  accessions,  they 
continued  personal  property  and  could  not  be  suffered  to  enhance  the 
award. 

In  condemning  real  estate  used  for  factory  and  trade  purposes  a  sub- 
stantial award  is  often  made  for  business  constructions  and  machinery. 
The  latter  are  sold  for  a  song,  bought  in  by  the  original  owners,  and, 
with  repairs  and  additions,  used  in  a  new  establishment.  It  would,  of 
course,  conduce  to  mutual  justice  if  awards  could  be  determined  under 
the  wide  discretion  of  arbitration  proceedings  with  full  knowledge  of  the 
facts  and  the  commissioners  were  not  required  to  follow  strictly  legal 
principles. 

•Sec.  728  (488). 
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without  just  compensation,  that  as  this  personal  property  was  in- 
evitably— although  it  may  be  only  incidentally — injured  and  in  part 
destroyed,  compensation  must  be  made  for  it.  In  this  particular  in- 
stance the  city  authorities,  very  properly  on  the  score  of  justice  and 
perhaps  prudentially,  consented  to  remunerate  the  owner  of  the  glue 
for  his  loss.  The  project  to  obtain  a  new  constitutional  interpreta- 
tion was  therefore  abandoned.  Such  a  loss  as  this  would  be  com- 
prehended in  "damage  to  an  existing  business"  under  statutes  here- 
after to  be  considered. 

Another  illustration  of  similar  loss  is  through  damage  to  or  ex- 
tinction of  a  good  will.  In  earlier  days  the  element  of  locality  was 
treated  as  more  essential  to  good  will  than  it  is  at  present.  It  was 
defined  by  Lord  Eldon  in  1810  as  "the  probability,  that  the  old  cus- 
tomers will  resort  to  the  old  place."6  A  half  century  later,  Vice- 
Chancellor  Page-Wood  said  that 

"good  will  must  mean  either  advantage  *  *  *  that  has  been 
acquired  by  the  old  firm  in  carrying  on  its  business,  whether  con- 
nected with  the  premises  in  which  the  business  was  previously  car- 
ried on  or  with  the  name  of  the  late  firm  or  with  any  other  matter 
carrying  with  it  the  benefit  of  the  business."7 

While  other  factors  enter  into  the  value  of  good  will,  locality  is  still 
an  important,  and  sometimes  the  principal,  consideration.  Com- 
pensation should  therefore  be  made  when  an  established  business  is 
required  to  move  away  from  the  place  where  it  had  been  built  up 
and  to  which  customers  are  in  the  habit  of  resorting. 

Although  the  exclusion  of  personal  property  from  compensa- 
tion, is  an  example  of  arrested  development,  it  is  not  altogether 
probable  that  the  courts,  unassisted  by  statute,  will  further  evolve 
the  law.  An  impediment  may  be  found  in  considerations  of  expe- 
diency, and  an  analogy  is  offered  by  the  refusal  of  a  large  number 
of  American  courts  of  last  resort  to  sanction  recoveries  for  per- 
sonal injuries  resulting  from  negligence,  where  there  was  no  direct 
physical  contact  but  merely  mental  suffering  or  fright,  and  its  con- 
sequential bodily  effect.  The  disqualification  extends  beyond  cases 
of  simple  subjective  distress,  as  in  those  of  grief  through  the  non- 
delivery of  telegrams  announcing  illness  or  impending  death,  and 
applies  where  a  serious  fright  produced  through  unquestionable 
negligence  results  in  actual  physical  injury.8  The  avowed  reason  for 

•Cruttwell  v.  Lye  (1810)  17  Ves.  Jr.  335,  346. 

TChurton  v.  Douglas  2  M.  D.  &  DeG.  204.  See  also  definitions  of 
"good  will"  collated  by  Judge  Vann  in  People  ex  rel.  A.  J.  Johnson 
Co.  v.  Roberts  (1899)  159  N.  Y.  70. 

•Mitchell  v.  Rochester  Ry.  Co.   (1806)   151  N.  Y.  107. 
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the  arbitrary  distinction,  which  admittedly  works  injustice  in  many 
cases,  is  that  the  recognition  of  the  opposite  rule  would  lead  to  a 
vast  flood  of  speculative  or  fraudulent  litigation  and,  according  to 
preponderating  public  considerations,  the  remedy  must  be  denied 
altogether.  It  is  probable  that  if  the  right  to  recover  for  damages 
in  condemnation  proceedings  were  generally  extended  to  include  the 
damaging  of  personal  property  all  manner  of  groundless  and  fanci- 
ful claims  would  be  presented,  and  this  portent  would  tend  to  fortify 
judicial  conservatism,  even  if  the  innovation  were  urged  in  a  strong 
case,  such  as  that  of  a  glue  manufacturer. 

Notwithstanding  the  general  rule,  several  sporadic  decisions, 
without  elaborate  discussion  of  constitutional  rights,  have  declined 
to  disapprove  the  allowance  of  remuneration  for  personal  prop- 
erty where  the  equitable  grounds  were  meritorious.  It  is,  more- 
over, well  settled  by  numerous  authorities,  that  a  legislature  is 
not  restricted  to  such  measure  of  compensation  as  a  constitution 
shall  prescribe  but  may  go  further  to  promote  justice.  In  Earle  v. 
Commonwealth,9  referring  to  compensation  made  under  a  statute  to 
a  practicing  physician  for  injury  to  his  business,  Chief  Justice 
Holmes  said : 

"Very  likely  the  plaintiff's  rights  were  of  a  kind  that  might  have 
been  damaged  if  not  destroyed  without  the  constitutional  necessity 
of  compensation.  But  some  latitude  is  allowed  to  the  Legislature. 
It  is  not  forbidden  to  be  just  in  some  cases  where  it  is  not  required 
to  be  by  the  letter  of  the  paramount  law." 

The  status  is  somewhat  the  same  as  when  a  legislature  provides  for 
the  determination  and  payment  of  claims  against  the  State.10  With 
regard  to  such  matters,  while  it  is  not  necessary  that  the  circum- 
stances disclose  what  would  constitute  a  legal  cause  of  action  as 
against  an  individual,  it  is  essential  that  substantial  merits  exist. 
In  order  for  the  validity  of  such  a  statute  the  beneficiary  must  either 
have  conferred  a  substantial  public  benefit  or  suffered  a  substantial 
loss  through  public  instrumentality.  It  will  presently  be  shown  that 
mere  gifts  of  public  money  are  abhorrent. 

A  policy  of  statutory  amelioration  of  hardship  as  to  personal 
property  has  been  inaugurated  which  resembles  the  correction  of 
narrow  interpretation  of  a  real  estate  "taking"  by  constitutional 
amendment.  A  statute  of  New  York  and  another  one  of  Massa- 
chusetts— especially  the  latter — have  received  considerable  notice 
from  the  courts. 

•(1902)  180  Mass.  579. 

"Cole  v.  New  York  (1886)   102  N.  Y.  48;  McDougall  v.  Same  (1 
109  N.  Y.  73;  O'Hara  v.  Same  (1889)  112  N.  Y.  146. 
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By  chapter  724  of  the  New  York  Laws  of  1905,  as  amended 
by  chapter  314  of  the  Laws  of  1906,  a  right  to  damages  is  given 
to  any  person  who  on  a  date  named  had  an  established  business 
in  the  counties  of  Ulster,  Albany  or  Greene,  which  may  have  been 
directly  or  indirectly  decreased  in  value  by  reason  of  the  acquiring 
of  land  in  said  counties  for  an  additional  supply  of  water  to  the 
City  of  New  York.  Indemnity  to  employees  of  manufacturing 
establishments  or  established  businesses  in  said  three  counties  is 
also  provided  for,  the  same  not  to  exceed  the  amount  of  wages 
for  six  months. 

By  chapter  488  of  the  Massachusetts  statutes  of  1895,  the  leg- 
islation being  for  the  acquirement  of  a  reservoir  or  public  water 
supply,  compensation  was  provided  for  damages  to  established 
businesses  on  land  in  West  Boylston  and  for  indemnity  to  em- 
ployees for  loss  of  employment. 

The  New  York  act  has  been  before  the  Appellate  Division  of 
the  Supreme  Court  and  the  Court  of  Appeals  in  People  ex  rel. 
Lasher  v.  City  of  New  York.11  These  decisions,  however,  are  not 
of  general  importance  save  upon  one  point,  and  this,  indeed,  in- 
volved a  question  of  already  well  settled  constitutional  law.  It 
was  laid  down  that  a  city  that  has  accepted  authority  to  exercise 
the  right  of  eminent  domain  is  bound  by  conditions  imposed  in  the 
statute  and  cannot  attack  its  constitutionality.  This  principle  dis- 
poses, in  advance,  of  a  large  number  of  questions  that  probably 
would  be  raised,  that  is,  all  the  constitutional  criticisms  that  might 
be  made  by  condemning  corporations. 

It  is,  nevertheless,  possible  that  such  sweeping  disqualification 
would  not  be  applied  to  objections  to  the  compensation  of  em- 
ployees for  loss  of  wages.  If  persons  have  been  employed  for 
definite  terms  it  might  in  a  spirit  of  liberal  interpretation  be  held 
that  such  contracts  constitute  property  rights,  or  quasi-property 
rights.  Moreover,  in  order  for  just  and  full  compensation  for 
damage  to  an  established  business,  it  may  be  necessary  for  the 
condemning  party  to  save  its  owner  harmless  from,  by  assuming 
responsibility  for,  his  agreements  with  his  employees.  Otherwise 
he  might  be  required  to  continue  the  payment  of  salaries  though 
the  employees  did  not  and  could  not  continue  to  render  service. 

If,  on  the  other  hand,  the  terms  of  employment  are  simply 
payment  at  so  much  per  day  or  per  week,  with  the  liability  to 
discharge  at  any  time,  it  is  difficult  to  perceive  how  an  indemnity 

11  (N.  Y.  1910)   134  App.  Div.  75;  (1910)  198  N.  Y.  439- 
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for  wages  for  an  arbitrary  period  can  be  viewed  as  anything  but 
a  gift.  In  the  leading  case  of  Loan  Association  v.  Topeka1*  it 
was  laid  down  that,  independently  of  constitutional  restrictions 
and  as  an  inherent  limitation  upon  the  power  of  government, 
money  raised  by  public  taxation  cannot  be  applied  to  a  private 
purpose.  In  the  opinion,  Mr.  Justice  Miller  gives  the  radical 
illustration  of  implied  restriction  upon  sovereign  right  that 

"No  court,  for  instance,  would  hesitate  to  declare  void  a  statute 
which  enacted  that  A.  and  B.,  who  were  husband  and  wife  to  each 
other  should  be  so  no  longer,  but  that  A.  should  thereafter  be  the 
husband  of  C,  and  B.  the  wife  of  D." 

Conceding  as  a  general  principle  that  the  privilege  of  exer- 
cising the  right  of  eminent  domain  must  be  accepted  cum  onere, 
and  that  a  municipal  corporation  will  not  be  permitted  to  urge 
constitutional  defects,  it  might  nevertheless  be  held  that  the  city 
was  not  precluded  from  objecting  to  an  intrinsic  perversion  of 
taxation,  to  an  application  of  public  money  that  was  ultra  vires 
all  government.  Furthermore,  if  the  condemning  party  itself 
would  not  be  heard  to  complain,  and  perhaps  as  the  better  remedy 
to  be  employed  in  any  view,  it  is  believed  that  a  taxpayer's  action 
would  lie  to  test  the  validity  of  such  legislation.  A  gift  of  the 
funds  of  a  municipality  would  constitute  a  waste  or  illegal  appli- 
cation of  its  funds,  within  the  meaning  of  acts  authorizing  suits 
by  resident  taxpayers,  and  it  would  seem  that  the  courts  would 
entertain  such  a  proceeding  to  restrain,  in  whole  or  in  part,  the 
effectuation  of  a  statute  requiring  payment  of  unearned  wages 
where  no  definite  contract  for  the  future  exists.18  Such  contention 
would  be  a  proper  one,  not  only,  theoretically,  because  the  claim 
for  future  wages  cannot  be  regarded  as  a  vested  right,  but  also, 
practically,  because  public  subsidies  of  this  kind  would  have  a 
demoralizing  and  harmful  tendency.  Unhampered  legislative 
power  in  this  respect  might  lead  to  grave  demagogic  abuses. 

It  is  the  opinion  of  the  writer  that  a  person  discriminated 
against  as  a  beneficiary  without  adequate  ground  for  classifica- 
tion ought  to  be  heard  to  attack  the  statute,  because  denying  the 
equal  protection  of  the  laws,  if  he  apply  in  time  to  stay  the  work 
in  limine.™  This  point  was  raised  in  Whiting  v.  Commonwealth16 

"(1874)  20  Wall.  655- 

"Bush  v.  Supervisors  (N.  Y.  1896)  10  App.  Div.  542;  Mercer  v.  Floyd 
(N.  Y.  1898)   24  Misc.  164. 

"Chadwick  v.  Kelley  (1903)    187  U.  S.  540. 
"(1907)  196  Mass.  468. 
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under  the  West  Boylston  statute,  and,  while  the  decision  was 
doubtless  correct,  the  discussion  is  not  satisfactory.  That  act, 
as  already  shown,  provides  for  damages  to  established  businesses 
and  for  indemnity  for  future  wages.  It  is  also  enacted  that 
no  stockholder  of  any  corporation  whose  plant  is  taken  shall  be 
entitled  to  compensation.  The  petitioner  was  both  a  stockholder 
and  an  employee  of  a  corporation  and  the  opinion  of  the  Supreme 
Judicial  Court  concludes  with  this  language: 

"The  petitioner  contends  that  unless  the  construction  for  which 
he  argues  is  given  to  the  statute,  §  4  of  c.  450,  St.  1896,  providing 
that  no  stockholder  in  any  corporation  whose  plant  is  taken  on 
account  of  a  reservoir  for  the  metropolitan  water  supply  shall  be 
entitled  to  compensation  under  that  act,  is  unconstitutional,  on 
the  ground,  as  we  understand  him,  that  it  would  constitute  an 
arbitrary  and  unjust  discrimination  against  a  stockholder  who 
might  also  be  an  employee.  But  an  employee  as  such  is  not  en- 
titled to  damages  for  the  loss  of  employment.  And  the  Legisla- 
ture might  well  provide  that  one  who  is  a  stockholder  and  as  such 
entitled  to  receive  compensation  for  the  taking  of  the  property  of 
the  corporation  shall  not  be  entitled  to  recover  damages  for  loss 
of  employment.  Loss  of  business  is  not,  generally  speaking,  an 
element  of  damage  in  a  taking  by  right  of  eminent  domain  {Bailey 
v.  Boston  &  Providence  Railroad,  182  Mass.  537),  and  there  is, 
therefore,  nothing  unconstitutional  in  an  act  which  provides  that 
one  whose  property  is  taken  shall  not  recover  damages  for  loss 
of  business,  even  though  parties  differently  situated  are  allowed 
to  recover  therefor." 

Under  the  right  to  regulate  corporations,  legislation  exclud- 
ing persons  who  are  stockholders  from  receiving  compensation 
whether  as  employees  or  otherwise  may  well  be  sustained,  even 
though  the  right  to  compensate  ordinary  employees  be  conceded. 
It  may  be  that  the  application  of  the  entire  language  is  restrict- 
able  to  employees.  But  "loss  of  employment"  and  "loss  of  busi- 
ness" are  treated  as  convertible  terms  and,  taking  the  extract 
as  a  whole,  an  implication  is  suggested  that  because  a  right  to  com- 
pensation has  not  existed  before,  it  may  be  conferred  with  dis- 
crimination or  arbitrarily.  Such  inference  is  not  certainly  to  be 
drawn  because  reference  is  made  to  "parties  differently  situated" 
and  as  to  such  persons  discriminations  may  always  be  made. 

As  the  writer  has  already  endeavored  to  show,  mere  gifts  are 
absolutely  illegitimate.  When  a  new  form  of  compensation,  or 
compensation  on  new  grounds,  is  enacted,  it  should  not  be  viewed 
as  a  gratuity  but  as  representing  a  broadened,  more  progressive 
sense  of  the  duty  of  remuneration,  and,  while  a  certain  latitude 
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of  discretion  may  be  assumed,  the  legislative  authority  ought 
still  to  be  exercised  subject  to  the  Fourteenth  Amendment  of 
the  Federal  Constitution.  If  compensation  were  provided  for 
damage  to  one  form  of  retail  business  and  nothing  were  said  as 
to  similar  businesses  dealing  in  other  commodities  but  drawing 
their  custom  from  the  same  neighborhood,  the  excluded  merchants 
ought  to  be  permitted  to  attack  the  statute  because  of  arbitrary 
classification. 

In  the  main,  judicial  interpretations  have  effectuated  the  statutes 
according  to  sound  judgment  and  justice.  In  People  ex  rel.  Lasher 
v.  City  of  New  York,1*  the  proprietor  of  a  regular  boarding  house 
was  held  entitled  to  compensation  for  damages  to  her  established 
business.  In  Gavin  v.  Commonwealth11  on  the  other  hand,  it  was 
decided  that  a  widow,  whose  eight  children  working  in  a  mill  live 
with  her  paying  board,  and  whose  two  nieces  and  their  aunt  occa- 
sionally board  with  her  during  their  summer  vacations,  is  not  an 
individual  "owning  an  established  business"  within  the  meaning  of 
the  West  Boylston  Act.  In  Earle  v.  Commonwealth,16  it  was  held 
that  a  practicing  physician,  living  and  having  his  office  in  a  house 
in  West  Boylston  belonging  to  his  wife,  is  an  indivdaul  owning 
"an  established  business  on  land  in  the  town  of  West  Boylston"  and 
entitled  to  damage  to  the  amount  his  business  is  decreased  in  value 
by  the  carrying  out  of  the  West  Boylston  Act.  The  following  is 
from  the  opinion  of  Chief  Justice  Holmes : 

"Next  it  is  contended  that  the  petitioner  was  not  an  'individual 
*  *  *  owning  *  *  *  an  established  business  on  land  in  the 
town  of  West  Boylston'  within  the  meaning  of  §  14.  A  majority 
of  the  court  does  not  see  why  not.  The  defendant  cites  Ex  parte 
Breull,  16  Ch.  D.  484,  for  the  proposition  that  the  word  'business' 
has  no  definite  technical  meaning.  We  agree,  and  think  it  quite 
wide  enough  to  include  the  practice  of  a  doctor.  It  is  suggested 
that  the  practice  was  not  established  on  land  in  West  Boylston.  It 
is  true  that  a  doctor  can  give  advice  elsewhere  than  in  his  office, 
and  that  in  fact  he  does  so  to  a  greater  extent  that  a  shopkeeper 
sells  his  goods  outside  his  shop.  But  no  less  than  a  shopkeeper  a 
doctor  usually  has,  as  the  petitioner  had,  a  locally  established  centre 
to  which  patients  resort,  and  from  which  he  goes  his  rounds.  There 
is  even  a  certain  amount  of  salable  good  will,  as  is  made  familiar 
to  us  by  English  law  and  literature  as  well  as  by  an  occasional 
case  in  our  own  reports.    Smith  v.  Bergengren,  153  Mass.  236." 

The  spirit  of  this  language  may  be  taken  as  a  general  guide. 

"Supra. 

"(1902)   182  Mass.  190. 

"Supra. 
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For  example,  a  statute  expressly  discriminating  between  a  doctor 
and  a  lawyer,  or  a  finding  by  commissioners  that  a  doctor's  business 
was  and  a  lawyer's  business  was  not,  damaged,  could  be  upheld  on 
the  ground  of  the  more  essentially  local  character  of  a  doctor's,  than 
a  lawyer's,  practice. 

It  is  believed  that  the  New  York  and  Massachusetts  statutes  will 
be  generally  copied  and  their  scope  considerably  extended,  and  in 
such  event  constitutional  questions  may  become  important.  The 
writer  realizes  that  the  bearing  of  the  Fourteenth  Amendment  is 
terra  incognita.  Most  of  the  decisions  that  have  condemned  legis- 
lation because  of  groundless  classification  were  at  the  suit  of  one 
aggrieved  by  an  affirmative  burden,  penalty,  or  disqualification.  In 
cases  contemplated  by  the  present  discussion  the  alleged  arbitrary 
discrimination  would  have  to  be  raised  not  because  of  invasion  of 
the  plaintiff's  former  rights  or  immunities,  but  because  other  parties 
were  granted  additional  rights  from  which  he  continued  to  be  ex- 
cluded. At  first  blush  it  might  be  said  that  the  constitution  may 
not  be  invoked  in  aid  of  a  mere  dog  in  the  manger.  There  is,  as 
already  shown,  a  suggestion  of  this  view  in  the  extract  above  quoted 
from  the  opinion  in  Whiting  v.  Commonwealth,  the  only  case  known 
to  the  writer  that  touches  on  the  point  at  all.19 

But  if  legislation  of  this  kind  increases  it  may  prove  intolerable 
to  leave  open  such  a  wide  source  of  favoritism  and  jobbery  as  the 
arbitrary  discretion  to  enact  just  what  personalty  shall  or  shall  not 
be  paid  for  in  the  course  of  a  public  improvement.  Constitu- 
tional provisions  are  to  be  broadly  construed  in  furtherance  of  the 
end  in  view.  If  allowances  for  personal  property  are  to  be  viewed 
as  compensation  and  not  gratuity  it  is  equally  repugnant  in  spirit  to 
the  guarantee  of  equal  protection  of  the  laws  whether  two  persons 
of  the  same  circumstances  and  class  be  unequally  indemnified  or 
unequally  mulcted. 

Wilbur  Larremore. 

New  York. 

"Somewhat  the  same  idea  crops  out  in  the  opinion  of  the  court  in 
of  which  Chief  Justice  Holmes  speaks  of  indemnity  for  the  injury  to 
business  as  "an  act  of  supererogation"  and  even  as  a  "gratuity."  We 
assume  that  in  this  dictum  and  especially  in  the  use  of  "gratuity"  the 
learned  jurist  intended  to  be  taken  colloquially  and  not  scientifically. 
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NOTES. 


Contractual  Capacity  and  the  Conflict  of  Laws. — Inherent  in 
every  sovereignty  is  the  power  of  exercising  control  over  persons  living 
under  its  protection,  and  consequently,  reference  is  had  to  its  laws 
primarily  in  determining  their  status.  Because  of  the  immediate 
nature  of  this  sovereign  control,  domicile  rather  than  citizenship  has 
in  cases  of  conflict  between  jurisdictions,  become  determinative  in  this 
regard.1  It  is  natural,  moreover,  that  the  same  controlling  force  should 
be  recognized  with  respect  to  transactions  taking  place  within  the 
limits  of  the  sovereignty's  jurisdiction.2  It  is  in  this  sense  that  parties 
to  a  contract  are  said  to  submit  themselves  to  the  law  of  the  place  of 

Wharton,  Confl.  of  L.  (3  ed.)  §§  8,  87;  Ross  v.  Ross  (1880)  129  Mass. 
243;  Woodward  v.  Woodward  (1889)  87  Tenn.  645. 
'See  Coe  v.  Errol  (1886)   116  U.  S.  517. 
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contracting.3  This  law,  however,  has  no  necessary  concern  with  all 
the  legal  results  flowing  from  the  contractual  act,  and  where  they  are 
projected  beyond  the  jurisdictional  influence,  the  application  of  a 
different  law  is  logically  warranted.4  Elements  involved  in  the  incep- 
tion of  a  contract  and  affecting  therefore  its  initial  validity  would  not, 
in  accordance  with  this  theory,  be  so  projected,  and  would  therefore 
continue  subject  to  the  law  of  the  place  of  contract.  Of  this  nature 
is  contractual  capacity,6  typically  illustrated  by  cases  involving  con- 
tracts having  a  married  woman  as  a  party.6  Although  capacity  is 
incident  to  status,  and  so  subject  in  some  respects  to  its  governing 
rules,7  yet  when  it  comes  under  consideration  as  affecting  the  initial 
validity  of  a  contract,  the  law  of  the  place  of  contracting  is  naturally 
referred  to,  in  accordance  with  the  reasoning  above  expressed,  rather 
than  the  law  of  the  domicile  of  the  parties,8  and  such  is  the  general 
rule  in  the  United  States.8  The  practical  basis  of  the  rule,  however, 
is  to  be  sought  rather  in  considerations  of  expediency,  aiming  at 
greater  security  in  commercial  transactions  by  affording  to  the  con- 
tracting parties  the  common  basis  of  the  local  law.10  The  effect  then, 
of  the  majority  of  the  cases  in  following  this  rule,  has  been  to 
sustain  the  validity  of  a  contract  by  recognizing  capacity  according 
to  the  laws  of  the  place  of  contracting,11  although  denied  by  the 
domicile.12  Where  however  the  courts  of  the  domicile  have  faced  a 
direct  contravention  of  what  was  conceived  to  be  a  distinctive  local 
policy  of  the  sovereignty,  they  have  refused  recognition  to  the  law  of 

"Scudder  v.  Union  Nat.  Bank  (1875)  91  U.  S.  406;  Grand  v.  Livingston 
(N.  Y.  1806)  4  App.  Div.  589. 

*Pritchard  v.  Norton  (1882)  106  U.  S.  124;  Scudder  v.  Union  Nat 
Bank  supra. 

"Wharton,  Confl.  of  L.  (3  ed.)  §  427  h;  Campbell  v.  Crampton  (1880) 
18  Blatch.  150;  Hager  v.  Nat.  etc.  Bank  (1898)   105  Ga.  116. 

"Although  the  contracts  of  an  infant  are  according  to  the  common  law 
voidable  only,  the  question  of  contractual  capacity,  when  arising  in  a 
common  law  State  cannot  be  treated  as  affecting  the  initial  validity  of  the 
contract  Wharton,  Confl.  of  L.  (3  ed.)  §  427  j.  The  courts,  however, 
make  no  such  distinction,  and  apply  the  law  of  the  place  of  contract 
uniformly.  Thompson  v.  Ketcham  (N.  Y.  181 1)  8  Johns.  189;  Male  v. 
Roberts  (1800)  3  Esp.  163;  but  see  In  re  Cooke's  Trusts  (1887)  56  L.  J. 
Ch.  637. 

TRoss  v.  Ross  supra;  Woodward  v.  Woodward  supra;  Wharton,  Confl. 
of  L.  (3  ed.)  §§  20,  84. 

•See  cases  cited  in  note  5. 

•Conn.  etc.  Ins.  Co.  v.  Westervelt  (1879)  52  Conn.  586;  First  Nat 
Bank  v.  Mitchell  (1899)  92  Fed.  565;  Pearl  v.  Hansborough  (Tenn. 
1848)  9  Humph.  426;  Union  Nat.  Bank  v.  Chapman  (1902)  169  N.  Y.  538; 
Milliken  v.  Pratt  (1878)  125  Mass.  374;  Thompson  v.  Ketcham  supra; 
cf.  Gates  v.  Bingham  (1881)  49  Conn.  275;  but  see  Union  Nat  Bank  v. 
Hartwell  (1887)  84  Ala.  379;  Baer  Bros.  v.  Terry  (1900)  105  La.  Ann.  479. 

10Milliken  v.  Pratt  supra;  Wharton,  Confl.  of  L.  (3  ed.)  §§  98,  118  a; 
Story,  Confl.  of  L.  §§  73,  106.  In  France,  commercial  expediency  has 
caused  a  departure  from  the  national  law  to  that  of  the  place  of  con* 
tract.  De  Lizardi  v.  Chaize  (France  1861)  1862,  Journal  du  Palais 
427;  X  v.  Y.  (France  1893)  20  Clunet  530. 

"Milliken  v.  Pratt  supra;  Phoenix  etc.  Ins.  Co.  v.  Simons  (1892)  52 
Mo.  App.  357;  Wright  v.  Remington  (1879)  4*  N.  J.  L.  48. 

"Bowles  v.  Field  (1897)  83  Fed.  886;  First  Nat.  Bank  v.  Mitchell 
supra;  Pearl  v.  Hansborough  supra;  Milliken  v.  Pratt  supra. 
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the  place  of  contracting,13  and  have  applied,  as  shown  by  the  grounds 
of  decision,1*  the  law  of  the  forum  rather  than  the  domiciliary  Law. 

In  order  to  apply  the  general  rule  in  terms,  effect  must  of  course 
be  denied  to  a  contract,  one  of  the  parties  to  which  had  no  capacity  by 
the  law  of  the  place  of  contracting,  although  there  was  capacity  accord- 
ing to  the  domiciliary  law.  Nichols  &  Shepard  Co.  v.  Marshall16 
sustains  this  proposition,  effect  being  denied  to  a  contract  made  and 
perf ormable  in  Indiana  where  the  defendant  had  no  capacity  but  where 
according  to  the  domiciliary  law  she  had  capacity.  Is  this  authorita- 
tive where  the  contract  is  performable  in  a  place  recognizing  the 
party's  capacity,  or  is  the  general  rule  too  broad,  and  may  the  courts, 
consistently  with  the  conditions  establishing  it,  apply  under  such  cir- 
cumstances the  law  of  the  place  of  performance?  Manifestly  the 
courts  have,  in  enunciating  the  general  rule,  shown  a  desire  to  prevent 
the  evasion  of  just  obligations  for  the  sake  of  greater  commercial 
security,18  and  to  blindly  accept  a  rule  leading  to  a  contrary  result, 
would  be  inconsistent  with  its  purpose.  Where  there  is  incapacity 
according  to  the  law  of  the  domicile,  parties  contracting  there  should 
clearly  be  incompetent  to  create  capacity  by  merely  looking  to  per- 
formance elsewhere,17  yet  where  there  is  capacity  by  the  domicile,  it  is 
difficult  to  see  why  parties  contracting  while  temporarily  in  a  place 
denying  them  capacity,  should  be  infected  by  such  incapacity.18  The 
potency  of  the  law  of  the  place  of  contracting  with  respect  to  capacity, 
would  in  this  event  be  negligible.18     Since  laws  governing  incapacity 

"Armstrong  etc.  Co.  v.  Best  (1893)  112  N.  C.  59;  First  Nat  Bank  v. 
Shaw  (1902)  109  Tenn.  237.  Enforcement  of  a  contract  has  been  refused 
where  there  was  no  proper  remedy  available  by  the  lex  fori.  Bank  of 
La.  v.  Williams  (1872)  46  Miss.  618;  Hochstadter  v.  Hays  (1887)  II 
Colo.  118. 

"See  International  Harvester  Co.  v.  McAdam  (1910)  142  Wis.  114. 
Refusal  to  apply  the  foreign  law  because  of  local  policy  results  in  the 
application  of  the  lex  fori.    See  10  Columbia  Law  Review  63. 

"(1899)  108  la.  518.    In  this  case  the  forum  was  also  the  domicile. 

"See  note  10. 

"See  note  18. 

"Although  in  sustaining  such  a  contract,  incapacity  by  the  domiciliary 
law  is  disregarded  where  there  is  capacity  by  the  law  of  the  place  of 
contracting,  see  note  12,  the  domiciliary  law  becomes  important  in  this 
respect  where  there  is  no  capacity  according  to  the  law  of  the  place  where 
the  contract  sought  to  be  enforced  was  made.  If  there  is  no  capacity 
according  to  the  domiciliary  law,  the  parties  would  in  effect  be  creating 
capacity  by  indicating  the  place  of  performance.  See  note  21.  Capacity, 
however,  is  not  properly  dependent  upon  intention.  Wharton,  Confl.  of 
L.  (3  ed.)  §  427  h.  If  there  is  capacity  by  the  law  of  the  domicile,  how- 
ever, the  indication  of  a  place  of  performance  merely  gives  effect  to  ex- 
isting capacity,  which  in  the  place  of  contracting  could  have  none,  because 
of  local  policy  as  expressed  in  its  laws.    See  note  19. 

"In  spite  of  the  dominant  position  of  the  lex  rei  sita  with  respect 
to  real  property,  this  law  could  not  be  determinative  of  contractual 
capacity  with  respect  thereto,  if  capacity  were  in  its  nature  indissociable 
from  the  place  of  contract.  That  it  is  so  dissociable  is  the  uniform 
result  of  the  decisions.  Post  v.  First  Nat.  Bank  (1891)  138  111.  559; 
Cochran  v.  Benton  (1890)  126  Ind.  58;  Sell  v.  Miller  (i860)  11  Ohio  St 
331;  Johnston  v.  Gawtry  (1882)   11  Mo.  App.  322. 
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are  uniformly  expressive  of  a  State's  policy,20  and  as  such  purely 
intraterritorial  in  scope  and  effect,  it  may  be  argued  not  only  that  this 
policy  is  not  contravened  by  the  enforcement  of  a  contract  performable 
elsewhere,  but  also  that  such  legislation  could  not  in  its  nature  have 
been  directed  against  non-residents  having  performance  without  the 
jurisdiction  in  view.21  It  would  seem  that  in  such  event,  although 
the  contract  becomes  complete  within  the  jurisdiction,  its  laws  would 
be  operative  to  no  greater  degree  than  where  a  married  woman  under 
a  disability  affixes  her  signature  to  a  contract  which  awaits  completion 
in  a  state  where  her  capacity  is  recognized.22  Where  therefore  a  con- 
tract is  performable  without  the  jurisdiction  of  the  place  of  con- 
tracting, by  the  laws  of  which  a  party  thereto  is  incapacitated,  the 
courts  may  properly  disregard  the  force  of  those  laws,  it  would  seem,28 
and  apply  the  law  of  the  place  of  performance,  for  the  purpose  of 
upholding  the  contract,  provided  there  be  capacity  by  the  domiciliary 
law,24  and  if  the  place  of  performance  be  the  forum,  no  violation  of  its 
policy.25 

This  situation  was  presented  to  a  New  York  court  in  the  recent 
case  of  Hammerstein  v.  Sylva  (1910)  124  N.  Y.  Supp.  535,  where  the 
parties  made  a  contract  in  France  performable  in  New  York  where  they 
were  domiciled.  One  of  the  parties  although  capable  by  New  York 
law,  was  (it  was  assumed  for  the  purposes  of  the  decision)  incapable 
by  French  law.  The  court  held,  that  since  the  validity  of  a  contract 
was  governed  by  the  law  of  the  place  of  performance,  capacity  being 
conceived  as  included  within  the  validity,  and  since  the  defendant  was 
capable  both  by  the  law  of  the  domicile  and  of  the  place  of  performance, 
the  defendant  was  liable.  Although  exception  must  be  taken  to  the 
reasoning  of  the  court  prompting  the  adoption  of  the  law  of  the  place 
of  performance  as  determinative  of  contractual  capacity,  as  well  as  to 
its  enunciation  of  the  vitality  of  the  domiciliary  law,  the  result  com- 
mends itself  as  a  modification  of  the  American  rule,  consistent  with 
its  purpose. 

Effect  of  Defective  Incorporation  on  Liability  of  Stockholders. 
— In  the  recent  case  of  Jennings  v.  Dark  (Ind.  1910)  92  N.  E.  778,  the 
Supreme  Court  of  Indiana  considered  the  status  of  stockholders  of  a 
defectively  incorporated  association  and  reached  the  conclusion  that  one 
who  had  dealt  with  the  company  as  a  corporation  could  not  enforce  the 
general  liability  of  its  members  as  partners.     The  decision  rested  in 

*°Milliken  v.  Pratt  supra;  International  Harvester  Co.  v.  McAdam 
supra;  Armstrong  etc.  Co.  v.  Best  supra;  First  Nat.  Bank  v.  Shaw 
supra;  Gates  v.  Bingham  supra. 

MThis  would  not,  however,  countenance  the  designation  of  an  extra- 
territorial place  of  performance  for  the  mere  purpose  of  evading  the 
effect  of  local  policy.  Campbell  v.  Crampton  supra;  Hager  v.  Nat.  etc 
Bank  supra. 

2tCf.  Voigt  v.  Brown  (N.  Y.  1886)  42  Hun.  394;  Milliken  v.  Pratt 
supra;  Phoenix  etc.  Ins.    Co.  v.   Simons  supra.     See  also  note  19. 

"See  Story,  Confl.  of  L.  §§  73,  102,  106;  Voigt  v.  Brown  supra; 
Union  Nat.  Bank  v.  Chapman  supra;  Hauck  Clothing  Co.  v.  Sharpe 
(1000)   83  Mo.  App.  385. 

**See  note  18. 

*Cf.  Nichols  &  Shepard  Co.  v.  Marshall  (1899)  108  la.  518  and  cases 
in  note  21. 
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part  upon  the  ground  that,  although  there  had  been  no  attempt  to 
incorporate  under  the  existing  law,  yet,  as  there  was  a  valid  law  under 
which  the  association  might  have  been  formed  and  as  it  actually  exer- 
cised corporate  powers  in  the  belief  that  it  had  authority  to  do  so  by 
virtue  of  a  prior  act,  the  plaintiff  was  estopped  to  deny  the  fact  of 
incorporation.  It  is  not  apparent,  however,  from  the  mere  fact  that 
the  company  had  held  itself  out  as  a  corporation  and  thereby  induced 
the  plaintiff  to  deal  with  it  as  such,  that  the  defendant  stockholders 
have  so  changed  their  position  that  a  denial  by  the  plaintiff  of  the 
corporateness  of  the  association  would  work  a  fraud  upon  the  defend- 
ants,1 and  the  basis  for  an  equitable  estoppel  would  therefore  seem  to 
be  non-existent.2  It  is  true  that  the  defendants  themselves  might  be 
estopped  to  deny  their  incorporation,3  but  as  there  is  no  mutuality  in 
an  equitable  estoppel,4  this  ground  for  the  decision  finds  its  only  sup- 
port in  the  argument  that  since  the  creation  of  a  corporation  results 
from  an  act  of  the  sovereign  power  having  the  force  of  a  record,  both 
parties  are  estopped  to  deny  the  existence  of  a  legal  entity.6  However 
applicable  this  theory  might  be  to  the  case  of  an  association  called  into 
existence  by  virtue  of  a  special  act  of  the  legislature,  it  would  seem 
to  be  of  little  force  when  members  of  a  company  are  seeking  to  avoid 
individual  liability  by  asserting  incorporation  under  a  general  law.8 
The  situation- of  the  stockholders,  apparently,  is  not  essentially  different 
from  that  of  any  person  who  claims  an  exemption  from  liability 
through  compliance  with  a  rule  of  the  common  law,  and  in  neither 
case,  unless  exceptional  facts  are  present,  would  the  opposing  party  be 
estopped  to  deny  the  fact  of  compliance. 

The  conclusion  that  the  members  of  a  company  which  has  irregu- 
larly assumed  the  powers  and  seeks  the  rights  and  privileges  of  a 
corporation,  are  not  individually  liable  for  debts  contracted  in  the 
operation  of  the  business,  finds  support,  however,  in  the  argument  of 
the  Indiana  Court,7  that,  as  the  state  alone  is  directly  affected  by  the 
assumption  of  the  rights  peculiar  to  a  legal  entity,  the  corporateness 
of  the  association  is  not  open  to  collateral  attack  but  may  be  inquired 
into  only  at  the  instance  of  one  whose  rights  have  been  invaded.8 

xSee  6  Columbia  Law  Review  8,  9. 

*See  Electric  Light  Co.  v.  Gas  Co.  (1897)  99  Tenn.  371;  Edmonson  v. 
Montague   (1848)    14  Ala.  370. 

"See  Order  of  Mutual  Aid  v.  Paine  (1887)  122  111.  625;  Empire  Mfg. 
Co.  v.   Stuart   (1881)   46  Mich.  482. 

*io  Columbia  Law  Review  76  and  cases  there  cited. 

•See  Horn  v.  Cole  (1868)  51  N.  H.  287. 

•See  Bigelow  v.  Gregory  (1874)  73  HI-  197;  Kaiser  v.  Lawrence 
Sav.  Bank  (1881)   56  la.  104;  cf.  Bank  v.  Rockefeller  (1905)   195  Mo.  15. 

TJennings  v.  Dark  supra. 

•See  Owensboro  Wagon  Co.  v.  Bliss  (1901)  132  Ala.  253;  Duggan  v. 
Colo.   M.  &  I.  Co.    (1887)    11   Colo.    113. 

This  theory,  however,  has  seldom  been  invoked  successfully  in  favor  of 
an  association  which  exists  without  color  of  law.  It  is  applied  generally 
only  to  corporations  de  facto,  for  which  three  essential  conditions  must 
concur :  there  must  be  a  valid  law  under  which  a  corporation  having  the 
powers  assumed  might  have  been  formed ;  there  must  have  been  a  bona  fide 
attempt  at  substantial  compliance  with  the  provisions  of  the  statute ;  and 
there  must  have  been  an  actual  exercise  of  corporate  powers  in  good 
faith.  Doty  v.  Patterson  (1900)  155  Ind.  60;  Richards  v.  Minnesota 
Sav.  Bank  (1899)  75  Minn.  196;  cf.  The  Journal  Co.  v.  Nelson  (1908) 
133  Mo.  App.  482. 
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This  doctrine  would  seem  to  date  its  origin  from  the  period  when  all 
corporations  were  public  in  character  and  were  the  product  of  royal 
charter  or  of  special  act  of  legislature.9  It  was  therefore  in  accordance 
with  the  principles  of  the  common  law,  that  when  the  recipients  of  the 
privilege  endeavored  to  conform  to  the  charter  and  had  actually  entered 
upon  a  user  of  the  powers  thereby  granted,  the  sovereign  alone  would 
be  allowed  to  complain  that  this  user  was  not  entirely  regular.10 

Where  there  is  a  general  law,  however,  the  act  by  means  of  which 
incorporation  may  be  effected  is  of  a  different  nature.11  The  state 
permits  a  group  of  individuals  who  have  conformed  to  the  statutory 
requirements  to  act  as  a  distinct  entity  with  enumerated  powers  and 
with  certain  rights,  privileges  and  immunities,  among  which  is  gener- 
ally an  exemption  of  the  stockholder  from  individual  liability  for  the 
corporate  debts.12  As  compliance  with  the  statute  is  the  condition 
upon  which  this  exemption  is  granted,  there  would  seem  to  be  no  valid 
reason  why  a  denial  of  the  allegation  of  incorporation  should  not  put 
in  issue  the  fact  of  conformity  to  its  provisions.18  The  members  have 
undoubtedly  entered  upon  a  common  enterprise  with  a  view  to  profit 
and  as,  according  to  the  better  opinion,  a  specific  intent  to  become 
partners  is  not  necessary  to  the  formation  of  a  partnership,14  such 
would  appear  to  be  their  true  relation  if  for  any  reason,  the  attempt 
to  incorporate  failed  of  fulfillment.15  And  as  under  the  rules  of  the 
common  law,  members  of  an  unincorporated  joint-stock  company  were, 
in  the  absence  of  legislative  enactment,  individually  liable  for  the 
debts  incurred  in  the  pursuit  of  the  common  business,18  it  would  seem 
that  where  this  liability  is  sought  to  be  avoided  by  virtue  of  incorpora- 
tion under  a  general  law,  the  burden  of  proving  compliance  with  the 
law  should  rest  upon  the  party  asserting  it.17     The  contrary  result 

'See  Williston,  The  History  of  the  Law  of  Business  Corporations  be- 
fore  1800,  3   Select  Essays   195. 

"See  Baldwin,  History  of  the  Law  of  Private  Corporations  in  the 
Colonies  and   States,   3    Select   Essays   236. 

"See  Morawetz,   Private  Corporations   (2nd  ed.)   §§  21-28. 

12Cook,  Corporations  (6th  ed.)  §§  212,  213. 

"Abbott  v.  Omaha  Smelting  Co.  (1876)  4  Neb.  416;  Bigelow  v.  Gregory 
supra;  Flagg  v.  Stowe  (1874)  72  111.  397;  id.  (1877)  85  111.  164;  cf. 
Harrill  v.  Davis    (1909)    168  Fed.   187. 

"National  Bank  of  Watertown  v.  Landon  (1871)  45  N.  Y.  410;  see 
Rowland  v.  Long   (1876)  45  Md.  439. 

"Forbes  v.  Whittemore  (1896)  62  Ark.  229;  Citizens  Bank  v.  Hine 
(1841)  49  Conn.  236;  Harrill  v.  Davis  supra;  Smith  v.  Warden  (1885) 
86  Mo.  382;  see  Shorb  v.  Beaudry  (1880)  56  Cal.  446;  Johnson  v.  Corser 
(1885)  34  Minn.  355;  Coleman  v.  Coleman  (1881)  78  Ind.  344;  Mande- 
ville  v.  Courtright  (1905)  142  Fed.  97;  but  see  Ward  v.  Brigham  (1879) 
127  Mass.  24;  Rutherford  v.  Hill   (1892)  22  Or.  218. 

"Grady  v.  Robinson  (1856)  28  Ala.  289;  Sebastian  v.  Booneville 
Academy  Co.   (Ky.  1900)   56  S.  W.  810. 

"See  cases  cited  in  note  13  supra. 

This  on  its  face  appears  reasonable  and  just,  notwithstanding  the 
argument,  Richards  v.  Minnesota  Sav.  Bank  supra;  and  see  Harrill  v. 
Davis  supra,  that  to  hold  the  innocent  members  of  an  association  in  the 
management  of  which  they  have  taken  no  active  part,  individually  liable 
for  the  debts  of  the  company,  would  be  too  unjust  to  warrant  judicial 
approval;  see  Stafford  Bank  v.  Palmer  (1880)  47  Conn.  443;  nor  would 
such   a   conclusion   require   the   court   to   write   a   new   contract    for   the 
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reached  in  Jennings  v.  Dark,  although  in  accord  with  the  weight  of 
authority,18  would  therefore  appear  to  be  erroneous  upon  principle, 
and  the  members  of  the  association,  it  is  submitted,  should  have  been 
held  liable  upon  the  contract  as  general  partners. 


Creation  of  the  Relation  of  Debtor  and  Creditor  between 
Banker  and  Customer. — The  legal  relations  between  banker  and 
customer,  though  theoretically  regulated  entirely  by  contract,  are, 
in  the  absence  of  express  stipulation,  determined  by  commercial  usage 
in  contemplation  of  which  the  parties  are  presumed  to  have  dealt. 
The  legal  consequences  of  this  complicated  contract  are,  on  the  other 
hand,  ascertained  by  the  application  of  fundamental  principles  of 
agency  and  negotiable  paper.  While  the  numerical  weight  of  authority 
has,  in  accordance  with  sound  theory,  deduced  the  rule  that  the  liabil- 
ity of  a  bank  receiving  paper  to  be  sent  for  collection  to  a  distant 
point  is  dependent  entirely  upon  the  exercise  of  due  care  in  the 
selection  of  a  suitable  correspondent,1  a  considerable  number  of  courts 
have  nevertheless  established  the  contrary  doctrine  of  absolute  liabil- 
ity by  interpolating  into  the  contract  a  term  discernible  neither  in 
commercial  usage  nor  in  the  reasonably  presumable  intention  of  the 
parties.  This  doctrine,  though  originally  founded  on  a  supposed 
analogy  to  the  liability  of  an  independent  contractor  for  the  torts  of 
his  servant,2  is  now  based  on  broad  and  persuasive  considerations  of 
public  policy  indicating  that  the  recognition  by  law  of  this  obliga- 
tion, which  is  like  that  of  a  del  credere  factor,  will  best  "promote 
the  general  welfare  of  the  commercial  community."8 

The  property  rights  in  negotiable  instruments  transferred  to  a  bank 
are,  like  the  other  incidents  of  the  contract,  derived  primarily  from 
the  nature  of  the  original  transaction.  If  the  checks  or  drafts  are 
regarded  by  both  parties  as  so  much  cash,  the  contract  is  one  of 
deposit  and  title  to  the  paper  passes  to  the  banker  who,  as  in  the  case 
of  a  general  deposit  of  cash,  becomes  forthwith  the  debtor  of  his 
customer.4  If,  however,  the  instrument  is  received  for  collection 
merely,  title  remains  in  the  customer  and  the  relation  between  him 
and  the  banker  is  that  of  principal  and  agent.5  The  mere  fact  that 
the  collecting  bank  has  credited  the  depositor  with  the  amount  of  his 

parties,  see  however  Hoyt  v.  McCallum  (1902)  102  111.  App.  287,  but 
merely  results  from  an  application  of  the  rules  of  law  to  the  contract  as 
written  by  them;  nor  is  there  involved  a  nullification  of  franchises. 
Francis  M.  Burdick,  Are  Defectively  Incorporated  Associations  Partner- 
ships? 6  Columbia  Law  Review  i. 
"Burdick,   Partnership  45. 

•Dorchester  &  M.  Bank  v.  M.  E.  Bank  (Mass.  1848)  1  Cush.  177; 
Guelich  v.  Nat.  State  Bank  (1881)  56  la.  434;  Daly  v.  Butchers'  and 
Drovers'  Bank   (1874)   56  Mo.  94. 

•Allen  v.  Merchants'  Bank  of  New  York  (N.  Y.  1839)  22  Wend.  215. 

•Exchange  Nat.  Bank  v.  Third  Nat.  Bank  (1884)  112  U.  S.  276; 
Bailie  v.  Augusta  Sav.  Bank  (1895)  95  Ga.  277;  Davey  v.  Jones  (N.  J. 
1880)  13  Vroom.  28;  and  see  Morse,  Banks  and  Banking  (3rd  ed.)  §§  272 
et  seq.;  1  Daniel,  Neg.  Instr.   (4th  ed.)   §  342. 

4First  Nat.  Bank  v.  Armstrong   (1889)   39  Fed.  231. 

•Commercial  Bank  v.  Armstrong  (1892)  148  U.  S.  50;  Evansville 
Bank  v.  Ger.-Amer.  Bank  (1894)  155  U.  S.  556;  Nat.  Bank  v.  Seaboard 
Bank   (1889)    114  N.  Y.  28;  Akin  v.  Jones   (1894)   93  Tenn.  353. 
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paper  will  not  divest  him  of  his  title,  for  it  is  universally  recognized 
that  this  credit  is  provisional  only  and  may  be  cancelled  if  collec- 
tion cannot  be  made.8  Furthermore,  this  title  may  be  asserted  not  only 
against  the  initial  bank7  but  also  against  a  correspondent  to  which 
in  the  course  of  collection  it  may  have  been  necessary  to  transmit 
the  paper.  The  liability  of  this  sub-agent  bank  is  enforcible,  more- 
over, not  only  while  it  holds  the  paper8  but  also  so  long  as  it  is  in 
possession  of  the  proceeds  thereof.9  It  exists  in  addition  to  the  abso- 
lute liability  of  the  collecting  bank  and  the  consequent  absence  of 
privity  between  the  sub-agent  and  the  customer,10  and  rests  on  the 
principle  that  an  action  for  money  had  and  received  will  lie  against 
one  who  has  in  his  possession  funds  which  ought  to  be  paid  over  to 
another.11  When,  however,  the  proceeds  of  the  collection  are  actually 
received  by  the  collecting  bank,  commercial  usage  authorizes  it  to 
mingle  such  money  with  its  general  funds.  This  results  necessarily 
in  the  termination  of  the  agency  and  in  the  creation  of  the  relation 
of  debtor  and  creditor;12  but  since  the  mingling  is  the  condition  pre- 
cedent to  this  change  of  status,  it  follows  that  the  depositor's  title  to 
the  check  or  its  proceeds  cannot  be  affected  either  by  the  act  of 
the  sub-agent  in  crediting  the  collecting  bank  with  the  amount  of 
the  paper,13  or  by  the  act  of  the  latter  in  declaring  itself,  before 
actual  possession  of  the  proceeds,  the  debtor  of  its  customer.14 

The  chief  difficulty  arises  in  determining  whether  a  given  transac- 
tion is  in  fact  a  general  deposit  as  of  cash  or  a  deposit  for  collection. 
Though  the  question  depends  on  the  circumstances  of  each  case,  the 
presumption  is  that  checks  or  drafts  are  deposited  in  a  bank  merely 
for  collection.16  To  produce  the  contrary  result  it  must  clearly  appear 
that  the  paper  was,  according  to  business  usage  or  the  intention  of 
both  parties,  to  be  treated  as  cash.  It  is  quite  well  settled,  moreover, 
that  crediting  the  customer  with  the  amount  of  the  check  whether 
this  be  done  in  his  pass-book  or  in  the  accounts  of  the  bank  is, 
because  of  the  provisional  character  of  this  credit,  by  no  means  con- 
clusive that  the  paper  was  received  otherwise  than  for  collection.18 
It  has  even  been  held  that  the  collecting  bank  may  recover  from  the 

"See  St.  Louis  etc.  Ry.  Co.  v.  Johnston  (1889)  133  U.  S.  566;  Balbach 
v.  Frelinghuysen  (1883)  15  Fed.  675;  Mfrs'.  Nat.  Bank  v.  Cont.  Bank 
(1889)   148  Mass.  553. 

Commercial  Bank  v.  Armstrong  supra;  In  re  Armstrong  (1887)  33 
Fed.  405. 

"Sweeny  v.  Easter  (1863)   1  Wall.  166. 

"First  Nat.  Bank  v.  Bank  of  Monroe  (1887)  33  Fed.  408;  Commercial 
Nat.  Bank  v.  Hamilton  Nat.  Bank  (1890)  42  Fed.  880;  Nat.  Exch.  Bank 
v.  Beal  (1892)  50  Fed.  355. 

10Hoover  v.  Wise  (1875)  91  U.  S.  308. 

"First  Nat.  Bank  v.  First  Nat.  Bank  (1881)   76  Ind.  561. 

"First  Nat.  Bank  v.  Davis  (1894)  114  N.  C.  343;  Marine  Bank  v. 
r..lton  Bank  (1864)  2  Wall.  252. 

18/n  re  Armstrong  supra. 

"Levi  v.  National  Bank  (C.  C.  U.  S.  1878)   5  Dill.  104. 

"Dickerson  v.  Wason  (1872)  47  N.  Y.  439;  Beal  v.  Somerville  (1892) 
50  Fed.  647;  Ditch  v.  Western  Nat.  Bank  (1894)  79  Md.  192;  and  see 
In  re  State  Bank   (1894)   56  Minn.   119. 

"Nat.  Gold  Bank  v.  McDonald  (1875)  51  Cal.  64. 
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depositor  any  money  paid  in  the  erroneous  belief  that  a  collection  had 
been  effected.11 

A  novel  situation  was  presented  to  the  court  in  the  recent  case 
of  Bank  of  Big  Cabin  v.  English  (1910)  111  Pac.  386.  Here  the 
plaintiff  directed  his  agent  to  forward  the  proceeds  of  the  sale  of 
certain  goods  to  the  defendant  bank.  The  agent's  banker,  however, 
instead  of  forwarding  the  money  paid  it  to  a  third  bank  which,  in 
pursuance  of  directions  received,  credited  the  defendant  on  behalf  of 
the  plaintiff.  The  defendant  thereupon  credited  the  plaintiff  with  the 
amount  in  question,  but  on  learning  that  the  intermediate  bank  had 
later  become  insolvent,  sought  to  cancel  this  credit.  The  plaintiff 
argued  that  the  payment  to  the  intermediate  bank  was  payment  to  the 
defendant  and  that  the  credit  in  his  favor  was  therefore  unconditional. 
The  court,  however,  very  properly  reached  the  conclusion  that  the  cir- 
cumstances of  the  case  were  in  their  legal  effect  analagous  to  those 
involved  in  a  contract  for  collection  and  that  the  credit  in  favor  of  the 
plaintiff  must  have  been  intended  to  be  provisional  only  and  could 
consequently  be  cancelled.  The  view  thus  adopted,  that  the  defendant 
received  the  credit  as  it  would  a  draft  on  another  bank,  is  not  only 
consistent  with  the  facts,  but  also  in  perfect  harmony  with  the  unmis- 
takable tendency  of  the  courts  to  deny  the  existence  of  the  debtor 
relation  until  an  actual  mingling  of  funds  has  occurred. 


Effect  of  Judgment  Against  the  Principal  in  Subsequent  Action 
on  Surety's  Several  Contract. — It  is  fundamental  that  in  the  ab- 
sence of  fraud,  collusion,  or  want  of  jurisdiction,  which  always  furnish 
ground  for  collateral  impeachment,  a  judgment  is  conclusive  between 
parties  and  privies  only,  except  as  to  the  fact  of  its  rendition.  The 
applicability  of  this  doctrine  to  the  relation  of  principal  and  surety 
necessitates  an  inquiry  into  the  precise  nature  of  the  latter's  obliga- 
tion.1 

Whenever,  as  in  bail,2  replevin,8  or  injunction4  bonds,  he  under- 
takes to  abide  the  event  of  judicial  proceedings,  no  peculiar  principle 
of  res  adjudicata  or  of  suretyship  need  be  invoked,  for  it  is  obviously 
the  very  nature  of  his  contract  that  liability  shall  attach  as  the  result 
of  a  judicial  determination  adverse  to  his  principal.  Such  was  the 
recent  case  of  Calhoun  v.  Gray  (Mo.  1910)  131  S.  W.  438,  in  which 
the  surety  was  sued  on  a  bond  conditioned  for  the  payment  of  all 
costs  which  might  accrue  in  a  certain  action.  In  deciding  the  effect 
of  an  adjudication  against  the  principal  for  such  costs,  the  court  con- 
sidered that  had  the  obligation  taken  the  more  usual  form  in  which  the 
surety  binds  himself  for  the  faithful  discharge  of  official  duties  or 
the  due  performance  of  a  contract,  the  judgment  would  have  been 
merely  prima  facie  evidence  of  his  liability,  but  that  since  he  had 
actually  contracted  to  answer  for  whatever  costs  were  awarded  in  the 
action  then  pending,  the  judgment  therein  must  be  conclusive.  Al- 
though, in  view  of  the  character  of  the  defendant's  undertaking,  the 
result  reached  is  undoubtedly  correct,  the  position  taken  with  respect 

"East-Haddam  Bank  v.  Scovil   (1837)    12  Conn.  303. 

'The  discussion  will  be  confined  to  suretyship  in  its  narrowest  sense. 
*McChristal  v.   Clisbee   (1906)    100  Mass.   120. 

"Richardson  v.  Bank  (1897)  57  Oh.  St  299;  Kennedy  v.  Brown  (1878) 
21  Kan.  171. 

*Lothrop  v.  Southworth  (1858)  5  Mich.  436. 
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to  the  effect  of  such  a  judgment  in  the  usual  case  involves  a  question 
upon  which  the  decisions  show  widely  divergent  views. 

Under  the  familiar  rule  that  a  final  determination  against  one  of 
two  joint  obligors  merges  the  entire  cause  of  action,6  it  may  well  be 
said  that  where  a  contract  is  made  jointly  by  principal  and  surety,  a 
judgment  against  the  former  upon  that  contract  must  necessarily 
conclude  the  latter.  Obviously  such  is  not  the  situation  where  the 
surety  makes  a  several  contract.  Since  his  obligation  is  directly  to 
the  creditor,  there  is  not  even  privity  of  contract  between  principal 
and  surety,  and  consequently  no  room  for  an  application  of  the  rule 
that  a  judgment  binds  parties  and  privies.6  Still  it  has  frequently 
been  held,  even  in  such  cases,  that  a  final  determination  of  the  prin- 
cipal's default  would  be  conclusive  as  to  the  surety's  liability  although 
he  were  not  a  party  to  the  suit.7  In  reaching  this  result,  many  of 
these  courts  have  apparently  applied  the  similar  rule  of  the  civil  law. 
It  is  evident,  however,  that  the  doctrine  there  enunciated  affords  no 
true  analogy,  for  in  that  system  of  jurisprudence  principal  and  surety 
are  identified  to  such  an  extent  that  the  latter  has  an  absolute  right 
to  make  himself  a  party  to  the  suit  against  the  former,  and  even  to 
appeal  from  the  judgment.  But  since  the  common  law  confers  upon 
him  no  such  right,8  it  cannot  give  to  the  judgment  a  conclusive 
effect  without  disregarding  the  eminently  just  principle  which  accords 
to  every  man  his  day  in  court.9  It  is  of  course  true  that  an  adjudication 
adverse  to  the  principal  establishes  as  to  him  the  fact  of  his  default; 
yet  as  against  the  surety  it  determines  nothing.10  Indeed,  the  true 
measure  of  the  latter's  obligation  would  seem  to  be  to  pay  whatever 
sum  is  really  due,  rather  than  the  amount  of  any  judgment  that  may 
be  recovered  against  the  principal.  In  other  words,  the  liability  is  to 
attach  only  as  the  result  of  a  judicial  determination  thereof  in  an 
action  to  which  he  was  a  party  and  which  he  had  an  opportunity  to 
defend.11  To  imply  a  different  agreement,  as  has  sometimes  been  done, 
would  seem  to  be  wholly  unwarranted  and  to  ignore  the  true  nature 
of  the  contract  which  he  has  made.12 

Many  courts  which  properly  decline  to  consider  the  judgment  con- 

52  Black,  Judgments  §  770. 

The  same  considerations  which  govern  a  several  contract  of  suretyship 
are  applicable  where,  although  the  surety's  obligation  is  made  jointly  with 
the  principal,  the  judgment  against  the  latter  is  not  recovered  upon  that 
contract.  The  only  possible  ground  for  arguing  that  there  is  privity  in 
such  case  between  principal  and  surety,  is  that  they,  as  joint  obligors,  are 
privies  in  contract.  Even  if  this  position  were  a  tenable  one,  which 
seems  doubtful,  mere  privity  of  contract  is  not  sufficient  to  bring  the 
persons  of  whom  it  is  predicated  within  the  rule  that  a  judgment  binds 
only  parties  and  privies.  McConnell  v.  Poor  (1901)  113  la.  133;  Giltinan 
v.  Strong  (1870)  64  Pa.  St.  242;  2  Black,  Judgments  §  549. 

TMasser  v.  Strickland  (Pa.  1828)  17  S.  &  R.  354;  Evans  v.  Common- 
wealth (Pa.  1839)  8  Watts.  398;  Deegan  v.  Deegan  (1894)  22  Nev.  185. 

"See  Munford  v.  Overseers  (Va.  1824)  2  Rand.  313;  McKellar  v. 
Bowell  (N.  C.  1825)  4  Hawks.  34;  Jackson  v.  Griswold  (N.  Y.  1842)  4 
Hill.  522;  Douglass  v.  Howland  (N.  Y.  1840)  24  Wend.  35. 

•See  Douglass  v.  Howland  supra;  McConnell  v.  Poor  supra. 

"See  McConnell  v.  Poor  supra. 

"See  Pico  v.  Webster  (1859)  14  Cal.-  203;  Thomson  v.  MacGregor 
(1880)  81  N.  Y.  592. 

"Thomson  v.  MacGregor  supra. 
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elusive,  admit  it  nevertheless  as  prima  facie  evidence  of  the  surety's 
liability.18  It  is  to  be  observed,  however,  that  except  as  between  parties 
and  privies,  a  judgment  is  not  competent  to  prove  the  facts  upon 
which  it  is  based,1*  and  furthermore,  if  properly  admissible,  it  is  con- 
clusive of  such  facts.16  Still  it  is  contended  that  since  the  surety 
may  avail  himself  of  a  determination  in  favor  of  his  principal,1'  the 
doctrine  of  mutuality  requires  that  a  judgment  adverse  to  the  prin- 
cipal be  admissible  against  the  surety.  This  argument  apparently 
overlooks  the  fact  that  the  latter  can  claim  the  benefit  of  the  judgment 
in  favor  of  his  principal  not  because  the  creditor  is  estopped,  but  be- 
cause it  extinguishes  the  debt  and  consequently  destroys,  as  a  mere 
incident  thereto,  the  obligation  of  the  surety.17  Moreover,  since  a 
judgment  for  the  principal  concludes  the  creditor,18  this  doctrine,  if 
applicable  at  all,  would  operate  to  make  the  judgment  conclusive  and 
not  prima  facie  evidence.  Here  too  it  would  seem  equally  unavailing 
to  resort  to  the  terms  of  the  contract  in  an  attempt  to  justify  this 
position,  on  the  theory  that  the  surety  may  be  considered  as  having 
stipulated  to  become  liable  for  whatever  damages  may  be  fixed  in  an 
action  against  the  principal  alone.  If  such  were  the  agreement  it  is 
clear  that  the  judgment  should,  merely  by  virtue  of  the  contract,  be 
conclusive  of  the  surety's  liability,  rather  than  mere  presumptive  evi- 
dence. It  is  submitted,  therefore,  that  unless  the  surety  has  agreed 
to  be  bound  by  the  result  of  judicial  proceedings,  no  rule  of  suretyship 
or  of  res  adjudicata  requires  that  in  a  subsequent  action  on  his  several 
contract,19  a  judgment  adverse  to  the  principal  should  be  evidence  of 
the  surety's  liability.20 


Nature  of  a  Business  Conducted  by  a  Receiver. — The  appointment 
of  a  receiver  is  the  recognized  method  employed  by  equity  to  preserve 
property  pending  litigation,1  and  by  virtue  of  such  proceedings  the 
court  in  effect  sequestrates  the  assets  for  the  benefit  of  all  who  may 
ultimately  prove  an  interest  in  them.2    Inasmuch  as  a  receiver  is  an 

"City  of  Lowell  v.  Parker  (Mass.  1845)  10  Met.  309;  Stephens  v. 
Shafer  (1879)  48  Wis.  54;  Graves  v.  Bulkely  (1881)  25  Kas.  249;  Fletcher 
V.  Jackson  (1851)  23  Vt.  581;  Berger  v.  Williams  (1849)  4  McLean  577; 
Charles  v.  Hoskins  (1863)  14  la.  471. 

"2  Black,  Judgments  §§  534,  600. 

"Bethlehem  v.  Watertown  (1883)  51  Conn.  490;  Lucas  v.  Governor 
(1844)  6  Ala.  826;  Arrington  v.  Porter  (1872)  47  Ala.  714;  Carmichael 
v.  Governor  (Miss.  1839)  3  How.  236;  People  v.  Russell  (N.  Y.  1881)  25 
Hun.  524;  Pico  v.  Webster  supra. 

"Lamb  v.  Wahlenmaier    (1004)    144  Cal.  91. 

"See  Jackson  v.  Griswold  supra;  McConnell  v.  Poor  supra. 

"State  v.  Parker  (1882)  72  Ala.  181;  Gill  v.  Morris  (Tenn.  1882)  11 
Heisk.  614;  Crum  v.  Wilson  (1883)  61  Miss.  233. 

"And  see  note  6  supra. 

"Pico  v.  Webster  supra;  McConnell  v.  Poor  supra;  Jackson  v.  Griswold 
supra;  Giltinan  v.  Strong  supra;  Thomson  v.  MacGregor  supra;  Clark 
v.  Montgomery  (N.  Y.  1856)  23  Barb.  464;  De  Greiff  v.  Wilson  (1879) 
30  N.  J.  Eq.  43s;  Grafton  v.  Hinkley  (1901)   ill  Wis.  46. 

^igh,  Receivers  §  9;  Alderson,  Receivers  §  2. 

*Ellicott  v.  Warford  (1853)  4  Md.  80;  Delany  v.  Mansfield  (1825)  1 
Hogan  234 
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officer  of  the  court,3  his  possession  is  in  reality  the  possession  of  the 
tribunal  which  appointed  him,  and  consequently  he  is  directly  responsi- 
ble to  that  authority  alone.4  The  power  which  he  exercises  over  the 
assets  in  his  hands  is  that  of  a  mere  custodian,  and  not  that  of  an 
owner  of  the  legal  title5  or  of  an  assignee.6 

In  many  jurisdictions,  however,  his  powers  have  been  so  enlarged 
by  statute  that  he  may  enforce  all  choses  in  action  belonging  to  the 
person  whose  property  has  been  placed  in  his  custody.7  In  bringing 
such  a  suit  he  is  then  regarded  as  succeeding  to  the  rights  of  that 
person,  and  all  the  defenses  that  could  be  set  up  against  the  latter 
may  be  pleaded  against  the  receiver.8  On  the  other  hand,  in  the 
capacity  of  a  representative  of  creditors,  he  may  also  institute  an 
action  to  avoid  fraudulent  conveyances  and  to  recover  assets  illegally 
transferred,9  and  for  that  purpose  he  is  considered  as  holding  adversely 
to  the  corporation  or  individual  whose  property  is  in  his  hands.10 
Where  this  rule  obtains,  the  creditors  usually  lose  the  right  to  prosecute 
such  a  suit,  as  their  equities  become  vested  in  the  receiver  by  virtue  of 
his  appointment.11 

While  ordinarily  the  function  of  a  receiver  is  merely  to  keep  the 
property  intact,  he  may  nevertheless  be  authorized  to  continue  the 
business  of  the  person  whose  assets  are  in  his  custody,  if  such  a  power 
is  essential  to  the  preservation  of  their  value,12  and  it  is  in  such  a 
situation  that  it  becomes  important  to  determine  his  relation  to  that 
person.  If  the  latter  is  a  corporation,  the  appointment  of  a  receiver 
to  carry  on  its  business  does  not  in  itself  operate  as  a  dissolution,18  and 
since  the  company  still  continues  its  corporate  existence,  suit  may  be 
brought  against  it  on  its  obligations  despite  the  receivership.14  Such 
obligations,  whether  arising  out  of  contract  or  tort,  do  not,  however, 
merely  by  virtue  of  his  appointment  become  claims  against  the  re- 

*In  re  Colvin  (1851)  3  Md.  Ch.  Dec.  278,  300;  Lottimer  v.  Lord 
(N.  Y.   1855)   4  E.  D.  Smith  183. 

4Field  v.  Jones  (1852)  n  Ga.  413;  Ohio  &  Miss.  R  R  Co.  v.  Davis 
(1864)   23  Ind.  553. 

"Foster  v.  Townshend  (1877)  68  N.  Y.  203;  Dayton  Hydraulic  Co.  v. 
Felsenthall  (1902)  116  Fed.  961;  Felter  v.  Maddock  (N.  Y.  1855)  11 
Misc.  297. 

•N.  Y,  P.  &  O.  R.  Co.  v.  N.  Y.  etc.  Co.  (1893)  58  Fed.  268;  King  v. 
Cutts  (1869)  24  Wis.  627;  see  Quincy  etc.  R  R  Co.  v.  Humphreys 
(1892)    145  U.   S.  82. 

TCigh,   Receivers  §  447. 

"Litchfield  Bank  v.  Peck   (i860)  29  Conn.  384. 

"Receivers  of  Graham  Button  Co.  v.  Spielmann  (N.  J.  1892)  24  Atl. 
571;  Miller  v.  Mackenzie  (1878)  29  N.  J.  Eq.  291;  but  see  Republic  Life 
Ins.  Co.  v.  Swigert  (1890)  135  111.  150. 

"Alexander  v.  Relfe   (1881)   74  Mo.  495. 

uNat.  State  Bank  v.  Vigo  Co.  Nat.  Bank  (1895)  141  Ind.  352;  Attorney 
General  v.  Guardian  Mut.  Life  Ins.  Co.  (1879)  77  N.  Y.  272;  Werner  v. 
Murphy  (1894)  60  Fed  769. 

"Dayton  v.  Wilkes  (N.  Y.  1859)   17  How.  Pr.  510. 

"See  City  Water  Co.  v.  Texas   (1895)   88  Tex.  600. 

"Pringle  v.  Woolworth  (1882)  90  N.  Y.  502;  but  see  Insurance  Com- 
missioner v.  Commercial  Mut  Ins.  Co.   (1897)  20  R.  I.  7. 
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oeiver."  Although  he  is  consequently  under  no  duty  to  carry  out  the 
agreements  of  the  corporation  or  individual,  he  may  nevertheless  within 
a  reasonable  time  elect  to  assume  an  executory  contract  made  by  the  de- 
fendant, and  in  such  an  event  he  naturally  becomes  bound  by  it.16  It  is 
evident,  therefore,  that  such  obligations  become  enforceable  against 
the  receiver  not  by  virtue  of  any  relation  which  he  sustains  to  the 
person  whose  property  is  in  his  hands,  but  because  of  the  fact  that  in 
the  exercise  of  his  discretion  for  the  benefit  of  creditors  he  has  elected 
to  assume  them.  The  power  to  carry  on  the  business,  moreover,  in- 
cludes necessarily  an  authority  to  make  such  contracts  as  are  incident 
thereto,  and  he  may  of  course  be  sued  in  his  official  capacity  on  debts 
thus  resulting.17  All  obligations  arising  in  the  course  of  the  receiver- 
ship are  in  effect  claims  against  the  sequestered  assets,  and  so  long  as  the 
receiver  acts  within  the  scope  of  his  authority  he  incurs  no  personal 
liability.18  Actions  brought  against  him  are  in  the  nature  of  proceed- 
ings in  rem,  and  subject  the  corpus  of  the  property  in  his  hands  to  the 
payment  of  debts  only  in  case  the  income  of  the  enterprise  is  in- 
sufficient therefor.18  Inasmuch,  however,  as  the  receiver  is,  in  the  per- 
formance of  his  duties,  constantly  under  the  control  of  the  court,  he 
cannot  be  said  to  act  as  the  agent  of  either  party  to  the  controversy, 
and  consequently  suit  cannot  be  brought  against  the  corporation  or 
individual  after  the  termination  of  the  receivership  on  a  debt  con- 
tracted20 or  for  a  tort  committed21  during  its  continuance. 

It  would  seem  clear,  therefore,  that  since  claims  against  the  person 
whose  property  has  been  sequestered  do  not  become  enforceable  against 
the  receiver  and  since  the  obligations  incurred  by  the  latter  in  no 
wise  bind  the  former,  the  business  conducted  by  a  receiver  in  his  official 
capacity  must  be  considered  as  in  effect  a  distinct  enterprise.  In  spite 
of  previous  English  decisions  tending  toward  a  contrary  rule,22  this 
view  was  recently  upheld  by  the  English  Court  of  Appeal  in  Whitney 
v.  Moss  Steamship  Co.,  Ltd.  L.  K.  [1910]  2  K.  B.  813.  It  appears 
that  the  receiver  shipped  goods  under  a  bill  of  lading  providing  for  a 
lien  for  all  previous  freight  charges  due  from  the  same  shipper,  and 
it  was  held  by  a  majority  of  the  court  that  such  contracts  did  not 
create  a  lien  for  transportation  charges  incurred  prior  to  the  receivership. 
The  dissenting  judge  argued  that  the  business  could  in  no  sense  be  con- 
sidered as  a  distinct  enterprise  and  that  since  the  receiver  in  making 

"Central  Trust  Co.  v.  East  Tennessee  Land  Co.  (1897)  79  Fed.  19; 
Empire  Distilling  Co.  v.  M'Nulta  (1897)  77  Fed.  700;  Ames  v.  Union 
Pac.  Ry.  Co.  (1894)  60  Fed.  966;  McDermott  v.  Crook  (1903)  20  App. 
D.  C.  465. 

"Spencer  v.  Columbian  Exposition    (1896)    163  111.   117. 

"Thornton  v.  Highland  Ave.  &  Belt  R.  R.  Co.  (1891)  94  Ala.  353. 

"Nason  Mfg.  Co.  v.  Garden  (N.  Y.  1900)  52  App.  Div.  363;  Olpherts 
v.  Smith  (N.  Y.  1900)  54  App.  Div.  514;  Davis  v.  Duncan  (1884)  19 
Fed.  77. 

"Thornton  v.  Highland  Ave.  Belt  R  R.  Co.  supra. 

"B runner,  Mond  &  Co.,  Ltd.  v.  Central  Glass  Factory  (1897)  18  Ind. 
App.  174. 

"Ohio  &  Miss.  R.  R  Co.  v.  Davis  (1864)  23  Ind.  553;  Eckels  v. 
Farley  (1907)   131  HI.  App.  557. 

nIn  re  Marriage  Neave  &  Co.  L.  R.  [1896I  2  Ch.  663;  Paterson  v. 
Gas  Light  &  Coke  Co.  L.  R  [1896]  2  Ch.  476;  but  see  Corporation  of 
Bacup  v.  Smith  (1890)  L.  R.  44  Ch.  Div.  395- 
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the  contract  acted  merely  as  the  agent  of  the  corporation  whose  prop- 
erty was  in  his  hands,  the  lien  should  attach.  The  majority,  however, 
expressly  repudiated  this  view,  but  seemed  nevertheless  to  have  con- 
sidered that  he  acted  as  the  representative  of  the  debenture-holders  at 
whose  instance  he  was  appointed.  Although  the  latter  argument  seems 
unsound,23  yet  in  view  of  the  fact  that  the  lien  was  sought  to  be 
asserted  against  the  receiver  with  respect  to  charges  due  from  the  cor- 
poration whereas  the  terms  of  the  contract  covered  only  freight  owed 
by  the  same  shipper,  the  result  reached  is  undoubtedly  correct. 


Criminal  Judgments  as  Res  Adjudicata  in  Civil  Actions  fob 
Penalties. — The  rule  broadly  stated  that  a  verdict  and  judgment  in  a 
criminal  prosecution  cannot  be  pleaded  as  a  bar  to  a  subsequent  civil 
action1  finds  its  most  obvious  support  in  the  argument  based  upon  the 
usual  diversity  of  parties  in  the  two  actions.2  Since  the  doctrine  of 
res  adjudicata  is  properly  invoked  only  between  parties  and  their 
privies,3  the  fact  that  the  State  is  charged  with  the  conduct  of  the 
criminal  prosecution  whereas  the  civil  controversy  is  between  indi- 
viduals, ordinarily  renders  it  inapplicable  in  such  cases.4  Surely  the 
enunciation  of  a  contrary  rule  would  result  in  a  violation  of  the 
fundamental  maxim5  that  no  one  shall  be  concluded  by  proceedings  to 
which  he  was  a  stranger.6  It  is  manifest,  however,  that  this  objection 
does  not  obtain  where  the  State  is  the  plaintiff  in  the  civil  as  well  as 
the  criminal  action  and  it  is  in  precisely  such  circumstances  that  it 
becomes  important  to  determine  the  exact  scope  of  the  principal  under 
consideration. 

However  forceably  it  may  be  contended  that  to  allow  a  civil  judg- 
ment to  be  pleaded  in  a  criminal  action,  would  violate  the  constitu- 
tional rights  of  a  person  charged  with  a  crime  by  virtually  compelling 
him  to  be  a  witness  against  himself,7  such  an  argument  alone  would 
seem  to  furnish  no  valid  ground  for  refusing  to  consider  at  least  a 
criminal  verdict  of  conviction  as  res  adjudicata  in  a  civil  suit.  The 
fact  that  the  available  proof  would  be  greater  in  the  civil  than  in  the 
criminal  action,  in  that  the  accused  might  be  compelled  to  testify  in 
the  former,  would  however  prevent  an  acquittal  being  pleaded  as  res 
.adjudicata  in  the  civil  proceeding.  Manifestly  this  argument  cannot 
avail  in  those  jurisdictions  where  the  civil  action  is  so  far  penal  in. 

"Corporation  of  Bacup  v.  Smith  supra. 

Chamberlain  v.  Pierson  (1898)  87  Fed.  420;  Betts  v.  New  Hartford 
(1856)  25  Conn.  180;  Summers  v.  Bergner  Brewing  Co.  (1891)  143  Pa. 
St.  114;  Doyle  v.  Gore  (1895)  15  Mont.  212;  see  also  People  v.  Kenyon 
(1892)  93  Mich.  19;  State  v.  Bradnack  (1897)  69  Conn.  212. 

"Jones  v.  White  (1718)  1  Strange  68;  Petrie  v.  Nuttall  (1856)  11 
Exch.  569;  Cottingham  v.  Weeks  (1875)  54  Ga.  275. 

'Cluff  v.  Mutual  Benefit  Life  Ins.  Co.  (1868)  99  Mass.  317;  10 
Columbia  Law  Review  156. 

'Schreiner  v.  High  Court  of  I.  C.  O.  of  F.  (1889)  35  HI.  App.  576; 
Wilson  v.  Manhattan  Ry.  Co.  (N.  Y.  1895)  2  Misc.  127;  Doyle  v.  Gore 
supra. 

"Corbley  v.  Wilson   (1874)   71  111.  209. 

•Hutchison  v.  Merchants'  &  Mechanics'  Bank  of  Wheeling  (1861)  41 
Pa.  St.  42. 

TSee  State  v.  Corron   (1905)   73  N.  H.  434. 
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its  nature  that  the  defendant  cannot  be  required  to  testify  therein.^ 
It  is  to  observed  that  these  considerations  concern  themselves  only  with 
the  amount  of  evidence  which,  under  the  constitutional  provision  above 
referred  to,  is  available  in  the  two  actions  and  consequently  they  are  not 
conclusive  of  the  question,  which  is  further  complicated  by  virtue  of 
the  rule  that  in  the  one  the  facts  must  be  proved  beyond  a  reasonable 
doubt  whereas  in  the  other  a  preponderance  of  evidence  is  sufficient." 

The  application  of  this  principle  is  most  perplexing  in  cases  arising 
under  a  statute  which  declares  that  its  violation  shall  subject  the 
offender  to  punishment  by  imprisonment  as  well  as  liability  for  a 
penalty  recoverable  in  a  civil  action.  In  this  connection  the  position 
taken  by  the  Federal  Supreme  Court,  as  evidenced  by  the  decision  in 
Coffey  v.  United  States,10  is  in  apparent  conflict  with  that  of  the  State 
courts.  In  that  case  the  court  although  apparently  admitting  that 
the  degree  of  proof  was  not  the  same  in  the  two  suits,  declared 
nevertheless  that  since  the  purpose  of  both  was  punishment,  a  verdict 
of  acquittal  in  a  prior  criminal  prosecution  established  conclusively 
that  the  facts  upon  which  such  punishment  could  be  predicated  were 
non-existent  and  that  consequently  such  a  judgment  was  a  bar  to  a 
subsequent  action  for  the  penalty.  Although  this  rule  commends 
itself  in  that  it  precludes  the  possibility  of  inflicting  one  punishment 
when  the  facts  would  not  justify  the  other,  yet  in  view  of  the  admis- 
sion that  the  degree  of  proof  required  in  the  purely  criminal  prosecu- 
tion was  greater  than  in  the  civil  action,  the  reasoning  seems  in- 
sufficient, for  a  jury  might  in  the  absence  of  proof  beyond  a  reasonable 
doubt  have  refused  to  convict  on  the  prior  charge  and  still  have  found  in 
the  subsequent  suit  that  the  facts  were  established  by  a  preponderance 
of  evidence.  Even  under  the  doctrine  thus  enunciated  it  is  obvious 
that  a  distinction  must  be  observed  with  respect  to  those  cases  in 
which  the  subsequent  action  accrues  as  a  mere  incident  to  the  doing 
of  the  prohibited  acts,  as  a  suit  to  recover  timber  converted  in  violation 
of  a  punitive  statute11  or  a  bill  in  equity  to  enjoin  a  nuisance  created 
in  the  same  manner.12  Indeed  wherever  an  actual  wrongful  intent  is 
a  necessary  element  of  the  criminal  though  not  of  the  civil  liability 
the  doctrine  is  plainly  inapplicable.18 

In  a  recent  case,  People  ex  rel.  v.  Clement,  Commissioner  (1910) 
124  N.  Y.  Supp.  748,  the  New  York  Court  took  occasion  to  disapprove 
of  the  result  reached  by  the  United  States  court  declaring  that  a  former 
acquittal  on  a  criminal  prosecution  for  violation  of  the  liquor  law 
could  not  be  pleaded  as  res  adjudicata  in  a  civil  action  to  compel  the 
payment  of  a  rebate  upon  a  surrendered  liquor  tax  certificate  condi- 
tioned upon  non-violation  of  the  law  during  the  year  for  which  it  was 
granted.  Although  the  doctrine  of  the  United  States  cases  is  perhaps 
referable  to  the  fact  that  the  purpose  of  the  Federal  statutes  in  their 
entirety  is  more  clearly  that  of  punishment  than  that  of  the  State 

*Lees  v.  United  States  (1893)  150  U.  S.  476;  Boyd  v.  United  States 
(1886)  116  U.  S.  616. 

•People  v.  Leland  (N.  Y.  1893)  73  Hun.  162;  People  v.  Snyder  (N.  Y. 
1904)   00  App.  Div.  422;  Britton  v.  State   (1884)  77  Ala.  202. 

"Coffey  v.  United  States  (1885)   116  U.  S.  436. 

"Stone  v.  United  States   (1897)    167  U.  S.  178. 

"United  States  v.  Donaldson-Schultz  Co.   (1906)    148  Fed.  581. 

"United  States  v.  Taedicke  (1896)  73  Fed.  100;  United  States  v. 
Schneider   (1888)   35  Fed.  107. 


172  COLUMBIA   LAW  REVIEW. 

statutes,  yet  in  view  of  the  reasoning  adopted  in  its  support,  it  seems 
that  the  criticism  was  well  directed.  Since  the  purpose  of  the  statute 
involved,  as  interpreted  by  the  New  York  Courts,  was  indemnity,14 
the  case  clearly  falls  without  the  scope  of  the  doctrine  of  the  Coffey 
Case  which  has  been  limited  strictly  to  actions  whose  purpose  is  clearly 
that  of  punishment. 


Determination  op  Period  to  Which  Words  op  Survivorship 
Refer. — Whenever  words  of  survivorship  are  contained  in  a  devise 
creating  a  tenancy  in  common,  the  supposed  incompatibility  between 
such  a  tenancy  and  an  indefinite  survivorship  early  caused  the  courts 
to  demand  that  some  period  be  fixed  to  which  these  words  can  be 
limited.  If  the  gift  be  immediate  it  is  presumable  that  the  testator 
intended  to  provide  against  the  death  of  the  objects  of  his  bounty  dur- 
ing his  own  lifetime,  and  survivorship,  consequently,  is  properly  applic- 
able to  the  date  of  his  decease.1  Where,  however,  an  intermediate 
estate  is  created  there  is  obviously  a  second  period  to  which  these  words 
can  be  referred,  and  in  dealing  with  such  gifts,  many  courts,  follow- 
ing the  rule  enunciated  above,  and  influenced  moreover  by  the  con- 
ception that  inconsistency  cannot  otherwise  be  avoided,  have  held 
that  even  in  these  cases  the  survivors  must  be  ascertained  at  the  death 
of  the  testator.2  The  arguments  offered  in  support  of  this  view 
concern  themselves  more  with  the  established  tendencies  of  the  courts 
in  the  construction  of  wills  than  with  an  attempt  to  discover  the  true 
import  of  the  expressions  used.  Thus,  it  is  said  that  the  desirability 
of  precluding  the  possibility  of  a  total  intestacy,  which  might  result 
from  the  death  of  all  the  remaindermen  during  the  life  of  the  inter- 
mediate tenant,  demands  such,  a  construction.3  On  the  other  hand, 
the  unusual  favor  with  which  the  law  looks  upon  a  vested  as  dis- 
tinguished from  a  contingent  interest  is  supposed  to  afford  an  even 
stronger  justification  for  this  view;*  though  surely  the  force  of  this 
latter  argument  is  somewhat  impaired  by  the  present  inability  of  a 
particular  tenant  to  destroy  the  contingent  remainder  by  means  of 
fine  or  recovery.  As  a  result  of  such  considerations,  the  doctrine  that 
survivorship  is  referable  to  the  death  of  the  testator  seems  to  have 
been  applied,  especially  in  the  earlier  decisions,  almost  with  the  force 
of  a  rule  of  law.  In  spite  of  this,  the  courts  were  not  loath  to 
recognize  the  potency  of  special  circumstances  indicating  a  contrary 
intent,  such  as  the  non-existence  of  the  designated  subject  matter  of 
the  gift  until  the  time  of  distribution,5  or  the  presence  of  other 
bequests  specifically  referred  to  the  same  period.6     In  the  decision. 

"See  People  v.  Briggs  (1889)   114  N.  Y.  56;  People  v.  Rohrs  (N.  Y. 
*   49  Hun  150;  State  v.  Corron  supra. 


'But  see  Morse  v.  Mason  (Mass.  1865)   11  Allen  36. 

'Rose  v.  Hill  (1766)  3  Burr.  1881. 

"Ross  v.  Drake  (i860)  37  Pa.  St.  373. 

4Maberly  v.  Strode  (1797)  3  Ves.  450;  Doe  v.  Prigg  (1828)  8  B.  &  C. 
231. 

"Brograve  v.  Winder  (1795)  2  Ves.  634 

•Daniell  v.  Daniell  (1801)  6  Ves.  297;  cf.  Newton  v.  Ayscough  19  Ves. 
534 
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of  Cripp8  v.  Wolcott,1  however,  the  court  squarely  laid  down  the  rule 
that  survivorship  should  be  referred  to  the  date  of  distribution.  Al- 
though it  is  to  be  observed  that  the  gift  in  that  case  did  not  involve 
real  estate  and  was  solely  in  the  direction  to  divide,  yet  attempts  to 
restrict  this  doctrine  to  gifts  of  personalty,8  or  to  a  class,  as  distin- 
guished from  designated  individuals,9  or  to  cases  where  there  is  no 
prior  distinct  gift,10  have  not  met  with  approval.  Such,  moreover, 
is  now  the  law  in  England  and  in  a  majority  of  American  jurisdic- 
tions,11 this  presumption  yielding  only  to  a  context  which  clearly 
evinces  a  contrary  intention.12  In  the  wider  application  of  the  doc- 
trine it  follows  that  when  a  life  tenant  dies  in  the  testator's  lifetime, 
the  death  of  the  latter  fixes  the  period  of  distribution;18  and  on  a 
gift  after  several  life  estates  those  only  are  entitled  who  survive  the 
last  life  tenant.14  Although  this  rule  may  at  times  lead  to  a  result 
which  was  not  within  the  contemplation  of  the  testator,  yet  it  seems 
best  to  effectuate  the  intention  disclosed  by  the  words  used,  for  the 
better  presumption  would  seem  to  be  that  he  desired  to  provide 
against  contingencies  which  might  happen  during  the  intermediate 
estate  rather  than  those  occurring  during  his  own  lifetime. 

If,  however,  words  of  survivorship  occur  in  connection  with  a  gift 
after  a  life  interest  to  be  paid  at  majority,  a  new  period  has  been 
introduced  to  which  they  may  refer,  and  the  ascertainment  of  this 
time  depends  upon  the  purpose  for  which  the  direction  as  to  payment 
was  introduced.  If  the  testamentary  intent  was  merely  to  postpone 
the  enjoyment  of  the  bequest  until  a  time  when  the  remaindermen 
would  presumptively  be  in  a  position  to  properly  care  for  it,  the  rule 
enunciated  above  would  still  be  applicable,15  but  if  the  words  of  sur- 
vivorship were  so  connected  with  the  direction  for  payment  as  to 
evince  an  intention  that  only  those  should  take  who  survived  the 
given  age,  these  words  would  properly  be  referable  to  this  last  event.18 

T4  Madd.  n  (1819).  The  early  English  rule  is,  however,  still  adhered 
to  in  several  States.  See  Clanton  v.  Estes  (1886)  77  Ga.  352;  Hoover  v. 
Hoover  (1888)  116  Ind.  498;  Rood  v.  Hovey  (1883)  50  Mich.  395;  Ross 
v.  Drake  supra;  Martin  v.  Kirby  (Va.  1854)    II  Gratt.  67. 

•Doe  v.  Prigg  supra.  It  was  settled  in  In  re  Gregson's  Trust  (1864) 
2  De  G.  J.  &  S.  428  that  the  rule  is  equally  applicable  to  realty. 

•Moore  v.  Lyons    (N.  Y.   1840)    25  Wend.    119. 

"Hearn  v.  Baker  (1856)  2  Kay  &  J.  383;  cf.  Nicoll  v.  Scott  (1881)  99 
111.  529. 

"See  In  re  Winter  (1896)  114  Cal.  186;  Blatchford  v.  Newbarry  (1880) 
09  111.  11,  cf.  Arnold  v.  Alden  (1898)  173  111.  229,  not  citing  previous 
Illinois  cases;  Wren  v.  Hynes  (Ky.  1859)  2  Met.  129;  Denny  v.  Kettell 
(1883)  135  Mass.  138;  Hill  v.  Rockingham  Bank  (1864)  45  N.  H.  270;  cf. 
Teed  v.  Morton  (1875)  60  N.  Y.  506  and  Matter  of  Mahan  (N.  Y.  1884) 
32  Hun.  73,  aff'd.  98  N.  Y.  372;  Biddle  v.  Hoyt  (N.  C.  1854)  1  Jones 
Eq.  159;  Slack  v.  Bird  (1872)  23  N.  J.  Eq.  238;  Sinton  v.  Boyd  (1869) 
19  Ohio  St.  30;  Selman  v.  Robertson  (1895)  46  S.  C.  262,  273;  Beasley 
v.  Jenkins  (Tenn.  1858)  2  Head  191.  See  also  In  re  Soules  (1898)  30 
Ont.  140. 

■/■  re  Hopkins  Trust  (1865)  2  Hem.  &  M.  411. 
"Spurrell  v.  Spurrell   (1853)   11  Hare.  154. 
uIn  re  Fox's  Wills  (1865)  35  Beav.  163. 

"Turing  v.  Turing  (1846)  15  Sim.  139;  Dorville  v.  Wolff  (1846)  15 
Sim.  510.     Cf.  Tribe  v.  Newland  (1852)  5  De  G.  &  Sm.  236. 

"Knight  v.  Knight  (1858)  25  Beav.  in;  Theobald,  Wills  (7th  ed.)  682. 
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This  distinction  is  emphasized  by  the  fact  that  a  gift  over,  to  take 
effect  in  case  all  the  ultimate  devisees  die  before  the  termination  of 
the  intermediate  estate,  naturally  raises  a  presumption  that  survivor- 
ship should  be  ascertained  with  reference  to  this  latter  event,17  whereas 
such  a  gift,  similarly  contingent  upon  death  before  the  attainment  of 
the  given  age,  operates  to  preclude  such  an  inference.18 

In  a  recent  case,  Hawke  v.  Lodge  (Del.  1910)  77  Atl.  1090,  the  court 
in  construing  a  gift  of  money  in  trust  for  A  for  life,  and  at  her  death 
the  principal  "to  be  equally  divided  among  her  three  children  or  the 
survivor  or  survivors  of  them  at  their  majority,"  gave  this  distinction 
its  due  weight  and  held  that  since  the  direction  as  to  payment  was 
independent  of  the  gift  to  survivors,  the  period  referred  to  was  the 
death  of  the  life  tenant,  and  that  a  child  attaining  twenty-one  and 
dying  before  A  took  nothing.  It  should  be  observed,  however,  that 
if  the  testator,  proceeding  on  the  assumption  that  the  estate  of  the 
life  tenant  shall  have  terminated  before  any  provision  is  to  become 
effective  as  to  the  remaindermen,  intended  that  their  interests  should  not 
be  defeated  by  death  before  the  time  to  which,  for  some  reason  irre- 
spective of  their  personal  qualifications,  the  distribution  is  postponed, 
this  intention  is  frustrated  by  such  a  construction.18 

"Fisher  v.  Moore  (1855)   1  Jur.  [k.  s.]  ion. 
MAlty  v.  Moss  (1876)  34  L.  T.  [n.  s.]  312. 
u2  Jarman,  Wills   (5th  ed.)  685. 


RECENT  DECISIONS. 

Karl  W.  Kjrchwey,  Editor-in-Charge. 

Agency — Undisclosed  Principal — Basis  of  Liabojty  of  Agent. — 
The  defendant  employed  another  to  work  for  a  corporation  of  which 
he  was  managing  agent,  but  failed  to  disclose  the  existence  of  a 
principal  to  the  person  employed,  through  whose  negligence  a  fire 
destroyed  the  plaintiff's  property.  Held,  the  defendant  was  liable 
for  the  servant's  tort.    Cockran  v.  Bice  (S.  D.  1910)  128  N.  W.  583. 

If  the  real  contract  in  the  principal  case  was  between  the  agent 
and  the  servant,  then  by  its  terms  the  agent  became  the  master  and 
was  liable  for  the  tort.  Otherwise,  it  is  difficult  to  justify  the  recovery 
against  the  agent.  The  elements  necessary  to  raise  an  estoppel  in 
the  plaintiffs  favor  are  wholly  lacking;  nor  does  it  seem  that  the 
fiction  of  identity  of  principal  and  agent  could  be  extended  to  such 
a  case,  for  it  would  result  in  the  anomaly  of  a  servant  having  two 
distinct  masters  each  liable  for  the  single  tort.  See  Atwood  v. 
Chicago  etc.  By.  (1896)  2  Fed.  447,  454.  That  an  agent  of  an 
undisclosed  principal  is  liable  on  the  contract  is  undisputed,  Daven- 
port v.  Riley  (S.  C.  1882)  5  McCord  198,  but  as  to  the  theory  on 
which  this  liability  is  based  there  is  no  such  unanimity  of  opinion. 
If  the  agent  discloses  the  existence,  but  not  the  identity  of  a  prin- 
cipal, and  does  not  bind  himself  in  terms,  the  contract  seems  to  be 
between  the  third  party  and  the  undisclosed  principal.  See  Scrim- 
shire  v.  Alderton  (1742)  2  Str.  1182.  If  however  the  agent  in  clear 
and  unambiguous  terms  makes  the  agreement  in  his  own  name,  not 
disclosing  the  existence  of  a  principal,  there  is  a  real  contract  be- 
tween the  third  party  and  the  agent,  see  Cothay  v.  Fennell  (1830) 
10  B.  &  C.  671;  Huntington  v.  Knox  (Mass.  1851)  7  Cush.  371,  if 
the  expressions  of  the  parties  are  to  govern  in  determining  their  intent ; 
and  no  reason  is  seen  for  departing  from  this  accepted  rule  of  con- 
struction in  this  case.  This  explanation  is  reinforced  by  the  view  of 
the  early  law,  which  apparently  regarded  the  third  party  and  the 
agent  as  the  parties  to  the  transaction,  holding  the  undisclosed  prin- 
cipal only  in  case  he  received  the  benefit.  Y.  B.  34  &  35  Edw.  I 
(1307)  567;  Doctor  and  Student  (1518)  Dia.  II  ch.  42;  Huffcut,  Agency 
162.  On  this  theory  the  result  reached  in  the  principal  case  is 
justifiable. 

Banks  and  Banking — Relation  of  Debtor  and  Creditor — Cancella- 
tion of  Credit. — The  plaintiff's  factor,  instead  of  forwarding  the  pro- 
ceeds of  the  sale  of  goods  to  the  defendant  bank  as  directed,  sent  the 
money  to  an  intermediate  bank  to  the  credit  of  the  defendant.  The 
latter  upon  notice  of  the  transaction  credited  the  plaintiff.  Held,  the 
credit  was  provisional  only  and  could  be  cancelled,  when,  before  collec- 
tion, the  intermediate  bank  became  insolvent.  Bank  of  Big  Cabin  v. 
English  (Okla.  1910)  111  Pac.  388.    See  Notes,  p.  163. 

Carriers — Contract  of  Carriage — Authority  of  Ticket  Agent. — A 
ticket  agent  of  a  railroad  company  sold  tickets  to  the  plaintiff  and 
without  express  authority  to  do  so  guaranteed  connections  with  a  cer- 
tain train  at  an  intermediate  point.     Held,  the  instruction  of  the 
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lower  court  to  find  for  the  plaintiff  if  the  guaranty  had  been  proved 
was  correct.    Hayes  v.  Wabash  R.  R.  Co.  (Mich.  1910)  128  N.  W.  217. 

Every  agency  carries  with  it  the  necessary  implication  that  the 
agent  has  authority  to  do  whatever  is  necessary  or  usual  in  affecting 
the  object  of  his  agency,  and  any  undisclosed  limitation  on  such 
implied  authority  does  not,  in  absence  of  notice,  affect  the  third 
person.  Butler  v.  Maples  (1869)  9  Wall.  766.  Where  there  is  neither 
express  authority  to  make  a  particular  contract,  nor  false  representa- 
tion by  the  principal  upon  which  to  base  an  estoppel,  it  is  incumbent 
on  the  third  person  to  prove  that  the  agent's  authority  was  necessary 
or  usual,  and  the  determination  of  the  question  is  for  the  jury.  Herring 
v.  Skaggs  (1878)  62  Ala.  180.  The  authority  of  a  carrier's  agent  for 
the  transportation  of  goods  seems  originally  to  have  been  such  a  ques- 
tion, Deming  v.  Grand  Trunk  R.  R.  Co.  (1869)  48  N.  H.  455,  but 
according  to  the  later  cases,  its  determination  is  apparently  dependent 
upon  judicial  recognition  of  usage  and  necessity.  Wood  v.  Chi.  M.  & 
St.  P.  Ry.  Co.  (1886)  68  la.  491;  Rudell  v.  Transit  Co.  (1898)  117 
Mich.  568.  Although  the  same  position  has  been  taken  with  respect 
to  the  authority  of  a  general  passenger  agent,  Foster  v.  Cleveland  etc. 
Ry.  Co.  (1893)  56  Fed.  434,  the  position  of  the  principal  case,  dis- 
posing of  a  case  involving  the  authority  of  a  mere  ticket  agent  to  bind 
the  carrier  by  guaranty,  is  questionable  in  the  absence  of  a  customary 
usage  to  that  effect. 

Conflict  of  Laws — Contractual  Capacity — What  Law  Governs. — A 
contract  was  made  in  France,  performable  in  New  York,  where  both 
parties  were  domiciled.  In  an  action  brought  in  New  York  the  defend- 
ant, a  married  woman,  claimed  that  under  the  law  of  France,  which 
in  this  case  should  govern,  the  contract  was  void  because  of  her  in- 
capacity. Held,  the  contract  was  valid,  the  defendant  having  capacity 
according  to  the  law  of  her  domicile  and  the  law  of  the  place  of  per- 
formance. Hammerstein  v.  Sylva  (1910)  124  N.  Y.  Supp.  537.  See 
Notes,  p.  157. 

Conflict  of  Laws — Corporations — Stockholders'  Liability. — A  cor- 
poration was  organized  under  the  laws  of  Arizona,  to  transact  part  of 
its  business  in  Arizona  and  part  in  California.  The  plaintiff  brought 
suit  in  California  to  enforce  the  statutory  liability  of  a  stockholder  for 
corporation  debts  according  to  the  laws  of  California.  Held,  the  de- 
fendant was  liable.  Thomas  v.  Wentworth  Hotel  Go.  (Cal.  1910)  110 
Pac.  942. 

For  a  discussion  of  the  principles  involved  in  this  case,  see  10 
Columbia  Law  Review  520  et  seq.,  particularly  at  540,  agreeing  with 
the  conclusion  reached  in  the  principal  case. 

Constitutional  Law — Local  Self-Government — Assessment  of  Taxes. 
— A  statute  provided  that  the  state  tax  commissioners,  when  it  appeared 
to  them  that  an  assessment  in  any  district  was  not  made  in  sub- 
stantial compliance  with  the  law,  should  appoint  persons  to  reassess. 
The  defendant,  a  town  clerk,  refused  to  act  under  the  order  of  such 
appointees  on  the  ground  that  the  law  conflicted  with  a  provision  of 
the  state  constitution  that  town  officers  should  be  elected  by  the  town 
or  appointed  by  the  authorities  thereof.  Held,  one  judge  dissenting, 
the  statute  was  constitutional.  State  ex  rel.  Hessey  v.  Daniels  (Wis. 
1910)  128  N.  W.  565. 
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The  constitutional  provision  considered  in  the  principal  case  was 
copied  from  the  New  York  constitution  and  has  received  a  correspond- 
ing interpretation.  State  v.  Anson  (1907)  132  Wis.  461,  464.  Its 
purpose  is  to  guarantee  self-government  to  local  bodies  as  it  existed  at 
the  time  of  its  adoption.  People  v.  Albertson  (1873)  55  N.  Y.  50; 
Rathbone  v.  Wirth  (1896)  150  N.  Y.  459.  Its  provisions,  therefore,  are 
not  to  be  evaded  by  changing  the  name  of  the  office  or  the  mode  of 
performing  its  duties;  People  v.  Albertson  supra;  for,  while  the  office 
may  be  destroyed  by  legislative  act,  its  functions  must  continue  to  be 
exercised  locally,  as  at  the  time  of  the  constitutional  provision,  if  at  all. 
Davies  v.  Supervisors  (1891)  89  Mich.  295;  see  People  v.  Tax  Commis- 
sioners (1903)  174  N.  Y.  417,  434.  Tax  assessors  in  New  York  have 
always  been  locally  elected  or  appointed,  3  Columbia  Law  Review 
267,  and  are  regarded  as  local  officers.  People  v.  Raymond  (1868) 
37  N.  Y.  428.  The  same  seems  to  be  true  in  Wisconsin.  Wis.  R.  S. 
(1849)  ch.  15  §  54;  see  R.  S.  (1898)  ch.  49  §1150.  If  the  state  may 
resume  functions  exercised  by  local  officers,  but  not  distinctly  local  in 
character,  Newport  v.  Eorton  (1900)  22  R.  I.  196,  it  is  arguable  that  a 
provision  for  the  assessment  of  state  taxes  by  state  officers  would,  as  such 
a  function,  see  People  v.  Hurlbut  (1871)  24  Mich.  44,  81,  103;  Cooley, 
Taxation  (3rd  Ed.)  1294,  be  proper  despite  the  constitutional  provision. 
But  see  contra  People  v.  Tax  Commissioners  supra.  No  such  distinc- 
tion, however,  was  attempted  in  the  principal  case,  which  therefore 
would  seem  to  violate  the  constitutional  safeguard. 

Contracts — Acceptance — Limitation  op  Liability. — The  defendant,  a 
carrier,  delivered  to  the  plaintiff's  agent  an  express  receipt  containing 
a  usual  provision  of  limited  liability,  of  which  both  the  agent  and 
principal  were  unaware.  Held,  a  presumption  of  assent  to  the  special 
limitation  arose  from  the  acceptance  of  the  document,  but  it  was 
rebutted  by  proof  of  ignorance  of  such  limitation,  and  the  plaintiff  was 
not  bound  thereby.  Hill,  To  Use  of  Ferris  v.  Adams  Express  Co.  (N.  J. 
1910)  77  Atl.  1073. 

By  the  mere  acceptance  from  a  carrier  of  a  document  such  as  a 
ticket,  express  receipt,  bill  of  landing,  etc.,  with  knowledge  of  its  con- 
tractual nature,  the  taker  is  bound,  on  the  principle  that  he  accepts  the 
terms  whatever  they  may  be.  Bascom  v.  Smith  (1895)  164  Mass.  61; 
Fonseca  v.  Cunard  Steamship  Co.  (1891)  153  Mass.  533.  Again,  where 
constant  usage  and  familiarity  in  the  locality  have  stamped  upon  the 
particular  document  a  contractual  character,  the  taker  is  not  excused 
because  unaware  that  what  he  accepted  was  a  contract.  His  taking 
such  a  document  without  objection  is  a  representation  that  he  knows 
and  assents  to  its  terms.  Harris  v.  Great  Western  Ry.  Co.  (1876)  L.  R. 
1  Q.  B.  D.  515,  530-534;  Watkins  v.  Rymill  (1883)  L.  R.  10  Q.  B.  D. 
178.  If  the  carrier  then  renders  services  which,  as  is  usually  the  case, 
would  not  have  been  rendered  unless  in  reliance  on  the  special  con- 
tract, an  estoppel  would  seem  to  be  created.  See  Preston  v.  Mann 
(1856)  25  Conn.  118,  128 ;  Manufacturers'  and  Traders'  Bank  v.  Hazard 
(1864)  30  N.  Y.  226,  230.  In  the  few  cases  where  the  shipper  or 
passenger  because  of  ignorance,  or  physical  or  mental  defects,  is 
patently  incapable  of  making  such  a  representation,  there  would  seem 
to  be  no  theory  upon  which  he  could  be  held  bound.  In  the  principal 
case,  assuming  that  the  plaintiff  did  not  know  of  the  contractual  nature 
of  the  receipt  as  a  whole,  the  case  would  have  been  more  properly 
decided,  it  would  seem,  by  application  of  the  estoppel  theory. 
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Contracts — Guaranty— Notice  of  Acceptance. — The  defendant  had 
promised,  at  the  plaintiff's  request,  to  guaranty  payment  of  sales  to  a 
third  party.  The  plaintiff  acted  under  this  promise  and  never  notified 
the  defendant.  Held,  as  the  request  and  promise  to  guaranty  formed 
a  complete  contract,  notice  was  unnecessary.  J.  L.  Mott  Iron  Works  v. 
Clark  (S.  C.  1910)  69  S.  E.  227. 

It  is  often  held  in  this  country  that  where  a  guaranty  is  absolute 
notice  is  unnecessary,  Wilcox  v.  Draper  (1881)  12  Neb.  138,  whereas 
if  it  is  but  a  conditional  offer  such  notice  must  be  given  in  order  to 
complete  the  contract.  Wilkins  v.  Carter  Bros.  &  Co.  (1892)  84  Tex. 
438.  Aside  from  the  practical  impossibility  of  applying  such  a  distinc- 
tion, this  position  is  unsound  on  principle.  Bare  notice  of  intention 
to  act  under  the  guaranty,  or,  as  in  the  principal  case,  a  previous 
request,  could  seldom  be  construed  as  a  promise  binding  on  the  guar- 
antee. There  is  then  no  consideration  moving  from  the  guarantee,  and 
hence  no  contract.  Offord  v.  Davies  (1862)  12  C.  B.  [n.  s.]  748. 
Therefore  in  the  absence  of  a  counter-promise  or  other  consideration, 
the  guaranty  is  but  an  offer,  becoming  a  contract  only  when  accepted 
by  extending  credit,  that  act  also  furnishing  consideration.  Offord  v. 
Davies  supra;  Bishop  v.  Eaton  (1894)  161  Mass.  496.  Thus  notice 
properly  plays  no  part  in  forming  the  contract,  but  is  requisite  for  other 
reasons.  It  is  sometimes  said  that  notice  of  acceptance  is  essential 
when,  and  because,  the  promisor  is  ignorant  of  his  liability,  Bab  cock  v. 
Bryant  (Mass.  1831)  12  Pick.  133;  cf.  Milroy  v.  Quin  (1879)  69  Ind. 
406,  and  the  broad  principle  is  laid  down  that  where  the  act  of  accept- 
ance is  peculiarly  within  the  promisee's  knowledge,  notice  thereof  must 
be  given  to  the  promisor  within  a  reasonable  time  thereafter.  Craft  v. 
Isham  (1838)  13  Conn.  28;  Bishop  v.  Eaton  supra.  The  sound  view 
seems  to  be  that  in  such  a  case  a  condition  of  giving  notice  is  implied 
in  law  as  prerequisite  to  recovery,  Tuckerman  v.  French  (Me.  1830)  7 
Greenl.  115,  because  without  it  the  guarantor  may  be  injured  through 
his  ignorance.  Babcock  v.  Bryant  supra.  Therefore  in  the  principal 
case  the  inquiry  should  have  been  whether  the  defendant  had  reasonable 
means  of  knowing  of  the  plaintiff's  extension  of  credit.  If  not,  the 
action  should  have  failed. 

Corporations — Defective  Incorporation — Liability  of  Stockholders. 
— Although  the  defendants  had  made  no  attempt  to  incorporate  under 
the  existing  general  law,  they  actually  exercised  corporate  powers  in 
good  faith,  relying  upon  a  former  colorable  attempt  to  form  a  corpora- 
tion under  a  prior  act.  Held,  a  third  party  who  had  contracted  with 
the  association  as  an  entity  could  not  maintain  an  action  against  the 
stockholders  as  partners.  Jennings  v.  Dark  (Ind.  1910)  92  N.  E.  778. 
See  Notes,  p.  160. 

Damages — Liquidated  Damages — Apportionment  of  Delay.— The 
plaintiff  agreed  to  construct  a  vault  for  the  defendant  by  a  certain  day 
or  to  pay  liquidated  damages  for  each  day's  delay.  The  completion 
of  the  work  was  delayed  by  the  mutual  fault  of  the  parties.  Held, 
the  stipulation  for  liquidated  damages  was  abrogated  and  there  could 
be  no  apportionment  of  damages  for  the  delay.  M osier  Safe  Co.  v. 
Maiden  Lane  Safe  Deposit  Co.  (N.  Y.  1910)  93  N.  E.  81. 

That  the  enforcement  of  a  stipulation  for  liquidated  damages  under 
such  circumstances  will  be  practically  difficult  because  it  necessitates 
determining  the  extent  of  the  delay  caused  by  each  party,  Jefferson 
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Hotel  Co.  v.  Brumbaugh  (1909)  168  Fed.  867,  seems  no  valid  reason 
for  refusing  to  give  it  effect,  if  this  were  the  intention  of  its  makers. 
Cf.  Caldwell  v.  Schmulbach  (1909)  175  Fed.  429.  Nor  is  it  of  conse- 
quence that  hardship  will  result,  unless  the  contract  is  ambiguous. 
See  Dodd  v.  Churton  L.  R.  [1897]  1  Q.  B.  562.  The  practical  diffi- 
culty has  often  been  overcome,  Wallis  v.  Wenham  (1910)  204  Mass. 
83;  Morse  Repair  Co.  v.  Seaboard  Transp.  Co.  (1908)  161  Fed.  99, 
and  conflicting  decisions  in  the  same  jurisdiction,  inexplicable  in  the 
absence  of  different  intentions,  result  from  a  too  rigid  application  of 
a  rule  of  construction.  It  may  nevertheless  be  fairly  assumed  that  the 
parties  intend  to  abrogate  a  time  limit  whenever  the  owner  causes 
delay,  see  Tex.  &  St.  L.  Ry.  Co.  v.  Rust  (1883)  19  Fed.  239;  McOowan 
v.  Amer.  Tan  Bark  Co.  (1887)  121  U.  S.  558,  600,  and  to  allow  the 
contractor  not  merely  additional  time  equal  to  such  delay,  Graveson  v. 
Tobey  (1874)  75  111.  540,  but  such  as  is  reasonable  under  all  the  cir- 
cumstances. Green  v.  Haines  (N.  Y.  1856)  1  Hilt.  254.  The  added 
assumption,  that  for  further  delay  the  builder  is  to  be  liable  only  for 
the  actual  damages  suffered  by  the  owner,  seems  equally  justifiable. 
Torpedo  Boat  Co.  v.  Nixon  (N.  Y.  1908)  61  Misc.  469.  It  is  hard  to 
conceive  that  a  builder  would  assume  so  harsh  an  obligation  without 
the  ability  to  forecast  definitely  the  moment  of  its  inception  and  the 
conditions  of  his  work,  Willis  v.  Webster  (N.  Y.  1906)  1  App.  Div. 
301,  and  a  change  in  these  by  the  owner  should  absolve  him  from  his 
former  liability.  Any  other  rule  would  therefore  enforce  a  contract 
never  made,  Holme  v.  Guppy  (1838)  3  M.  &  W.  386,  and  the  conclu- 
sion of  the  principal  case  is  accordingly  sound.  3  Halsbury,  Laws  of 
England  243. 

Deeds — Reservation — "Mines  and  Minerals." — A  deed  of  1814  by  one 
Wickham  excepted  "mines  and  minerals."  The  defendant,  contending 
that  limestone  covering  the  surface,  and  deep-lying  gypsum  occa- 
sionally cropping  out,  passed  by  this  deed,  claimed  title  to  the  latter 
by  purchase  from  an  owner  of  the  land.  Held,  the  limestone  passed, 
but  the  gypsum  did  not,  and  the  plaintiff's  title  to  the  latter,  derived 
from  Wickham's  heirs,  was  valid.  White  v.  Miller  (N.  Y.  1910)  92 
N.  E.  1065. 

The  term  "minerals"  is  applied  in  its  legal  sense  to  all  substances 
of  a  mineral  nature  having  a  value  of  their  own,  independent  of  their 
being  a  part  of  the  soil;  Armstrong  v.  Granite  Co.  (1895)  147  N.  Y. 
495,  503;  Hendler  v.  Lehigh  Valley  Ry.  Co.  (1904)  209  Pa.  256;  Fish- 
bourne  v.  Hamilton  (1890)  25  L.  R.  Ir.  483;  and  there  would  seem  to 
be  no  reason  why,  when  coupled  with  "mines,"  its  application  should  be 
arbitrarily  restricted  to  products  of  mines.  Fishbourne  v.  Hamilton 
supra;  contra,  Brady  v.  Smith  (1905)  181  N.  Y.  178.  Such  is  the 
English  rule;  which,  however,  forbids  the  winning  of  the  severed 
minerals  by  a  destruction  of  the  surface,  in  the  absence  of  assurance 
of  compensation  to  the  owner  of  the  latter.  Fishbourne  v.  Hamilton 
supra;  see  contra,  Robertson  v.  Coal  Co.  (1896)  172  Pa.  566,  571-2. 
But  since  the  scope  of  the  phrase  "mines  and  minerals"  ultimately 
depends  upon  the  intention  of  the  parties,  Armstrong  v.  Granite  Co. 
supra,  it  would  seem  preferable  to  say,  where  the  obtaining  of  a  certain 
mineral  would  cause  serious  destruction  of  the  surface,  that  such 
mineral,  in  the  absence  of  a  clear  indication  of  a  contrary  intent,  was 
presumably  not  severed  from  the  surface  estate  by  the  grant  or  reserva- 
tion.   See  Armstrong  v.  Granite  Co.  supra.    And  conversely,  since  in 
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the  principal  case  the  gypsum,  unlike  limestone,  could  apparently  he 
obtained  without  serious  destruction  of  the  surface,  the  result — that 
gypsum  was  embraced  in  the  reservation — seems  to  be  correct.  Brady 
v.  Smith  supra,  however,  which  the  court  professes  to  follow,  restricts 
"minerals"  coupled  with  "mines"  to  its  narrower  meaning;  and  since 
gypsum  was  not  shown  ever  to  have  been  mined  at  the  date  of  the 
deed,  according  to  this  authority  the  decision  in  the  principal  case  is 
perhaps  doubtful. 

Descent  and  Distribution — Disqualification  op  Heir — Murder  of 
Ancestor. — A  widow,  convicted  of  murder  in  the  second  degree  for 
killing  her  husband,  sought  to  obtain  her  statutory  inheritance  in  his 
property.  Held,  in  the  absence  of  express  prohibition  the  statutory 
heir  may  inherit.    In  re  Gollnik's  Estate  (Minn.  1910)  128  K  W.  292. 

By  some  decisions,  an  heir  or  devisee  who  murders  his  ancestor  or 
testator  in  order  to  secure  his  property  forfeits  his  right  to  take  legal 
title  to  his  share  in  the  decedent's  estate.    Riggs  v.  Palmer  (1889)  115 
N.  Y.  506;  Perry  v.  Strawbridge  (1908)  209  Mo.  621.     Such  a  rule, 
despite  the  strong  reasons  of  justice  in  its  favor,  would  seem  improper 
in  view  of  the  positive  language  of  statutes  governing 'the  devolution 
or  devise  of  a  decedent's  property,  Carpenter's  Estate  (1895)  170  Pa.  St. 
203,  for  there  can  be  no  public  policy  in  contravention  of  the  express 
terms  of  a  statute.     Shellenberger  v.  Ransom   (1894)   41   Neb.   631; 
Wharton,  Homicide  §  667.    By  the  better  and  accepted  view,  the  title 
passes  to  the  heir  or  devisee  upon  the  decedent's  death  regardless  of  its 
cause.     Shellenberger  v.  Ransom  supra;  Ellerson  v.    Wescott   (1895) 
148  N.  Y.  149.     However,  on  the  principle  that  no  man  may  take 
advantage  of  his  own  wrong,  Doe  v.  Banclcs  (1821)  4  B.  &  Ad.  401,  409, 
courts  of  equity  have  held  that  the  murderer  of  a  testator  shall  hold 
the  property  devised  or  bequeathed   as  trustee   ex   maleficio   for  the 
representative  of  his  victim.     Ellerson  v.   Wescott  supra;  Cleaver  v. 
Mut.  Res.  Ass'n  L.  K.  [1892]  1  Q.  B.  D.  147.     The  attempted  distinc- 
tion between  heirs  and  beneficiaries  in  such  cases  seems  unfounded. 
Though  in  intestacy  the  title  vests  by  operation  of  law,  yet  the  law 
operates  by  reason  of  the  crime,  and  it  is  submitted  that  in  justice, 
equity  should  equally  impose  a  trust  upon  the  heir.     Such  a  result 
apparently  does  not  violate  the  terms  of  the  statute,  and  seems  more 
desirable  than  the  prevailing  view  that  the  title  passes   absolutely, 
free  from  any  equities.    Deem  v.  Millihin  (1892)  6  Oh.  Cir.  Ct.  357; 
Shellenberger  v.  Ransom  supra.     The  principal  case  is  sought  to  be 
distinguished  on  the  ground  that  the  murder,  being  in  the  second 
degree,  was  not  committed  for  the  purpose  of  acquiring  the  estate  of 
the  deceased.     The  verdict  in  the  criminal  case,  however,  should  not 
be  conclusive  in  the  probate  proceedings,  11  Columbia  Law  Review  170, 
and  it  was  therefore  competent  for  the  court  to  inquire  into  the  true 
motive  for  the  crime.    Riggs  v.  Palmer  supra.    The  decision,  however, 
is  strictly  in  accord  with  authority. 

Evidence — Confessions — Burden  of  Proving  Admissibility.— The  de- 
fendants were  indicted  for  larceny  and  objected  to  the  admission  in 
evidence  of  a  confession  made  by  them,  as  having  been  extorted  by 
fear.  The  evidence  on  this  point  was  conflicting.  Held,  prima  facie 
the  confession  was  admissible,  and  the  burden  was  on  the  defendant  of 
proving  its  inadmissibility.  Berry  v.  State  (Okla.  1910)  111  Pac.  676. 
This  is  contrary  to  the  weight  of  authority,  which  holds  that  the 
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prosecution,  in  seeking  to  put  in  evidence  a  confession,  must  show 
affirmatively  that  it  was  made  under  proper  circumstances.  Reg.  v. 
Warringham  (1851)  2  Den.  Cr.  C.  445;  Hopt  v.  Utah  (1884)  110 
U.  S.  574,  587.  The  question  of  the  admissibility  of  a  confession  is 
one  for  the  court,  U.  8.  v.  Stone  (1881)  8  Fed.  232,  256,  which  must 
be  satisfied,  though  not  beyond  a  reasonable  doubt,  that  the  confession 
is  admissible.  Cf.  Comw.  v.  Robinson  (1888)  146  Mass.  571,  581.  In 
early  times  any  confession  was  admitted.  Wigmore,  Evidence  §  818. 
When  however  it  was  seen  that  confessions  induced  by  torture  or  like 
means  were  so  apt  to  be  false  as  to  be  wholly  unreliable,  a  strong 
reaction  took  place,  and  only  confessions  made  under  circumstances 
which  could  cast  no  doubt  upon  their  reliability  were  admitted,  Reg.  v. 
Baldry  (1852)  2  Den.Cr.  C.  428,  any  confession  made  under  doubtful 
circumstances  being  excluded.  Reg.  v.  Garner  (1848)  1  Den.  Cr.  C. 
329.  This  practice  furnishes  a  possible  historical  explanation  for  the 
general  rule,  which  on  principle  as  well  would  seem  to  be  the  better 
one.  But  see  Wigmore,  Evidence  §  860.  There  is  apparently  no 
logical  reason  for  any  presumption,  either  that  the  confession  was 
induced  by  threats  or  promises,  or  to  the  contrary.  The  rule  then 
rests  on  the  doctrine,  shown  in  analogous  cases,  that  he  who  seeks  to 
introduce  evidence  must  satisfy  the  court  that  it  is  admissible,  even 
where  the  question  is  one  of  fact;  for  example,  in  the  case  of  the 
admissibility  of  a  dying  declaration,  see  Comw.  v.  Haney  (1879)  127 
Mass.  455,  or  of  evidence  of  former  crimes  as  part  of  a  single  scheme. 
Comw.  v.  Robinson  supra.  The  principal  case  therefore  seems  un- 
sound. 

Evidence — Insanity — Opinion  of  Non-Expert. — A  witness,  having 
given  evidence  of  his  acquaintance  with  the  testatrix  and  testified 
to  certain  of  her  acts  indicating  an  unsound  state  of  mind,  was  asked 
his  opinion  as  to  her  sanity.  Held,  this  was  a  sufficient  foundation 
for  the  opinion  of  the  witness.  Grill  v.  O'Dell  (Md.  1910)  77  Atl.  984. 
Though  opinion  evidence  of  a  non-expert  as  to  insanity  is  almost 
everywhere  admitted,  there  is  considerable  conflict  of  authority  as  to 
the  necessary  pre-requisites  to  its  admission.  A  number  of  jurisdic- 
tions have  adopted  the  rule  that  a  witness  must  first  state  the  facts 
on  which  his  opinion  is  based,  Choice  v.  State  (1860)  31  Ga.  424,  and 
the  New  York  courts  have  strictly  limited  the  expression  of  opinion 
to  a  characterization  of  the  facts  stated.  People  v.  Truck  (1902)  170 
N.  Y.  203.  However,  as  the  reason  for  admitting  evidence  in  such 
cases  is  the  practical  impossibility  of  describing  all  the  acts  which 
gave  rise  to  the  opinion,  Clary  v.  Clary  (N.  C.  1841)  2  Ired.  L.  78,  it  is 
obvious  that  such  a  rule  cannot  be  strictly  applied  without  excluding 
the  very  cases  that  necessitated  the  exception;  and  so  in  most  jurisdic- 
tions the  rule  has  been  more  accurately  stated  as  requiring  of  the 
witness  only  a  statement  of  facts  sufficient  to  base  his  opinion  upon. 
Brashears  v.  Orme  (1901)  93  Md.  442.  Even  in  this  modified  form 
the  rule  seems  questionable,  as  it  tests  mainly  the  ability  of  the 
witness  to  state  specific  facts  from  which  the  jury  may  draw  its  own 
conclusion;  Brown  v.  Comw.  (Ky.  1878)  14  Bush  398;  and  although 
such  facts  may  greatly  affect  the  weight  of  the  opinion,  Brooke  v. 
Townshend  (Md.  1848)  7  Gill  10,  they  should  not  be  made  a  condition 
to  its  admission.  See  Wood  v.  State  (1881)  58  Miss.  741;  State  v. 
Lewis  (1889)  20  Nev.  345.  The  only  reasonable  requirement  would 
therefore  seem  to  be  a  sufficient  acquaintance  with  the  alleged  insane 
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person  to  enable  the  witness  to  form  an  opinion  and  not  a  mere  guess. 
Wise  v.  Foote  (1883)  81  Ky.  12.  The  principal  case,  though  bound 
by  authority  to  the  former  rule,  is  interesting  as  showing  a  tendency 
to  give  greater  weight  to  the  latter  limitation  and  to  treat  evidence 
of  acts  merely  as  a  formal  requirement. 

Evidence — Negative  Testimony — Sounds. — A  passenger  on  one  of  the 
defendant's  street  cars  was  injured  by  a  collision  with  a  wagon  at  a 
crossing  and  sued  to  recover  for  the  defendant's  negligence.  Occu- 
pants of  the  wagon  testified  that  they  did  not  hear  the  bell.  Held, 
this  was  some  evidence  that  the  bell  was  not  sounded.  Doherty  v. 
Boston  &  N.  St.  By.  Co.  (Mass.  1910)  92  N.  E.  1026. 

Pure  negative  testimony  as  to  sounds,  at  least  when  the  witness 
was  in  a  situation  where  he  might  well  hear,  if  uncontradicted  raises 
a  prima  facie  case,  and  may  have  strong  probative  value  where,  if  the 
act  had  occurred,  it  must  have  been  observed  by  some  one  and  yet  no 
positive  witnesses  are  produced;  Haverstick  v.  Fenn.  B.  B.  Co.  (1895) 
171  Pa.  St.  101;  although  where  the  likelihood  that  the  witness  would 
have  heard  the  sound  is  slight,  as  by  reason  of  inattention,  or  absorbing 
occupation,  Hubbard  v.  B.  &  A.  B.  B.  Co.  (1893)  159  Mass.  320,  the 
court  need  not  submit  the  case  to  the  jury.  When  met  by  affirmative 
evidence,  the  probative  value  of  such  testimony  is  lost;  for  its  truth 
is  quite  consistent  with  the  facts  affirmatively  testified  to,  and  there 
is  therefore  no  conflict  of  evidence.  B.  &  0.  B.  B.  Co.  v.  Boming 
(1902)  96  Md.  67;  Horn  v.  B.  &  O.  B.  B.  Co.  (1893)  54  Fed.  301; 
Tocher  v.  Ayer  (1821)  3  Phil.  539.  Where,  however,  the  witness  was 
paying  particular  attention,  McDonald  v.  N.  Y.  Cent.  B.  B.  Co.  (1904) 
186  Mass.  474,  or  from  his  situation  must  have  observed  the  event  if  it 
occurred,  Hendricken  v.  Meadows  (1891)  154  Mass.  599,  his  testimony 
is  no  longer  regarded  as  purely  negative,  and  hence,  even  if  opposed 
by  positive  testimony,  justifies  the  submission  of  the  case  to  the  jury. 
Quigley  v.  D.  &  H.  Canal  Co.  (1891)  142  Pa.  St.  388;  Dyer  v.  Erie 
By.  (1877)  71  N.  Y.  228,  237;  but  see  Culhane  v.  N.  Y.  Cent.  B.  B.  Co. 
(N.  Y.  1876)  67  Barb.  562.  Persons  approaching  a  railroad  crossing 
are  usually  held  to  be  in  such  a  situation.  Slattery  v.  N.  Y.  N.  H.  & 
H.  B.  B.  Co.  (1909)  203  Mass.  453;  North.  Cent.  By.  Co.  v.  Gilmore 
(1905)  100  Md.  404.  In  the  principal  case,  therefore,  whether  or  not 
the  negative  testimony  offered  was  met  by  positive  testimony  to  the 
contrary,  the  situation  of  the  persons  furnishing  it  gave  it  sufficient 
probative  value  to  raise  a  question  for  the  jury. 

Evidence — Telephone  Conversation — Identity  op  Party. — In  a  con- 
tract action  the  trial  court  admitted  testimony  of  the  plaintiff's  agent 
that  he  had  made  the  agreement  over  the  telephone  with  one  claiming 
to  be  the  defendant;  that  he  had  never  heard  the  defendant's  voice 
on  any  other  occasion  until  the  trial,  two  months  later,  when  he 
recognized  it  as  the  one  he  had  heard  over  the  telephone.  Held,  the  evi- 
dence should  have  been  excluded.  James  L.  Wells  Co.  v.  Silverman 
(1910)   125  N.  Y.  Supp.  457. 

While  the  presumption  that  one  answering  a  telephone  from  a 
place  of  business  is  the  person  called,  or  one  authorized  to  speak  for 
him,  is  sufficient  to  admit  the  conversation  where  the  identity  of  a 
particular  individual  need  not  be  established,  yet  where  proof  of  such 
identity  is  essential,  further  evidence  thereof  than  the  word  of  the 
person   answering  must  be   adduced  to  render  the  conversation  ad- 


RECENT  DECISIONS.  183 

missible.  8  Columbia  Law  Review  587;  contra,  Globe  Co.  v.  Stahl 
(1886)  23  Mo.  App.  258.  This  evidence  may  be  either  recognition  of 
a  familiar  voice  at  the  time  of  speaking,  Stepp  v.  State  (1892)  31 
Tex.  Cr.  349,  or  facts  subsequent  to  the  conversation.  People  v. 
McKane  (1894)  143  N.  Y.  455,  474.  While  subsequent  recognition 
of  a  voice  first  heard  in  the  dark  has  been  held  sufficiently  certain  to 
identify  the  speaker,  State  v.  Herbert  (1901)  63  Kan.  516,  this  mode 
of  identification  has  never  been  extended  to  telephone  conversations; 
but  see  William  Deering  &  Co.  v.  Shumpik  (1897)  67  Minn.  348; 
and  in  view  of  the  uncertainty  which,  as  a  matter  of  common  experi- 
ence, attaches  to  the  recognition  of  even  a  familiar  voice  when  heard 
over  the  telephone,  such  an  extension,  at  leftist  in  the  absence  of  some 
marked  peculiarity  in  the  speaker's  voice,  cf.  Wilbur  v.  Hubbard 
(N.  Y.  1861)  35  Barb.  303,  would  seem  undesirable.  The  holding 
of  the  principal  case  is  therefore  correct. 

Interstate  Commerce — Sherman  Anti-Trust  Act — Statute  op 
Limitations. — The  defendants,  to  an  indictment  alleging  that  the  de- 
fendants "on  December  30,  1903,  and  from  that  day  until  the  day  of 
presenting  the  indictment  (July  1,  1909),  have  engaged  in  an  unlawful 
conspiracy  in  restraint  of  trade,"  pleaded  the  Statute  of  Limitations, 
averring  that  for  more  than  three  years  before  the  finding  of  the 
indictment  they  did  not  act  in  aid  of  such  conspiracy.  Held,  as  a 
conspiracy  may  have  continuance  in  time,  the  allegation  of  the  indict- 
ment must  be  denied  under  the  general  issue  and  not  by  a  special 
plea.    U.  S.  v.  Kissel  (1910)  31  Sup.  Ct.  Rep.  124. 

For  a  discussion  of  this  case,  in  the  Circuit  Court,  advancing  the 
principles  relied  on  by  the  Supreme  Court  in  reversing  the  court 
below,  see  9  Columbia  Law  Review  734.  See  also  10  Columbia  Law 
Review  159. 

Judgments — Res  Adjudicata — Criminal  Judgments  in  Civil  Actions 
for  Penalties. — In  a  mandamus  proceeding  to  compel  the  payment 
of  a  rebate  upon  a  surrendered  liquor  tax  certificate  conditioned  upon 
non-violation  of  the  law,  the  defense  was  that  the  relator's  assignor 
had  violated  the  statute.  The  relator  contended  that  the  acquittal  of 
his  assignor's  bar-tender  who  was  indicted  for  the  same,  operated  as 
res  adjudicata.  Held,  it  did  not.  People  ex  rel.  v.  Clement,  Commis- 
sioner (1910)  124  N.  Y..Supp.  748.    See  Notes,  p.  170. 

Ijbel — Qualified  Prp/ilege — Effect  of  Subsequent  Publication. — 
A  complaint  in  libel  stated  that  a  violent  letter,  calling  attention  to 
alleged  unlawful  acts  of  the  plaintiff,  a  police  commissioner,  was  sent 
by  the  defendant  to  the  mayor  and  the  newspapers.  To  the  defendant's 
answer,  setting  up  a  qualified  privilege  as  to  the  communication  to 
the  mayor,  the  plaintiff  demurred.  Held,  neither  the  publication  in  the 
public  press  nor  the  intemperate  language  used  could,  as  a  matter  of 
law,  deprive  the  occasion  of  its  privilege.  Bingham  v.  Gaynor  (1910) 
125  N.  Y.  Supp.  216. 

A  qualified  privilege  attaches  to  a  communication  addressed  by  a 
member  of  the  public  to  a  public  officer  complaining  of  the  official 
conduct  of  an  inferior  officer.  Tyree  v.  Harrison  (1902)  100  Va.  540. 
The  burden  of  proving  malice  in  case  of  a  privileged  communication 
is  upon  the  plaintiff,  Coloney  v.  Farrow  (N.  Y.  1896)  5  App.  Div.  607, 
the  question  being  for  the  jury.    Klink  v.  Colby  (1871)  46  N.  Y.  427. 
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A  further  publication  of  the  libelous  matter  complained  of  may  be 
evidence  of  malice,  Clark  v.  Brown  (1875)  116  Mass.  504,  as  may  also 
an  intemperate  expression  in  the  publication  in  question.  Farley  v. 
Thalhimer  (1905)  103  Va.  504.  But  the  fact  that  the  words  made  the 
basis  of  the  action  were  afterwards  published  in  a  newspaper  is  not  of 
itself  conclusive  evidence  of  malice,  Laughton  v.  Bishop  of  Soder 
(1872)  L.  E.  4  P.  C.  495,  and  unless  malice  in  fact  is  found  the 
privilege  is  not  lost.  Denver  P.  W.  Co.  v.  Eallaway  (1905)  34  Colo. 
432.  While,  therefore,  subsequent  publication  in  the  newspapers 
alleged  in  the  principal  case  might  itself  constitute  an  actionable 
libel,  as  not  being  under  the  cloak  of  privilege  attaching  to  the  com- 
munication to  the  mayor,  neither  it  nor  the  intemperate  language 
used  could,  as  a  matter  of  law,  destroy  the  qualified  privilege  attaching 
to  the  original  publication. 

Malicious  Prosecution — Discharge  Upon  Examination  After  Arrest 
Without  Warrant. — The  plaintiff  was  arrested  by  an  officer  without 
a  warrant  at  the  instigation  of  the  defendant  who  accused  him  of 
larceny.  After  examination  before  a  magistrate  he  was  discharged. 
Held,  the  proceedings  were  sufficient  to  base  an  action  of  malicious 
prosecution.  MacDonald  v.  Nat.  Art.  Co.  (1910)  125  N.  Y.  Supp.  708. 
The  action  for  malicious  prosecution  is  the  proper  remedy  for 
wrongfully  putting  in  force  legal  process,  Cooper  v.  Armour  (1890) 
42  Fed.  215,  and  is  identical  with  that  for  malicious  arrest,  both 
being  actions  on  the  case,  Brown  v.  Chadsey  (N.  Y.  1863)  39  Barb. 
253;  Morgan  v.  Hughes  (1788)  2  T.  K.  225,  as  distinguished  from 
false  imprisonment,  which  is  the  proper  remedy  where  the  proceedings 
are  illegal.  Bixbee  v.  Brundage  (Mass.  1854)  2  Gray  129;  Lewin  v. 
Uzuber  (1886)  65  Md.  341.  What  is  a  sufficient  prosecution  to  found 
the  action  has  been  variously  decided,  the  courts  differing  as  to  the 
sufficiency  of  the  mere  filing  of  a  complaint.  Newfield  v.  Copperman 
(N.  Y.  1873)  15  Abb.  Pr.  [n.  s.]  360;  Holmes  v.  Johnson  (N.  C. 
1852)  1  Busbee  44.  There  is  apparent  unanimity  however  as  to  the 
sufficiency  of  arrest,  O'Driscoll  v.  M'Burney  (S.  C.  1819)  2  Nott 
&  McC.  54;  Page  v.  Citizen's  Banking  Co.  (1900)  111  Ga.  73;  Leever 
v.  Hammill  (1877)  57  Ind.  423,  and  the  intimation  of  the  principal 
case  requiring  in  addition  a  "judicial  proceeding,"  was  not  necessan- 
to  the  determination  of  the  case,  and  unsupported  but  for  a  dictum. 
Barry  v.  Third  Ave.  R.  R.  (N.  Y.  1900)  51  App.  Div.  385.  The  plain- 
tiff's arrest  being  legal,  N.  Y.  Or.  Code  §  177,  malicious  and  without 
probable  cause,  no  further  elements  were  necessary  for  the  result 
properly  reached. 

Marriage — Annulment  for  Incapacity — Nature  of  Limitation  on 
Action. — Ten  years  after  solemnization  of  a  marriage  an  action  for 
annulment  on  the  ground  of  physical  incapacity  was  brought  under 
§  1752  of  the  New  York  Code,  which  provides  that  such  actions  must 
be  brought  within  five  years.  The  Statute  of  Limitations  was  not 
pleaded  by  the  defendant.  Held,  the  plaintiff  was  entitled  to  relief. 
McNair  v.  McNair  (1910)  125  N.  Y.  Supp.  1. 

Courts  of  common  law  and  Chancery  never  possessed  jurisdiction 
to  declare  a  marriage  void,  but  such  jurisdiction  was  confined  to  the 
ecclesiastical  courts.  Peugnet  v.  Phelps  (N.  Y.  1867)  48  Barb.  566. 
The  ecclesiastical  law  was  never  adopted  in  New  York,  and  any  juris- 
diction in  this  regard  which  the  Supreme  Court  possesses  has  been 
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conferred  by  statute;  Burtis  v.  Burtis  (N.  Y.  1825)  Hopk.  557;  cf. 
Griffin  v.  Griffin  (1872)  47  N.  Y.  134,  139;  hence  §  1752  of  the  Code 
clearly  confers  a  right  not  previously  existing  at  common  law.  On 
the  principle  that  statutes  in  derogation  of  the  common  law  must  be 
strictly  construed,  where  a  statute  gives  a  right  and  at  the  same  time 
limits  the  period  in  which  it  can  be  exercised,  it  is  held  that  the 
right  itself  is  restricted  and  not  the  remedy.  The  Harrisburg  (1886) 
119  U.  S.  199,  214.  Though  this  is  undoubtedly  a  rule  of  construction 
merely,  where  the  legislature  has  failed  to  make  the  statutory  period 
clearly  a  limitation  of  the  remedy,  no  such  interpretation  should  be 
given  to  it.  Stern  v.  La  Campagnie  Generale  Transatlantique  (1901) 
110  Fed.  996.  Since  time  is  of  the  essence  of  the  right  the  plaintiff 
should  aver  that  his  action  is  brought  within  such  time,  see  Cook  v. 
Chambers,  Adm'r  (1886)  107  Ind.  67,  and  hence  the  defendant  is 
not  required  to  set  up  the  limitation  as  in  the  ordinary  case  where  it 
affects  only  the  remedy.  Newcomb  v.  Steamboat  "Clermont"  (la. 
1851)  3  Greene  285.  Such  apparently  was  the  interpretation  put  upon 
§  47  of  the  Domestic  Relations  Law,  3  R.  S.  (6th  Ed.)  154,  which 
§  1752  of  the  Code  replaced.  Griffin  v.  Griffin  (N.  Y.  1861)  23  How. 
183;  see  Kaiser  v.  Kaiser  (N.  Y.  1879)  16  Hun  602  (dissenting  opin- 
ion). In  holding  that  the  limitation  goes  merely  to  the  remedy  unless 
a  contrary  intent  clearly  appears,  the  court  in  the  principal  case  has 
adopted  a  rule  of  construction  which  is  opposed  to  the  weight  of 
authority  and  seems  unsound  on  principle. 

Negligence — Gross  and  Ordinary  Negligence — Inconsistency  of 
Special  Findings. — In  an  action  for  personal  injury  the  complaint 
alleged  ordinary  negligence,  and  the  jury  specially  found  both  "ordi- 
nary" and  "gross"  negligence.  There  was  evidence  to  sustain  either 
finding.  Held,  the  special  findings  being  inconsistent,  the  verdict  could 
not  stand.  Haverland  v.  Chi.,  St.  P.  M.  &  0.  R.  Co.  (Wis.  1910) 
128  N.  W.  273. 

The  decision  proceeds  on  the  theory  that  "gross"  negligence  differs 
in  essence  from  other  negligence.  According  to  the  decisions  of 
Wisconsin  and  other  states,  "gross"  negligence  involves  constructive 
intent,  Rideout  v.  Winnebago  Co.  (1904)  123  Wis.  297,  being  the  same 
thing  as  wilful  recklessness,  Aiken  v.  Eolyoke  St.  R.  Co.  (1903)  184 
Mass.  269,  and  is  therefore  equivalent  to  intentional  injury.  Rideout 
v.  Winnebago  Co.  supra.  If  such  equivalence  actually  exists,  the  hold- 
ing of  the  principal  case  would  seem  to  be  sound.  But  the  presence 
of  constructive  intent,  a  creature  of  the  criminal  law,  is  quite  con- 
sistent with  a  negative  state  of  mind  as  to  doing  injury,  inasmuch  as 
it  excludes  the  notion  of  intention  in  fact.  In  this  respect  an  act 
caused  by  such  negligence  as  would  give  rise  to  the  presumption  of 
criminal  intent  differs  from  an  act  done  wilfully  in  the  sense  of  pur- 
posely. Its  difference  from  an  act  of  ordinary  negligence,  therefore, 
lies  solely  in  the  degree  of  recklessness;  and  if  gross  negligence  differs 
in  degree  alone  from  ordinary  negligence,  it  is  not  inconsistent  there- 
with, Penna.  Co.  v.  Krick  (1874)  47  Ind.  368 ;  Turnpike  Co.  v.  Maupin 
(1880)  79  Ky.  101,  but  includes  the  latter  as  the  greater  includes  the 
less.  Proof  of  such  negligence  as  this,  therefore,  amply  supports 
allegations  of  ordinary  negligence.  Abbott,  Trial  Evidence  (2nd  Ed.) 
719;  L.  &  N.  R.  Co.  v.  Mitchell  (1888)  87  Ky.  327.  It  follows  that 
in  the  principal  case  there  was  no  inconsistency,  and  as  the  questions 
of  exemplary  damages  and  contributory  negligence  appear  not  to  have 


186  COLUMBIA   LAW  REVIEW. 

been  raised,  the  defendant's  rights  could  not  have  been  prejudiced 
by  disregarding  the  finding  of  gross  negligence  and  upholding  the 
general  verdict.  The  court,  however,  naturally  followed  the  precedents 
of  its  own  jurisdiction.     See  Rideout  v.  Winnebago  Co.  supra. 

Negligence — Licensees — Duty  of  Licensors. — The  plaintiff,  while 
visiting  his  father,  an  employee  of  the  defendant,  was  injured  by  a 
negligent  act  of  the  defendant's  servant,  who  knew  of  his  presence. 
Held,  two  judges  dissenting,  the  defendant  was  bound  only  to  refrain 
from  intentionally  or  wantonly  injuring  the  plaintiff,  whether  he  was 
a  trespasser  or  a  bare  licensee.  Roche  v.  American  Ice  Co.  (1910) 
125  N.  Y.  Supp.  323. 

The  doctrine  of  the  principal  case,  which  is  frequently  asserted, 
Cooley,  Torts  1268 ;  III.  Cent.  R.  R.  Co.  v.  Eicher  (1903)  202  111.  556, 
is  inaccurate  in  its  breadth,  xilthough  licensees,  whatever  the  nature 
of  their  permissive  right,  as  well  as  trespassers,  must  take  the  prem- 
ises as  they  are,  Hounsell  v.  Smyth  (1860)  7  C.  B.  [n.  s.]  729, 
assuming  the  risks  of  existing  conditions,  Reardon  v.  Thompson  (1889) 
149  Mass.  267;  Means  v.  So.  Cal.  Ry.  Co.  (1904)  144  Cal.  473,  their 
positions  thenceforth  become  essentially  unlike,  for  a  trespasser  may 
never  claim  more  than  freedom  from  wilful  or  reckless  injury.  Magar 
v.  Hammond  (1906)  183  N.  Y.  387.  On  the  other  hand,  where  a 
license  is  implied  from  acquiescence  in  the  customary  use  of  his 
premises,  a  licensor  is  accountable  for  affirmative  negligence  which 
increases  dangers  existing  at  the  time  of  the  origin  of  the  license 
and  injures  the  licensee.  Gallagher  v.  Humphrey  (1862)  6  L.  T.  [~n.  s.l 
684.  The  licensor's  liability  is  often  attributed  to  the  probability  of 
injury  from  his  act,  Lepnick  v.  Gaddis  (1894)  72  Miss.  200,  or  the 
sense  of  security  his  submission  to  the  use  of  his  land  has  inspired 
in  the  licensee,  Kay  v.  Penn.  R.  R.  Co.  (1870)  65  Pa.  St.  269. 
The  true  basis  of  his  duty,  however,  see  Harriman  v.  Ry.  Co.  (1887) 
45  Ohio  St.  11,  is  that  his  conduct  has  bound  him  to  anticipate  the 
presence  of  such  a  licensee,  Felton  v.  Aubrey  (1896)  74  Fed.  350, 
as  distinguished  from  one  whose  license  is  given,  expressly  or  by 
sufferance,  on  or  for  isolated  occasions.  See  Woolwine's  Adm'r  v. 
Ches.  &  0.  Ry.  Co.  (1892)  36  W.  Va.  329.  But  except  to  suggest 
that  in  the  latter  case  the  licensor's  liability  may  be  predicated  only 
upon  actual  knowledge  of  the  licensee's  presence,  such  a  distinction 
between  licensees  seems  valueless,  unless,  indeed,  the  licensor's  con- 
duct amount  to  an  invitation.  Sweeney  v.  Old  Colony  R.  R.  Co. 
(Mass.  1865)  10  Allen  368.  Since,  in  the  principal  case,  the  defend- 
ant's servant  had  the  requisite  knowledge,  the  decision  is  unsound. 
See  Corrigan  v.  Sugar  Refinery  (1868)  98  Mass.  577.  Under  this  theory 
the  further  distinction  which  exempts  the  licensor  from  liability  for 
his  negligent  omissions,  Nicholson  v.  Erie  Ry.  Co.  (1870)  41  N.  Y. 
525,  is  unjustifiable.  Davis  v.  Chi.  &  N.  W.  Ry.  Co.  (1883)  58  Wis. 
646. 

Negligence — Stranger's  Liability  to  Trespasser. — An  engine  of  the 
X  company  in  which  the  plaintiff  was  riding,  contrary  to  the  rules  of 
that  company,  was  run  into  by  a  train  of  the  defendant,  while  crossing 
the  defendant's  tracks,  and  the  plaintiff  was  injured.  Held,  one 
judge  dissenting,  the  defendant  was  liable  since  as  to  him  the  plaintiff 
was  not  a  trespasser.  Grimshaw  v.  Lake  Shore  Ry.  Co.  (1910)  125 
N.   Y.   Supp.  626. 
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The  rule  restricting  the  liability  of  a  land  owner  toward  trespassers 
to  injury  resulting  from  wilful  or  wanton  conduct,  Singleton  v. 
Felton  (1900)  101  Fed.  526,  is  based,  not  upon  any  forfeiture  of  rights 
by  the  act  of  trespass,  but  upon  the  absence  of  any  duty  on  the  part 
of  a  land  owner  toward  intruders.  Pollock,  Torts  173.  The  fact,  there- 
fore, that  the  plaintiff  as  regards  a  third  party,  is  a  trespasser,  can 
have  no  legal  effect  upon  the  duties  of  the  defendant,  Wilson  v. 
American  Bridge  Co.  (N.  Y.  1902)  74  App.  Div.  596,  and  consequently 
affords  no  defence  to  injuries  resulting  from  the  tatter's  negligence. 
Daltry  v.  Media  Electric  etc.  Co.  (1904)  208  Pa.  St.  403.  If  the 
crossing  of  the  defendant's  tracks  by  the  plaintiff  was  a  trespass,  the 
defendant  would  clearly  not  be  liable.  This  would  be  the  case  had 
the  plaintiff  been  walking  across  the  tracks  when  injured,  Keller  v. 
Erie  Ry.  Co.  (1905)  183  N.  Y.  67,  but  since  the  engine  in  which  the 
plaintiff  was  riding  was  not  trespassing,  and  the  plaintiff  was  being 
conveyed  over  the  X  company's  tracks  by  that  company,  which  clearly 
had  the  right  so  to  convey  him,  he  cannot  be  said  to  have  been  a 
trespasser  on  the  defendant's  tracks.  The  defendant  cannot  take  ad- 
vantage of  a  rule  forbidding  persons  to  ride  in  the  X  company's 
engines,  which  the  latter  has  formulated  for  its  own  convenience  in  the 
regulation  of  its  business.  The  principal  case  would  therefore  seem 
to  be  correctly  decided. 

Parent  and  Child — Custody  of  Illegitimate  Child. — On  habeas 
corpus  for  the  custody  of  an  illegitimate  child  then  in  the  custody  of 
relatives  who  were  reputable  people  and  who  had  cared  well  for  the 
child,  it  appeared  that  the  petitioning  mother  had  married  and  was 
living  under  circumstances  proper  for  the  rearing  and  maintenance  of 
the  child.  Held,  the  mother,  under  the  circumstances,  was  entitled  to 
the  control  and  custody.    Ex  parte  Jones  (N.  C.  1910)  69  S.  E.  217. 

An  illegitimate  child  at  common  law  was  filius  nullius  and  its 
father  was  not  subject  to  the  rights  and  duties  which  attached  to 
lawful  paternity,  Simmons  v.  Bull  (1852)  21  Ala.  501,  so  that  any 
paternal  liability  to  maintain  such  offspring  is  wholly  the  creation  of 
statute.  Moncrief  v.  Ely  (N.  Y.  1838)  19  Wend.  405.  Both  the  civil 
and  common  law,  however,  recognized  the  obligations  of  consanguinity 
existing  between  the  mother  and  her  natural  child.  2  Kent,  Com.  214. 
Even  in  the  absence  of  statute  the  mother  is  bound  to  support  the 
child  until  he  becomes  self-supporting,  Rosseau  v.  Rouss  (1904)  180 
N.  Y.  116,  nor  can  she  compel  the  putative  father  to  aid  in  its  support 
unless  she  employ  the  statutory  bastardy  proceedings.  2  Kent,  Com. 
215.  By  reason  of  this  duty  the  mother  is  entitled  to  the  custody  of 
the  child  as  against  its  putative  father.  People  v.  Landt  (N.  Y.  1807) 
2  Johns.  375;  Roblina  v.  Armstrong  (N.  Y.  1852)  15  Barb.  247.  As 
against  strangers  or  those  with  whom  the  child  has  been  placed 
temporarily,  the  maternal  right  to  determine  the  question  of  custody 
has  been  strongly  upheld.  Queen  v.  Nash  (1883)  10  Q.  B.  D.  454. 
But  the  mother's  right  is  not  absolute,  for,  as  in  the  case  of  legitimate 
children,  9  Columbia  Law  Revdzw  636,  the  welfare  of  the  child  is  the 
cardinal  consideration  in  determining  the  question  of  custody.  Queen 
v.  Nash  supra;  Marshall  v.  Reams  (1893)  32  Fla.  499.  In  placing 
emphasis  upon  this  element  the  principal  case  is  in  accord  with  the 
modern  tendency. 

PRINCIPAL    AND    SURETY — JUDGMENT    AGAINST    PRINCIPAL — ADMISSD3ILITY 

in  Action  against  Surety. — In  an  action  against  the  sureties  on  a 
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bond  conditioned  for  the  payment  of  all  costs  which  might  be  taxed 
against  their  principal  in  a  certain  suit,  the  plaintiff  put  in  evidence 
the  record  of  a  judgment  therein  taxing  costs  against  the  principal. 
Held,  the  sureties  were  concluded  by  the  judgment.  Calhoun  v.  Gray 
(Mo.  1910)  131  S.  W.  478.    See  Notes,  p.  165. 

Procedure— Keturn  of  Service — Conclusiveness. — The  plaintiff 
brought  action  on  a  note  against  the  maker  and  endorsers.  The  sheriff 
returned  that  he  executed  the  summons  by  leaving  a  copy  at  the 
maker's  usual  place  of  abode.  The  endorsers,  who  were  personally 
served,  pleaded  in  abatement  that  the  sheriff's  return  as  to  the  maker 
was  false.  Held,  the  return  in  the  absence  of  fraud  or  collusion  was 
conclusive.    Sutherland  v.  People's  Bank  (Va.  1910)  69  S.  E.  341. 

The  English  rule  that  the  return  of  the  sheriff  is  conclusive,  Goubot 
v.  De  Crouy  (1883)  1  Cr.  &  M.  772,  is  followed  by  many  courts  in  this 
country,  Talbot  v.  Southern  Oil  Co.  (1906)  60  W.  Va.  423,  except  in 
cases  of  fraud  or  collusion;  Cavanaugh  v.  Smith  (1882)  84  Ind.  380; 
and  consequently,  a  judgment  founded  on  such  return  is  not  subject 
to  direct  attack.  Preston  v.  Kindrich  (1897)  94  Va.  760.  The  rule 
seems  based  on  the  objection,  grounded  in  public  policy,  to  opening  up 
a  judgment,  Preston  v.  Kindrich  supra,  the  aggrieved  party  having  an 
adequate  remedy  against  the  sheriff.  Barr  v.  Satchwell  (1729)  2  Str. 
813.  On  principle,  however,  it  seems  unsound.  Since  proper  service 
of  summons  is  a  pre-requisite  to  jurisdiction,  if  the  return  of  service 
is  false  there  is  no  jurisdiction  and  any  judgment  founded  thereon  is 
void;  Ferguson  v.  Crawford  (1877)  70  N.  Y.  253;  and  generally,  juris- 
dictional facts  may  be  inquired  into  though  recited  in  a  judgment, 
Starbuch  v.  Murray  (N.  Y.  1830)  5  Wend.  148,  and  a  fortiori,  before 
judgment  is  rendered.  The  existence  of  a  remedy  against  the  sheriff 
is  therefore  not  sufficient  to  distinguish  the  case  of  a  false  return.  A 
few  jurisdictions  accordingly  hold  that  the  return  is  merely  presump- 
tive evidence.  Butts  v.  Francis  (1822)  4  Conn.  424;  see  Paul  v. 
Malone  (1888)  87  Ala.  544.  Other  courts,  recognizing  that  originally, 
when  personal  service  was  necessary  and  a  declaration  was  not  delivered 
until  appearance,  Com.  Dig.  tit.  Pleader  C  I,  II,  a  judgment  without 
actual  notice  was  almost  impossible,  and  observing  that  the  rule  is 
more  apt  to  cause  hardship  since  the  introduction  of  constructive 
service,  have  modified  it  by  holding  a  sheriff's  return  conclusive  only 
as  to  facts  peculiarly  within  his  knowledge;  Bond  v.  Wilson  (1871) 
8  Kan.  228;  and  the  modification  seem  an  expedient  one.  The  princi- 
pal case,  however,  correctly  applies  the  accepted  doctrine. 

Eeceivers — Situation  in  Conducting  Business. — A  receiver  shipped 
goods  under  a  bill  of  lading  providing  for  a  lien  for  all  previous 
freight  charges  due  from  the  same  shipper.  Held,  one  judge  dissent- 
ing, the  carrier  could  not  assert  a  lien  for  freight  incurred  by  the 
company  in  the  receiver's  hands  prior  to  his  appointment.  Whinney 
v.  Moss  Steamship  Co.  Ltd.  L.  K.  [1910]  2  K.  B.  813.    See  Notes,  p.  167. 

Taxation — Illegal  Business — Licenses. — The  defendant  was  charged 
with  selling  intoxicating  liquors  without  a  license  under  a  statute 
imposing  a  privilege  tax  on  such  occupation.  The  place  of  the  sale 
was  prohibition  territory  under  the  "four  mile"  law.  Held,  the  law 
requiring  a  license  and  the  prohibition  law  were  consistent.  Diamond 
v.  State  (Tenn.  1910)  131  S.  W.  666. 
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The  Tennessee  constitution,  Art.  II,  Sec.  28,  authorizes  the 
legislature  to  tax  "privileges."  Denning  a  "privilege"  as  any  business 
which  without  a  license  would  be  illegal,  French  v.  Baker  (Tenn. 
1856)  4  Sneed  93,  the  courts  have  contrued  this  provision  to  mean 
that  the  legislature  may  declare  any  occupation  to  be  a  privilege 
and  impose  a  privilege  tax  thereon.  Turnpike  Cases  (1893)  92  Tenn. 
369,  372;  State  v.  Schlier  (Tenn.  1871)  3  Heisk.  281.  The  so-called 
"license"  given  on  payment  thereof,  however,  does  not  necessarily 
legalize  the  business,  but  operates  merely  as  a  receipt  for  payment  of 
the  tax,  Blaufield  v.  State  (1899)  103  Tenn.  593,  which  is  consequently 
not  a  license  tax  in  the  true  sense.  Cooley,  Taxation  1137;  cf. 
License  Tax  Cases  (1866)  5  Wall.  462.  A  mere  tax  on  a  business  does 
not  authorize  the  business,  see  Youngblood  v.  Sexton  (1875)  32  Mich. 
406,  418,  and  hence  may  exist  in  conjunction  with  a  law  prohibiting 
the  occupation,  State  v.  Doon  (Ga.  1811)  Charlton  1,  being  support- 
able either  as  an  added  attempt  to  restrict  and  regulate  in  the  ex- 
ercise of  the  police  power,  see  People  v.  Murray  (1896)  149  N.  Y. 
367,  or  as  a  revenue  measure.  Conwell  v.  Sears  (1901)  65  Oh.  St. 
49;  see  Veazie  Bank  v.  Fenno  (1867)  8  Wall.  533,  548.  In  this  view 
of  the  tax  involved  in  the  principal  case,  therefore,  the  decision  of 
the  court  is  correct.  A  true  license  tax,  indeed,  is  properly  deemed 
inconsistent  with  a  general  or  local "  prohibition  law.  Since  no 
permission  can  issue  to  conduct  the  business  in  the  prohibition  ter- 
ritory, the  tax  therefor  is  obviously  not  demandable;  and  hence  the 
license  law  is  suspended  pro  tanto,  Butler  v.  State  (1889)  25  Fla. 
347,  the  real  offence  being  selling  rather  than  selling  without  a  license. 
Patton  v.  State  (1888)  80  Ga.  714;  contra,  Comw.  v.  Barbour  (1905) 
121  Ky.  463;  State  v.  Goings,  (1888)  101  N.  C.  709.  The  construction 
adopted  in  the  principal  case,  however,  seems  the  correct  one.  Cooley, 
Taxation  1135. 

Waste — Landlord  and  Tenant1 — Injunction. — A  tenant  for  a  term 
of  ten  years  cut  a  doorway  through  a  party  wall  between  the  demised 
premises  and  an  adjacent  building.  The  landlord  had  refused  per- 
mission and  the  work  was  done  the  night  before  the  injunction  issued. 
Held,  a  temporary  injunction,  restraining  further  waste  and  ordering 
a  restoration  of  the  wall  to  its  former  condition,  should  be  affirmed. 
Hamburger  &  Dreyling  v.  Settegast  (Tex.  1910)  131  S.  W.  639. 

Whether  or  not  waste  has  been  committed,  especially  in  leasehold 
estates,  is  to-day  primarily  a  question  of  intention,  it  being  presumed 
that  the  lessor  expects  the  tenant  to  leave  the  estate  substantially  as 
he  found  it.  Ashburton,  Equity  490.  Hence  diminishing  the  value 
of,  increasing  the  burden  upon,  Doe  d.  Orubb  v.  Burlington  (1833)  5 
B.  &  Ad.  507,  or  materially  altering  the  tenement  is  waste.  22  Vin. 
Abr.  439;  City  of  London  v.  Greyme  (1607)  Cro.  Jac.  181;  but  see 
Melms  v.  Pabst  Brewing  Co.  (1899)  104  Wis.  7.  And  if  at  the  time 
the  act  is  injurious  to  the  realty,  it  is  no  justification  that  the  tenant 
intends  to  restore  the  premises  to  their  former  condition.  Agate  v. 
Lowenbein  (1874)  57  N.  Y.  604.  Inasmuch  as  waste  is  an  injury  to 
the  realty,  equity  takes  jurisdiction  almost  as  a  matter  of  course. 
Langdell,  Eq.  Jur.  31.  However  it  refuses  to  interfere  in  case  of  trivial 
waste,  Mollineux  v.  Powell  (1730)  8  P.  Wms.  268  n.  (F),  or  of 
ameliorating  waste  in  a  long  term  lease.  Doherty  v.  Allman  (1878) 
L.  R.  3  App.  Cas.  709.  The  latter  doctrine  has  been  explained  on  the 
ground  that  under  the  long  terra  lease  a  substantial  alteration  of  the 
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freehold  is  within  the  intention  of  the  parties,  the  lessee  as  regards 
waste  being  treated  virtually  as  owner.  See  Klie  v.  Von  Broock 
(1897)  56  N.  J.  Eq.  18.  In  a  short  term  lease,  however,  even  in  the 
absence  of  serious  injury  the  court  will  restrain  a  material  alteration 
to  an  extent  beyond  what  is  fairly  implied  from  the  terms  of  the 
lease,  Klie  v.  Von  Brooch  supra,  even  if  the  change  is  for  the  lessor's 
advantage.  Smyth  v.  Carter  (1852)  18  Beav.  78.  While  the  court  is 
slow  to  require  specific  reparation  before  a  final  hearing,  Gale  v. 
Abbot  (1862)  8  Jur.  [n.  s.]  987,  where  the  party  has  hastened  to  ac- 
complish the  injury  before  the  court  could  act,  a  preliminary  manda- 
tory injunction  is  often  issued,  Daniel  v.  Ferguson  L.  R.  [1891]  2  Ch. 
27,  as  in  the  principal  case. 

Wills — Construction — Survivorship. — The  testator  bequeathed  money 
in  trust  for  A  for  life  and  at  her  death  the  principal  "to  be  equally 
divided  among  her  three  children  or  the  survivors  or  survivor  of  them 
at  their  majority."  Held,  the  direction  as  to  payment  being  inde- 
pendent of  the  gift  to  survivors,  words  of  survivorship  refer  to  the 
death  of  the  life  tenant;  and  a  child  attaining  21  and  dying  before  A 
took  nothing.  Hawke  v.  Ledge  (Del.  1910)  77  Atl.  1090.  See  Notes, 
p.  172. 
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The  third  edition  of  Warvelle's  well-known  handbook  of  real 
property  law,  though  announced  as  a  revision  of  the  earlier  editions, 
differs  so  slightly  from  its  predecessors  as  to  call  for  little  comment. 
The  plan  of  the  work  remains  unchanged  and  its  text  is  unaltered, 
except  where,  in  a  few  instances,  late  decisions  have  called  for  a 
restatement  of  a  previous  formulation  of  the  law  or  for  the  incor- 
poration of  a  new  ruling.  But  the  book  may  serve  a  useful  purpose 
by  furnishing  the  reviewer  with  material  for  a  comparison,  with  the 
more  elaborate  work  of  Professor  Wurts.  Both  books  have  this  in 
common  that  they  make  no  pretense  of  being  complete  treatises  in 
the  law  of  real  property  or  profound  studies  on  any  part  thereof,  but 
present  themselves  and  claim  attention  modestly  as  elementary  text- 
books for  students.  It  may  be  added  that  each  is  in  its  way  a  com- 
petent performance,  being  clearly  written  and  in  the  main  accurate 
in  its  presentation  of  the  law,  and  that  both  suffer  from  the  unavoid- 
able defect  of  works  of  this  highly  condensed  sort,  that,  namely,  of 
stating  legal  conclusions  in  too  general  terms  and  without  the  limi- 
tations and  qualifications  necessary  to  make  them  true. 

Is  it  impertinent  to  raise  the  question  here  whether  there  is 
any  place  for  books  of  this  sort  in  a  well-conceived  plan  of  legal 
education?  It  will  hardly  be  contended  that  the  most  devoted  student 
could  acquire  anything  more  than  a  smattering  of  the  law  of  real 
property  from  such  a  work.  Can  it  be  argued  that  it  is  desirable 
that  the  student  should  spend  time  in  gaining  such  a  smattering — 
however  disguised  as  "general  knowledge"  or  "a  bird's-eye  view" — of 
the  subject,  when  he  might  be  getting  to  close  quarters  with  it  and 
grappling  with  its  difficulties.  The  law  of  real  property  is  a  vast  and 
intricate  body  of  principles  and  rules  and  no  one  is  fit  to  enter  upon 
its  practice  until  he  has  substantially  mastered  not  only  the  more 
general  principles  which  underlie  it  (and  which  Mr.  Warvelle  cheer- 
fully declares  to  be  "neither  many  nor  difficult")  but  "the  specialized 
rules,"  as  well,  "that  have  been  built  upon  them."  These  general 
principles  must,  indeed,  be  acquired  but  they  form  only  the  back- 
ground of  that  specialized  and  more  refined  learning  which  is  the 
working  equipment  of  the  lawyer,  and  it  would  seem  that  they  can 
best  be  acquired  as  the  by-product  or  insensible  deposit  of  more  in- 
tensive legal  study. 

However  this  may  be,  for  the  writer  of  this  review,  at  least,  there 
is  no  middle  term  between  a  brief  historical  introduction  to  the  law 
of  real  property,  such  as  Digby's,  for  example,  and  a  fuller  and  more 
detailed  exposition  of  the  law  such  as  Leake  and  Gray  and  Tiffany 
have  furnished  for  the  whole  or  part  of  our  property  law.  This  is  to 
condemn  such  excellent  handbooks  as  those  of  Edwards  and  Jenks, 
but  the  reviewer  does  not  shrink  from  that  conclusion.     Whatever 
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end  these  may  serve,  it  is  not  that  of  professional  training.  Of 
course,  in  a  case-law  system  like  ours,  the  legal  mind  is  developed 
only  through  the  reading  and  study  of  cases  and  a  book  of  the  his- 
torical sort  can  serve  only  as  an  introduction  to  the  study  of  case-law, 
while  a  work  of  the  more  comprehensive  variety  finds  its  chief  value 
in  leading  the  student  to  the  discriminating  study  of  the  cases  cited. 
To  return  to  the  books  under  consideration,  it  should  be  said 
that  Professor  Wurt's  volume,  because  of  its  greater  fullness  and 
thoroughness,  comes  much  nearer  to  the  class  of  educational  treatises 
than  does  the  rival  work  of  Warvelle,  while  its  historical  learning  and 
consistent  exposition  of  the  English  common  law  as  the  basis  of  the 
American  law  of  real  property  give  it  additional  usefulness  as  an  in- 
troduction to  the  more  intimate  study  of  the  law.  Perhaps  the  principal 
defect  of  the  book  is  its  undue  reliance  upon  the  work  on  which  it  is 
avowedly  based,  Professor  Minor's  Institutes,  as  the  sufficient  authority 
for  many  if  not  most  of  the  statements  of  law,  which  it  contains. 
This  is,  of  course,  to  "incorporate  by  reference"  much  if  not  all  of 
Minor's  treatise  in  the  book  before  us  and  to  drive  the  student  to 
the  former  to  find  the  cases  in  which  the  statements  of  the  latter  are 
based.  To  say  that  the  student  need  not  go  to  Minor  for  the  cases 
is  not  only  to  place  that  learned  but  modest  gentleman  beside  Coke 
as  a  legal  authority,  a  position  which  he  would  be  the  first  to  disclaim, 
but  to  deprive  the  book  of  all  its  value  as  a  guide  into  the  echoing 
workshops  where  the  law  of  the  land  is  forged. 

Q.  W.  K. 

The  Constitutional  Law  of  the  United  States.  By  Westel 
Woodbury  Willoughby,  Ph.  D.  New  York:  Baker,  Voorhis  &  Co. 
1910.    Vol.  I,  pp.  lxxxv,  628;  Vol.  II,  pp.  xxx,  629-1390. 

Books  may  be  written  on  the  constitutional  law  of  the  United  States 
for  many  purposes,  for  the  undergraduate's  text-book,  the  law  student's 
elementary  guide,  the  practitioner's  hand-book,  for  the  advanced 
student  whether  he  be  a  graduate  student  of  public  law  or  the  lawyer 
seeking  fundamental  principles,  rather  than  the  mere  case  in  point. 
Judging  from  his  preface  and  from  the  contents,  it  is  for  the  latter 
class  that  Professor  Willoughby  intended  to  write,  and  has  written. 
If  this  be  the  purpose  of  the  treatise,  though  not  a  strikingly  great 
work,  it  is  the  best  that  has  appeared  in  its  field. 

In  making  this  statement  Watson  on  the  Constitution,  which  came 
out  in  June,  1910,  is  not  over-looked.  Hare's  American  Constitutional 
Law,  published  in  1889,  is  not  entirely  supplanted,  nor  is  Pomeroy's 
briefer  work,  for,  though  those  treatises  have  fallen  behind  the  times, 
the  familiarity  of  their  writers  with  the  whole  field  of  law  give  them 
a  lawyer-like  grasp  and  lawyer-like  expression  which  Willoughby  falls 
short  of,  though  the  latter's  work  is  far  from  that  of  the  mere  political 
scientist,  and  more  than  offsets  the  advantages  of  Hare  and  Pomeroy 
by  breadth  and  modernness  of  view.  Besides  it  deals  with  many  im- 
portant topics  not  touched  in  those  works.  Story's  and  Kent's  com- 
mentaries have,  of  course,  taken  their  place  as  works  mainly  of  his- 
torical interest.  Cooley  on  Constitutional  Limitations  is  still  supreme 
in  its  field;  for  Willoughby  devotes  relatively  little  space  to  its  topics. 
Cooley's  smaller  work  is  the  student's  guide,  but  is  defective  in  political 
theory. 

Of  course,  it  was  expected  that  Professor  Willoughby  so  far  as  he 
touched  upon  political  theory,  particularly  the  theory  of  sovereignty 
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in  our  system  and  the  nature  of  our  Union,  would  adhere  to  the  views 
previously  expressed  by  him.  He  has  never  sympathized  with  what 
Professor  Burgess  has  called  the  juristic  theory  of  our  constitutional 
history.  Professor  Willoughby  still  adheres  to  his  concept  of  a  "Federal 
State,"  "such  as  the  United  States  is  now  agreed  to  be,"  he  remarks. 
(Vol.  I,  p.  86.)  Yet  he  says,  "The  individual  Commonwealths,  having 
a  political  status  only  as  members  of  the  Union,  have  not  the  legal 
power  to  place  themselves,  as  political  bodies,  in  opposition  to  the 
national  will."  (Vol.  I,  p.  87.)  On  page  62,  he  says,  "Since  the 
close  of  the  Civil  War  the  sovereignty  of  the  National  Government  has 
been  undisputed."  Thus,  he  does  not  hold  consistently  to  that  clarify- 
ing distinction  between  sovereignty  and  government  that,  to  some, 
seems  so  fundamental.  No  nationalist,  however,  except  a  "new 
nationalist,"  would  find  fault  with  the  discriminating  chapter  on 
Principles  of  Constitutional  Construction,  the  treatment  of  Division 
of  Powers,  the  Supremacy  of  Federal  Authority,  and  the  Maintenance 
of  Federal  Supremacy. 

The  preface  accurately  states  the  scope  of  the  treatise: 

"In  the  preparation  of  this  work,  the  aim  has  been  to  give  a 
logical  and  complete  exposition  of  the  general  principles  of  the  consti- 
tutional law  of  the  United  States.  The  effort  has  been  to  ascertain 
and  discuss  critically  the  broad  principles  upon  which  have  been 
founded  the  decisions  rendered  by  the  Supreme  Court  of  the  United 
States  in  the  leading  cases,  and  thus  to  present,  as  a  systematic  whole, 
a  statement  of  the  underlying  doctrines  by  which  our  complex  system 
of  constitutional  jurisprudence  is  governed.  The  performance  of  this 
purpose  has  required  that  attention  should  be  devoted  rather  to  a 
consideration  of  those  principles  of  our  public  law  which  are  funda- 
mental, and  especially  of  those  the  possible  implications  of  which  are 
not  yet  certainly  determined,  than  to  a  statement  in  minute  detail  of 
those  adjudications  which,  in  themselves,  establish  no  general  rule  of 
law,  or  illustrate  no  novel  application  of  one." 

It  seems  to  the  reviewer,  however,  even  though  the  treatise  purports 
to  deal  only  with  fundamental  principles,  that  the  field  of  constitu- 
tional limitations  on  the  National  and  State  governments  is  slighted. 
Only  170  out  of  1332  pages  are  devoted  to  them.  Nothing  is  more 
fundamental  in  American  law  than  these  limitations.  Only  17  pages 
are  devoted  specifically  to  due  process  of  law,  and  it  does  not  entirely 
answer  to  say  that  elsewhere  in  the  treatise  this  limitation  is  inci- 
dentally discussed.  In  comparison,  the  Bred  Scott  case  is  not  worthy 
of  16  pages  (Vol.  I,  262-269,  353-361),  nor  the  Insular  Cases  to  32 
pages  (Vol.  I,  411-442),  nor  the  "Suability  of  States"  to  45  pages 
(Vol.  II,  1061-1106).  Ex  post  facto  legislation  is  disposed  of  in 
28  lines  of  text  (Vol.  II,  803-805,  881)  and  consists  of  the  familiar 
quotation  from  Colder  v.  Bull,  the  holding  in  Thompson  v.  Missouri 
and  the  summary  statement,  after  the  quotation  from  C alder  v.  Bull: 

"By  later  decisions  this  definition  of  ex  post  facto  legislation  has 
been  broadened  so  as  to  include  all  laws  which  in  any  way  operate 
to  the  detriment  of  one  accused  of  a  crime  committed  prior  to  the  en- 
actment of  such  laws."  Though  a  page  of  quotation  from  Thompson 
v.  Utah  is  appended  in  a  foot-note,  which  summarizes  many  cases, 
this  does  not  excuse  the  inaccurate  generalization  of  the  text. 

A  statement  of  the  preface  is  worth  mention: 

"The  author  wishes  also  to  express  generally  his  debt  to  the  various 
law  magazines  published  in  this  country.    These  journals  are  an  honor 
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to  American  legal  scholarship,  and  to  the  articles  contained  in  them 
the  author  owes  more  than  he  has  been  able  specifically  to  acknowledge." 

D.  0.  McQ. 

Forms,  Eules  and  General  Orders  in  Bankruptcy.  Collated,  re- 
vised, and  annotated  by  Marshall  S.  Hagar,  and  Thomas  Alexander. 
Albany:  Matthew  Bender  &  Co.     1910.    pp.  li,  747. 

This  book  should  be  very  useful  to  that  portion  of  the  Bar  who 
practice  in  the  bankruptcy  courts.  The  imprimatur  of  Mr.  Alexander, 
who  is  the  commissioner  of  the  most  important  bankruptcy  district 
of  this  country,  would  alone  commend  the  forms  to  the  practitioners 
on  this  side  of  the  Federal  Courts.  But  apart  from  that,  the  careful 
work  of  both  authors,  in  the  selection  of  the  precedents  set  before  us, 
should  suffice  to  carry  their  product  into  active  use.  The  collection 
the  book  contains  of  various  general  and  local  rules  of  court  is  very 
interesting. 

The  Bankrupt  Act  of  1898  followed  the  excellent  idea  of  the 
similar  English  statutes,  in  leaving  all  but  the  fundamental  points 
of  practice  to  be  formulated  by  the  judges  in  the  way  of  court  rules 
or  the  course  of  decision.  Accordingly  the  Supreme  Court  at  once 
framed  a  series  of  General  Orders  in  Bankruptcy,  which  are  still  of 
force.  These,  however,  soon  proved  insufficient  for  many  important 
questions  of  daily  occurrence.  So  many  of  the  District  Courts  adopted 
rules  of  their  own,  as  supplemental  to  the  Supreme  Court's  General 
Orders.  The  present  volume  has  value  in  that  it  contains  as  the 
authors  state,  the  local  rules  "of  many  of  the  important  centres 
throughout  the  country."  Some  of  the  districts  whose  rules  are 
represented  are  the  four  Districts  of  New  York,  the  Eastern  District 
of  Pennsylvania,  and  the  Districts  of  Massachusetts  and  California. 

The  profession  should  feel  indebted  to  the  authors  for  bringing 
together  the  rules  of  the  various  District  Courts.  Although  the 
practitioner  would  be  chiefly  interested  in  the  rules  of  his  own  dis- 
trict, yet  it  can  never  fail  to  profit  one  to  glance  at  the  ordinances  of 
neighboring  courts.  Certainly  those  of  the  Southern  District  of  New 
York  might  serve  as  a  model  for  any  court  whose  business  comes 
from  the  activities  of  a  commercial  centre. 

The  forms,  however,  are  the  major  feature  of  the  work  before  us. 
At  the  same  time  that  it  published  its  General  Orders  in  Bankruptcy, 
the  Supreme  Court  established  a  series  of  official  forms  for  the  use  of 
practitioners.  While  these  were  adapted  for  a  great  many  steps  in 
bankruptcy  proceedings,  nevertheless  it  was  not  long  before  official 
precedents  were  found  wholly  inadequate  for  very  many  cases  of  com- 
mon occurrence.  Our  authors  in  their  preface  state  that  some  of 
these  forms  were  held  to  be  insufficient  and  demurrable.  Certainly 
they  did  not  furnish  a  complete  guide  to  the  practice  of  the  bank- 
ruptcy courts.  Some  of  them  still  remain  of  standard  use,  but  the 
majority  have  been  freely  discarded  for  the  more  precise  moulds  upon 
which  the  course  of  actual  practice  has  set  its  approval.  The  chief 
value  of  the  present  work  is  that  most  of  these  forms  of  daily  use, 
scores  of  whose  prototypes  lie  in  the  files  of  the  various  clerks'  offices, 
have  been  brought  together  for  ready  reference. 

A  good  example  is  in  the  form  for  the  well-known  "omnibus  pro- 
ceedings" to  refer  to  the  referee,  as  a  master,  all  reclamation  proceed- 
ings relative  to  property  in  the  trustee's  hands.     Such  a  course  of 
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procedure  is  essential  in  the  case  of  every  so-called  "Wall  Street 
failure."  When  a  stock  broker  of  any  considerable  business  is  put  into 
bankruptcy,  it  is  inevitable  that  his  trustee  will  be  deluged  with 
specific  claims  to  all  the  securities,  cash  and  other  quick  assets  he 
may  find,  and  many  of  these  claims  will  sharply  conflict  with  each 
other.  The  Bankrupt  Act  prescribes  no  time  limit  for  the  filing  of 
such  claims,  the  General  Orders  are  silent  on  this  most  important 
point,  and  the  official  forms  pass  it  by.  But  the  skill  of  successive 
counsel  for  trustees  in  the  Southern  District  of  New  York,  where 
most  of  such  cases  occur,  has  found  a  way  out  of  this.  So  the  various 
steps  by  which  all  the  claimants  are,  through  a  proceeding  in  the  nature 
of  foreclosure,  compelled  to  file  their  claims  within  a  certain  time,  and 
prosecute  them  before  the  referee  sitting  as  a  special  master,  are 
pictured  in  this  volume  through  the  forms  of  petition,  rule  nisi,  order 
and  advertisement.  The  validity  of  such  proceedings  has  been  fully 
upheld,  in  the  Second  Circuit,  by  a  decision  whose  importance  cannot 
be  exaggerated.  In  re  Mclntyre  &  Co.1  The  present  is  the  first  attempt 
to  give  the  forms  of  this  kind  of  proceeding. 

This,  however,  is  but  one  of  many  good  instances.  We  cannot 
forbear  mentioning,  in  this  connection,  the  precedents  offered  for 
ancillary  proceedings  where  the  assets  lie  scattered  over  many  districts. 

A  very  good  feature  of  this  book  is  that  the  forms  are  grouped  in 
logical  sequence  regarding  the  successive  steps  in  a  bankruptcy 
proceeding.  This  idea  is  in  the  main  so  consistently  followed  as 
to  afford  few  opportunities  for  criticism.  We  might,  however,  ask 
why  the  forms  for  requiring  a  bankruptcy  trustee,  when  the  plaintiff 
in  a  plenary  suit,  to  give  security  for  costs,  should  appear  under  the 
title,  "Trustee  in  Bankruptcy,"  instead  of  the  more  appropriate  head 
of  "Complaints  in  Suits  by  Trustees"  (Title  XIII).  Whether  the 
precedents  under  this  latter  title,  indeed,  will  prove  of  as  much  value 
as  the  others  in  this  collection  is  a  question.  When  it  comes 
to  forms  of  bills  in  chancery  and  complaints  in  which  the  trustee  is 
the  plaintiff,  we  have  reached  the  gate  of  the  bankruptcy  domain. 
The  formal  allegations  of  any  such  bill,  setting  forth  the  trustee's 
election  and  qualification,  and  the  insufficiency  of  the  estate  to  pay 
the  proven  claims,  may  well  be  drawn  from  these  precedents.  We  may 
go  further  and  say  that  a  bill  to  set  aside  a  preferential  transfer  can 
be  safely  cast  in  the  authors'  form.  But  we  do  not  believe  that  such  a 
thing  as  a  bill  to  set  aside  a  fraudulent  conveyance  or  secret  trust,  or 
to  uproot  a  conspiracy  to  deceive  and  defraud  creditors,  can  ever  be 
safely  framed  on  any  one  set  precedent.  When  we  come  to  such  a  case, 
we  have  stepped  from  practice  to  substantive  law.  Then  the  bill  must 
follow  the  windings  of  the  decisions,  and  not  come  cold  from  the 
mould  of  any  form  book,  however  excellent. 

G.  Q. 

Decisions,  Statutes  Etc.  Concerning  the  Law  of  Estates  in  Land. 
Compiled  by  John  R.  Rood.  Second  Edition.  Chicago:  Callaghan 
&  Co.     1909.    pp.  xv,  447. 

This  is  a  collection  of  material  to  illustrate  the  early  history  of 
the  law  of  real  property.  It  is  made  from  early  land  charters,  Anglo- 
Saxon  laws,  the  laws  of  William  and  the  Henrys,  from  Bracton  and 
his  Note  Book,  Glanvil  and  Littleton,  and  from  the  Year  Books,  and 
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the  earlier  of  the  reports,  with  an  occasional  modern  case,  and  brief 
notes  showing  statutory  changes  in  the  ancient  rules. 

The  topics  chosen  for  illustration  are  Estates,  Uses  and  Trusts, 
Powers,  Conditions,  Future  Interests  and  the  Rule  against  Per- 
petuities. 

Professor  Rood  has  hit  upon  an  excellent  idea  in  preparing  this 
book  for  use  by  his  class  in  the  first  year  course  in  real  property,  in 
connection  with  Blackstone  as  a  text.  The  minds  of  his  students 
ought  to  be  freed  from  much  of  the  obscurity  of  certain  points  by  a 
study  and  discussion  of  these  concrete  illustrations. 

It  is  difficult  to  criticise  a  book  of  this  character,  but  the  insertion 
of  Arundel's  Case  (p.  54)  and  the  emphasis  on  the  rule  in  Shelley's 
Case  may  be  referred  to  as  evidence  of  good  judgment  in  the  selec- 
tions. One  might  wish  that  Dower  and  Curtesy  had  been  treated 
more  fully.  But,  on  the  whole,  this  is  a  book  which  should  be  of 
service  for  the  use  intended,  as  well  as  when  reading  Blackstone  or 
Digby  without  the  aid  of  an  instructor. 

N.  A. 
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MISTAKE  IN  THE  FORMATION  AND 
PERFORMANCE  OF  A  CONTRACT. 

I.    Preliminary  Discussion. 

The  law  relating  to  mistake  is  in  a  state  of  great  confusion, 
and  several  different  views  have  been  entertained  as  to  the  cause  of 
the  difficulty.  Mr.  Pollock  says1  that  the  difficulty  is  mainly  verbal, 
and  arises  from  three  causes:  (1)  confusion  of  proximate  with 
remote  causes  of  legal  consequences;  (2)  the  assertion  of  proposi- 
tions as  general  rules  which  ought  to  be  taken  with  reference  only 
to  particular  effects  of  mistake  in  particular  classes  of  cases;  (3) 
omission  to  assign  an  exact  meaning  to  the  term  "ignorance  of 
law."2  Mr.  Kerr  is  of  the  opinion3  that  the  difficulty  has  been 
increased  by  the  fact  that  no  clear  and  sharp  line  has  been  drawn 
between  mistakes  in  fact  and  mistakes  in  law.  Mr.  Anson4  thinks 
that  the  subject  has  been  confused  in  two  ways:  one,  from  the 
practice  of  blending  the  subjects  of  mistake  and  failure  of  con- 
sideration; the  other,  from  the  attempt  to  ascertain  the  state  of 
mind  of  the  parties,  and  to  distinguish  error  common  to  both 
from  error  which  has  misled  one.5 

Contracts    (Wald's   ed.    1906)    563,    (7   Eng.    ed.)    441. 

2See,  also,  1  Story,  Eq.  Juris.  (13  ed.  1886)  108,  note  by  Mr.  Bigelow. 

"Fraud  and  Mistake   (4  ed.  1910)  467. 

'Contracts  (2  Amer.  ed.  1887)   159,  160,  (4  Eng.  ed.)   122,  123. 

BMr.  Pollock's  first  reason  does  not  seem  to  have  any  particular  bearing 
on  the  subject,  and  his  third  reason  is  included  in  the  reason  assigned  by 
Mr.  Kerr.  These  different  reasons  may  be  arranged  as  follows:  (1) 
Attempt  to  apply  general  rules  to  particular  effects  of  mistake ;  (2)  Failure 
to  distinguish  between  mistake  of  law  and  mistake  of  fact,  including 
failure  to  ascribe  an  exact  meaning  to  "ignorance  of  law;"  (3)  From 
attempt  to  distinguish  error  common  to  both  from  error  common  to  one; 
(4)  Attempt  to  ascertain  the  state  of  mind  of  the  parties;  (5)  From  the 
blending  of  mistake  and  failure  of  consideration. 
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We  start  with  the  general  principle  that  the  law  affords  no 
relief  in  the  case  of  a  mistake.6  Where,  therefore,  the  law  cor- 
rects a  mistake,  it  must  do  so  for  some  affirmative  reason,  and  the 
chief  difficulty,  as  pointed  out  by  Mr.  Pollock,  has  arisen  from 
the  attempt  to  deduce  one  set  of  principles  from  a  number  of  cases 
belonging  to  several  distinct  branches  of  the  law,  and  wherein,  as 
the  relief  from  mistake  is  an  exception  to  a  general  rule,  the 
relief  perhaps  depends  on  different  principles. 

It  is  the  purpose  of  this  article  to  show  that  so  far  as  the 
law  of  contract  is  concerned,  the  results  of  the  cases,  although  the 
reasoning  is  in  great  confusion,  are  in  substantial  accord,  and  may 
be  arranged  under  a  few  well-settled  principles  of  the  law  with  as 
little  conflict  as  can  be  expected.  We  shall  therefore  discuss  only 
cases  of  mistake  in  what  may  be  called  a  contractual  act,7  with 
such  explanatory  reference  to  other  cases  as  will  serve  to  keep  the 
outlines  of  the  subject  clear  in  the  reader's  mind.8 

It  is  necessary,  if  possible,  to  form  an  accurate  conception 
of  what  a  mistake  is.  The  idea  is  defined  with  tolerable  accuracy 
in  the  popular  mind,  but  it  is  not  easy  to  frame  a  definition  suitable 
for  the  purposes  of  a  legal  discussion.  Mr.  Justice  Story9  de- 
fines mistake  as  some  unintentional  act,10  or  omission  or  error 
arising  from  ignorance,  surprise,  imposition  or  misplaced  con- 
fidence. This  definition  is  classical  and  has  been  incorporated  in 
some  codes,  and  adopted  by  most  modern  writers  who  have 
attempted  to  define  mistake.11    It  is,  however,  entirely  too  broad.12 

•Pollock,   Contracts    (Wald's   ed.    1006)    564,    (7   Eng.   ed.)   441. 

'Such  cases  of  mistake  in  a  non-contractual  act  as  were  discovered  in 
running  through  the  books,  are  collected  in  the  note  at  the  end  of  the  con- 
cluding part  of  the  article. 

8We  have  thus  avoided  the  first  of  the  difficulties  mentioned  in  note  5 
supra. 

•1  Eq.  Juris.    (13  ed.   1886)    108. 

"Mr.  Jeremy  says  that  mistake  in  the  sense  of  a  court  of  equity  is 
"that  result  of  ignorance  of  law  or  of  fact  which  has  misled  a  person 
to  commit  that  which  if  he  had  not  been  in  error  he  would  not  have  done." 
Eq.  Juris.  B.  3,  Pt.  2,  p.  358  (1828).  This  definition  seems  too  narrow 
in  that  it  does  not  comprehend  cases  of  omission  or  neglect;  see  1  Story, 
Eq.  Jur.  (13  ed.  1886)  108,  n.  1.  Mr.  Leake  says:  "Mistake  is  occasioned 
by  ignorance  or  misconception  of  some  matter  under  influence  of  which 
an  act  is  done;  so  that  the  intention  and  legal  consequence  presumptively 
attributable  to  the  act  are  rebutted  or  modified  by  evidence  of  the  mis- 
take; but  mere  forgetfulness  is  not  necessarily  equivalent  to  mistake." 
Contracts    (4  ed.,  London,   1902)    206. 

"Some  writers,  however,  as,  for  instance,  Mr.  Pollock  and  Mr.  Anson, 
do  not  offer  any  definition  at  all. 

"See  comments  of  Mr.  Kerr,  Fraud  and  Mistake,  (4  ed.  1910)  465.  This 
learned  author  makes  no  attempt  to  define  mistake. 
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A  man  may  intend  an  act  with  all  the  force  of  his  mind,  and 
yet  make  a  most  egregious  mistake.  Furthermore,  the  notion  of 
mistake  entirely  precludes  the  idea  of  the  act  being  induced  by 
imposition  or  misplaced  confidence.  When  the  latter  is  the  case, 
there  is  fraud.  The  distinction  between  fraud  and  mistake  is 
often  difficult  to  draw  as  a  matter  of  fact,  but  seems  clear  on 
principle.13 

The  conception  of  a  mistake  involves,  in  the  first  place,  the 
idea  of  action,  as  mistake  can  never  be  predicated  of  a  state  of 
mind.  The  individual  who  never  does  anything  never  makes  a 
mistake,  unless  it  could  be  said  that  he  makes  a  mistake  in  life 
by  never  doing  anything.  A  mistake,  therefore,  consists  in  doing 
something;  it  consists  in  doing  something  which,  it  afterwards 
turns  out,  is  wrong.  A  mistake  may  be  said  to  have  occurred 
where  a  person,  acting  as  the  result  of  his  own  untrammeled 
volition,  has  said  something,  done  something,  or  promised  to  do 
something,  and  then  discovered  in  the  light  of  subsequent  knowl- 
edge, that  he  would  rather,  on  the  facts  as  they  existed  then,  have 
acted  differently.14 

The  notion  of  a  mistake  has  always  been  confined  to  a  mis- 
take with  reference  to  a  past  or  present  fact,16  and  will  be  so 
considered  in  this  article.  The  cases  of  mistake  as  to  the  future 
are  generally  discussed  under  the  heading  of  impossibility  of  per- 
formance, and  seem  properly  to  belong  to  that  branch  of  the 
law,  and  do  not,  therefore,  further  concern  us  here.16  In  these 
cases  the  parties  have  made  a  perfect  contract,  and  by  reason  of 
the  occurrence  of  subsequent  circumstances,  it  becomes  impossible 
for  one  or  the  other  party  to  perform  his  part  of  the  agreement. 

"This  distinction  is  well  settled  and  often  referred  to  in  the  books. 
See  Pollock,  Contracts  (Wald's  ed.  1906)  562,  (7  Eng.  ed.)  439;  Kerr, 
Fraud  and  Mistake  (4  ed.  1910)   476. 

14A  mistake  may  occur  through  ignorance,  negligence,  forgetfulness, 
heedlessness,  surprise,  confusion,  accident,  etc.  The  law,  so  far  as  the 
subject  in  hand  is  concerned,  rarely  takes  account  of  any  of  the  mental 
states  accompanying  the  mistake.  See  1  Story,  Eq.  Juris.  (13  ed.  1886) 
108,  n.  1.  It  is  the  tendency  of  many  judges  and  writers  to  confuse  the 
accompanying  state  of  mind  with  mistake.  The  mistake  may  be  said  to 
be  the  result  or  consequence  of  the  ignorance,  etc.  This  is  the  fourth 
difficulty  mentioned  in  note  5  supra. 

"Abbot,  Mistake  of  Fact  as  a  Ground  for  Affirmative  Equitable  Re- 
lief, 23  Harv.  L.  Rev.  608,  624    (1910). 

"For  a  few  of  these  cases,  see  Griffith  v.  Sebastian  County  (1886)  49 
Ark.  24,  Keener,  Vol.  3,  p.  217;  Miles  v.  Stevens  (1846)  3  Pa.  St.  21; 
Bishop  v.  Reed  (Pa.  1842)  3  W.  &  S.  261;  Quick  v.  Stuyvesant  (N.  Y. 
1830)  2  Paige  84;-  Parke  v.  City  of  Boston  (1900)  175  Mass.  464;  Moore 
v.  Des  Arts  (1848)  1  N.  Y.  359;  Kempson  v.  Saunders  (1826)  4  Bing.  5; 
Union  Bank  of  Georgetown  v.  Geary  (1831)  5  Pet.  99. 


200  COLUMBIA   LAW   REVIEW. 

The  circumstance  may  have  been  totally  unexpected  or  may  have 
been  in  the  contemplation  of  the  parties  as  occurring  one  way, 
and  then  has  occurred  in  another.  While  this  distinction  may  be 
of  importance,  it  does  not  bring  these  cases  any  nearer  to  the 
limits  of  this  article. 

At  this  point  we  must  distinguish  the  cases  of  deceit  and  mis- 
representation. We  shall  deal  only  with  the  case  of  an  act  done 
in  formation  of  the  contract,  or  an  act  done  in  performance  of  the 
contract,  and  shall  consequently  exclude  the  case  of  an  act  done 
to  induce  the  other  party  to  enter  into  the  contract.  Thus,  where 
the  seller  represents  that  the  article  he  is  selling  is  of  a  certain 
quality,  and,  in  consequence  of  the  representation,  the  purchaser 
agrees  to  buy,  the  contract  consists  of  the  offer  and  acceptance 
fixing  the  price  and  delivery  of  the  article,  and  the  previous 
representation  as  to  the  quality,  while  leading  the  other  party  into 
the  formation  of  the  contract,  forms  no  part  of  the  contract  itself. 
Cases  of  express  warranty  are  also,  for  this  reason,  outside  our 
limits,  as  are  also  cases  of  honest  mistake  in  making  a  statement 
inducing  the  formation  of  the  contract.17 

The  subject  of  mistake  was  originally,  and  is  still,  considered 
as  a  heading  of  equitable  relief.  When  a  mistake  was  made,  the 
Chancellor  was  called  upon  to  exercise  his  powerful  jurisdiction 
to  relieve  the  parties  from  the  consequences,  and  the  common  law 
afforded  little  opportunity  for  such  relief.  Much  of  this  equitable 
jurisdiction  was  introduced  into  the  common  law  by  the  action  for 
money  had  and  received.  Accordingly,  the  subject  has  been 
approached  from  this  point  of  view,  and  the  question  of  when 
money  paid  under  mistake  may  be  recovered,  has  been  discussed 
at  length  by  a  number  of  learned  authors,18  who  do  not 
distinguish  between  money19  paid  under  mistake  in  the  perform- 
ance of  the  contract,  and  money  paid  in  mistake  where  there  is 

"For  instances  of  which,  see  Rashdall  v.  Ford  (1866)  L.  R.  2  Eq.  750; 
Kennedy  v.  Panama  Mail  Co.  (1867)  L.  R.  2  Q.  B.  580;  Phillips  v.  Hollister 
(Tenn.  1865)  2  Cold.  269;  Freeman  v.  Curtis  (1862)  51  Me.  140;  Bridges 
v.  McClendon  (1876)  56  Ala.  327;  Lanier  v.  Hill  (1854)  25  Ala.  554; 
Belknap  v.  Sealey  (1856)  14  N.  Y.  143;  Spurr  v.  Benedict  (1868)  99  Mass. 
463.    See  also  remarks  of  Mr.  Abbot,  10  Harv.  I_.  Rev.  508  (1897). 

"Keener,  Quasi  Contracts  (1893)  26  et  seq.  has  the  best  discussion  from 
this  point  of  view. 

"Pollock,  Contracts  (Wald's  ed.  1906)  579,  (7  Eng.  ed.)  457,  says  that 
the  subject  of  money  paid  under  mistake  does  not  fall  within  the  scope 
of  his  treatise,  overlooking  the  circumstance  that  the  remedy  in  question 
is  frequently  used  as  a  means  of  affording  relief  in  cases  of  mistake  in 
formation. 
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no  contract,  as,  for  instance,  where  money  is  paid  in  satisfaction 
of  a  supposed  tort,  or  in  payment  of  taxes  supposed  to  be  due.20 

We  shall  lay  aside,  for  the  moment,  the  distinction  between 
mistake  of  law  and  mistake  of  fact  which  is  drawn  in  these  dis- 
cussions, and  about  which  something  will  be  said  in  the  next  para- 
graph, and  point  out  that,  so  far  as  the  law  of  contracts  is  con- 
cerned, the  cases  of  money  paid  under  mistake  may  be  arranged 
under  several  headings  corresponding  with  the  classification  we 
have  adopted,  as  follows:  (i)  money  paid  in  performance  of  a 
contract  with  a  mistake  entering  into  the  formation;  (2)  money 
paid  in  mistaken  performance  of  a  contract;  (3)  money  paid 
where  the  other  party  has  made  a  mistake  in  performance;  (4) 
money  paid  in  performance  where  there  is  some  defence  to  the 
payment  of  which  the  party  paying  was  ignorant.21  The  cases 
relating  to  money  paid  in  mistake,  it  is  believed,  can  never  be 
clearly  understood  unless  they  are  classified  under  headings  of 
substantive  law,  without  reference  to  the  question  of  remedy. 

The  most  embarrassing  difficulty  in  the  entire  subject  is  the 
supposed  necessity  for  drawing  a  distinction  between  mistakes  of 
law  and  mistakes  of  fact.  This  distinction  has  been  drawn  by 
great  authority,  and  the  general  principle  laid  down  that  there 
can  be  no  recovery  of  money  paid  under  mistake  of  law,  and, 
as  a  corollary  to  that  proposition,  that  there  can  be  no  relief  of 
any  kind  from  the  consequences  of  a  mistake  of  law.  No  distinc- 
tion was  formerly  drawn  between  mistakes  of  law  and  mistakes 
of  fact,22  and  it  was  first  said  by  way  of  dictum  in  1802,  in  England, 
that  there  could  be  no  recovery  of  money  paid  under  a  mistake  of 
law,23  the  remark  apparently  being  based  upon  the  proposition  that 
everyone  must  be  presumed  to  know  the  law.  The  propriety  of 
applying  this  presumption  outside  of  the  criminal  law  has  been  vig- 
orously assailed,  and  the  validity  of  the  distinction  between  mistakes 
of  law  and  mistakes  of  fact  has  little  support  in  reason,  although 

"Mr.  Keener,  however,  says:  "Usually  the  money  which  the  plaintiff 
seeks  to  recover  as  paid  by  him  and  received  by  the  defendant,  under 
mistake,  was  paid  not  in  creation  of  *  *  *  but  *  *  *  in  discharge 
of  an  obligation."     Quasi  Contracts   (1893)   26. 

The  following  are  a  few  cases  of  money  paid  under  non-contractual 
mistake:  Mistake  in  payment  by  trustee  to  cestui  que  trust;  Rogers  v. 
Ingham  (1876)  L.  R.  3  Ch.  Div.  351,  Keener,  Vol.  3,  p.  75;  overpayment 
of  amount  of  award  in  eminent  domain  proceedings;  Mayor  v.  Erben 
(N.  Y.  1863)   10  Bosw.  189. 

aSee  Keener,  Quasi  Contracts   (1893)    120. 

"Keener,  Quasi  Contracts   (1893)   85,  n.  4,  and  cases  cited. 

MBilbie  v.  Lumley  (1802)  2  East  469;  Keener,  Quasi  Contracts  85. 
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it  is  frequently  observed  by  the  courts.24  Furthermore,  the  dis- 
tinction between  a  mistake  of  law  and  a  mistake  of  fact  is  as 
elusive  and  difficult  to  draw  as  is  the  distinction  between  law  and 
fact  themselves.25  Since  no  one  has  been  able  to  state  with  any 
clearness  the  principle  upon  which  the  distinction  proceeds,  or 
to  furnish  any  test  by  which  it  can  be  applied,  and  as  the  decided 
cases  are  in  hopeless  confusion  when  studied  with  the  distinction 
in  mind,  there  seem  to  be  a  few  good  reasons  for  discarding  it 
altogether.26 

It  is  apprehended,  further,  that  at  least  so  far  as  mistake  in 
the  formation  and  performance  of  a  contract  is  concerned,  the 
distinction  we  have  just  referred  to  is  totally  immaterial.  If  we 
distinguish  between  mistakes  of  law  and  mistakes  of  fact,  the  cases 
resolve  themselves  into  hopeless  confusion.  If  the  distinction  is 
disregarded,  the  cases  can  be  arranged  with  very  little  conflict 
under  a  few  well-settled  principles.  For  these  reasons  we  shall 
pay  no  further  attention  to  the  distinction  in  this  article.27 

It  frequently  happens  that  an  agent  makes  a  mistake  in  the 
performance  of  his  duty,  the  performance  of  which,  on  behalf  of 
the  principal,  involves  a  performance  of  the  contract.  The  ques- 
tion arises  here  as  to  how  far  the  principal  is  affected  by  the  mis- 

24For  some  of  the  discussions  on  the  subject,  see,  Keener,  Quasi  Con- 
tracts (1893)  85  et  seq.;  "Mistake  of  law  as  a  ground  of  equitable  relief," 
M.  M.  Bigelow,  1  Law  Q.  Rev.  298  (1885)  ;  "Mistake  of  law  again,"  M.  M. 
Bigelow,  2  Law  Q.  Rev.  78  (1886)  ;  notes  in  11  Harv.  L.  Rev.  475  (1898) 
and  14  Harv.  L.  Rev.  467  (1901);  note  in  8  Columbia  Law  Review  211 
(1908),  pointing  out  the  eight  criteria  for  relief  from  unilateral  error  of 
law  and  the  failure  of  the  tests  to  explain  the  exercise  of  the  relief; 
"Money  paid  under  mistake  of  law,"  F.  C.  Woodward,  5  Columbia  Law 
Review  366  (1905)  ;  "Error  of  law,"  Corry  Montague  Stadden,  7  Columbia 
Law  Review  476  (1907),  and  see  comment  on  this  article  in  21  Harv.  L. 
Rev.  225  (1908)  ;  "A  Critical  Analysis  of  the  Law  as  to  Mistake  in  its 
Effect  upon  Contracts,"  Truman  Post  Young,  38  Amer.  L.  Rev.  334  (1904)  ; 
"Money  paid  under  mistake  of  law,"  address  by  R.  C.  Douglas,  Kan. 
State  Bar  Assn.  Proceedings  (1909)  61;  notes,  2  Albany  L.  J.  405  (1870), 
3  Albany  L.  J.  448  (1871),  4  Albany  L.  J.  7  (1871),  6  Albany  L.  J.  103 
(1872)  ;  "Essential  error,"  Hector  Burn  Murdock,  22  Jurid.  Rev.  222-236 
(1910)  ;  Crosby  Johnson,  18.  Cent.  L.  J.  7  (1884)  ;  "Money  paid  under 
mistake  as  to  a  collateral  fact,"  C.  H.  Tuttle,  63  Albany  L.  J.  340  (1901), 
and  comment  in  15  Harv.  L.  Rev.  324   (1901). 

25See,  on  this  point,  remarks  of  Jessel,  M.  R.,  in  Eaglesfield  v.  Marquis 
of  Londonderry  (1875)  L.  R.  4  Ch.  D.  693  at  702;  Keener,  Vol.  3,  pp.  51- 
52.  Comments  of  Mr.  Justice  Story,  1  Eq.  Juris.  (13  ed.  1886)  136, 
sec.  126.  See  excellent  discussion  by  Mr.  Keener,  Quasi  Contracts  (1893) 
91-112. 

2SSee  1  Story,  Eq.  Juris.  (13  ed.  1886)  p.  145,  sec.  137,  n.  5. 

"We  have  thus  concluded  that  part  of  the  difficulty  is  caused  by  the 
attempt  to  draw  the  distinction  between  mistake  of  law  and  mistake  of 
fact,  while  it  has  been  said  by  great  authority  (see  n.  5  supra)  that  part 
of  the  difficulty  has  been  caused  by  the  failure  to  make  that  distinction. 
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take  of  the  agent,  and  how  far  an  agent  must  shoulder  the  respon- 
sibility of  the  mistake  himself.  The  solution  of  these  cases  depends 
on  the  principles  of  the  law  of  agency,  and  does  not  further  concern 
us  here.28 

In  like  manner,  the  cases  dealing  with  the  question  of  how 
far  a  court  of  equity  will  correct  a  mistake  in  the  case  of  a  gift 
either  on  behalf  of  the  donor  or  donee,  lie  entirely  outside  of  our 
discussion.  A  number  of  these  cases  are  collected  in  the  note,29 
as  they  were  discovered  in  running  over  the  authorities  on  the 
subject.  In  a  great  many  of  them,  where  the  court  refused  relief, 
it  did  so  on  the  ground  that  the  case  was  a  mistake  of  law.  How 
far  that  consideration  was  properly  involved  does  not  concern  us 
here.30 

It  sometimes  happens  that  one  party  has  made  a  mistake  in 

fflFor  a  few  of  the  cases,  see  Gray  v.  Supreme  Lodge  (1888)  118  Ind. 
293,  Keener,  Vol.  3,  p.  446;  Duke  of  Beaufort  v.  Neeld  (1844)  12  CI.  &  F. 
248;  Levy  v.  Terwilliger  (N.  Y.  1881)  10  Daly  194;  Hasbrouck  and  Mc- 
Culloch  v.  Teleg.  Co.  (1899)  107  la.  160;  Natcher  v.  Natcher  (1864)  47 
Pa.  St.  496;  Nourse  v.  Jennings  (1902)  180  Mass.  592;  Berganthal  v. 
Fiebrantz  (Mass.  1866)  12  Allen  342;  Comer  v.  Granniss  (1885)  75  Ga. 
277;  Bostock  v.  Jardine  (1865)  1  H.  &  C.  700;  Borden  v.  R.  R.  Co.  (1893) 
113  N.  C.  570. 

"In  these  cases,  on  application  by  the  donee,  the  court  refused  to  re- 
form the  conveyance:  Else  v.  Kennedy  (1885)  67  la.  376,  Keener,  Vol.  3, 
p.  429;  Fowler  v.  Black  (1891)  136  111.  363;  Keener,  Vol.  3,  p.  100,  put  by 
the  court  on  the  ground  of  mistake  in  law;  Gebb  v.  Rose  (1874)  40  Md. 
387;  Keener,  Vol.  3,  p.  425;  Powell  v.  Morisey  (1887)  98  N.  C.  426;  Powell 
v.  Powell  (1858)  27  Ga.  36;  Hout  v.  Hout  (1870)  20  Ohio  St.  119;  Shears 
v.  Westover  (1896)  no  Mich.  505;  Dennis  v.  Dennis  (S.  C.  1852)  4  Rich. 
Eq.  307- 

In  this  case  the  donor  was  refused  assistance :  Eldridge  v.  Dexter 
R.  Co.  (1895)  88  Me.  191,  Keener,  Vol.  3,  p.  158;  Wier  v.  Johns  (1890)  14 
Colo.  493;  Mills  v.  Evansville  Seminary  (1879)  47  Wis.  354;  Groff  v. 
Rohrer   (1871)   35   Md.  327. 

In  these  cases' the  deed  was  reformed  in  favor  of  the  donor  after  his 
death:  McMechan  v.  Warburton  L.  R.  Ir.  [1896]   1  Ch.  435. 

In  these  cases  the  court  refused  reformation  on  behalf  of  the  donor 
after  his  death:  Willey  v.  Hodge  (1899)  104  Wis.  81;  Enos  v.  Stewart 
(Cal.  1002)  70  Pac.  1005;  Picton  v.  Graham  (S.  C.  1808)  2  Dess.  592; 
Coale  v.   Merryman   (1871)    35  Md.  382. 

In  these  cases  the  deed  was  reformed  oa  behalf  of  the  donor  in  his 
lifetime:  Andrews  v.  Andrews  (1859)  12  Ind.  348;  Mitchell  v.  Mitchell 
(1869)  40  Ga.  11;  Day  v.  Day  (1881)  84  N.  C.  408;  Lister  v.  Hodgson 
(i857)  L.  R.  4  Eq.  30,  money  settled  by  parol  deed  subsequently  executed 
inconsistent  with  trusts  declared  by  parol;  Shedwick  v.  Church  (1894) 
160  Pa.  St.  57. 

For  cases  where  one  of  the  donees  proceeded  against  another  donee 
and  had  the  deed  of  gift  corrected,  see  Farrell  v.  Farrell  (1003)  53  W.  Va. 
515;  Huss  v.  Morriss  (1869)  63  Pa.  St.  367. 

""Mr.  Abbot,  "Mistake  of  fact  as  a  ground  for  affirmative  equitable 
relief,"  23  Harv.  L.  Rev.  608  at  618  (1910),  points  out  that  the  donor 
is  entitled  to  reformation  where  there  is  a  mistake  in  the  writing  embody- 
ing the  gift,  and  that  the  donee  is  not  entitled  to  reformation.  See,  also, 
Mr.  Bigelow's  note  to  1  Story,  Eq.  Juris.  (13  ed.  i885)  156. 
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the  formation  or  performance  of  a  contract,  and,  at  the  same  time, 
promised  to  do  or  has  done  an  illegal  act.  These  cases  are  more 
properly  classified  under  the  heading  of  illegality.31 

Where  the  parties  agree  upon  the  basis  that  the  fact,  which 
enters  into  the  formation  of  the  agreement,  is  doubtful,  and  the 
consequent  risk  each  is  to  encounter  is  taken  into  consideration 
in  the  stipulations  assented  to,  the  law  will  afford  no  relief, 
notwithstanding  the  mistake  of  one  of  the  parties,  provided  there 
be  no  concealment  or  unfair  dealing  by  the  opposite  party.32  In 
such  a  case,  each  party  takes  the  risk  of  the  fact  in  the  case  being 
one  way  or  the  other,  and  he  generally  has  no  ground  for  redress 
if  the  event  turns  out  otherwise.  While,  it  is  true,  he  has  made  a 
mistake  in  his  judgment,  yet  the  law  says  that  since  his  attention 
was  called  to  the  matter,  and  he  chose  to  proceed  as  he  did,  without 
further  investigation,  he  must  take  the  consequences.33 

II.    Mistake  in  Formation. 

The  attention  of  the  learned  reader  is  now  invited,  after  this 
somewhat  lengthy  preliminary  discussion,  to  the  subject  of  this 
article.  This  digression  was  necessary,  however,  because  of  the  con- 
fusion in  which  the  subject  is  generally  involved,  as  there  is  no 
hope  for  a  satisfactory  conclusion  unless  we  have  a  clearly  de- 
fined starting  point  with  the  surrounding  underbrush  cleared  away. 
There  is  some  advantage,  furthermore,  to  the  reader  if  he  is 
plainly  told  what  he  will  not  find ;  he  will  then  very  easily  make  up 
his  mind  whether  to  proceed  further  or  not. 

The  subject  will  be  discussed  under  the  following  headings: 
(i)  Mistake  in  the  formation  of  a  contract;  (2)  Mistake  in  re- 
ducing the  contract  to  writing;  (3)  Mistake  in  the  performance  of 
the  contract.  This  classification  is  somewhat  novel  and  must  be 
justified  by  reason  and  the  cases,  although  it  cannot  be  justified 
by  the  authority  of  the  text  writers.  The  leading  writers  on  the 
law  of  contract  treat  the  subject  of  mistake  chiefly  as  it  affects  the 
formation  of  the  contract,  and  in  none  of  them  is  the  classification 
we  have  adopted  insisted  upon.  We  shall  briefly  refer  to  some  of 
the  views  which  have  been  entertained. 

Mr.  Pollock  says:34 

31B.  g.,  see  Pond-Decker  Lumber  Co.  v.  Spencer  (1898)  86  Fed.  846; 
Leavitt  v.   Palmer   (1849)   3   N.  Y.   19. 

82Tilghman,  C.  J.,  in  Perkins  v.  Gay  (Pa.  1817)  3  S.  &  R.  327. 

MSee  Ashcom  v.  Smith  (Pa.  1830)  2  P.  &  W.  211.  Other  instances 
of  the  application  of  this  principle  are  pointed  out  in  the  notes. 

"Pollock,  Contracts   (Wald's  ed.  1906)   563,   (7  Eng.  ed.)  440. 
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"Mistake  does  not  of  itself  affect  the  validity  of  contracts  at 
all.  But  mistake  may  be  such  as  to  prevent  any  real  agreement 
from  being  formed;  in  which  case  the  agreement  is  void;  or  mis- 
take may  occur  in  the  expression  of  a  real  agreement ;  in  which 
case,  subject  to  rules  of  evidence,  the  mistake  can  be  rectified."35 

Mr.  Anson36  treats  of  mistake  in  the  chapter  on  reality  of 
consent.  He  says  that  mistake  is  a  question  which  affects  the 
meeting  of  the  minds  of  the  parties  in  the  formation  of  a  con- 
tract, and  then  says : 

"The  parties  may  not  have  meant  the  same  thing;  or  one  or 
both  may,  while  meaning  the  same  thing,  have  formed  untrue  con- 
clusions as  to  the  subject  matter  of  the  agreement.  This  is 
mistake."37 

Mr.  Justice  Holmes38  treats  mistake  as  preventing  the  forma- 
tion of  the  contract,  and  says,39  that  when  mistake  is  said  to  make 
a  contract  void,  there  is  no  new  principle  which  comes  in  to  set 
aside  an  otherwise  perfect  obligation,  but  that  in  every  such  case 

"Mr.  Pollock,  Contracts  (Wald's  ed.  1906)  574,  (7  Eng.  ed.)  452,  fur- 
ther says  that  the  special  cases  in  which  mistake  is  of  importance  are  as 
follows:  (1)  Where  mistake  is  such  as  to  exclude  real  consent,  and  so 
prevent  the  formation  of  any  contract,  there  the  seeming  agreement  is 
void.  (2)  Where  a  mistake  occurs  in  expressing  the  terms  of  a  real  con- 
sent, the  mistake  may  be  remedied  by  the  equitable  jurisdiction  of  the 
court.  (3)  A  renunciation  of  rights  in  general  terms  is  understood  not  to 
include  rights  of  whose  actual  or  possible  existence  the  party  was  not 
aware.  (4)  Money  paid  under  a  mistake  of  fact  may  be  recovered  back. 
No.  3,  of  course,  does  not  necessarily  include  mistake  in  a  contract.  No. 
4  includes  mistake  in  performance  of  the  contract  and  other  mistakes, 
and  on  the  whole,  the  case  of  mistake  in  the  performance  of  a  contract 
is  omitted. 

"Anson,  Contracts   (8  ed.  N.  Y.   1903)    156. 

"Mr.  Anson,  Contracts  (8  ed.  N.  Y.  1903)  159,  first  eliminates  from 
the  discussion  of  mistake  the  following  cases:  (1)  Mistakes  of  expression, 
cases  where  the  parties  are  agreed,  but  the  terms  of  the  agreement  do  not 
convey  their  true  meaning.  (2)  Cases  where  the  offer  and  acceptance  never 
agree  in  terms,  so  there  never  was  an  outward  semblance  of  an  agreement. 
(3)  Where  the  assent  of  one  party  has  been  influenced  by  a  false  state- 
ment, innocent  or  fradulent,  or  by  violence  or  oppression.  (4)  Cases 
where  a  man  is  disappointed  as  to  his  power  to  perform  the  contract,  or 
in  the  performance  of  it  by  the  other. 

Mr.  Anson  further  says,  Contracts  (8  ed.  N.  Y.  1903)  158,  that  if  the 
performance  does  not  correspond  to  the  terms  of  the  contract,  we  cannot 
say  that  the  rights  of  the  parties  are  affected  by  mistake,  and  that  "Every 
honest  man  making  a  contract  expects  that  he  and  the  other  party  will  be 
able  to  perform,  and  will  perform  his  undertaking.  If  the  disappointment 
of  such  expectation  were  called  mistake,  then  mistake  would  underlie 
every  breach  of  contract  which  had  not  been  deliberately  intended  by  the 
parties  before  the  contract  was  made."  It  is  to  be  remarked  that  it  is 
not  the  disappointment  of  the  expectation  which  is  the  mistake;  it  is  the 
doing  of  the  act  by  the  other  party  which  is  a  mistake. 

"Common  Law  (1881)  308,  309. 

"Common  Law   (1881)   315. 
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there  is  wanting  one  or  more  of  the  first  elements  of  a  contract. 
Either  there  is  no  second  party,  or  the  two  parties  say  different 
things,  or  essential  terms  seemingly  consistent  are  really  incon- 
sistent as  used.  In  these  remarks,  the  learned  author  confines  his 
attention  solely  to  mistake  in  the  formation  of  the  contract,  and 
makes  no  comment  on  the  case  of  mistake  in  performance.40 

It  is  clear,  therefore,  that  there  is  little  unanimity  among  the 
text  writers,  although  some  of  them  hint  at  the  analysis  we  have 
adopted.  We  shall  now  ascertain  how  the  matter  stands  upon 
principle  and  the  decided  cases.  The  subject  of  mistake  in  forma- 
tion is  first  in  order,  before  proceeding  to  which,  however,  the 
attention  of  the  learned  reader  is  invited  to  the  distinction  between 
(i)  the  mistake  which  prevents  the  formation  of  a  true  contract, 
(2)  the  mistake  which  though  entering  into,  does  not  prevent  the 

<0Mr.  Leake,  Contracts  (4  ed.  London  1902)  206,  classifies  mistake  as 
a  cause  rendering  a  contract  void  or  voidable  of  legal  effect,  and  says  (p. 
207),  "Mistake  affecting  agreements  may  be  distinguished  as  follows: — It 
may  affect  the  act  of  agreement,  so  that  a  party  appears  to  agree  when,  in 
fact,  he  does  not,  or  it  may  affect  the  expression  of  the  terms  of  agree- 
ment, which  therefore  express  incorrectly  or  insufficiently  the  actual  in- 
tention, or  it  may  occur  in  the  facts  and  circumstances  which  form  the 
inducement  to  the  agreement,  so  that  the  agreement  made  is  not  intended 
to  apply  to  the  actual  facts  and  circumstances.  *  *  *  Further  distinc- 
tions appear  in  the  effect  of  mistake  in  the  above  cases  where  the  mis- 
take is  that  of  one  party  only,  known  or  not  known  to  the  other,  and 
where  it  is  a  mistake  common  to  both  parties." 

Mr.  Bishop,  Contracts  (2  ed.  1907)  Sees.  699,  703,  707,  709,  seems  to 
have  in  mind  the  distinction  between  mistake  in  formation  and  mistake 
in  performance,  although  he  does  not  bring  it  out.  He  confuses  mutual 
mistake  and  treats  it  as  preventing  the  formation  of  the  contract  (Sec. 
702),  although  perhaps  using  the  terms  as  meaning  a  misunderstanding. 

Mr.  Benjamin,  Sales  (2  ed.  N.  Y.  1877)  Sec.  50  et  seq.,  and  414  et  seq., 
distributes  the  subject  of  mistake  under  the  headings  of  formation  and 
avoidance  of  the  contract,  but  the  learned  editors  of  the  last  edition  (Lon- 
don, 1906)  have  transferred  the  entire  chapter  on  mistake  to  the  chapter 
on  Mutual  Assent,  and  have  treated  it  exclusively  as  affecting  the  reality 
of  consent. 

In  an  editorial  note  in  19  Harv.  L.  Rev.  290  (1906),  it  is  said  that  a 
distinction  should  be  drawn  between  three  classes  of  cases  in  which,  on 
account  of  a  mutual  mistake  of  fact,  equity  is  asked  to  give  affirmative 
relief,  and  that  these  three  classes  are:  (1)  Where  there  is  a  failure 
to  complete  the  formation  of  a  legal  contract,  in  which  case  equity  does 
not  interfere,  as  the  contract  is  unenforceable  at  law;  (2)  Where  a 
legally  valid  contract  has  been  entered  into  under  a  mutual  mistake  as 
to  certain  material  facts  which  form  the  conscious  inducement  of  the  con- 
tract, and  where  no  true  reformation  is  decreed  because  there  is  no  previ- 
ous contract  with  which  the  agreement  can  be  squared;  (3)  The  ex- 
pression or  performance  of  a  contract  already  formed,  which  because  of 
mutual  mistake  or  mistake  of  one  party  and  the  fraud  of  the  other,  is 
incorrect,  in  which  case  equity  makes  the  performance  or  the  contract 
conform  to  the  original  agreement  by  such  decree  as  seems  proper.  In 
this  last  heading  the  learned  editors  have  touched  on  the  distinction 
between  mistake  in  reducing  the  contract  to  writing  and  mistake  in  per- 
formance. 
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formation  of  the  contract,  and  which  may  or  may  not  be  the 
ground  for  relieving  one  party  or  the  other  from  its  burden,  and 
(3)  the  mistake  occurring  subsequently,  as  mistake  in  reducing  the 
contract  to  writing,  or  mistake  by  one  party  or  the  other  in  the 
performance  of  the  contract.  These  distinctions,  when  clearly 
borne  in  mind,  will  materially  contribute  to  a  proper  understand- 
ing of  the  subject. 

Mistake  entering  into  the  formation  of  the  contract  may  be 
divided  into  three  headings:  (1)  such  mistake  as  will  prevent  the 
formation  of  the  contract;  (2)  such  mistake  as  will  not  prevent 
the  formation  of  the  contract,  but  may  or  may  not  be  a  ground  of 
relieving  one  party  or  the  other  from  its  burden;  (3)  such  mis- 
take as  will  neither  prevent  formation  nor  be  any  ground  for  relief 
to  the  party  making  the  mistake.  Mistake,  furthermore,  is  of  two 
kinds,  unilateral  and  mutual.  By  unilateral  mistake  is  meant  a 
mistake  made  by  one  party  to  the  contract ;  and  by  mutual  mistake 
is  meant  a  mistake  made  by  both  parties  to  the  contract. 

The  case  of  mutual  mistake  is  to  be  subdivided  into  (1)  the 
case  where  the  parties  do  not  agree  in  the  terms  of  the  offer  and 
acceptance,  and  there  is,  therefore,  no  contract  formed,  and 
(2)  the  case  where  the  terms  of  the  offer  and  acceptance  agree, 
but  the  parties  in  that  agreement  both  make  the  same  mistake. 
The  first  instance  of  mistake  prevents  the  formation  of  the  con- 
tract, and  the  second  does  not  prevent  the  formation,  but  may  or 
may  not  be  ground  for  relieving  the  parties  from  the  burden  of  the 
obligation. 

The  first  two  cases  of  mistake  entering  into  the  formation 
of  the  contract  to  which  we  have  referred,  are  both  cases  of 
mutual  mistake,  but  one  is  a  case  of  misunderstanding,  and  the 
other  a  case  of  mutual  mistake  proper.  The  term  mutual  mis- 
take, however,  is  loosely  used  by  many  judges  and  text  writers 
to  include  both  cases.41 

"See  discussion  of  the  meaning  of  mutual  mistake  "by  Mr.  Truman 
Post  Young  in  an  article  entitled  "A  Critical  Analysis  of  the  Law  as  to 
Mistake  in  its  Effect  upon  Contracts,"  38  Amer.  L.  Rev.  334  (1904).  The 
learned  author  very  clearly  points  out  the  confusion  in  the  books  in  the 
use  of  the  term  mutual  mistake.  He  seems  to  think,  however,  that  there 
are  two  kinds  of  mutual  mistake,  one  justifying  the  reformation  of  the 
contract,  the  other  justifying  the  rescission.  Relief  by  way  of  reforma- 
tion, however,  is  only  applicable  to  a  writing,  and  can  therefore  only 
be  predicated  of  a  mistake  in  reducing  a  contract  to  writing  or  a  mistake 
in  a  writing  which  is  the  performance  of  a  contract,  in  neither  of  which 
cases  is  there  any  necessity  for  the  mistake  to  be  mutual ;  and  the  doctrine 
of  rescission  applies  only  to  such  case  of  mutual  mistake  in  formation  as 
will  be  relieved  by  the  law.  It  is  apprehended,  therefore,  that  the  dis- 
tinction drawn  by  the  learned  author  is  of  no  validity. 
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It  is  often  said  that  where  there  is  a  mutual  mistake,  the  minds 
of  the  parties  never  meet  and  there  is  no  true  contract.  This  is 
true  if  the  term  mutual  mistake  is  used  as  meaning  mutual  mis- 
understanding. If,  on  the  other  hand,  the  parties  have  both  made 
the  same  mistake,  there  is  certainly  a  meeting  of  the  minds,  and 
if  the  offer  and  acceptance  agree,  it  is  difficult  to  escape  from  the 
conclusion  that  there  is  a  true  contract  formed  according  to  the 
rules  of  the  common  law. 

The  term  mutual  mistake  will  be  used  in  this  article,  and  this 
seems  to  be  its  proper  significance,  as  meaning  the  same  mistake 
made  by  both  parties  to  the  contract,  in  which  case  there  must 
necessarily  be  a  complete  agreement  in  the  offer  and  acceptance. 

Misunderstanding. 

We  shall  first  take  up  the  case  of  a  misunderstanding,  in  con- 
sidering which  we  must  distinguish  several  cases:  (i)  where  the 
offer  and  acceptance  apparently  agree  but  there  is  a  latent  ambi- 
guity because  of  which  the  minds  of  the  parties  do  not  meet; 
(2)  where  the  offer  and  acceptance  do  not  agree  on  their  face, — 
the  case  of  a  bilateral  contract;  (3)  where  the  offeree  performs  or 
attempts  to  perform  upon  a  misapprehension  of  the  terms  of  the 
offer, — the  case  of  a  unilateral  contract. 

The  leading  case  upon  latent  ambiguity  in  the  offer  and  accept- 
ance is  the  case  of  Raffles  v.  Wichelhaus,42  where  the  parties 
agreed  to  buy  and  sell  125  bales  of  Surat  cotton  to  arrive  ex 
Peerless  from  Bombay,  with  certain  other  terms  as  to  the  time  of 
payment.  It  appeared  that  the  seller  had  in  mind  a  ship  called  the 
Peerless  which  sailed  from  Bombay  in  December,  and  the  pur- 
chaser had  in  mind  a  ship  called  the  Peerless  which  sailed  from 
Bombay  in  October,  the  parties  apparently  being  ignorant  of  the 
circumstance  that  there  were  two  ships  of  the  same  name  sailing 
from  that  port.  The  purchaser  refused  to  take  the  cotton, 
and  on  suit  being  brought  against  him  by  the  seller,  judgment 
was  given  for  the  defendant.  The  court,  apparently,  based  the  de- 
cision on  the  ground  that  there  was  no  meeting  of  the  minds  of  the 
parties,  and  therefore  no  complete  contract.43 

"(1864)  2  H.  &  C.  906;  Langdell,  Cases  on  Contract    39. 

"Mr.  Justice  Holmes,  Common  Law  (1881)  309,  understands  the  case 
as  proceeding  on  the  ground  of  misunderstanding  of  the  parties,  but  takes 
the  position  that  the  misunderstanding  was  to  be  gathered  from  the  ex- 
ternals, as  he  happily  phrases  it,  and  not  from  the  state  of  the  parties' 
minds,  and,  in  the  case  of  Mead  v.  Ins.  Co.  (1893)  158  Mass.  124  at  125, 
the  learned  judge   intimates  that  the  case  was   one  of   latent  ambiguity. 
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In  this  case  the  offer  and  acceptance  apparently  agreed  on  the 
face  but  there  was  a  latent  ambiguity  owing  to  the  circumstance 
that  there  were  two  ships  by  the  name  of  Peerless  sailing  from 
Bombay,  and  upon  it  appearing  that  such  was  the  case,  and  that 
one  party  meant  one  ship  and  the  other  party  the  other,  it  was 
clear  there  was  no  contract.  The  time  of  the  arrival  of  the  ship 
was  probably  a  material  factor  owing  to  the  condition  of  the 
cotton  market.  This  is  a  rare  case  of  misunderstanding  and  no 
other  case  like  it  has  been  found. 

The  other  two  cases,  one,  where  the  offer  and  acceptance  do 
not  agree,  the  case  of  a  bilateral  contract,  and  the  other,  the  case 
where  one  party  performs  under  a  misapprehension  as  to  the 
terms  of  the  offer,  the  case  of  a  unilateral  contract,  present  no 
difficulty,  and  a  number  of  them  are  collected  indiscriminately 
in  the  note.    In  all  of  them  it  is  clear  that  there  is  no  contract.44 

It  is  difficult  to  see  how  the  misunderstanding  could  be  shown  except  by 
parol  evidence.  Mr.  Benjamin,  Sales  (2  ed.  N.  Y.  1877)  Sec.  417,  under- 
stands the  case  as  a  unilateral  mistake  of  one  party  as  to  the  name  of  the 
ship  unknown  to  the  other  party,  of  which  he  must  bear  the  consequences, 
but  in  Sec.  50  cites  the  case  as  one  of  mutual  misunderstanding.  Mr. 
Pollock,  Contracts  (Wald's  ed.  1906)  599,  (7  Eng.  ed.)  475,  considers 
this  as  a  case  of  fundamental  error  preventing  an  agreement,  an  error 
as  to  the  specific  thing  in  corpore.  Mr.  Addison,  Contracts  (10  ed.  1910) 
43,  131,  takes  the  position  that  there  was  no  contract  because  the  parties 
did  not  agree,  owing  to  the  latent  ambiguity. 

"Vendor  thought  he  was  selling  a  lot  on  one  side  of  the  street;  vendee 
thought  he  was  buying  a  lot  on  the  other  side.  Vendee  entitled  to  recover 
amount  paid  as  down  money.  Stong  v.  Lane  (1896)  66  Min.  94.  See, 
also,  Kyle  v.  Kavanagh  (1869)  103  Mass.  356.  Agent  of  vendor  pointed 
out  wrong  lot ;  deed  delivered ;  purchase  money  paid ;  vendee  tendered 
deed  and  sued  in  action  for  money  had  and  received  for  the  considera- 
tion and  recovered.  McKinnon  v.  Vollmar  (1889)  75  Wis.  82.  Vendee 
under  bond  for  the  conveyance  of  a  certain  lot  of  ground  assigned  the 
bond  to  A.  for  a  certain  consideration.  There  was  a  mutual  mistake  as 
to  the  lot  of  ground  described  in  the  bond,  the  parties  having  looked  at 
the  wrong  lot,  and  it  was  held  that  A.  could  recover  the  money  paid. 
Norton  v.  Marden  (1838)  15  Me.  45.  Misunderstanding  of  the  vendor 
and  vendee  as  to  the  price  of  the  land.  Werner  v.  Rawson  (1892)  89 
Ga.  619.  So,  also,  the  case  put  by  Benjamin,  Sales,  Sec.  416,  is  one  of 
mutual  misunderstanding,  where  A.  sends  a  case  of  wine  to  B.,  intending  to 
sell  it,  and  B.,  thinking  it  is  a  gift,  consumes  it.  As  the  learned  author  says, 
there  is  no  reason  to  hold  B.  responsible  for  the  price  because,  as  he  says, 
B.  is  blameless  for  the  mistake.  It  is  apparent,  however,  that  each  party 
made  a  mistake  and  there  was  no  contract.  Auctioneer  put  up  for  sale 
parcel  No.  24,  C.  bid,  supposing  it  to  be  parcel  No.  25,  and  it  was  struck 
off  to  him.  There  was  no  contract.  Sheldon  &  Barton  v.  Capron  (1855) 
3  R.  I.  171.  Where  one  party  offered  a  mare  for  $165,  and  the  other 
thought  the  offer  was  $65  and  that  his  acceptance  was  of  the  smaller  amount, 
the  court  held  there  was  no  contract.  Rupley  v.  Dagget  (1874)  74  111.  351. 
Mr.  Bishop,  Contracts  (2  ed.  1907)  Sec.  702,  however,  erroneously  it  is  ap- 
prehended, considers  this  a  case  of  mutual  mistake.  Where  the  insured 
and  the  underwriter  understood  the  words  in  the  application  as  to  a  mat- 
ter material  to  the  risk  in  a  different  sense,  and  the  policy  was  issued 
founded  on  such  misunderstanding,  it  was  held  that  the  policy  was  void. 


210  COLUMBIA   LAW  REVIEW. 

If  the  contract  has  been  partly  or  wholly  performed  by  one 
party  or  the  other,  upon  the  mistake  being  discovered,  the  law  will 
afford  appropriate  relief.  Thus,  if  one  party  has  paid  the  money 
due  or  supposed  to  be  due,  he  can  recover  it  back.45  If  necessary, 
the  supposed  contract  will  be  rescinded  and  the  parties  placed  in 
statu  quo,  each  being  required  to  return  the  attempted  perform- 
ance.46 So,  also,  the  purchaser  who  takes  goods  under  an  am- 
biguous offer  must  pay  for  them,  as  he  cannot  enforce  an  uncon- 
scionable construction  on  the  offer  uncommunicated  to  the  other 
side.47 

Where  it  is  impossible  to  restore  the  performance,  as  where 
that  performance  consists  of  work  done  or  the  goods  have  been 
consumed,  the  law  rejects  the  supposed  contract  and  awards  rea- 
sonable compensation  against  the  party  who  has  been  benefited 
by  the  performance  which  cannot  be  restored.48 

Mutual  Mistake  in  Formation. 

We  now  come  to  the  case  of  a  mutual  mistake  in  the  formation 
of  a  contract,  that  is,  the  case  where  each  party  in  the  offer  and 
acceptance  makes  the  same  mistake  as  to  the  same  thing.  There 
is  in  these  cases  a  perfect  agreement  between  the  parties  as  to 
all  the  terms,  and,  in  some  of  them,  the  law  permits  the  parties  to 
be  relieved  from  the  burden  of  the  contract,  and  in  some  it  does 
not.  It  is  clear,  therefore,  that  the  mere  circumstance  that  they 
have  made  a  mutual  mistake  is  not  of  itself  sufficient;  there  must 
be  some  other  element  present  to  explain  the  relief  afforded  by 
the  law. 

Hazard  v.  Ins.  Co.  (1832)  1  Sumner  218.  Ins.  Co.  issued  policy  on  a 
building  as  a  machine  shop  when  it  was  in  fact  an  organ  factory,  on  which 
the  risk  was  greater.  The  insured  was  unable  to  recover  on  the  policy 
as  there  was  no  contract.    Goddard  v.  Ins.  Co.  (1871)   108  Mass.  56. 

For  other  cases  of  misunderstanding,  see  Cutts  v.  Guild  (1874)  57  N.  Y. 
229;  Mead  v.  Ins.  Co.  (1893)  158  Mass.  124;  Reilly  v.  Gautschi  (1896) 
174  Pa.  St.  80;  Greene  v.  Bateman  (R.  I.  1846)  2  Wood  &  M.  359;  Rovegno 
v.  Defferari  (1871)  40  Cal.  459;  Peerless  Glass  Co.  v.  Pacific  etc.  Co. 
(1898)  121  Cal.  641;  Thornton  v.  Kempster  (1814)  5  Taunt.  786;  Page 
v.  Higgins  (1889)  150  Mass.  27;  Edwards  v.  Hardwood  Mfg.  Co.  (Minn. 
1894)  60  N.  W.  1097;  Harran  v.  Foley  (1885)  62  Wis.  584;  Bottorf  v. 
Lewis  (1903)  121  la.  27;  Singer  v.  Match  Co.  (1903)  117  Ga.  86;  Harvey 
v.  Harris  (1873)  112  Mass.  32;  Postal  Tel.  Co.  v.  Schaefer  (1901)  no  Ky. 
907  semble;  Burton  v.  Rosemary  Co.  (1903)  132  N.  C.  17;  Russell  v.  Clough 
(1901)  71  N.  H.  177;  Rowley  v.  Flannelly  (1879)  30  N.  J.  Eq.  612. 

"McDonald  v.  Lynch   (1875)   59  Mo.  350. 

"Norton  v.  Bohart  (1891)   105  Mo.  615. 

"Butler  v.  Moser   (1885)   43  Ohio  St.  166. 

"Turner  v.  Webster  (1880)  24  Kan.  38;  Fear  v.  Jones  (1858)  6  la. 
169;  Hartford  R.  R.  Co.  v.  Jackson   (1856)   24  Conn.  514. 
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We  shall  first  endeavor  to  classify  the  cases  in  which  the  law 
does  afford  relief,  and  those  in  which  it  does  not  afford  relief, 
and  then  see  if  any  guiding  principles  can  be  discovered. 

The  most  conspicuous  instance  of  a  relievable  mutual  mistake  in 
the  formation  of  a  contract  is  the  case  of  a  lease  of  land  where  the 
parties  mutually  assume  that  the  land  contains  valuable  natural 
deposits,  which  the  lessee  is  to  dig  and  for  which  he  is  to  pay  a 
royalty  to  the  lessor,  and  it  turns  out  that  there  are  no  such  de- 
posits on  the  land.  In  this  case  the  law  is  clear:  that  the  lessor 
cannot  recover  the  royalty.49  The  lessee,  however,  has  no  remedy 
against  the  lessor  for  outlay  in  the  event  of  failure.50  The  law, 
therefore,  only  relieves  the  party  prejudiced  by  the  mistake  from 
the  burden  of  the  contract.  The  lease,  however,  may  be  so  drawn 
that  the  lessee  is  to  pay  rent  whether  any  natural  deposits  are 
found  or  not.  In  this  case  the  lessee  has  taken  a  chance  and 
cannot  complain.51  This  is  not,  however,  a  case  of  mistake,  be- 
cause the  attention  of  the  parties  was  called  to  the  doubtful  fact, 
and  they  expressly  provided  for  it  in  the  lease. 

Another  class  of  cases  occurs  where  there  is  a  mutual  mistake 
as  to  the  existence  of  the  thing  sold.  The  leading  case  on  this 
branch  of  the  law  is  Couturier  v.  Hastie,52  where  there  was  a  sale 
of  a  cargo  of  corn  at  sea,  the  parties  being  ignorant  of  the  cir- 
cumstance that  the  cargo  had  been  damaged  and  sold.  The  pur- 
chaser repudiated  the  contract,  and  it  was  held  that  the  seller  could 
not  recover  the  price  of  the  cargo;  he  was  unable  to  fulfill  his 
part  of  the  agreement,  and  even  on  the  strictest  principles  of  the 
common  law  could  recover  nothing,  as  he  could  neither  aver  a 
performance  nor  readiness  and  willingness  to  perform.53 

"Buchanan  v.  Lavne  (1902)  95  Mo.  App.  148;  Muhlenberg  v.  Hen- 
ning  (1887)  116  Pa.  St.  138;  Kemble  Coal  &  Iron  Co.  v.  Scott  (Pa.  1884) 
15  W.  N.  C.  220;  Gribben  v.  Atkinson  (1887)  64  Mich.  651;  Brick  Co.  v. 
Pond  (1882)  38  Ohio  St.  65;  Blake  v.  Lobb's  Est.  (1806)  no  Mich.  608; 
Cook  v.  Andrews  (1880)  36  Ohio  St.  174;  Fritzler  v.  Robinson  (1886)  70 
la.  500;  St.  Louis,  S.  W.  R.  R  Co.  v.  Johnston  (Tex.  1910)  125  S.  W.  61; 
Mays  v.  Dwight  (1876)  82  Pa.  St.  462;  Du  Bois  Boro.  v.  Water  Works 
Co.  (1896)  176  Pa.  St.  430  semble.  For  a  case  of  unilateral  mistake  un- 
der similar  circumstances,  see  Bible  v.  Centre  Hall  Boro.  (1902)  19  Pa. 
Super  Ct.  136. 

"Harlan  v.  Lehigh  Coal  Co.  (i860)  35  Pa.  St.  287. 

"For  instances  of  such  cases,  see  Jeffreys  v.  Fair  (1876)  L.  R.  4 
Ch.  D.  448;  Jowett  v.  Spencer  (1847)  1  Exch.  (W.  H.  G.)  647;  Jervis  v. 
Thompson  (1856)  1  H.  &  N.  195;  Marquis  of  Bute  v.  Thompson  (1844) 
13  M.  &  W.  486. 

"(1856)  5  H.  L.  C.  673;  s.  c.  25  L.  J.  Ex.  255. 

MMr.  Pollock,  Contracts  (Wald's  ed.  1906)  540,  (7  Eng.  ed.)  420, 
says  that  there  was  no  contract  at  all  in  this  case,  and  discusses  it  under 
the  heading  of  impossibility  of  performance. 
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The  only  difficulty  in  these  cases  arises  where  the  purchaser  is 
willing  to  pay  the  price,  and  seeks  to  recover  from  the  seller 
damages  for  failure  to  perform.  At  common  law  he  could  recover, 
but  equity  to  remedy  the  obvious  injustice  relieves  the  seller  from 
liability  on  the  contract.64  In  like  manner,  in  the  case  of  a  sale  or 
lease  of  real  property,  where  there  is  a  mutual  mistake  as  to  title, 
and  it  turns  out  that  the  vendee  or  lessee  is  in  fact  buying  or 
leasing  his  own  title,  or  that  the  title  is  in  a  third  party,  the  law 
is  clear  that  the  vendee  or  lessee  will  not  be  compelled  to  pay  for 
something  he  does  not  get.  Agreements  of  this  kind  are  par- 
ticularly under  the  jurisdiction  of  equity  owing  to  the  doctrine  of 
specific  performance,  and  it  is  apparently  well  settled  that  the 
Chancellor  will  not  compel  specific  performance  on  behalf  of  the 
vendor  when  the  vendor  or  lessor  has  no  title  to  offer,  because  the 
vendee  will  not  be  compelled  to  pay  something  for  nothing,  and  no 
decree  of  specific  performance  will  be  entered  against  the  vendor 
or  lessor,  because  the  Chancellor  cannot  compel  the  doing  of  an 
impossibility,  that  is,  he  cannot  compel  a  man  to  convey  a  title 
he  does  not  own.  As  it  is  clear  that  this  will  be  done  while  the  con- 
tract is  executory,  it  must  accordingly  follow,  after  the  contract  has 
been  executed,  that  a  court  of  equity  will  decree  restoration  and 
prevent  an  unjust  enrichment.55 

G4So  also  in  case  of  the  sale  of  a  horse  which  was  dead  but  which  both 
parties  believed  to  be  alive.  Dictum  in  Allen  v.  Hammond  (1837)  11 
Pet.  63.  Sale  of  judgment  not  in  existence.  Gibson  v.  Pelkie  (1877)  37 
Mich.  380.  Sale  of  a  right  of  way  which  had  been  extinguished  under 
a  rule  of  law,  of  which  both  parties  were  ignorant,  and  which  right 
of  way  both  supposed  to  exist ;  the  contract  was  executed  and  the  vendee 
relieved ;  the  vendor  had  it  in  his  power  to  recreate  the  way,  and  was 
presumably  directed  to  do  so  and  make  a  conveyance  thereof.  Blakeman  v. 
Elakeman  (1872)  39  Conn.  320,  Keener,  Vol.  3,  p.  72. 

"In  the  following  cases  there  was  a  mutual  mistake  as  to  title  to  real 
estate.  Bingham  v.  Bingham  (1748)  1  Ves.  Sr.  126,  Keener,  Vol.  3,  p. 
5.  The  remarks  of  Mr.  Justice  Story  on  this  case  are  conflicting.  The 
learned  author  first  cites  the  case  (1  Equity  Jurisprudence  (13  ed.  1886) 
Sec.  124,  p.  133)  as  opposing  the  general  rule  that  there  can  be  no  re- 
lief on  the  ground  of  mistake  in  law  unless  the  case  can  be  explained 
on  some  other  ground,  such  as  undue  influence,  and  then  (1  Equity  Juris- 
prudence, Sec.  141,  p.  159)  he  cites  the  case  as  one  of  mistake  in  fact, 
in  which  equity  can  clearly  give  relief.  In  the  note  to  Sec.  124  supra, 
however,  he  says  the  case  is  difficult  to  understand,  and  surmises  that 
there  were  other  facts  not  appearing  in  the  report.  Lessee  entitled  to 
relief,  proceeding  before  paying  any  rent  but  after  taking  possession 
under  the  lease.  Cooper  v.  Phibbs  ( 1867)  L.  R.  2  Eng.  &  Ir.  App.  149,  Keener, 
Vol.  3,  p.  43.  Vendee  allowed  to  defend  in  an  action  on  the  bond  for  the 
purchase  money.  Lawrence  v.  Beaubien  (S.  C.  1831)  2  Bail.  623.  Owner 
of  property  which  had  been  sold  at  tax  sale  bought  his  own  title  not 
knowing  it  had  been  redeemed.  Martin  v.  McCormick  (1854)  8  N.  Y.  331. 
It  is  plain  that  the  vendee  does  not  have  to  offer  or  return  his  own 
land  to  the  vendor  in  order  to  recover  the  price.    Phillips  v.  O'Neal  (1891) 
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In  like  manner,  where  there  is  a  sale  of  personal  property  and 
there  is  a  mutual  mistake  as  to  the  title  of  the  seller,  the  law  will 
relieve  the  seller  from  the  burden  of  the  contract.  Here,  again, 
it  is  to  be  observed,  that  the  seller  cannot  recover  on  the  contract 
at  law  as  he  cannot  perform  his  part,  and  that  the  only  need  of 
the  interposition  of  equity  is  when  the  purchaser  has  paid  the  price 
and  seeks  to  recover  back  his  money,  or  sues  the  seller  for  dam- 
ages for  failure  to  perform.  In  most  cases  of  sales  of  personal 
property,  however,  the  mistake  in  title  is  not  discovered  until  the 
purchaser  has  paid  his  money,  and  the  seller  has  made  the  transfer 
under  his  supposed  title.  This  point  generally  comes  up  under  the 
heading  of  money  paid  under  mistake.56 

87  Ga.  727;  s.  c.  (1889)  83  Ga.  556,  (1890)  85  Ga.  142.  Purchase  of  a 
remainder  in  fee  after  an  estate  tail ;  both  parties  ignorant  that  the  tenant 
in  tail  had  suffered  a  common  recovery.  The  deed  had  been  executed 
and  an  absolute  bond  given  for  the  purchase  money.  Equity  afforded  the 
/endee  relief.  Hitchcock  v.  Giddings  (1817)  4  Price  135.  Administrator 
of  deceased  sold  land  of  the  decedent,  he  and  the  purchaser  supposing 
they  were  dealing  with  a  fee.  It  turned  out  that  nothing  passed  but  the 
equity  of  redemption.  Purchaser  entitled  to  relief.  Griffith  v.  Townley 
(1878)  69  Mo.  13.  Money  paid  under  the  agreement  before  the  time 
fixed  is  not  money  paid  under  mistake  of  fact  because  the  vendor  does 
not  have  to  have  title  when  he  contracts  to  convey.  See  remarks  of 
Learned,  P.  J.,  in  Youmans  v.  Edgerton  (N.  Y.  1878)  16  Hun  28  at  32. 
Vendee  discovered  that  vendor  had  no  title,  repudiated  the  contract,  and 
was  entitled  to  rescind  and  have  back  the  money  paid  on  account.  Bap- 
tiste  v.  Peters  (1874)  51  Ala.  158.  So  where  the  vendor  and  vendee 
think  they  are  selling  and  buying  the  undivided  interest  of  the  vendor  in 
the  land,  and  it  turns  out  that  the  vendor  had  a  fee  in  the  whole,  the 
sale  was  rescinded,  and  the  vendee  was  entitled  to  compensation  for  im- 
provements, not,  however,  beyond  the  amount  of  the  rents  and  profits. 
Irick  v.  Fulton  (Va.  1846)  3  Gratt.  193.  Executed  contract;  purchaser  al- 
lowed to  defend  in  an  action  on  note  for  purchase  money  after  tendering 
a  deed  for  the  land.  Fleetwood  v.  Brown  (1886)  109  Ind.  567;  Bier  v. 
Spaulding  (N.  Y.  1895)  92  Hun  388.  See  also  Goettel  v.  Sage  (1887) 
117  Pa.  St.  298;  McKibben  v.  Doyle  (1896)  173  Pa.  579;  Bigham  v.  Madi- 
son (1899)  103  Tenn.  358;  Champlin  v.  Laytin  (N.  Y.  1836)  6  Paige  189; 
s.  c.  (N.  Y.  1832)  1  Edw.  Ch. ;  Harlan  v.  Central  Phos.  Co.  (Tenn.  1901) 
62  S.  W.  614,  semble;  Earl  Beauchamp  v.  Winn  (1873)  6  H.  L.  C.  223, 
dictum.  Vendee,  however,  was  not  allowed  to  recover  money  paid  vendor 
for  a  title  which  he  supposed  he  had,  but,  in  point  of  fact,  he  did  not 
have.  Johnson  v.  McGinness  (i860)  1  Or.  292.  Where  the  parties  take 
into  consideration  possible  defects  in  title  and  bargain  with  respect  to 
them,  there  is  no  relief.  Leal  v.  Terbush  (1883)  52  Mich.  100.  Dis- 
tinguish case  of  mistake  as  to  title  in  performance  of  a  contract,  dis- 
cussed under  heading  of  performance  infra;  for  instance  of,  see  Moyer  v. 
Shoemaker   (N.  Y.  1849)   5  Barb.  319,  Part  IV  infra. 

"Accordingly,  in  the  following  cases  of  mutual  mistake  as  to  title  to 
personal  property,  the  law  afforded  relief :  Sale  of  tax  certificates  mutu- 
ally supposed  to  be  valid  which  turn  out  to  be  void ;  purchaser  entitled  to 
relief.  Hurd  v.  Hall  (i860)  12  Wis.  125;  Lawton  v.  Howe  (1861)  14  Wis. 
261;  Stocks  v.  City  of  Sheboygan  (1877)  42  Wis.  315.  So  where  was  a 
purchase  and  sale  of  an  interest  in  a  defunct  mortgage,  which  was  sup- 
posed by  the  parties  to  be  alive,  the  purchaser  was  allowed  to  recover 
the  money  paid.     Claflin  v.  Godfrey   (Mass.  1838)   21   Pick.   1.     Purchase 
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It  is  often  said  in  these  cases  that  there  is  an  implied  war- 
ranty of  title  and  the  right  of  the  purchaser  to  recover  depends  on 
that  implied  warranty.67  Of  course,  if  in  any  given  case  there 
i?  such  an  implied  warranty,  and  the  thing  sold  turns  out  to  be 
otherwise,  the  relief  of  the  purchaser  depends  on  the  fact  that  he 
relied,  from  the  circumstances  of  the  case,  consciously  or  uncon- 
sciously, on  facts  upon  which  the  courts  predicated  the  implied 
warranty,  and  therefore  he  did  not  make  a  mistake.  It  is  probable, 
however,  that  the  notion  of  implied  warranty  is  a  mere  fiction, 
under  cover  of  which  the  common  law  courts  administered  an 
equitable  remedy.58  Furthermore,  if  the  action  is  brought  on  the 
warranty,  the  measure  of  damages  will  be  different  from  that 
applicable  where  the  suit  is  on  the  contract  for  failure  to  deliver. 

Where,  however,  there  is  a  sale  of  a  patent,  it  has  been  de- 
cided that  a  failure  of  title  to  the  patent  will  give  the  purchaser 
no  ground  for  relief,69  and  although  this  decision  has  been  fol- 
lowed,60 it  has  been  strongly  criticised  by  Mr.  Keener,61  and  there 
are  dicta  and  decisions  supporting  his  view.62 

There  are  many  cases,  also,  where  there  is  a  sale  of  a  chose 
in  action,  such  as  a  corporate  security,  note,  etc.,  which  although 
mutually  supposed  to  be  valid,  turns  out  to  be  void.  In  these 
cases  there  is  very  little  reference  to  the  doctrine  of  implied  war- 
ranty, but  the  purchaser  is  universally  afforded  relief  in  the  shape 
of  being  allowed  to  recover  back  the  money  paid.63 

and  sale  of  a  supposed  interest  in  a  mining  lease ;  purchaser  allowed  to 
recover  money  paid.  Fisher  v.  During  (1893)  53  Mo.  App.  548.  Sale  of  a 
bank  charter  supposed  to  be  perpetual  which  contained  a  repealing  clause, 
the  mistake  being  based  on  an  error  in  the  certified  copy  of  the  charter; 
the  legislature  subsequently  repealed  the  charter,  and  the  contract  was 
rescinded  on  the  ground  of  failure  of  title.  King  v.  Doolittle  (1858)  38 
Tenn.  77. 

5TThe  leading  case  on  this  point  is  Eichholz  v.  Bannister  (1864)  17  C.  B. 
[n.  s.]  704,  where  the  court  said  there  was  an  implied  warranty  of  title, 
and  permitted  the  purchaser  to  recover  back  the  money  paid,  it  turning 
out  that  the  goods  had  been  stolen.  For  a  similar  case,  see  Burt  v. 
Dewey  (1869)  40  N.  Y.  283. 

wFor  a  discussion  of  the  subject  of  implied  warranty  of  title,  see  Benja- 
min, Sales  (2nd  ed.  N.  Y.  1877)   Sec.  627  et  seq. 

"Taylor  v.  Hare   (1805)   1  B.  &  P.  N.  R.  260. 

"Lawes  v.  Purser  (1856)  6  E.  &  B.  930;  Schwarzenbach  v.  Odorless 
Ex.  Apparatus  Co.   (1885)  65  Md.  34. 

"Keener,  Quasi  Contracts   (1893)   38. 

•'Gibson,  J.,  in  Bellas  v.  Hays  (Pa.  1819)  5  S.  &  R.  427  at  439;  Geiger 
v.  Cook  (Pa.  1842)  3  W.  &  S.  266. 

"The  following  are  cases  of  mutual  mistake  as  to  validity  of  corporate 
securities :  Scrip  dividend  certificates  which  had  been  declared  void.  Wood 
v.  Sheldon  (1880)  42  N.  J.  L.  421.  Forged  securities.  Maedaner  v.  Beur- 
haus  (1900)   108  Wis.  25.     Forged  certificates  of  stock.    Westropp  v.  Solo- 
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Where  the  mistake  is  as  to  the  existence  or  non-existence  of 
an  individual,  the  parties  being  in  mutual  error  as  to  whether  the 
person  is  dead,  and  the  existence  of  that  person  is  material  to  the 
contract,  the  law  will  grant  relief  because  of  the  mutual  mistake.64 

Where  there  is  a  mutual  mistake  as  to  the  value  of  the  thing 
sold,  in  case  of  sales  of  personal  property  or  real  estate,  with  the 
exceptions  hereinafter  mentioned  as  to  the  latter,  the  law  will  not 
afford  relief  to  either  party,65  and  the  same  rule  applies  to  the  case 
of  mutual  mistake  as  to  quality.66 

Where,  however,  the  mutual  mistake  as  to  value  arises  because 

mon  (1849)  8  C.  B.  345;  Jones  v.  Ryde  (1814)  4  Taunt.  488.  Sale  of 
forged  bank  note ;  the  purchaser  recovered  the  price  paid.  Case  put  by 
the  court  on  the  ground  of  failure  of  consideration.  Guerney  v.  Womers- 
ley  (1854)  4  E.  &  B.  133.  Sale  of  certificate  of  execution  under  sale  on  a 
void  judgment;  regarded  by  court  as  a  sale  of  a  non-existent  right.  Mc- 
Goren  v.  Avery  (1877)  37  Mich.  120.  Purchase  of  city  bonds  void  for 
want  of  power  of  city  to  issue ;  purchase  money  recovered  from  city. 
Paul  v.  City  of  Kenosha  (1867)  22  Wis.  256.  Town  issued  void  bonds 
to  a  R.  R.  Co.  R.  R.  Co.  sold  bonds  to  third  parties  without  notice  of 
defects.  It  was  held  that  an  injunction  would  lie  to  restrain  levy  of  tax 
to  collect  money  for  payment  of  the  bonds.  Non  constat,  however,  that 
the  purchaser  from  the  R.  R.  Co.  would  have  had  a  remedy  against  the 
Co.  for  the  mistake.  Rochester  v.  Bank  (1861)  13  Wis.  432.  See  also, 
Brewster  v.  Burnett  (1878)   125  Mass.  68. 

"Purchase  of  a  remainder.  Mutual  mistake  as  to  the  existence  of  the 
life  tenant.  Colyer  v.  Clay  (1843)  7  Beav.  188;  Moehlenpah  v.  Mayhew 
(1909)  138  Wis.  561.  Sale  of  an  annuity.  Strickland  v.  Turner  (1852)  7  Exch. 
208;  in  this  case  the  court  put  the  decision  on  the  ground  that  the  pur- 
chaser paid  his  money  without  consideration,  the  thing  bought  not  being 
really  in  existence.  Purchase  of  a  title  depending  on  the  death  of  a  per- 
son afterwards  discovered  to  be  alive.  Fleetwood  v.  Brown  (1886)  109 
Ind.  567.  Contract  between  A.  and  B.,  agent  for  C.,  who  is  dead,  of  which 
both  parties  are  ignorant;  rescinded  on  complaint  of  A.  Scruggs  v. 
Driver's  Exrs.  (1857)  31  Ala.  274.  So,  also,  where  the  beneficiary  and  a 
third  person  deal  with  a  life  policy,  as  by  assignment,  upon  a  mutual 
mistake  as  to  the  existence  of  the  insured,  assignor  entitled  to  have 
assignment  set  aside ;  it  turning  out  that  the  insured  was  dead,  and 
the  policy,  therefore,  worth  more.     Scott  v.  Coulson   [1903]   2  Ch.  249. 

"Wood  v.  Boynton  (1885)  64  Wis.  265.  So,  also,  in  the  case  of  an 
executed  sale  of  a  judgment  and  right  as  purchaser  under  the  judgment. 
Stewart  v.  Bank  (1908)  104  Me.  578.  Executed  sale  of  real  estate;  mutual 
mistake  as  to  the  value  of  the  land.  McCobb  v.  Richardson  (1844)  24 
Me.  82.  Sale  by  note  broker  of  note  which,  it  subsequently  turned  out, 
was  made  by  one  who  had  made  an  assignment,  of  which  fact  all  parties 
were  in  ignorance.  Hecht  v.  Batcheller  (1888)  147  Mass.  335;  Harris  v. 
Bank  (1883)  15  Fed.  786.  Mistake  as  to  value  of  U.  S.  bonds,  the  Govern- 
ment having,  unknown  to  the  parties,  extended  the  time  for  their  con- 
version. Sankey's  Exrs.  v.  Bank  (1875)  78  Pa.  St.  48.  Sale  of  note, 
maker  insolvent,  no  relief.  Day  v.  Kinney  (1881)  131  Mass.  37.  Sale 
of  ground  rent  under  the  mutual  understanding  that  it  was  irredeemable, 
when  in  point  of  fact  it  was  redeemable  and  therefore  of  less  value;  put 
by  the  court  on  the  ground  of  mistake  of  law;  no  relief  due  the  vendee. 
Clapp  v.  Hoffman   (1894)    159  Pa.  St.  531. 

^Iron  Co.  v.  Enterprise  Co.   (1883)   134  Mass.  433. 
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the  parties  both  rely  on  the  report  or  opinion  of  a  third  partyr 
the  law  is  otherwise,  and  the  mistake  is  a  ground  of  relief.67 

Another  exception  to  the  rule  as  to  the  non-relievability  of 
mutual  mistake  as  to  value  occurs  in  cases  of  sales  of  real  estate, 
most  of  which  arise  on  a  bill  for  specific  performance,  and  the 
relievability  of  the  mistake  is  probably  dependent  on  the  greater 
jurisdiction  which  equity  has  exercised  over  the  performance  of 
agreements  for  the  sale  of  real  estate  and  the  great  importance 
which  the  common  law  has  attached  to  that  species  of  prop- 
erty. The  relief,  however,  is  administered  in  like  manner  even 
after  the  deed  has  been  delivered,  in  which  case,  where  necessary, 
the  law  will  give  the  vendee  relief  by  way  of  defence  in  a  suit 
for  the  balance  of  the  purchase  money,  or  allow  the  vendor  to 
recover  any  balance  of  purchase  money  due,  or,  if  necessary, 
rescind  the  contract  and  direct  reconveyance  by  the  vendee  and 
repayment  by  the  vendor. 

The  mistake  as  to  value,  however,  must  depend  on  a  mutual 
error  as  to  some  specific  circumstance  connected  with  the  land  and 
affecting  the  value,  as  for  instance,  mistake  as  to  quantity  in  sale 
of  standing  timber,68  or  mistake  as  to  the  existence  of  valuable 
natural  deposits,60  or  a  mistake  as  to  existence  of  improve- 

87Sale  of  chattel ;  the  exact  quality  determined  by  third  party,  which 
determination  turned  out  to  be  erroneous;  purchaser  recovered  the  over- 
payment in  assumpsit.  Coxe  v.  Prentice  (1815)  3  M.  &  S.  344.  Outgoing 
and  incoming  tenant  had  valuation  of  fixtures,  etc.  made  by  a  third  party, 
which  was  erroneous ;  party  overpaying  entitled  to  recover.  Freeman  v. 
Jeffries  (1869)  L.  R.  4  Ex.  189.  Where  the  parties  both  suppose  the 
cash  price  of  certain  property  is  represented  in  an  inventory  made  by  a 
third  party,  and  there  is  a  mistake  therein,  the  purchaser  may  recover 
the  overpayment.  Sheffield  v.  Hamlin  (N.  Y.  1882)  26  Hun  237.  Agree- 
ment to  exchange  lands ;  mistake  in  survey  on  which  the  agreement  was 
based,  giving  plaintiff  five  acres  of  defendant's  land  and  defendant  one 
acre  of  plaintiff's  land;  bill  for  specific  performance  refused.  Gilroy  v. 
Alis  (1867)  22  la.  174.  Agreement  establishing  a  boundary  line  be- 
tween adjoining  owners  based  upon  an  erroneous  survey  made  for  both 
of  the  parties;  mistake  discovered  a  few  days  after  the  making  of  the 
agreement  and  before  anything  was  done  to  carry  it  out;  party  prejudiced 
brought  an  action  of  trespass  against  the  other  and  succeeded,  his  title 
being  founded  on  a  correction  of  the  mistake.  Coon  v.  Smith  (1864) 
29  N.  Y.  392.  See  also  Jenks  v.  Fritz  (Pa.  1844)  7  W.  &  S.  201;  Irwin 
v.  Wilson  (1887)  45  Ohio  St.  426. 

""Mistake  in  selling  timber  lands  as  so  many  feet  of  timber  when  it 
turned  out  that  there  was  practically  no  timber  on  the  land  at  all;  con- 
tract cancelled.  Thwing  v.  Hall  &  Ducey  Lumber  Co.  (1889)  40  Minn. 
184.  Sale  of  standing  timber;  vendor  and  vendee  mutually  erred  in  fix- 
ing the  line  of  the  purchase  to  include  timber  lands  belonging  to  a  third 
party;  vendee  allowed  a  proportionate  (one-third)  defence  in  action  for 
part  of  the  purchase  money.     Blygh  v.  Samsom   (1890)   137  Pa.  St.  368. 

"Vendee  relieved  from  paying  the  consideration  in  such  case.  Dale  v. 
Roosevelt  (N.  Y.  1821)  5  Johns.  Ch.  174.  Where,  however,  the  party 
clearly  takes  the  risk  of  oil  being  on  the  land,  he  can  have  no  defence. 
Watts  v.  Cummins  (1868)   59  Pa.  St.  84. 
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ments,70  or  mistake  as  to  area,  which  last  circumstance  requires 
more  extended  observation. 

Where  the  vendor  and  vendee  each  thinks  the  land  contains  a 
certain  area,  and  it  turns  out  that  there  is  an  error  and  the  dif- 
ference is  so  great  as  to  be  material,  and  it  appears  that  the  price 
of  the  land  was  fixed  by  the  area,  the  law  will  afford  relief  and 
the  vendee  may  recover  the  excess  price,  if  any,  paid;  and  the 
vendor  may  recover  the  balance  due  because  of  the  greater  area 
conveyed,  and  in  some  cases  the  contract  may  be  rescinded.71 

"Estate  swept  away  by  flood  or  destroyed  by  earthquake,  by  which, 
of  course,  is  meant  destruction  of  the  improvements.  Hitchcock  v.  Gid- 
dings  (1817)  4  Price  135,  141  dictum;  s.  c.  Daniels  1.  There  is  a  dictum 
of  Clark,  J.,  in  Babcock  v.  Day  (1883)  104  Pa.  St.  4,  that  where  the 
parties  make  a  mistake  in  thinking  a  certain  barn  was  on  the  land,  when 
it  was  on  an  adjoining  property,  the  vendee  is  entitled  to  have  a  recon- 
veyance and  ask  for  rescission. 

"Vendor  discovered  the  mistake  one  year  after  the  deed  was  delivered, 
and  the  court  entered  a  decree  directing  the  payment  of  an  additional 
compensation ;  there  was  an  error  here  of  10,000  sq.  ft.  Lawrence  v. 
Staigg  (1866)  8  R.  I.  256;  Keener,  Vol.  3,  p.  229.  Vendee  allowed  to  have 
a  deduction  from  the  amount  of  the  purchase  money  bond  and  mortgage ; 
difference  of  13  acres.  Paine  v.  Upton  (1882)  87  N.  Y.  327;  Keener, 
Vol.  3,  p.  256.  Parties  agree  to  sell  at  so  much  an  acre,  the  amount  of 
acreage  to  be  determined  by  a  skillful  artist,  who  made  a  mistake  in  his 
measurements ;  the  vendee  was  allowed  a  pro  tanto  defence  in  action  for 
the  purchase  money.  Jenks  v.  Fritz  (Pa.  1844)  7  W.  &  S.  201.  In  Glen 
v.  Glen  (Pa.  1818)  4  S.  &  R.  488,  however,  there  was  a  contrary  decision 
put  on  the  ground  that  the  proceedings  were  begun  thirteen  years  after 
the  delivery  of  the  deed  and  after  the  vendor  and  vendee  were  dead; 
the  excess  here  was  in  favor  of  the  vendor,  and  the  case  may  be  explained 
on  the  ground  that  it  was  a  gift. 

Plaintiff  vendee  obtained  relief  in  equity  against  vendor  for  deficiency 
in  area ;  details  of  relief  not  given ;  contract  probably  rescinded  in  toto. 
Newton  v.  Tolles  (1889)  66  N.  H.  136;  Keener,  Vol.  3,  p.  383.  Sale  of 
200  acres  at  auction  by  administrator  at  so  much  an  acre ;  purchase  money 
paid ;  deed  delivered  conveying  585  acres ;  vendor  entitled  to  recover  the 
excess.  Ladd  v.  Pleasants  (1873)  39  Tex.  415.  Sale  of  farm  land  at  so 
much  an  acre,  and  it  turned  out  that  there  was  a  deficiency  in  the  number 
conveyed,  purchaser  was  entitled  to  compensation.  Shovel  v.  Bogan 
(1708)  2  Eq.  Abr.  688.  Mistake  in  quantity;  vendor  entitled  to  an  abate- 
ment of  the  purchase  price  upon  a  bill  for  specific  performance.  This 
case  is  a  good  illustration  of  the  flexibility  of  the  decree  of  a  court  of 
equity  in  adjusting  the  rights  of  the  parties.  Hill  v.  Buckley  (1811)  17 
Ves.  394.  Vendor  discovered  mistake  before  executing  deed ;  difference 
between  490  and  400  acres ;  specific  performance  decreed  only  for  400 
acres.  Harrison  v.  Talbot  (Ky.  1834)  2  Dana  258.  Deed  delivered, 
vendee  entitled,  to  abatement  in  suit  on  the  bonds ;  question  discussed  as 
to  how  the  amount  of  the  abatement  was  to  be  fixed,  difference  between 
250  and  150  acres.  Yost  v.  Mallicotte's  Adm.  (1883)  77  Va.  610.  Land 
was  sold  at  a  judicial  sale,  according  to  a  survey,  as  containing  40  acres, 
and  it  afterwards  appeared  that  it  contained  128  acres ;  deed  was  delivered 
and  the  purchase  money  paid ;  the  land  was  sold  to  pay  debts  of  the  de- 
cedent, and  the  heirs  at  law  brought  suit  to  recover  the  excess  and  re- 
covered. The  court  said  it  made  no  difference  whether  the  sale  was  by 
the  acre  or  in  gross,  the  great  discrepancy  being  sufficient,  in  the  view  of 
the  court,  to  move  the  Chancellor.  Miller  v.  Craig  (1886)  83  Ky.  623. 
Where  the  parties  agree  to  sell  a  certain  city  lot  for  a  specific  sum  under 
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The  same  principle  applies  even  where  the  sale  is  for  a  lump 
sum  if  it  appears  that  the  question  of  the  quantity  of  the  land 
materially  influenced  the  selling  price.72  In  most  cases  of  a  sale 
for  a  lump  sum,  however,  the  land  is  sold  as  a  whole,  without 
reference  to  area,  and  the  law  affords  no  relief.73  If  there  is  a 
great  discrepancy  between  the  description  and  the  premises  con- 
veyed, the  law  will  sometimes  interfere  on  that  ground  alone.74 
Where,  however,  it  appears  that  in  the  course  of  the  offer  and  ac- 
ceptance or  at  the  final  settlement  there  is  a  doubt  as  to  the  quan- 
tity, and  the  parties  close  the  agreement  with  that  doubt  in  mind, 
each  takes  the  risk  and  there  is  no  relief.75 

Where  there  is  an  agreement  for  the  sale  of  land,  and  it  is  the 
intention  of  the  parties  to  fix  the  price  at  so  much  per  acre,  the 
law  compels  the  payment  of  the  purchase  money  according  to  the 
quantity,  and  it  is  presumed  that  the  parties  intended  a  survey, 
even  though  not  provided  for  in  the  agreement.76 

In  these  cases,  there  is  really  a  contract  with  one  of  its  terms 
incomplete  and  unaccepted,  and  if  the  vendee  accepts  a  deed 
describing  the  land  without  having  made  or  insisted  upon  a  survey, 
and  pays  part  of  the  purchase  money,  he  cannot  defend  in  an  action 
for  the  balance  on  the  ground  of  deficiency,  because  he  had  an 
opportunity  to  correct  the  mistake  and  failed  to  do  so.    This  is  a 

a  mutual  mistake  as  to  number  of  square  feet  it  contained;  held,  the 
vendor  could  have  the  contract  rescinded  unless  the  vendee  would  accept 
the  deed  of  the  lot  as  it  stood.  Kane  v.  Demelman  (1898)  172  Mass.  17. 
See  also,  Rogers  v.  Pattie  (1898)  96  Va.  498;  West  Mining  Co.  v.  Coal 
Co.  (1875)  8  W.  Va.  406.  In  the  latter  case,  however,  the  vendor  lost 
his  right  by  laches  and  because  of  other  circumstances. 

"Yost  v.  Mallicotte's  Adm.   (1883)   77  Va.  610. 

"Frederick  v.  Campbell  (Pa.  1825)  13  S.  &  R.  136;  Rodgers  v. 
Olshoffsky  (1885)  no  Pa.  St.  147;  Winston  v.  Browning  (1878)  61  Ala. 
80;  Noble  v.  Googins   (1868)  99  Mass.  231. 

"Pratt  v.  Bowman   (1893)  37  W.  Va.  715. 

"Ashcom  v.  Smith  (Pa.  1830)  2  P.  &  W.  211;  Weaver  v.  Carter  (Va. 
1839)   10  Leigh  37;  Marvin  v.  Bennett  (N.  Y.  1840)  8  Paige  312. 

For  a  discussion  of  the  effect  of  the  words  "more  or  less,"  see  Ashcom 
v.  Smith  supra;  Coughenour's  Adm'rs.  v.  Stauft  (1874)   77  Pa.  St.  191- 

"Bailey  v.  Snyder  (Pa.  1825)  13  S.  &  R.  160;  Agnew,  C.'J.,  in  Coughe- 
nour's Adm'rs  v.  Stauft  (1874)  77  Pa.  St.  191  at  195. 

Where,  however,  a  survey  is  made  showing  a  deficiency,  and  the  vendor 
allows  an  abatement  accordingly  in  the  price  and  the  error  in  the  survey 
was  discovered  nine  years  later,  in  consequence  of  which  it  appeared  that 
the  abatement  should  not  have  been  made,  it  was  held  that  the  vendor 
could  sue  and  recover  the  land  or  the  money.  Calhoun  v  Teal  (1901)  106 
La.  47;  see  contra  Iverson  v.  Wilburn  (1880)  65  Ga.  103,  where  the  trans- 
action was  complete,  to  be  explained  probably  on  the  ground  of  laches. 
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case  where  the  vendee  takes  the  risk  of  the  fact  being  as  he  sup- 
posed it  to  be.77 

Where,  however,  there  is  no  evidence  except  the  deed,  and  the 
description  in  the  deed  differs  from  the  lot  actually  conveyed, 
neither  party  can  have  relief.78 

There  are  a  number  of  other  cases  of  mutual  mistake  in  the 
formation  of  the  contract  in  which  relief  has  been  afforded  which 
do  not  seem  to  fall  within  any  of  the  groups  we  have  just  noticed. 
They  are  collected  in  the  note.79    And  a  few  cases  of  mutual  mis- 

"Coughenour's  Adm'rs  v.  Stauft  (1874)  77  Pa.  St.  191;  Hershey  v. 
Keembortz  (1847)  6  Pa.  St.  128.  He  must  pay  the  price  fixed  in  the 
articles  of  agreement.  Bailey  v.  Snyder  (Pa.  1825)  13  S.  &  R.  160.  See 
also  Smith  v.  Evans  (Pa.  1813)  6  Bin.  102. 

78Deed  delivered ;  entire  purchase  money  paid ;  action  founded  on  sup- 
posed implied  covenant  as  to  quantity  in  the  deed.  Large  v.  Penn.  (Pa. 
1821)  6  S.  &  R.  488.  Village  lot  deed  delivered;  purchase  money  paid; 
no  relief.  Kreiter  v.  Bomberger  (1876)  82  Pa.  St.  59.  Farm  land;  deed 
delivered;  action  for  purchase  money;  no  relief.  Boar  v.  McCormick  (Pa. 
1814)  1  S.  &  R  166.  The  vendor's  right  may  be  affected  by  vendee's 
change  of  position,  and  consequently  the  vendor  can  have  no  relief  after 
the  vendee  has  sold  and  conveyed  the  property,  and  after  a  lapse  of  six 
years.  Paulison  v.  Van  Iderstine  (1877)  28  N.  J.  Eq.  305.  Where,  how- 
ever, the  vendee  has  learned  of  the  error  and  subsequently  disposed  of 
the  land,  he  must  pay  or  return  the  land.  Pratt  v.  Bowman  (1893)  37 
W.  Va.  715. 

The  vendee's  right  may  likewise  be  affected.  Thus,  if  the  vendee 
makes  improvements,  after  knowing  of  the  mistake,  to  the  prejudice 
of  the  vendor,  he  can  have  no  compensation  for  improvements  on  the  part 
he  is  required  to  restore.  Gillespie  v.  Moon  (N.  Y.  1817)  2  Johns.  Ch.  585. 
The  vendee,  however,  is  not  in  a  position  to  defend  if  he  has  disabled 
himself  from  returning  the  lot  as  to  which  he  claimed  a  deficiency 
by  selling  it  to  another  person,  particularly  when  he  has  sold  it  at  a 
profit.     Rodgers  v.  Olshoffsky  (1885)    no  Pa.  St.  147. 

"Where  the  parties  enter  into  an  agreement  to  build  a  flour  mill  to 
conform  to  a  certain  test,  as  to  which  test,  it  subsequently  turns  out,  there 
was  a  mutual  error  to  the  prejudice  of  the  party  who  agreed  to  build 
the  mill,  it  was  held  he  was  justified  in  abandoning  the  contract.  Nor- 
dyke  v.  Marmon  Co.  and  Kehlor  (1809)  155  Mo.  643.  A.  and  B.  had 
been  partners  and  had  agreed  to  dissolve ;  they  made  a  mutual  mistake  in 
striking  the  partnership  acount ;  one  partner  gave  his  note  to  the  other 
in  payment  of  the  amount  supposed  to  be  due  by  this  account,  and  it 
was  held,  in  an  action  on  the  note,  that  he  could  show  the  mistake  in 
defence.  Wildermann  v.  Donnelly  (1902)  86  Minn.  184.  A.  leased  a 
water  power  to  be  used  in  grinding  pulp.  Title  was  subject  to  a  limita- 
tion preventing  its  use  for  that  purpose,  of  which  both  parties  were 
ignorant;  it  was  held  the  lessor  could  not  recover  any  rent.  Bedell  v. 
Wilder  (1892)  65  Vt.  406.  Agreement  between  adjoining  owners  founded 
on  a  mutual  mistake  as  to  the  location  of  a  party  wall ;  it  was  held  that 
the  party  obligated  under  the  agreement  could  refuse  to  pay.  Koenig  v. 
Haddix  (1886)  21  111.  App.  53.  Where  the  parties  insure  a  ship  bound  to 
a  certain  port,  and  suppose  that  trade  with  that  port  is  lawful,  and  the 
ship  sails  to  the  port  and  is  seized,  the  entry  being  unlawful,  unknown 
to  the  insured  and  the  company,  the  company  is  not  liable.  Andrews  et  al. 
v,  Ins.  Co.  (1822)  3  Mason  6. 
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take  in  which  no  relief  was  afforded  are  also  collected  in  the 
note.80 

We  have  now  made  a  somewhat  rough  arrangement  of  some 
of  the  cases  depending  on  the  effect  of  mistake  in  formation  of 
a  contract,  and  the  question  is  as  to  the  principles  involved.  It 
appears  that  where  the  mistake  is  such  that  one  of  the  parties 
cannot  perform  the  contract  as  made,  as  where  the  mutual  mis- 
take is  as  to  the  existence  of  the  thing  sold,  the  existence  of 
natural  deposits  agreed  to  be  mined,  mistake  as  to  title,  with  an 
exception  in  the  case  of  mutual  mistake  as  to  title  to  a  patent, 
the  law  will  give  the  party  who  is  bound  to  perform,  relief  from 
the  contract  on  some  equitable  ground,  but  his  inability  to  recover 
on  the  contract  depends  solely  on  the  common  law,  because  he 
cannot  aver  performance  or  readiness  to  perform. 

In  these  cases,  if  the  party  not  prejudiced  by  the  mistake  has 
performed,  he  can  recover  back  his  performance  on  showing  the 
failure  to  perform  by  the  other  party.  There  are,  therefore,  two 
separate  questions,  one,  the  right  of  a  party  to  the  contract  to  be 
relieved  from  its  burden,  the  other,  the  right  of  the  other  party 
to  recover  back  the  performance  under  the  contract.    Upon  what 

A.  purchased  and  paid  for  stock  in  a  foreign  corporation,  which  stock 
was  issued  to  him  at  a  price  below  its  par  value  in  violation  of  the  laws 
of  the  State  in  which  it  was  formed,  and  the  certificate  was  some  years 
afterwards  declared  void  by  the  courts  of  that  State.  It  was  intimated 
that  A.  had  a  right  to  rescind  the  purchase  and  recover  from  the  cor- 
poration the  amount  paid,  but  that  he  was  barred  by  his  laches,  eight 
years  having  elapsed,  as  he  was  bound  to  use  reasonable  diligence  to  dis- 
cover the  law  of  the  State  of  incorporation.  Hallett  v.  New  Eng.  Roller 
Grate  Co.  (iooo)  105  Fed.  217.  Where  certain  notes  were  sold  at  18% 
discount,  and  were  represented  by  the  seller  to  be  business  paper,  and  it 
turned  out  that  they  were  accommodation  notes  and  usurious  and  void 
in  the  purchaser's  hands,  it  was  held  the  latter  could  recover.  Webb  v. 
Odell   (1872)   49  N.  Y.  583. 

80Where  there  is  a  sale  of  an  encumbrance  (note  and  trust  deed),  both 
parties  supposing  it  to  be  a  first  encumbrance,  and  it  turns  out  to  be  a 
second  encumbrance,  no  relief.  Sample  v.  Bridgforth  (1894)  72  Miss. 
293.  Purchase  of  an  interest  in  a  manufacturing  corporation  with  full 
opportunity  to  examine  books,  and  mutual  mistake  as  to  state  of  certain 
accounts,  no  relief;  Segur  v.  Tingley  (1835)  "  Conn.  134;  the  court, 
however,  said  in  this  case,  that  the  mistake  was  immaterial,  being  as  to 
a  small  account  not  particularly  affecting  the  result.  Mutual  mistake 
as  to  the  existence  of  prior  insurance  by  the  same  company  on  the  same 
property.  Policy  issued  not  void,  although  a  contract  would  not  have  been 
made  if  the  existence  of  the  prior  insurance  had  been  known.  Iron  Co. 
v.  Insurance  Co.  (1883)  134  Mass.  433.  Where  there  was  a  sale  of  the 
personal  property  and  crops  on  a  farm,  the  amount  of  which  was  un- 
known, the  parties  made  a  mutual  mistake  as  to  the  quantity  and  settled 
accordingly.  It  was  subsequently  discovered  that  there  was  a  mistake,  and 
it  was  held  that  the  purchaser  was  not  entitled  to  recover  the  amount  over- 
paid, since  both  parties  had  an  equal  opportunity  to  inspect  the  property. 
McCrea  v.  Longstreth  (1851)   17  Pa.  St.  316. 


MISTAKE  IN   CONTRACT.  221 

principle  does  the  law  protect  the  party  who  has  suffered  from  the 
mistake?  We  have  seen  that  in  some  instances  he  is  protected 
and  sometimes  he  is  not. 

It  is  very  difficult  to  distinguish  many  of  these  cases  from 
those  where  the  relief  is  afforded  on  the  ground  of  impossibility 
of  performance.81  The  leading  case  on  this  point  is  Clifford  v. 
Lord  Watts,82  where  A  demised  to  B  certain  land,  with  a  cove- 
nant in  the  lease  that  B  should  dig  not  less  than  a  certain  amount 
of  clay  in  each  year  and  pay  a  royalty.  B  did  not  dig  the  amount, 
and  A  sued  on  the  contract  and  assigned  the  breach.  Plea  on 
equitable  grounds  that  defendant  could  not  dig  that  amount  of 
clay  because  there  was  not  that  much  clay  in  the  ground,  which 
defendant  did  not  know  when  he  made  the  covenant,  and  the  plea 
was  sustained.83  This  is  a  plain  case  where  the  court,  in  a  com- 
mon law  proceeding,  allowed  an  equitable  defence  upon  the  ground 
of  impossibility  of  performance,  and  is  not  to  be  distinguished 
from  the  cases  heretofore  referred  to,84  where  there  was  a  mistake 
as  to  the  existence  of  natural  deposits  on  land.  The  similarity 
of  relief  afforded  has  been  noticed  by  several  writers.85  It  may 
be  concluded,  therefore,  that  in  the  cases  referred  to,  the  party 
prejudiced  by  the  mistake  may  be  relieved  from  the  burden  of 
the  contract  when  it  turns  out,  on  the  facts  as  they  really  are, 
that  it  is  impossible  for  him  to  perform  the  contract.  The  ques- 
tion as  to  when  it  is  legally  impossible  to  perform  a  contract  is 
answered  by  the  law  of  impossibility  of  performance  and  not  by 
the  law  of  mistake.     It  also  seems  that  the  party  prejudiced  by 

"For   cases   of   impossibility   of   performance   see  Re   Companies   Acts 

(1904)  117  L.  T.  60,  and  note  in  18  Harv.  L.  Rev.  64  (1904)  ;  Stanton  v. 
N.  Y.  etc.  R.  R.  Co.  (1890)  59  Conn.  272;  No.  Pacific  R.  R.  Co.  v.  Ameri- 
can Trading  Co.  (1904)  195  U.  S.  4395  18  Harv.  L.  Rev.  384  (1905)  ;  Hous- 
ton Ice  Co.  v.  Keenan  (1905)  99  Tex.  79,  and  note  in  19  Harv.  L.  Rev.  134 

(1905)  ;  Baily  v.  De  Crespigny  (1869)  L.  R.  4  Q.  B.  180;  Bovine  v.  Dent 
and  Wilkinson  (1004)  21  T.  L.  R.  82,  and  note  in  18  Harv.  L.  Rev.  392 
(1905)- 

"(1870)  L.  R.  5  C.  P.  576. 

MFor  a  similar  case,  see  Ridgely  v.  Conewago  Iron  Co.  (1893)  53  Fed- 
988. 

"See  n.  49  supra. 

**Mr.  Bishop,  Contracts  (2  ed.  1907)  Sec.  587,  treats  the  case  of  the 
sale  of  a  non-existing  thing  which  the  parties  believe  to  exist  as  a  case 
of  impossibility  of  performance;  he  says  that  there  is  a  contract,  and  then, 
in  Sec.  695,  says  that  the  stipulations  are  void.  Mr.  Pollock  points  out  the 
difficulty  of  distinguishing  between  many  cases  of  mistake  and  cases  of 
impossibility  of  performance,  (Wald's  ed.  1906)  526,  540,  (7  Eng.  ed.)  419. 
See  also  Anson,  Contracts  (8  ed.  N.  Y.  1903)  390,  391. 
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the  mistake  can  have  no  relief  except  the  relief  from  the  burden 
of  the  contract.86 

The  right  of  the  party  who  has  performed  to  recover  back  his 
performance  depends  on  a  different  theory.  The  notion  of  failure 
of  consideration  is  frequently  adverted  to,87  but  it  must  be  con- 
fined to  the  case  under  discussion  of  a  recovery  of  performance 
where  the  other  party  fails  to  perform.88 

In  most  contracts  one  of  the  parties  performs  first,  and  unless 
he  can  do  so  with  some  confidence  that  he  will  receive  the  per- 
formance due  him  in  return,  the  business  of  the  community  will 
be  at  a  standstill.  If,  therefore,  his  confidence  has  been  disap- 
pointed by  the  failure  to  receive  the  performance  bargained  for, 
the  law  must  confer  a  remedy  to  enable  him  to  recover  back  the 
performance,  and  it  makes  no  difference  whether  the  failure  of 
the  other  party  to  perform  was  caused  by  mutual  mistake  in  the 
formation  of  the  contract  or  by  any  other  cause ;  the  result  is  the 
same  in  every  case.  It  seems,  therefore,  that  no  question  as  to 
the  effect  of  a  mistake  is  properly  involved  in  these  cases. 

There  are,  however,  a  number  of  cases  of  mutual  mistake  in 
formation  where  the  party  prejudiced  by  the  mistake  will  be  given 
relief,  which  obviously  do  not  depend  on  the  doctrine  of  impos- 
sibility of  performance.  Thus,  where  the  parties  assign  a  life 
policy  under  a  mutual  error  as  to  the  existence  of  the  insured,  or 
where  there  is  a  mistake  as  to  value  depending  on  an  error  in  the 
opinion  of  a  third  person,  or  mistake  as  to  value  of  real  estate, 
some  other  principle  must  be  invoked  to  explain  the  relief  af- 
forded. In  all  these  cases  the  party  prejudiced  by  the  mistake 
can  and  generally  has  performed,  and  his  right  to  recover  must 
therefore  depend  on  some  other  principle  than  that  of  impossibility 
of  performance.    The  law  on  this  point  is  probably  as  yet  unde- 

88Kerr,  Fraud  and  Mistake   (4  ed.  1910)  483. 

""Mistake  perhaps  not  very  different  from  want  of  consideration." 
Gibson,  J.,  in  Bellas  v.  Hays  (Pa.  1819)  5  S.  &  R.  427  at  440.  Mr.  Keener 
says,  in  1  Harv.  L.  Rev.  215  (1888),  in  an  article  entitled  "Recovery  of 
money  paid  under  mistake  of  fact,"  that  the  equity  in  the  plaintiff's 
favor  is  a  failure  of  consideration  rather  than  mistake,  and  that  in  this 
particular  class  of  cases,  he  establishes  equity  mainly  by  failure  of  con- 
sideration, by  showing  that  he  parted  with  the  money  without  receiving 
a  certain  equivalent  because  of  mistake.  See  also  Pollock,  Contracts 
(Wald's  ed.  1906)  732,  (7  Eng.  ed.)  599,  and  Benjamin,  Sales  (2  ed.  N.  Y. 
1877)  Sec.  414  et  seq.  Mr.  Anson,  Contracts  (8  ed.  N.  Y.  1903)  157, 
calls  attention  to  the  practice  "common  even  to  learned  and  acute  writers 
of  blending  mistake  and  failure  of  consideration." 

"Of  course,  the  term  "failure  of  consideration"  is  used  in  another 
sense,  as  meaning  that  there  is  no  consideration  for  the  contract  in  the 
beginning.  The  distinction  between  the  two  meanings  is  clear. 
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veloped,  and  we  have  not  collected  enough  cases  to  enable  us 
to  make  any  definite  statement  as  to  the  principle  involved.  The 
relief  afforded  probably  depends  on  the  somewhat  ambiguous 
principle  that  a  court  of  equity  will  not  permit  one  man  to  enrich 
himself  unjustly  at  the  expense  of  another,  and  it  may  be  said  that 
there  is  injustice  when  the  parties  have  mutually  made  the  same 
assumption  as  the  basis  of  the  formation  of  the  contract,  and  it 
subsequently  turns  out  that  the  fact  is  otherwise,  in  consequence 
of  which  one  of  the  parties  will  suffer  serious  financial  loss  by 
performing  the  contract,  and  the  other  party  will  reap  a  corre- 
sponding financial  advantage. 

This  principle,  however,  clearly  does  not  apply  to  the  case  of 
a  mutual  mistake  as  to  the  value  of  the  thing  sold.  Here  the 
general  principle  that  there  can  be  no  relief  because  of  mistake 
applies.  Equity  declines  to  interfere  in  this  case  because  public 
policy  having  in  view  the  interests  of  business  and  commerce,  re- 
quires that  there  must  be  some  leeway  for  bargaining  and  some 
chance  for  one  party  or  the  other  to  gain  some  advantage;  other- 
wise there  would  be  no  incentive  to  trade.  In  many  commercial 
transactions  there  is,  to  a  certain  extent,  a  mistake  by  one  party 
or  the  other  as  to  the  value  of  the  thing  sold.  Courts  of  equity 
have  refrained  from  interfering  in  these  cases  because  it  would 
be  impossible  to  draw  the  line  and  determine  how  much  of  a  mis- 
take in  value  should  be  a  ground  for  relief. 

The  case  of  mistake  as  to  the  value  of  land  is  an  exception 
for  several  reasons:  (i)  the  value  of  the  land  and  the  influence 
of  the  particular  mistake  on  the  price  can  be  more  easily  and 
accurately  ascertained  than  in  a  case  of  personal  property; 
(2)  land  has  not  been  generally  considered  the  subject  of  trade 
and  commerce;  (3)  the  performance  of  agreements  for  the  sales 
of  land  has  always  been  under  the  special  jurisdiction  of  the  Chan- 
cellor, who  is  thus  more  easily  enabled  to  apply  equitable  prin- 
ciples; (4)  because  of  the  great  importance  attached  by  the  com- 
mon law  to  real  property. 

It  is  commonly  said  that  the  mistake  must  be  as  to  the  subject 
matter  or  as  to  some  intrinsic  fact.89  This  principle,  however,  does 
not  assist  us  because  it  does  not  tell  us  what  is  the  subject  matter 
or  what  is  an  intrinsic  fact.  It  further  fails  to  distinguish  be- 
tween  (1)   mistake  involving  impossibility  of  performance,    (2) 

""One  writer  speaks  of  extrinsic  mistake  and  intrinsic  mistake.  This 
is  obscure.  It  is  not  the  mistake  which  is  extrinsic  or  intrinsic,  but  the 
fact  as  to  which  the  mistake  is  made. 
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mistake  involving  the  principle  of  unjust  enrichment,  (3)  the 
question  of  relieving  one  party  from  the  burden  of  the  contract 
because  of  mistake,  and  (4)  the  question  of  permitting  one  party 
to  recover  a  performance  on  the  ground  of  failure  of  performance 
on  the  other  side.  This  question  of  mutual  mistake  in  formation 
is  the  most  difficult  part  of  the  whole  subject,  and  it  is  probably 
not  possible  at  the  present  time  to  offer  any  more  definite  con- 
clusion on  the  matter. 

Unilateral  Mistake. 

We  come  now  to  the  case  of  unilateral  mistake  in  formation 
of  the  contract,  that  is,  a  mistake  made  by  one  party  only,  and 
here  we  must  distinguish  two  cases,  one,  where  the  mistake  is 
known  to  the  other  party,  and  the  other,  where  the  mistake  is 
not  known. 

As  to  the  first  case  the  law  is  clear  and  well  settled.  When 
one  party  makes  a  mistake  in  offer  or  acceptance,  which  mistake 
is  not  apparent  to  the  other  party,  the  party  making  the  mistake 
cannot  escape  from  the  obligation  of  the  contract ;  he  must  stand 
by  his  offer  or  acceptance  as  communicated  to  the  other  party.90 

""Accordingly,  in  the  following  cases  of  mistake  by  one  paryt,  the  law 
afforded  no  relief:  Mistake  in  estimate.  McCormack  v.  Lynch  (1897) 
69  Mo.  App.  524;  Moffett,  Hodgkins  &  Clark  Co.  v.  Rochester  (1898)  91 
Fed.  28,  and  see  (1899)  178  U.  S.  373,  where  the  decision  was  reversed 
on  the  ground  that  the  mistaken  offer  had  been  withdrawn  before  accept- 
ance; Crilly  v.  Board  of  Education  (1894)  54  111.  App.  371;  Brown  v. 
Levy  (1902)  29  Tex.  Civ.  App.  389;  Douglas  v.  Grant  (1882)  12  111.  App. 
273;  Steinmeyer  v.  Schroeppel  (1907)  226  111.  9.  For  a  criticism  of  this 
case,  see  2  111.  L.  Rev.  267  (1908),  where  the  learned  commentator  takes 
the  view  that  the  decision  holding  the  offeror  to  his  offer  amounts  to 
taking  property  away  from  him  and  giving  it  to  the  other  party  for  noth- 
ing and  against  his  will ;  that  a  court  of  equity  clearly  would  not  decree 
specific  performance  and  should  award  restitution. 

Contractor  who  bid  according  to  wrong  plans  cannot  recover  excess 
cost  of  performing  the  contract  occasioned  thereby;  Electric  Light  Co.  v. 
Poor  District  (1902)  21  Pa.  Super.  Ct.  95;  the  decision  contra  in  Board 
v.  Bender  (1905)  36  Ind.  App.  164  is  opposed  to  the  weight  of  authority. 
Offeror  made  a  mistake  in  computing  the  price  of  cattle  he  offered  for 
sale.  Griffin  v.  O'Neil  (1892)  48  Kan.  117.  Intention  to  subscribe  for 
$1,000  worth  of  stock;  in  fact,  subscribed  for  $2,000.  Diman  v.  Prov., 
Warren  &  Bristol  R.  R.  Co.  (1858)  5  R.  I.  130;  Keener,  Vol.  3,  p.  256. 
See,  also,  Path  Valley  R.  R.  Co.  v.  Brinley  (1894)  15  Pa.  C.  C.  339,  where 
the  unilateral  mistake  in  the  subscription  was  induced  by  the  fraudulent 
representation  of  a  third  party.  Mistake  by  vendee  in  accepting  deed  of 
land  in  payment  of  a  debt;  Beebe  v.  Birkett  (1896)  109  Mich.  663;  court 
in  this  case  seemed  to  consider  the  failure  of  the  creditor  to  use  ordinary 
care  as  material ;  of  course,  immaterial  in  the  case  of  unilateral  mistake. 
Mistake  as  to  the  effect  of  an  agreement.  Hawralty  v.  Warren  (1866) 
18  N.  J.  Eq.  124.  Mistake  in  quoting  price  of  goods.  Star  Glass  Co.  v. 
Longley  &  Robinson  (1880)  64  Ga.  576.  Mistake  in  showing  the  wrong 
sample.     Scott  v.  Littledale    (1858)   8  E.  &  B.  815;   seller  repudiated  the 
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Many  insurance  cases  are  to  be  determined  by  the  same  prin- 
ciple. The  insured  applies  for  insurance,  the  company  accepts, 
and  the  policy  which  is  issued  is  written  evidence  of  the  per- 
formance by  the  insured,  to-wit,  the  payment  of  the  premium  and 
of  the  obligation  assumed  by  the  company  and  yet  to  be  performed. 
The  application  is  the  offer  of  the  insured.01  If  the  policy  con- 
forms to  the  application,  no  mistake  by  the  insured  in  making  the 
application  can  be  the  subject  of  relief.  This  is  a  case  of  a  uni- 
lateral mistake  in  the  formation  of  a  contract.92 

Where  the  unilateral  mistake  is  on  the  part  of  the  insurance 
company,  the  rule  is  different  because  the  contract  is  one  where 
it  is  the  duty  of  the  insured  to  disclose  matters  material  to  the 

sale  but  was  held  liable  in  a  common  law  action;  intimated  by  the  court 
that  there  might  be  relief  in  a  court  of  equity.  Mistake  in  signing  a 
document  arising  from  ignorance  of  English  and  error  of  the  interpreter. 
Phillip  v.  Gallant  (1875)  62  N.  Y.  256.  Mistake  as  to  the  liability  as- 
sumed by  becoming  a  stockholder;  put  by  the  court  partly  on  the  ground 
of  mistake  of  law.  Upton  v.  Tribilcock  (1875)  91  U.  S.  45.  Mistake 
by  vendee  as  to  quality  of  land.  Taylor  v.  Fleet  (N.  Y.  1848)  4  Barb.  95. 
A.,  thinking  he  had  been  lawfully  drafted,  when  it  turned  out  he  had  not, 
contracted  with  B.  to  go  as  his  substitute.  Held,  he  could  not  be  relieved 
from  paying  the  amount  promised.  Harter  v.  Bomberger  (1864)  47  Pa. 
St.  492.  Mistake  in  making  an  exchange  of  lands.  Duke  of  Beaufort  v. 
Neeld  (1844)  12  CI.  &  F.  248.  Where  there  was  a  lease  of  all 
the  water  on  the  lessor's  land,  the  circumstance  that  the  lessee  believed 
that  a  particular  spring  was  on  the  lessor's  land,  whereas  it  was  situate 
on  the  adjoining  land,  is  no  defense  to  an  action  for  rent.  Bible  v. 
Centre  Hall  Boro.  (1902)  19  Pa.  Super.  Ct.  136.  Mistake  by  vendee 
as  to  the  land  purchased ;  the  court  refused  to  reform  the  agreement 
of  sale.  Webster  v.  Stark  (Tenn.  1882)  10  Lea  406.  Mistake  in  think- 
ing the  article  purchased  would  answer  a  certain  purpose.  Chanler 
v.  Hopkins  (1838)  4  M.  &  W.  398;  Ollivant  v.  Bagley  (1843)  5  Q-  B.  288; 
Prudeaux  v.  Bunnett  (1857)  1  C.  B.  [n.  s.]  613.  Mistake  in  written  order 
for  goods.  Coates  &  Sens  v.  Buck  (1896)  93  Wis.  128.  Trustee  made  a 
unilateral  mistake  in  dealing,  as  to  the  legal  title,  with  the  third  person, 
and  neither  he  nor  the  cestui  que  trust  had  any  standing  to  be  relieved 
from  the  consequences  of  mistake.  Wilson  v.  Western  Land  Co.  (1877) 
77  N.  C.  445.  Mistake  by  vendor.  Paulison  v.  Van  Iderstine  (1877)  28 
N.  J.  Eq.  306,  semble.  For  a  case  where  the  offer  was  ambiguous  and  the 
acceptor  took  an  unreasonable  view,  see  Butler  v.  Moses  (1885)  43 
Ohio  St.  166. 

See  also  Grant  Marble  Co.  v.  Abbot  (Wis.  1910)  124  N.  W.  264; 
Valve  Co.  v.  Klingelhofer  (1904)  210  Pa.  St.  513;  Silvernail  v.  Cole 
(N.  Y.  1852)  12  Barb.  685.  semble;  Smith  v.  Hughes  (1871)  L.  R. 
6  Q.  B.  597;  Peirce  v.  Colcord  (1873)  113  Mass.  372;  U.  S.  v.  Charles 
(1896)  74  Fed.  142;  Grymes  v.  Sanders  (1876)  93  U.  S.  55;  Keener,  Vol. 
3,  P-  175- 

91In  some  cases,  however,  the  business  custom  is  such  that  the  ap- 
plication plays  very  little  part  in  the  transaction.  See  Mackenzie  v.  Coul- 
son  (1869)  8  Eq.  Cases  368;  Keener,  Vol.  3,  p.  267,  discussed  infra  in 
Part  III. 

*2In  these  cases,  where  there  was  such  a  mistake,  the  insured  was  af- 
forded no  relief.  Ledyard  v.  Fire  Ins.  Co.  (1869)  24  Wis.  496;  Susque- 
hanna Ins.  Co.  v.  Swank  (1882)  102  Pa.  St.  17;  Boyce  v.  Ins.  Co.  (1904) 
24  Pa.  Super.  Ct.  589. 
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risk.  Accordingly,  in  such  case,  the  company  can  have  relief  from 
liability  on  the  policy  because  of  the  unilateral  mistake.93 

So  also  where  partners  agree  on  dissolution,  and  one  party 
buys  the  other  out.  In  such  case,  if  either  makes  a  mistake  in 
his  estimate  of  the  value  of  the  business  or  of  his  or  the  other 
partner's  share,  and  his  offer  to  buy  or  sell  is  based  on  this  error, 
the  mistake  is  his,  and  the  other  partner  having  accepted  the 
offer,  the  partner  making  the  mistake  cannot  have  any  relief.94 

If  A  has  an  interest  in  an  estate,  and  he  is  induced  to  release 
or  assign  that  interest  in  consideration  of  some  benefit,  and  makes 
a  mistake  as  to  the  value  of  his  interest,  it  is  a  case  of  unilateral 
mistake  in  the  formation  of  the  contract,  the  contract  being  the 
promise  to  release  or  assign,  on  the  one  side,  and  a  promise  to 
pay,  on  the  other.  These  cases  come  under  the  same  principle, 
and  the  party  releasing  can  have  no  relief.95  If  the  other  party 
in  any  way  induces  the  mistake,  it  is  a  case  of  fraud.96 

A  court  of  equity  will,  however,  sometimes  refuse  to  decree 
specific  performance  against  a  party  who  has  made  a  unilateral 
mistake  in  the  formation  of  the  contract.97  Most  of  the  cases 
which  call  for  the  application  of  this  principle  are  cases  of  agree- 
ments for  the  sale  of  real  estate.98    In  these  cases,  the  court  pro- 

"Marine  Insurance;  owner  of  vessel  knew  it  was  lost.  Gauntlett  v. 
Sea  Ins.  Co.  (1901)  127  Mich.  504.  Fire  Insurance;  error  as  to  interest 
of  insured.  Ins.  Co.  v.  Butler  (1880)  55  Md.  233. 

MBrown  v.  Fagan  (1880)  71  Mo.  563;  Stettheimer  v.  Killip  (1878)  75 
N.  Y.  282;  DeVoin  v.  DeVoin  (1890)  76  Wis.  66;  Meinecke  v.  Sweet 
(1900)  106  Wis.  21;  Crowder  v.  Langdon  (N.  C.  1845)  3  Ired.  Eq.  476. 
It  is  important  to  distinguish  the  cases  noted  hereafter,  where  the 
partners  have  made  a  correct  agreement  of  dissolution,  and  one  or  the 
other  makes  a  mistake  in  carrying  out  the  terms  of  the  agreement.  This 
distinction  is  sometimes  difficult  to  draw. 

wGormly  v.  Gormly  (1889)  130  Pa.  St.  467,  Keener,  Vol.  3,  p.  184; 
Lies  v.  Stub  (Pa.  1837)  6  Watts  48;  Cunningham  v.  Cunningham  (1883) 
20  S.  C.  317;  Hamblin  v.  Bishop  (1889)  41  Fed.  74;  cf.  Morrison  v.  Mor- 
rison  (1906)    101   Me.   131. 

"In  these  cases  of  unilateral  mistake,  in  releasing  an  interest  in  an 
estate,  there  were  circumstances  of  fraud  or  undue  influence  present. 
Haviland  v.  Willets  (1894)  141  N.  Y.  35;  Keener,  Vol.  3,  p.  144;  Jordan 
v.  Stevens  (1863)  51  Me.  78;  Keener,  Vol.  3,  p.  38;  Lansdowne  v.  Lans- 
downe  ( 1730)  2  Jacob  &  Walker  205,  Keener,  Vol.  3,  p.  1 ;  Gandy  v. 
Macaulay  (1885)  L.  R.  31  Ch.  D.  1,  Keener,  Vol.  3,  p.  239;  Shurte  v. 
Fletcher  (1896)  in  Mich.  84. 

"Kerr,  Fraud  and  Mistake   (4  ed.  1910)   479- 

**In  these  cases  the  court  refused  to  decree  specific  performance.  Mis- 
take by  vendor  in  offer.  Mansfield  v.  Sherman  (1889)  81  Me.  365. 
Mistake  by  vendee  in  buying  at  auction,  description  of  property  mislead- 
ing. Tamplin  v.  James  (1879)  L.  R.  15  Ch.  D.  215.  Mistake  on  the  part 
of  the  vendor.  Mason  v.  Armitage  (1806)  13  Ves.  25;  Keener,  Vol.  2,  p. 
930.     Mistake  on  the  part  of  the  vendee  in  buying  the  wrong  lot  at  an 
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ceeds  on  the  principle  that  a  decree  of  specific  performance  is  not 
of  strict  right,  and  most  of  them  depend  on  the  circumstance  that, 
by  reason  of  the  mistake,  one  party  has  obtained  an  advantage  over 
the  other,  and  to  enforce  specific  performance  would  result  in  a 
transfer  of  the  property  at  a  great  under- valuation.  There  must, 
however,  be  an  honest  mistake  not  imputable  to  the  gross  negli- 
gence of  the  party  seeking  specific  performance." 

Where  the  terms  of  the  contract  are  ambiguous,  and  where,  by 
adopting  the  construction  put  upon  them  by  the  vendee,  they 
would  have  an  effect  not  contemplated  by  the  vendor,  but  would 
compel  him  to  include  in  the  conveyance  property  not  intended  or 
believed  by  him  to  come  within  the  terms  of  the  contract,  a  bill 
for  specific  performance  by  the  vendee  will  be  dismissed.100  The 
court  will,  however,  grant  a  preliminary  injunction  to  preserve 

auction  sale.  Malins  v.  Freeman  (1837)  2  Keen  25;  Keener,  Vol.  2,  p.  933. 
Mistake  on  the  part  of  the  vendor  in  his  arrangement  with  the  auc- 
tioneer. Day  v.  Wells  (1861)  30  Beav.  220.  So,  where  the  vendor 
offered  certain  parcels  of  land  at  a  lump  sum,  and  after  he  received 
vendee's  letter  accepting  the  same,  discovered  that  he  had  made  a  mis- 
take in  addition  to  the  amount  of  $1,000,  of  which  he  gave  immediate 
notice  to  the  vendee,  the  court  refused  specific  performance.  Webster 
v.  Cecil  (1861)  30  Beav.  62;  Keener,  Vol.  2,  p.  954.  So,  also,  where 
the  vendor  was  going  to  transfer  a  large  amount  of  personal  property 
to  a  man  of  bad  reputation  verging  on  insolvency,  and  supposed  he 
could  get  certain  security,  which  it  turned  out,  under  the  law,  he  could 
not  get,  specific  performance  was  refused.  Patterson  v.  Bloomer  (1868) 
35  Conn.  57;  Keener,  Vol.  2,  p.  956.  Vendor  not  entitled  to  specific 
performance  except  on  terms  covering  the  error  of  the  vendee.  Bask- 
comb  v.  Beckwith  (1869)  L.  R  8  Eq.  Cases  100;  Keener,  Vol.  2,  p. 
963.  Vendee's  mistake  occurred  because  of  negligence  of  the  vendor's 
agents.  Denny  v.  Hancock  (1870)  L.  R.  6  Ch.  App.  1;  Keener,  Vol.  2,  p. 
960.  Where  a  first  mortgagee,  under  a  misapprehension  as  to  the  law, 
bids  at  a  sheriff's  sale  under  a  junior  encumbrance,  thinking  it  necessary 
to  protect  his  mortgage,  a  bill  for  specific  performance  by  the  plaintiffs 
in  the  suit  was  dismissed.  Sullivan  v.  Jennings  (1888)  44  N.  J.  Eq.  n; 
Keener,  Vol.  2,  p.  993.  Where  a  vendor  made  a  mistake  in  fixing  the 
price  of  a  lot  on  a  plan  at  one-third  the  regular  price,  a  bill  for  specific 
performance  by  the  vendee  was  dismissed.  The  latter  probably  knew 
of  the  mistake  but  did  not  disclose  it  to  the  vendor.  Chute  v.  Quincy 
(1892)  156  Mass.  189;  Keener,  Vol.  2,  p.  1002.  Vendor  sold  for  $2,000 
thinking  he  was  selling  for  $2,100,  close  case.  Burkhalter  v.  Jones  (1884) 
32  Kan.  5.    Torrance  v.  Boulton  (1872)  L.  R.  14  Eq.  124;  8  Ch.  App.  118. 

wIn  these  cases,  the  mistake  was  not  sufficient  to  appeal  to  the  con- 
science of  the  Chancellor,  and  specific  performance  was  decreed.  Mis- 
take of  the  vendee  in  examining  covenants  restricting  the  use  of  the  land. 
Western  R.  R.  Co.  v.  Babcock  (Mass.  1843)  6  Met.  346,  Keener,  Vol.  2, 
p.  937;  Morley  v.  Clavering  (1880)  29  Beav.  94,  Keener,  Vol.  2,  p.  949. 
Vendee  misunderstanding  at  auction  the  parcel  under  sale  because  of  deaf- 
ness ;  price  paid  not  extortionate,  vendee's  own  fault.  Van  Praagh  v. 
Everidge  [1902]  2  Ch.  266;  16  Harv.  L.  Rev.  143  (1902).  See  also  Dewey 
v.  Whitney  (1899)  93  Fed.  533;  Powell  v.  Smith  (1872)  L.  R  14  Eq.  85. 

100Baxendale  v.  Seale  (1855)  19  Beav.  601;  Keener,  Vol.  2,  p.  043. 
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the  status  quo  until  the  hearing,  even  when  there  is  a  doubt  as  to 
the  specific  performance.101 

Another  instance  of  unilateral  mistake  occurs  where  there  is 
a  mistake  by  one  of  the  parties  as  to  the  identity  of  the  person 
with  whom  he  is  dealing.  Thus,  if  A  contracts  face  to  face  with 
C,  thinking  that  C  is  B,  the  mistake  exists  in  his  own  mind,  and 
there  is  a  perfect  contract  formed,  because  C  is  entitled  to  accept 
the  offer  made  to  him  personally,  and  consider  it  so  made  unless 
there  is  something  to  indicate  that  the  offeror  has  some  other 
party  in  his  mind.102 

Another  familiar  instance  of  unilateral  mistake  is  where  the 
parties  enter  into  a  compromise  of  some  disputed  claim.  Each 
one,  of  course,  thinks  the  compromise  is,  under  the  circumstances, 
favorable  to  himself,  and  if  it  should  subsequently  turn  out  that 
he  had  made  a  mistake  to  his  prejudice  in  the  view  he  took  of  his 
case,  he  cannot  have  any  relief,  first,  because  the  mistake  is  uni- 
lateral in  forming  the  contract  of  settlement,  and,  secondly,  because 
public  policy  favors  the  settlement  of  litigation  and  does  not  permit 
such  statements  to  be  lightly  set  aside.  It  may  be  observed,  how- 
ever, that  there  are  several  kinds  of  compromise:  (i)  compro- 
mise of  claim  for  torts,103  (2)  compromise  of  claim  of  property 
right,104  (3)  compromise  of  contractual  liability,105  which  last  case 

101Preston  v.  Luck  (1884)  L.  R.  27  Ch.  D.  497;  Keener,  Vol.  2,  p.  085. 

102Levy  v.  Terwilliger  (N.  Y.  1881)  10  Daly  194.  B.  in  this  case 
falsely  represented  himself  as  A.  Edmunds  v.  Merchants  Dispatch  Co. 
(1883)  135  Mass.  283;  Hand  v.  Gas  Engine  Co.  (1001)  167  N.  Y.  142. 
See,  also,  Fry,  J.,  in  Smith  v.  Wheatcroft  (1878)  L.  R.  9  Ch.  D.  223. 

10SKowalke  v.  Milwaukee  R.  R.  Co.  (1899)  103  Wis.  472;  McArthur  v. 
Luce  (1880)  43  Mich.  435;  R.  R.  Co.  v.  McCarty  (1901)  94  Tex.  298; 
Myer  v.  Haas  (1899)  125  Cal.  560;  Stewart  v.  R.  R.  Co.  (1894)  141  Ind. 
55 ;  Bean  v.  R.  R.  Co.   (1890)   107  N.  C.  731. 

""Fink  v.  Smith  (1895)  170  Pa.  St.  124;  Mowatt  v.  Wright  (N.  Y. 
1828)  1  Wend.  355;  Perkins  v.  Gay  (Pa.  1817)  3  S.  &  R.  327;  Meckley's 
Est.  (1853)  20  Pa.  St.  478;  Hall  v.  Wheeler  (1887)  37  Minn.  522,  Keener, 
Vol.  3,  P-  99- 

105The  following  are  cases  of  compromise  of  contractual  rights,  in 
which  there  is  no  relief.  Where  suit  is  brought  on  the  claim  and  the 
defendant  pays  a  sum  in  full  settlement  and  the  suit  is  discontinued,  he 
cannot  subsequently  recover  the  money  paid  on  the  ground  that  he  has 
discovered  a  receipt  which  shows  that  there  was  nothing  really  due  and 
the  claim  was  unfounded.  Natcher  v.  Natcher  (1864)  47  Pa.  St.  496. 
Compromise  between  vendor  and  vendee  as  to  disputed  boundary  line. 
Carlisle  v.  Barker  (1876)  57  Ala.  267.  Controversy  between  vendor  and 
vendee  as  to  conveyance.  Erkens  v.  Nicolin  (1888)  39  Minn.  461.  See  also 
Stewart  v.  Stewart  (1839)  6  CI.  &  Fin.  911;  Trigge  v.  Lavolee  (1862)  15 
Moore  P.  C.  270;  Troy  v.  Bland  (1877)  58  Ala.  197;  Bergenthal  v.  Fie- 
brantz  (1879)  48  Wis.  435;  Graham  v.  Meyer  (1885)  99  N.  Y.  611;  Mor- 
ris v.  Munroe  (i860)  30  Ga.  630;  Stover  v.  Mitchell  (1867)  45  111.  213; 
McClellan  v.  Kennedy  (1855)  8  Md.  230;  Warren  v.  Williamson  (1874) 
67  Tenn.  427;  Smith  v.  Penn.  (Va.  1872)  22  Gratt.  402. 
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is  the  only  one  of  the  three  which  falls  within  the  scope  of  this 
article. 

Where  the  money  is  paid  after  suit  is  brought,  it  is,  neverthe- 
less, a  compromise  and  so  considered  if  paid  at  any  time  before 
judgment  is  rendered.106  Where,  however,  the  claim  has  been 
reduced  to  judgment,  the  contract  is  merged  in  the  judgment,  and 
the  case  of  mistake  in  dealing  with  the  judgment  is  that  of  non- 
contractual mistake  and  beyond  the  limits  of  this  discussion. 

Where  one  party  to  the  contract  makes  a  unilateral  mistake  in 
formation,  and  discovers  the  mistake  before  performance,  he  may, 
of  course,  refuse  to  perform  and  stand  an  action  at  law  for  dam- 
ages, and  the  other  cannot  enforce  performance  unless  the  case 
comes  within  the  jurisdiction  of  a  court  of  equity. 

In  Sherwood  v.  Walker,107  a  cow  of  valuable  breed,  supposed 
to  be  barren,  was  sold  for  beef.  Before  the  purchaser  obtained 
possession  of  the  animal,  the  seller  learned  she  was  with  calf,  and 
therefore  of  great  value,  and  undertook  to  rescind  the  sale  by 
refusing  to  deliver  the  cow.  The  purchaser  brought  replevin, 
and  it  was  held  that  he  could  not  recover.  The  court  thought  it 
necessary  to  discuss  the  question  of  mistake,  which,  however,  did 
not  figure  in  the  case  at  all,  as  it  merely  involved  a  question  of 
whether  specific  performance  could  be  enforced.  Of  course,  if 
the  mistake  is  in  the  offer  and  is  discovered  before  acceptance,  it 
may  be  revoked  and  the  offeror  saved  from  the  consequences  of 
his  mistake.108 

A  case  of  some  difficulty  arises  where  the  unilateral  mistake 
is  known  to  the  other  party  and  he  joins  in  the  formation  of  the 
contract  with  the  mistake  uncorrected.  The  question  of  how  far 
he  is  under  a  duty  to  disclose  his  superior  knowledge  is  determined 
by  principles  of  the  law  other  than  those  we  have  under  discus- 
sion, and  where  there  is  such  a  duty  to  disclose  and  failure  to 
observe  it,  there  is  generally  a  case  of  fraud.109 

So,  also,  where  a  party  orders  goods  from  a  store  where  he 

""Accordingly  no  relief.     Beard  v.  Beard   (1885)   25  W.  Va.  486. 

10T(i887)    66  Mich.   568. 

108Sweeney  v.  Bienville  Water  Sup.  Co.  (1898)  121  Ala.  454. 

lwVenable  v.  Burton  (1907)  129  Ga.  537;  McCormick  v.  Miller  (1882) 
102  111.  208;  close  case,  Stone  v.  Moody  (1907)  47  Wash.  158;  Brown  v. 
Montgomery  (1859)  20  N.  Y.  287;  Gordon  v.  Irvine  (1898)  105  Ga.  144; 
Nicholson  v.  Janeway  (1863)  16  N.  J.  Eq.  285;  Montgomery  Co.  v.  Ameri- 
can Emigrant  Co.  (1877)  47  la.  91;  Trigg  v.  Read  (Tenn.  1845)  5  Hump. 
529- 

Undue  advantage  taken  of  the  other  party's  position  and  ignorance. 
Jordan  v.  Stevens   (1862)   51  Me.  78. 
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has  been  in  the  habit  of  dealing,  or  which  he  thinks  is  being  run 
by  a  certain  individual,  and,  unknown  to  him,  another  person  has 
bought  the  store  and  undertakes  to  supply  the  goods,  there  is  no 
contract.  There  is  a  unilateral  mistake  as  to  the  person,  on  one 
side,  which  must,  in  the  course  of  business,  be  known  to  the  other 
party,  and  of  which  the  latter  cannot  take  advantage.110  But 
where  the  customer  discovers  the  change  before  he  appropriates 
the  goods,  there  is  a  contract.  By  retaining  or  receiving  the 
goods  after  knowledge  of  the  change,  he  recognizes  the  other  party 
as  the  seller.111 

Where,  however,  there  is  no  duty  to  disclose,  and  the  parties 
deal  at  arm's  length,  there  is  usually  no  obligation  to  inform  the 
other  party  of  the  mistake.  Thus,  where  the  mistake  is  as  to  the 
value  of  the  article  sold,  or  as  to  the  quality  of  the  land,  as  the 
existence  of  a  mine,  etc.,  the  party  having  the  superior  knowledge 
may  avail  himself  of  that  knowledge.112 

(To  be  concluded.) 

Roland  R.  Foulke. 
Philadelphia,  Pa. 

110Boulton  v.  Jones  (1857)  2  H.  &  N.  564.  The  seller  (new  party)  unable 
to  recover  for  the  goods  consumed.  Ice  Co.  v.  Potter  (1877)  123  Mass. 
28. 

mBarnes  v.  Shoemaker  (1887)  112  Ind.  512;  Mudge  v.  Oliver  (Mass. 
1861)   1  Allen  74;  Mitchell  v.  Lapage  (1816)  Holt  N.  P.  253. 

113Accordingly,  in  the  following  cases  of  unilateral  mistake,  known  to 
the  other  party,  there  was  no  relief.  Mistake  as  to*  value.  Laidlaw  v. 
Organ  (1817)  2  Wheat.  178,  195.  Vendee  knew  of  valuable  deposit  of 
sand  chrome.  Harris  v.  Tyson  (1855)  24  Pa.  St.  347.  Vendee  knew  of 
mine  vendor's  ignorance.  Fox  v.  McCreath  (1788)  2  Bro.  Ch.  400;  Smith 
v.  Beatty  (N.  C.  1843)  2  Ired.  Eq.  456.  Mistaken  idea  of  vendor  as  to 
value  of  land.  Law  v.  Grant  (1875)  37  Wis.  548.  See,  also,  as  to  a  patent 
right.    Rockafellow  v.  Baker  (1861)  41  Pa.  St.  319. 
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Part  I.    Definitional. 

A  state  justice  has  recently  said: 

"The  definition  of  'citizen'  in  the  Federal  Constitution  being, 
I  think,  so  simple  and  easily  understood,  and  the  opinions  of  the 
federal  supreme  court,  of  the  federal  state  department  (under  in- 
ternational law),  and  of  text-writers  being  so  numerous  and  labored 
and  to  me  confusing,  I  hesitate  to  express  an  opinion  at  this  time, 
as  to  what  constitutes  citizenship."1 

That  the  subject  presents  its  difficulties  must  be  admitted,  but  it 
is  hoped  that  it  is  not  too  late  to  draw  from  our  Constitution  and 
the  authoritative  judicial  interpretations  of  it,  at  least,  consistent 
definitions  and  principles,  and  to  dispel  some  of  "that  confusion  in 
regard  to  citizenship  and  alienage  which  every  public  lawyer  meets 
and  dreads."2 

Modern  systems  of  public  law  recognize  four  concepts  which 
it  is  necessary  for  this  purpose  to  define  briefly.  These  are  nation- 
ality, alienage,  subjection  and  citizenship. 

Nationality  is  the  characteristic  or  status  of  a  person  by  virtue 
of  which  he  belongs  to  a  particular  state.8  As  a  synonym  for 
nationalit'dt ,  many  German  writers  prefer  staatsangehorigkeit, 
which  accurately  embodies  the  above  definition. 

The  opposite  of  nationality  is  alienage, — a  proposition  that  com- 
pletely defines  alienage.  Re-stated,  alienage  is  the  characteristic 
of  not  belonging  to  the  state,  from  the  standpoint  of  which  the  per- 
son is  being  regarded.  Alienage  is  a  negative,  nationality  a  positive. 
Thus  we  say  clothed  with  American  nationality,  but  not  clothed  with 
alienage.  "American  alienage"  would  be  an  inexcusable  novelty. 
Alienage  is  regarded  as  a  disability,  an  incapacity.  Yet  we  speak 
of  the  status  of  alienage  and  the  status  of  nationality,  just  as,  in 
private  law,  we  speak  of  the  status  of  infancy,  or  of  lunacy.  A 
person  who  has  the  status  of  alienage  is  called  an  alien.  To  find  a 
corresponding  term  to  apply  to  a  person  who  has  the  status  of 
nationality  has  troubled  writers  on  public  law  in  all  languages. 
"Subject"  and  "citizen"  have  been  so  much  abused  that  neither  has 
any  longer  the  singleness  nor  definiteness  of  meaning  that  is  desired 

'Milburn,  J.,  in  Buckley  v.  McDonald  (1906)  33  Mont.  483,  84  Pac.  1 1 14. 
*i   Burgess,   Constitutional   Law  and   Political   Science  51. 
*It  is  scarcely  necessary  to  say  that  the  term  "nationality"  is  used  in 
its   legal,  not   its   ethnological,   sense. 
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in  accurate  writing.  In  France  several  years  ago,  the  word  national 
came  into  use  for  this  purpose,  and  is  now  general  there.  The  more 
learned  and  clearer  American  and  English  writers  have  adopted  it ; 
and  in  spite  of  the  objection  of  purists,  clearness  of  thought  and 
exposition  demand  its  use. 

It  is  permissible,  therefore,  to  state  that  a  person  is  a  national 
of  the  state  in  which  he  has  the  status  of  nationality.  Recurring 
to  the  definition  of  nationality,  a  national  is  a  person  who  belongs 
to  the  state,  nothing  more  nor  less. 

What  is  meant  by  belonging  to  a  state  is  that  the  person  who 
belongs,  who  is  a  national,  is  one  upon  whom  the  state  has  primary 
claims  as  against  other  states.  The  chief  significance  of  nationality 
is  in  international  relations. 

The  jurisdiction  of  the  state  extends  in  a  qualified  way  over  its 
nationals  while  they  are  abroad.  The  state  may  make  acts  done  by 
them  abroad  criminal  (crimes  against  itself)  and,  upon  their  return, 
may  punish  them.  It  may  command  its  nationals  to  return  home  at 
a  time  of  public  emergency  to  serve  the  state,  as  in  its  armies,  and 
their  refusal  to  obey  is  just  ground  for  punishment,  should  the  state 
later  lawfully  get  possession  of  their  persons;  and  no  other  state 
may  complain.  The  chief  benefit  of  nationality  is  that  the  national 
abroad  is  entitled  to  the  protection  of  his  state. 

With  the  alien  it  is  different.  So  long  as  he  remains  outside  of 
the  territorial  limits  of  a  particular  state,  he  is  in  nowise  subject  to 
the  jurisdiction  of  that  state,  except  in  rare  instances  of  his  com- 
mitting an  act  outside  and  in  violation  of  the  law  of  the  state,  which 
act  is  intended  to  take  effect,  and  does  take  effect,  within  the  terri- 
torial limits  of  that  state.    Piracy  is  an  anomalous  exception. 

So  soon  as  an  alien  crosses  the  territorial  boundary  into  a  state, 
he  becomes  almost  wholly  subject  to  its  jurisdiction.  But  not  wholly. 
It  seems  that  he  cannot  be  compulsively  enlisted  in  the  army  of 
the  state,  at  least  in  an  international  war.  He  may  not  be  prevented 
from  leaving  the  state,  except  for  cause,  that  is,  when  leaving  would 
permit  him  to  escape  or  evade  a  duty  which  has  lawfully  been 
imposed  upon  him,  or  which  he  assumed.  If  he  is  a  national  of 
a  foreign  state  he  is  entitled  to  its  protection  from  arbitrary  acts 
of  the  state  in  which  he  resides,  if  those  acts  are  violative  of  inter- 
national law,  or  treaties.  The  special  privileges  of  the  head  of  a 
foreign  state,  a  foreign  minister,  or  ambassador,  and  the  less  ex- 
tensive privileges  of  a  foreign  consul,  are  additional  exceptions. 
These  qualifications,  though  potentially  of  great  importance,  are 
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practically  so  slight,  or  applicable  to  such  a  limited  number  of  per- 
sons, that  it  may  be  repeated  that  an  alien  who  has  entered  the 
territorial  limits  of  a  state  is  almost  wholly  subject  to  its  jurisdiction. 

Once  he  has  lawfully  left  the  territory,  having  discharged  all 
duties,  lawfully  imposed  upon  him  or  assumed  by  him,  he  entirely 
ceases  to  be  subject  to  the  state. 

With  these  fundamental  notions,  which  cannot  be  treated  in 
detail  here,  the  concepts  of  nationality  and  alienage  stand  out  clearly 
and  distinctly. 

As  to  any  particular  state  it  may  be  said  that  every  person  in 
the  world  is  either  a  national  or  an  alien. 

Now,  it  may  be  asked,  what  law  determines  this  distribution 
or  division  of  all  persons  in  the  world  among  the  several  states? 
What  law  determines  which  persons  belong  to  this  state  and  to  that  ? 
Being  an  international  matter  it  would  seem  that  international  law 
itself  should  furnish  the  rule  of  division.  But  it  does  not  do  so. 
International  law  has  here  a  complete  hiatus.  The  only  rule  that 
it  lays  down  is,  that  each  state  may  determine  for  itself  what  per- 
sons it  will  regard  as  nationals.  In  short,  it  lays  down  a  rule  of 
confusion,  and  confusion  exists.  As  a  result  we  have  cases  of 
double  nationality.  By  French  law  a  person  born  in  the  United 
States  of  French  parents  may  be  a  French  national ;  by  the  Ameri- 
can law  he  is  an  American  national,  etc.  In  instances  now  rare, 
a  person  may  have  no  nationality  at  all,  a  heimatlos  as  European 
writers  term  him. 

International  law,  whether  public  or  private,  does  not  even  offer 
a  recognized  rule  for  resolving  these  conflicts  of  laws,  though  the 
doctrine  of  election  at  majority  promises  to  grow  into  a  rule  of  law. 

This  confusion  is  not  at  all  inherent  in  the  concept  of  nationality, 
or  in  the  status  itself,  but  resides  wholly  in  the  rule  of  division, — 
in  the  determination  of  what  persons  have  the  nationalities  of  the 
several  states.  That  is,  while  international  law  has  defined  the 
rights  of  a  national,  it  has  provided  no  rules  for  determining 
who  are  nationals  of  the  various  states.  Of  course,  since  in  the 
crude  condition  of  international  law,  each  state  legislates  for 
itself  in  this  matter,  it  should  be  perfectly  feasible  to  declare 
accurately  who,  by  the  laws  of  a  given  state,  are  nationals  of 
that  state. 

Now  a  word  as  to  the  concept, — "subjection."  In  English 
law  a  national  was  and  is  called  a  "subject."  So  too  an  alien, 
while  within  the  territorial  limits,  was  regarded  as  a  "temporary" 
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subject,  as  owing  a  temporary  allegiance.4  It  is  apparent  that 
"subject"  has  a  double  sense.  As  applied  to  the  alien  within 
the  state  it  means  one  who  is  subject  to  the  state,  not  a  subject 
of  the  state.  Subjection  is  a  tantamount  derivative  from  subject, 
in  the  sense  of  subject  to  the  state,  but  not  from  subject  as  a 
synonym  for  national.  The  confused  use  of  the  word  subject 
is  so  obvious  that  it  must  either  be  discarded  altogether,  or  it 
must  be  confined  to  the  idea  of  one  subject  to  the  jurisdiction, 
one  in  a  condition  of  subjection  to  the  state.  Of  course,  there  will 
be  degrees  of  subjection.  The  alien  within  the  state  is  almost 
wholly  subject, — the  alien  without  is  almost  wholly  not  subject. 
So  far  the  word  subject  has  been  discussed  on  its  merits,  and  it 
appears  that  its  use  in  our  law  to  designate  the  concept  "national" 
will  only  perpetuate  confused  thought. 

In  fact  it  is  rarely  so  used.  In  the  seventeenth  and  eighteenth 
centuries,  in  monarchical  states,  it  became  so  intimately  associ- 
ated with  the  idea  of  subjects  of  a  monarch  that  the  American 
revolutionists  and  the  democratic  revolutionists  in  continental 
Europe  at  the  close  of  the  eighteenth  century,  regarded  it  as  an 
odious  term,  resorting  to  "citizen,"  "member,"  and  even  "inhabit- 
ant" to  avoid  its  use.  An  American  national  to-day  has  no  objec- 
tion to  being  called  a  subject  of  the  American  national  democratic 
state,5  but  this  affords  no  reason  for  retaining  or  reviving  the 
word  as  an  equivalent  for  national.  Subject  and  subjection, 
without  this,  have  their  appropriate  and  distinct  meaning. 

Finally,  we  have  the  concept  "citizenship."  The  modern  pub- 
lic law  of  England  recognizes  no  such  distinct  concept.  All  per- 
sons, by  that  law  are  either  subjects  (nationals)  or  aliens.  There 
is  no  class  of  nationals  so  specialized,  or  so  privileged,  as  to  re- 
quire the  recognition  of  this  additional  status. 

In  Roman  law  the  civitas  as  a  distinct  status  of  persons  was 
recognized.  Through  the  one  thousand  years  of  Roman  history 
the  complex  of  special  privileges  enjoyed  by  a  person  by  virtue 
of  his  citizen  status  varied.  These  were  not  confined  to  political 
privileges.     Details  are  not  in  place  here.     It  is  sufficient  that, 

4See  Carlisle  v.  United  States   (1872)    16  Wall.   147. 

"'The  plain  men  who  formed  the  constitution  of  New  Jersey  were 
not  carried  away  by  such  refinements.  They  supposed  (perhaps  weakly) 
that  allegiance  might  be  due  to  the  people  as  well  as  to  the  king,  and 
that  even  a  republican  might  be  called,  without  offense,  a  subject,  provided 
his  master  was  the  law."  Rawle,  Counsel,  in  Mcllvaine  v.  Coxe's  Lessee 
(1804)    2  Cranch  280,  318. 
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perhaps  at  all  times,  there  were  persons  who  belonged  to  the 
Roman  state,  but  were  not  citizens.6 

In  the  middle  ages  the  term  "citizen"  designated  a  burgess 
(German,  burger),  one  who  was  an  especially  privileged  inhabit- 
ant of  a  city, — mainly  the  possessor  of  political  privileges.  In  the 
French  Constitution  of  1799  a  portion  of  the  nationals  were  set 
apart  and  designated  "citizens."  These  alone  were  made  eligible 
to  vote  and  hold  office.  It  is  believed  that  they  differed  from  other 
nationals  in  no  other  respect.  The  Constitution  itself  answered 
the  question  who  are  "citizens." 

The  Civil  Code  (1804)  accepted  this  distinction.  It  referred 
to  the  fact  that  a  French  national  could  be  a  citizen  only  by  ful- 
filling the  qualifications  of  the  Constitution  of  1799,  then  still  in 
force ;  that  the  enjoyment  of  civil  rights  was  independent  of  citi- 
zenship ;  that  every  French  national  should  enjoy  civil  rights,  and 
set  forth  comprehensive  rules  to  determine  who  were  French 
nationals.  Under  that  system,  as  under  every  other,  the  funda- 
mental, the  primary  relationship  is  that  of  nationality.  The  foun- 
dation of  the  state,  the  state  itself,  is  the  body  of  nationals.  These 
were  represented  in  the  electoral  capacity  by  the  citizen  class.  The 
name  "citizen"  could  have  been  dispensed  with.  "Electors"  and 
"eligibles  to  office"  would  have  supplied  adequate  terminology. 
Citizenship  under  that  system  was  defined  as  a  specially  privileged 
political  status,  as  the  possession  of  the  two  designated  political 
privileges. 

In  short,  there  is  no  universal  definition  of  citizenship  when 
citizenship  ceases  to  be  synonymous  with  nationality.  While 
nationality  is  an  inherent  necessity,  a  matter  of  international  sig- 
nificance and  defined  by  international  law ;  citizenship,  if  it  is 
confined  to  less  than  the  whole  body  of  nationals,  if  it  is  a  specially 
privileged  status  conferred  upon  some  nationals  and  denied  to 
others,  is  purely  an  internal  affair,  variantly  defined  by  the  various 
legislations  that  recognize  it.  Moreover,  the  concept  may  be  en- 
tirely dispensed  with  and  ignored  in  a  liberal  system  of  legislation, 
without  loss. 

In  fact,  three  positions  may  be  taken  in  any  system  of  law : 

(1)  to  ignore  and  avoid  the  use  of  "citizen"  and  "citizenship;" 

(2)  to  recognize  "citizens"  as  an  especially  privileged  class  of 
nationals,  in  which  case  the  terms  must  be  defined  by  the  system 

'Mommsen's  very  full  treatment  of  the  whole  subject  in  his  Romische 
Staatsrecht  is  especially  enlightening:  and  written  with  a  rare  understand- 
ing of  modern  problems  of  nationality. 
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of  law  recognizing  them;  or  (3)  the  legislation  of  a  state  may 
prefer  the  words  citizen  and  citizenship  though  using  them  as 
exact  equivalents  of  national  and  nationality.  In  that  case  it 
would  be  immaterial  that  the  national  was  also  called  citizen  at 
home,  except  that  by  ancient  usage,  the  usage  of  the  Middle  Ages 
and  in  modern  France,  the  term  citizen  has  received  a  restricted 
sense,  with  which  the  word  citizen  (as  the  equivalent  of  national) 
is,  and  may  be,  confused. 

Is  the  citizenship  spoken  of  in  the  Constitution  of  the  United 
States  a  status  distinct  from  and  differing  from  American  nation- 
ality ?  To  the  present  writer  it  seems  that  it  is  not.  Does  Ameri- 
can law  regard  "citizens"  as  a  specially  privileged  class  of  nation- 
als? To  the  present  writer  it  seems  that  it  does  not.  While  it 
will  be  later  conceded  that  there  are  classes  of  American  nationals 
who  do  not  have  as  great  constitutional  rights  as  another  class  of 
American  nationals,  it  will  not  be  conceded  that  the  word  "citizen" 
in  our  constitution  means  anything  more  than  "national." 

That  the  framers  of  our  Constitution  must  have  used  "citizen" 
as  the  exact  equivalent  of  the  modern  word  "national"  is  abund- 
antly proved  by  contemporary  public  and  official  usage.  It 
must  be  remembered  that  in  English  law  the  expression  "subject 
of  the  king"  had  this  identical  connotation  and  that  the  word 
"citizen"  was  used  nowhere  outside  of  America  from  1776  to  1787 
in  legal  language,  in  the  sense  either  of  "national"  or  of  a  specially 
privileged  class  of  nationals.  Our  Constitution  was  already  framed 
when  the  French  first  used  it  in  the  latter  sense  in  the  legislation 
referred  to  above.  Consequently,  the  definition  of  the  new  word 
"citizen,"  as  then  used,  is  to  be  looked  for  solely  in  American 
usage. 

When  the  thirteen  American  colonies  assumed  their  "separate 
and  independent  station,"  it  became  necessary  to  decide  who  were 
nationals  of  Massachusetts,  of  New  York,  etc.  Who  were  mem- 
bers of  these  new  nations  ?  The  first  state  constitutions  give  con- 
fused answers.  It  is  their  terminology  that  we  are  mostly  con- 
cerned with.  Some  of  them  called  their  nationals  "subjects,"  some 
"inhabitants,"  some  indifferently  both  "citizens"  and  "subjects." 
It  is  impossible  to  run  through  these  constitutions  noting  the  inter- 
changeableness  of  "subject"  and  "citizen"  without  concluding  that 
in  the  thought  of  that  era,  they  were  equivalent.  Hence  we  must 
conclude  that  "citizen"  meant  merely  "national,"  for  that  was  the 
sole  meaning  of  "subject,"  in  this  relation.     In  the  constitutions 
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framed  between  1789  and  1820  the  term  "citizen"  completely  sup- 
planted "subject."  A  study  of  these  constitutions  in  detail  is  thor- 
oughly convincing,  though  to  save  space  they  are  set  out  in  the 
foot  note.7 

TThe  term  "subject"  is  sparsely  used  in  all  the  state  constitutions 
from  1776  to  1787  save  those  of  Massachusetts  and  New  Hampshire;  and 
both  "subject"  and  "citizen"  are  entirely  omitted  from  a  few.  Thayer's 
note,  Cases  on  Constitutional  Law,  Vol.  I,  p.  460,  that  "the  word  'citizen' 
is  not  found  in  any  of  the  state  constitutions  before  that  of  Massachusetts 
(1780),"  is  erroneous.  It  is  found  in  at  least  three  prior  constitutions, 
those  of  Pennsylvania  (1776),  North  Carolina  (1776),  and  Vermont 
(1777)- 

In  none  of  the  constitutions  is  the  term  "subject"  or  "citizen"  expressly 
denned;  nor,  secondly,  are  there  any  express  rules  laid  down  to  determine 
what  persons  are  aliens,  on  the  one  hand,  or  subjects  or  citizens, 
on  the  other.  It  is  impossible  to  silence  the  suggestions  that  there  is  an 
attempt  in  most  to  avoid  the  word  "subject"  and  that  the  framers  of  them 
were  not  yet  sufficiently  familiar  with  the  euphemistic  substitute,  "citizen," 
to  use  it  freely.  In  the  very  constitutions  in  which  "citizen"  is  most  often 
used  there  is  the  clearest  evidence  that  it  is  used  as  an  exact  equivalent 
of   "subject." 

The  constitution  of  Pennsylvania  (1776)  comes  nearest  to  rules  of 
exclusion  and  inclusion.  With  this  we  are  not  so  much  concerned  as 
with  the  equivalence  vel  non  of  "subject"  and  "citizen,"  yet  the  context 
illustrates  the   terminology  of  the  period. 

Preamble : 

"Whereas  all  government  ought  to  be  instituted  and  supported  for 
the  security  and  protection  of  the  community  as  such,  and  to  enable 
the  individuals  who  compose  it  to  enjoy  their  natural  rights,"  etc.,  etc. 

Declaration  of  rights : 

"Art.  II.  *  *  *  Nor  can  any  man,  who  acknowledges  the  being 
of  God,  be  justly  deprived  *  *  *  of  any  civil  right  as  a  citizen,  on 
account    of   his    religious    sentiments    *    *    *    ." 

"Art.  III.  That  the  people  of  this  State  have  the  sole,  exclusive  and 
inherent    right    of    governing    *    *    *    ." 

"Art.  VII.  That  all  elections  ought  to  be  free;  and  that  all  free  men 
having  a  sufficient  evident  common  interest  with,  and  attachment  to  the 
community,  have  a  right  to  elect  officers,  or  be  elected  into  office." 

"Art.  VIII.  That  every  member  of  society  hath  a  right  to  be  pro* 
tected    *    *    *    ." 

The  Plan  or  Frame  of  Government  then  creates  "an  assembly  of  the 
representatives  of  the  freemen"  of  the  State,  and  "every  freeman,"  aged 
twenty-one,  who  had  resided  in  the  State  one  year  and  had  paid  taxes 
was   qualified   as   an   elector. 

Every  officer  was  required  to  swear  to  "be  true  and  faithful  to  the 
Commonwealth    of    Pennsylvania."      Art.    42    provides: 

"Every  foreigner  of  good  character  who  comes  to  settle  in  this 
State,  having  first  taken  an  oath  *  *  *  of  allegiance  to  the  same, 
may  purchase  *  *  *  real  estate ;  and  after  one  year's  residence,  shall 
be  deemed  a  free  denizen  thereof,  and  entitled  to  all  the  rights  of  a 
natural  born  subject  of  this  State    *    *    *    ." 

Thus,  in  the  preamble,  the  word  citizen  occurs  once,  and  subject  and 
free  denizen  each  occur  here  once,  and  none  of  the  three  terms  are  used 
elsewhere  in  the  constitution.  The  word  "citizen"  is  freely  used  in  the 
Pennsylvania  constitution  of  1790. 

The  constitution  of  Vermont  of  1777  is  largely  a  copy  of  that  of 
Pennsylvania  and  incorporates  all  of  the  clauses  quoted  above. 

In  the  constitution  of  Georgia  of  1777,  the  word  "citizen"  is  not 
used.  "Residence"  is  the  only  qualification  for  office.  The  elective  fran- 
chise  is  given  to  "all  male  white  inhabitants,"   and  every  elector  must 
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While  not  more  conclusive,  the  treaties  of  this  period  afford 
more  striking  illustrations. 

take  the  following  oath:  "I,  A.  B.,  do  swear  *  *  *  that  I  do  owe  true 
allegiance  to  this  State  *  *  *  »  This  suggests  that  "inhabitant"  was 
used  in  lieu  of  "subject."  Twelve  years  later,  in  the  constitution  of  1789, 
we  find  the  word  "citizen"   freely  used. 

The  only  relevant  passage  in  the  constitution  of  Connecticut  of  1776 
is  paragraph  3: 

"That  all  the  free  inhabitants  of  this  or  any  other  of  the  United 
States  of  America,  and  foreigners  in  amity  with  this  State,  shall  enjoy 
the  same  justice  and  law  within  the  State  *  *  *  ."  Here  the  opposition 
between  "inhabitants"  and  "foreigners"  suggests  that  the  former  was  used 
in  the  sense   of   "subjects"   or  nationals. 

The  New  York  constitution  of  1777  does  not  contain  the  word  "citizen," 
except  so  far  as  the  preamble  sets  out  in  full  the  Declaration  of  Inde- 
pendence in  which  occurs  the  expression  "fellow-citizens,"  in  a  vague 
sense.  The  constitution  itself  (Art.  I)  speaks  of  the  "people  or  members 
of  this  State,"  and  Art.  XIII  provides  that  "no  member  of  this  State  shall 
be  disfranchised,  or  deprived  of  the  rights  or  privileges  secured  to  the 
subjects  of  this  State  by  this  constitution  unless  by  the  law  of  the 
land,  or  by  the  judgment  of  his  peers."  Art.  VII  provides  that  "every 
male  inhabitant  of  full  age"  may  vote  if  he  has  the  further  qualifications 
of  property  and  residence,  but  (Art.  VIII)  that  "every  elector,"  if  required 
by  the  election  officials,  must  "take  an  oath"  of  "allegiance  to  the  State." 
The  first  amendment  to  this  constitution,  adopted  in  1801,  speaks  of  the 
"citizens   of  this   State"   in  its   opening  sentence. 

In  the  constitution  of  North  Carolina  of  1776,  the  word  "freeman" 
is  used  consistently  throughout,  where  such  a  word  as  "subject"  or 
"citizen"  might  be  expected,  except  in  Article  XL,  which  is  modelled  upon 
Art.  42  (quoted  above)  of  the  constitution  of  Pennsylvania,  with  a  sig- 
nificant change  of  the  word  "denizen"  to  "citizen."     Thus : 

"Art.  XL.  That  every  foreigner,  who  comes  to  settle  in  this  State, 
having  first  taken  an  oath  of  allegiance  to  the  same,  may  purchase,  or, 
by  other  just  means,  acquire,  hold  and  transfer  land,  or  other  real 
estate;   and  after  one  year's   residence,  shall  be   deemed  a   free  citizen." 

The  Massachusetts  constitution  (1780)  and  the  second  constitution 
of  New  Hampshire  (1784)  are  the  most  instructive.  The  relevant  passages 
of  the  former  are  here  set  forth.  The  changes  from  the  word  "subject" 
to  "citizen"  in  these  passages  where  the  context  presents  no  ground 
for  difference  are  explainable  only  on  the  theory  of  their  absolute  equiva- 
lence. 

Massachusets  constitution   of   1780: 

"Art.  IV.  The  people  of  this  commonwealth  have  the  sole  and  exclusive 
right  of   governing  themselves    *    *    *    ." 

"Art.  IX.  *  *  *  all  the  inhabitants  of  this  commonwealth,  having 
such  qualifications  as  they  shall  establish  by  their  frame  of  government, 
have   an   equal   right   to   elect   officers    *    *    *    ." 

"Art.  X.  Each  individual  of  the  society  has  a  right  to  be  protected 
[in  life,  liberty  and  property]." 

"Art.  XL  Every  subject  of  the  commonwealth  ought  to  find  a  certain 
remedy    *    *    *    for   all    *    *    *       wrongs    *    *    *    ." 

"Art.  XII.  No  subject  shall  be  held  to  answer  for  any  crimes,"  etc. 

"Art.  XIII.  In  criminal  prosecutions,  the  verification  of  facts,  in  the 
vicinity  where  they  happen,  is  one  of  the  greatest  securities  of  the  life, 
liberty  and  property  of  the  citizen." 

"Art.  XIV.  Every  subject  has  a  right  to  be  secure  from  all  unrea- 
soti3.blc   scorches     *  • 

"Art.  XXV.  No  subject  ought,  in  any  case,  *  *  *  to  be  declared 
guilty   of   treason   or   felony  by   the   legislature." 

"Art  XXIX.  *  *  *  It  is  the  right  of  every  citizen  to  be  tried 
by    [free    and    impartial    judges]."      "It    is,    therefore,    *    *    *    for    the 
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The  first  American  treaty,  that  of  amity  and  commerce  with 
France,  in  1778  uses  the  expression  "subjects  of  the  United  States" 
frequently,  while  in  other  passages,  calling  for  no  difference,  "citi- 
zens of  the  United  States"  appears.     For  example: 

"Art.  I.  There  shall  be  a  firm,  inviolable  and  universal  peace 

*  *  *  between  *  *  *  the  subjects  of  the  Most  Christian 
King  and  of  the  said  States    *    *    *. 

"Art.  X.  The  United  States,  their  citizens  and  inhabitants,  shall 
never  disturb  the  subjects  of  the  Most  Christian  King  [in  the 
Newfoundland  fisheries]." 

The  treaty  of  alliance  of  1778  refers  in  its  preamble  to  the 
treaty  of  amity  and  commerce  as  "for  the  reciprocal  advantage 
of  their  subjects  and  citizens." 

The  convention  of  1778,  Art.  XIV,  reads: 

security  of  the  rights  of  the  people,  and  of  every  citizen  [that  judges 
hold   during  good   behaviour]." 

In  the  first  amendment,  1822,  the  word  "citizen"  is  used  familiarly. 
Art.  III.  "Every  male  citizen  of  twenty-one  years  and  upwards  (except 
paupers  and  persons  under  guardianship),"  may  vote  if  they  satisfy  other 
requirements. 

The  brief  New  Hampshire  constitution  of  1776  does  not  contain  the 
term  "citizen."  The  pertinent  passages  of  the  constitution  of  1784  are 
as   follows : 

Bill   of   Rights: 

"Art.  V.  *  *  *  no  subject  shall  be  hurt  [or]  molested — for  wor- 
shipping  God   [in   the  manner  approved  by  his  conscience]." 

"Art.  VI.  *  *  *  and  every  denomination  of  Christians  demeaning 
themselves  quietly,  and  as  good  subjects  of  the  State,  shall  be  equally 
under  the  protection  of  the  law    ***,'» 

"Art.  XI.  All  elections  ought  to  be  free,  and  every  inhabitant  of  the 
State  having  the  proper  qualifications  has  equal  right  to  elect,  and  to  be 
elected  into  office." 

"Art.  XII.  Every  member  of  the  community  has  a  right  to  be  protected 

*  *    *    jn    *    *    *    life,  liberty  and  property." 

"Art.  XIV.  Every  subject  of  this  State  is  entitled  [to  judicial  remedies 
for  wrongs]." 

"Art.  XV.  No  subject  shall  be  held  to  answer  for  any  crime,"  etc. 

"Art.  XVI.  No  subject  shall  be  liable  [to  double  or  second  jeopardy]." 

Then  the  terminology  shifts  to  citizen  and  back  to  subject,  and 
back  again  to  citizen,  with  no  reason  in  the  context  for  a  difference. 

"Art.  XVII.  In  criminal  prosecutions,  the  trial  of  facts  in  the  vicinity 
where  they  happen,  is  so  essential  to  the  security  of  the  life,  liberty  and 
estate  of  the  citizen,  that  no  crime  or  offence  ought  to  be  tried  in  any 
other  county    *    *    *    ." 

"Art.  XIX.  Every  subject  hath  a  right  to  be  secure  from  all  unrea- 
sonable   searches    *    *    *    ." 

"Art.  XXXV.  *  *  *  It  is  the  right  of  every  citizen  to  be  tried 
by  judges   as   impartial   as   the   lot  of   humanity  will   admit." 

Part  II — The  Form  of  Government — says,  "The  people  inhabiting  the 
territory  formerly  called  the  Province  of  New  Hampshire,  do  hereby 
solemnly  and  mutually  agree  with  each  other,  to  form  themselves  into  a 
free,  sovereign  and  independent  Body-politic,  or  State,  by  the  name  of 
the    State   of   New   Hampshire." 

Except  for  the  substitution  of  the  word  "person"  for  "subject"  in 
Art.  V  supra,  the  constitution  of  1792  contained  the  passages  just  quoted, 
without  change. 
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"The  subjects  of  the  Most  Christian  King,  and  the  citizens  of 
the  United  States,  who  shall  prove  by  legal  evidence  'that  they  are 
of  the  said  nations  respectively     *     *     *." 

This  opposition  of  citizen  and  subject,  this  antithesis  between 
subject  of  a  king  and  citizen  of  a  republic  is  found  in  the  treaty 
of  peace  with  Great  Britain,  1782-1783,  and  the  treaty  of  com- 
merce with  Prussia  of  1785. 

"There  shall  be  a  firm  and  perpetual  peace  between  His  Brit- 
annic Majesty  and  the  said  States,  and  between  the  subjects  of 
the  one  and  the  citizens  of  the  other     *     *     *." 

"There  shall  be  a  firm  peace  *  *  *  between  His  Majesty, 
the  King  of  Prussia,  his  heirs,  successors,  and  subjects,  on  the 
one  part,  and  the  United  States  of  America  and  their  citizens  on 
the  other    *    *    *." 

One  term  is  appropriate  to  a  monarchy,  the  other  to  a  republic, 
but  beyond  this,  subject  and  citizen  have  the  same  meaning.  They 
embrace  all  nationals.  If  the  negotiators  or  ratifiers  suspected 
that  there  was  or  might  be  a  class  of  Americans  who  were  sub- 
jects but  not  citizens  the  more  general  term  would  have  been  used 
in  settling  our  international  relations.  It  would  be  most  strange 
to  declare  a  peace  between  the  subjects  of  these  monarchs  on  the 
one  hand  and  the  citizens  of  the  United  States,  on  the  other,  said 
peace  not  to  extend,  however,  to  the  mere  subjects  of  the  United 
States.  Equally  would  it  be  unexpected  that  commercial  privileges 
should  be  secured  only  to  a  privileged  class  of  Americans,  though 
without  distinction  to  all  classes  of  Englishmen,  Frenchmen  and 
Prussians. 

The  direct  evidence  from  the  language  of  the  constitutions  and 
treaties  is  supported  by  the  inferences  necessarily  drawn  from  the 
absence  from  the  Constitution  of  the  United  States  of  any  defini- 
tion of  "citizen"  and  of  any  rules  defining  who  were  to  be  "citi- 
zens." If  we  assume  that  citizen  meant  some  specially  privileged 
class  of  nationals,  we  put  the  framers  in  the  position  of  creating 
a  new  status  unknown  to  any  system  of  law  then  existing,  without 
being  able  to  assign  any  plausible  reason  for  their  silence  as  to 
its  definition,  and  the  persons  possessing  it. 

On  the  contrary  assumption,  a  reasonable  explanation  is  forth- 
coming. If  "citizen"  designated  the  concept  national,  or  subject 
as  then  used  in  English  and  Continental  law,  it  was  self-definitory. 
But  it  will  be  said  that  the  definition  of  the  status  does  not  account 
for  the  absence  of  rules  for  determining  who  should  possess  it. 
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Prior  to  the  French  Revolution  the  rule  was  almost  universal 
in  Europe,  both  in  England  and  on  the  continent,  that  birth  on  the 
soil  of  a  state  made  the  person  so  born  a  subject  (national)  of 
that  state.  This  was  sometimes  referred  to  as  the  common  law 
of  Europe.  Sometimes  it  was  referred  to  as  a  rule  of  public  law. 
This  rule  of  birth  on  the  soil,  the  jus  soli,  was  first  seriously  de- 
parted from  in  modern  times  in  the  Civil  Code  of  France  in  1804, 
which  made  the  jus  sanguinis  the  almost  exclusive  rule  as  to 
nationality  at  birth.8 

That  is,  the  French  legislators  enacted  that  a  child  born  of 
French  parents,  wherever  born,  was  a  French  national  and  gave 
no  effect  to  mere  birth  on  the  soil.  Many  of  the  states  of  Europe 
followed  this  example.  Modern  writers  on  international  law  state 
that  international  law  has  no  rule  whatever  on  the  subject,  that 
each  state  may  legislate  for  itself  and  lay  down  its  own  rules, 
whether  the  jus  soli,  the  jus  sanguinis,  a  composite  system,  or  any 
other  system.  It  seems  that  the  publicists  are  right  in  asserting 
that  there  never  has  been  any  rule  of  international  law  on  the 
subject."  But  even  so,  the  framers  may  have  thought  that  such  a 
rule  existed.  The  absence  of  an  international  rule  has  been  clearly 
stated  only  in  recent  times.  Expressions  are  not  wanting  in  our 
early  judicial  utterances  indicating  a  belief  in  the  existence  of  such 
a  rule.  Even  so  late  as  1854,  Mr.  Justice  Curtis  in  the  case  of 
Dred  Scott  v.  Sandford,10  declared : 

"Undoubtedly,  as  has  already  been  said,  it  is  a  principle  of  public 
law,  recognized  by  the  Constitution  itself,11  that  birth  on  the  soil 
of  a  country  both  creates  the  duties  and  confers  the  rights  of 
citizenship." 

The  only  alternative  to  this  explanation,  viz.,  that  the  framers 
believed  in  the  existence  of  public  (international)  law  rules  that 
determined  who  were  citizens,  is  that  they  believed  that  an  enlight- 

8The  writer  of  course  does  not  overlook  the  earlier  English  statutes 
by  which  the  jus  sanguinis  was  to  a  certain  extent  superadded  to  the 
jus  soli. 

•"Nor  can  it  be  doubted  that  it  is  the  inherent  right  of  every  inde- 
pendent nation  to  determine  for  itself,  and  according  to  its  own  consti- 
tution and  laws,  what  class  of  persons  shall  be  entitled  to  its  citizenship." 
Gray,  J.,  delivering  the  opinion  of  the  court  in  United  States  v.  Wong 
Kim  Ark   (1808)    169  U.   S.  649,  668. 

10(i856)    19  How.   393,   578. 

uIt  is  impossible  to  find  any  word  or  phrase  to  which  Mr.  Justice 
Curtis  could  have  attributed  this  effect  other  than  the  bare  use  of  the 
term  "citizen."  See  further  on  the  supposed  existence  of  a  rule  of  "public 
law,"  Story,  J.,  delivering  the  opinion  of  the  court  in  Shanks  v.  Dupont 
(1830)  3  Pet.  242  and  Appleton,  J.,  in  Opinions  of  the  Justices  (1857) 
44  Me.   505,  546. 
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ened  posterity  would  know  that  they  had  merely  substituted  the 
word  citizen  for  the  odious  term  subject,  not  only  with  the  mean- 
ing of  subject  under  the  English  law  but  carrying  with  it  the 
common  law  rules  for  the  acquisition  of  the  status.  There  is  not 
wanting  strong  judicial  authority  that  the  use  of  the  term  citizen 
(subject)  incorporated  into  the  Constitution  that  rule  of  English 
law  that  every  person  born  within  the  territory  is  a  citizen  (sub- 
ject).12 

To  be  sure,  this  view  was  usually  held  as  to  the  question 
whether  there  was  any  national  law  creating  persons  citizens  at 
birth,  prior  to  the  Fourteenth  Amendment,  or  whether  persons 
could  become  citizens  at  birth,  solely  by  virtue  of  state  laws.  It 
seems  the  sounder  view,  that  even  before  the  Fourteenth  Amend- 
ment no  state  could  create  citizens  of  the  United  States  at  birth 
any  more  than  by  naturalization. 

Doubtless  it  has  never  before  been  suggested  that  this  has  any 
bearing  upon  the  point  that  citizen  =  subject  =  national,  though 
that  is  its  logical  trend.  British  subject  has  no  meaning  beyond 
British  national.     The  two  are  absolutely  synonymous. 

No  mention  has  thus  far  been  made  of  the  remarkable  phrase 
in  Art.  Ill  of  the  Constitution.  The  judiciary  clause,  in  giving  a 
right  to  resort  to  Federal  courts  to  certain  types  of  parties,  extends 
the  judicial  power  of  the  United  States  to  cases  "between  a  State, 
or  the  citizens  thereof,  and  foreign  States,  citizens  or  subjects." 
Looking  at  this  phrase  apart  from  the  established  usage  in  the 
language  of  the  era  in  which  the  Constitution  was  framed  it  would 
be  impossible  to  say  whether  "citizens  or  subjects"  sets  the  two 
words  in  opposition  to  each  other,  as  not  co-extensive  with  each 
other, — or  sets  them  in  apposition  as  equivalents.  In  the  light  of 
contemporary  usage,  nothing  more  seems  intended  than  the  distinc- 
tion made  in  the  treaties,  that  one  term  is  appropriate  to  the 
nationals  of  a  republic,  the  other  to  the  nationals  of  a  monarchical 
state. 

Concluding  this  phase  of  the  discussion,  the  inference  to  be 


"This  view  is  taken  and  discussed  at  length  by  Gray,  J.,  delivering 
the  opinion  of  the  court,  in  United  States  v.  Wong  Kim  Ark  (1898)  169 
U.  S.  649,  654;  and  embraced  to  its  fullest  extent  in  a  very  enlightened 
opinion  in  Lynch  v.  Clarke  (N.  Y.  1844)  1  Sandf.  Ch.  583.  "The  term 
'citizen,'  as  understood  in  our  law,  is  precisely  analogous  to  the  term 
subject  in  the  common  law;  and  the  change  of  phrase  has  entirely  resulted 
from  the  change  of  government.  The  sovereignty  has  been  changed  from 
one  man  to  the  collective  body  of  the  people— and  he  who  before  was 
'a  subject  of  the  king'  is  now  a  citizen  of  the  State."  State  v.  Manuel 
(N.  C.   1838)   4  Dev.  &  B.  20,  26. 
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drawn  from  the  absence  from  the  Constitution  of  any  rules  for 
determining  who  are  citizens  is  that  citizen  is  the  equivalent  of 
national.  For  if  the  framers  thought  that  the  term  was  defined  by 
public  law,  they  must  have  meant  either  the  law  of  England  or 
public  international  law.  The  latter  might  determine  who  are 
nationals,  an  international  affair,  but  certainly  could  not  determine 
what  persons  in  a  state  should  have  a  peculiarly  privileged  status 
as  against  other  members  of  the  state;  and  if  they  thought  it 
defined  in  the  sense  of  subject  as  used  in  English  law,  the  source 
of  so  many  of  our  legal  institutions  and  definitions,  the  result  is 
the  same. 

It  has  been  supposed  that  the  views  of  some  of  the  judges  in 
Dred  Scott  v.  Sandford13  is  at  war  with  these  conclusions  and  that 
they  recognized  the  existence  of  a  class  of  subjects  or  nationals 
who  were  not  citizens.  The  question  raised  by  the  plea  in  abate- 
ment in  that  case  was  whether  a  free  negro  born  in  the  United 
States,  whose  ancestors  had  been  imported  into  this  country  and 
sold  as  slaves,  could  sue  in  a  Circuit  Court  of  the  United  States 
under  the  diversity  of  citizenship  clause.  A  majority  of  the  court 
held  that  the  plea  in  abatement  was  not  before  the  court.  In  his 
personal  opinion,  however,  Chief  Justice  Taney  declared  that  such 
free  negroes  were  not  citizens  of  a  State  within  the  meaning  of 
this  clause.  And  further,  since  he  thought,  and  rightly,  it  seems, 
that  every  person  was  a  citizen  of  a  State  who,  being  a  citizen 
of  the  United  States,  resided  there,14  he  declared  that  free  negroes 
were  not  citizens  of  the  United  States.  The  Chief  Justice  was  led 
to  this  view  not  so  much  by  a  supposed  intention  of  the  diversity 
of  citizenship  clause  as  by  the  belief  that  free  negroes  were  not 
intended  to  have  the  privileges  and  immunities  of  Art.  IV,  Sec.  2, 
which  were  also  in  terms  given  to  "the  citizens  of  each  State:" 

"The  citizens  of  each  State  shall  be  entitled  to  all  Privileges  and 
Immunities  of  Citizens  in  the  several  States." 

The  Chief  Justice  said : 

"More  especially,  it  cannot  be  believed  that  the  large  slavehold- 
ing  States  regarded  them  as  included  in  the  word  citizens,  or 
would  have  consented  to  a  Constitution  which  might  compel  them 
to  receive  them  in  that  character  from  another  State.  For  if  they 
were  so  received,  and  entitled  to  the  privileges  and  immunities 
of  citizens,  it  would  exempt  them  from  the  operation  of  the  special 

"(1856)   19  How.  393. 

"It  had  been  so  held  by  the  Supreme  Court  in  1832,  Marshall,  C.  J., 
delivering  the  opinion.     Gassies  v.  Ballon  (1832)  6  Pet.  761. 


244  COLUMBIA   LAW  RBVIBW. 

laws  and  from  the  police  regulations  which  they  considered  to 
be  necessary  for  their  own  safety.  It  would  give  to  persons  of 
the  negro  race,  who  were  recognized  as  citizens  in  any  one  State 
of  the  Union,  the  right  to  enter  every  other  State  whenever  they 
pleased,  singly  or  in  companies,  without  pass  or  passport,  and 
without  obstruction,  to  sojourn  there  as  long  as  they  pleased,  to 
go  where  they  pleased  at  every  hour  of  the  day  or  night  without 
molestation,  unless  they  committed  some  violation  of  law  for  which 
a  white  man  would  be  punished ;  and  it  would  give  them  the  full 
liberty  of  speech  in  public  and  in  private  upon  all  subjects  upon 
which  its  own  citizens  might  speak;  to  hold  public  meetings  upon 
political  affairs,  and  to  keep  and  carry  arms  wherever  they  went. 
And  all  of  this  would  be  done  in  the  face  of  the  subject  race  of 
the  same  color,  both  free  and  slaves,  and  inevitably  producing  dis- 
content and  insubordination  among  them,  and  endangering  the 
peace  and  safety  of  the  State. 

"It  is  impossible,  it  would  seem,  to  believe  that  the  great  men 
of  the  slaveholding  States,  who  took  so  large  a  share  in  framing 
the  Constitution  of  the  United  States,  and  exercised  so  much  in- 
fluence in  procuring  its  adoption,  could  have  been  so  forgetful  or 
regardless  of  their  own  safety  and  the  safety  of  those  who  trusted 
and  confided  in  them."15 

This  was  the  controlling  clause  as  appears  in  other  portions 
of  the  opinion.  Taney  rightly  said,  that  Art.  IV,  Sec.  2,  "gave  to 
each  citizen  rights  and  privileges  outside  of  his  State  *  *  * 
and  placed  him  in  every  other  State  upon  a  perfect  equality  with 
its  own  citizens  as  to  rights  of  person  and  rights  of  property."16 
Was  it  the  intention  of  the  framers,  he  asks,  to  clothe  the  free 
negroes  "with  all  the  privileges  of  a  citizen  in  every  other  State  ?"17 

"It  is  obvious  that  they  [the  free  negroes]  were  not  even  in  the 
minds  of  the  framers  of  the  Constitution  when  they  were  con- 
ferring special  rights  and  privileges  upon  the  citizens  of  a  State 
in  every  other  part  of  the  Union."18 

Referring  to  the  abolition  of  slavery  in  Connecticut  and  the 
Connecticut  law  of  1788,  prohibiting  her  citizens  from  engaging  in 
the  slave  trade,  he  said,  that  there  was  in  that  legislation,  "certainly 
nothing  which  would  have  led  the  slaveholding  States  to  suppose, 
that  Connecticut  designed  to  claim  for  them  [the  negroes],  under 
the  new  Constitution,  the  equal  rights  and  privileges  and  rank  of 
citizens  in  every  other  State."19 

"Supra,  4i6-4i7- 
19 Supra,  406-407. 
"Supra,  406. 
"Supra,  411-412. 
"Supra,  413-414. 
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Thus  while  the  decision  would  have  been,  had  Taney  succeeded 
in  influencing  a  majority  of  the  court,  that  no  free  negro  "whose 
ancestors  were  imported  into  this  country  and  sold  as  slaves"  was 
a  citizen  of  the  United  States,  nor  a  citizen  of  a  State  under  the 
diversity  of  citizenship  clause,  his  main  argument  was  that  the 
framers  could  not  have  intended  free  negroes  to  be  citizens  of 
a  State  under  Art.  IV,  Sec.  2. 

Only  two  justices  concurred  with  Taney's  view  that  no  such 
negro  was  a  citizen  of  the  United  States. 

Mr.  Justice  Curtis,  dissenting  from  the  judgment  in  the  case, 
only  dissented  from  this  view  in  a  qualified  way.  He  declared  that 
the  position  of  the  Chief  Justice  could  not  be  affirmed  of  all  free 
negroes  with  such  ancestry,  but  that  since,  in  his  opinion,  the 
States  might  then  create  such  persons  as  they  saw  fit  state  citizens, 
and  ipso  facto  citizens  of  the  United  States,  some  free  negroes 
might  have  been  made  citizens,  and  actually  had  been,  by  some 
States;  leaving  the  inference  that  some  free  negroes  were  not 
"citizens"  within  the  clause  in  question. 

The  net  result  and  the  entire  result  of  the  case  so  far  as  the 
question  in  hand  is  concerned  is  that  four  out  of  nine  justices 
believed  that  some  negroes  born  in  the  United  States  whose  an- 
cestors had  been  born  on  our  soil  through  several  generations, 
were  not  entitled  to  the  privileges  of  the  diversity  of  citizenship 
clause  or  to  the  privileges  and  immunities  of  Art.  IV,  Sec.  2. 

It  was  not  necessary  to  Taney's  view  to  say  that  the  free 
negroes  were  not  aliens,  nor  does  any  known  case  so  decide,  but 
there  has  been  a  consensus  of  opinion  that  they  were  not.  So 
Taney,  while  he  stated  that,  in  his  opinion,  the  tribal  American 
Indians  were  aliens20  said:  "The  African  race,  however,  born  in 
the  country,  did  owe  allegiance  to  the  Government,  whether  they 
were  slave  or  free."21 

If  not  aliens,  what  were  they?  It  has  been  answered  as  to  the 
native  inhabitants  of  our  "insular  possessions"  that  they  are  na- 
tionals— not  citizens.22  But  how  can  there  be  non-citizen  nationals 
when  the  Constitution  uses  the  term  citizen  as  synonymous  with 
national?  Under  the  Constitution  there  are  but  two  alternatives, 
citizenship  or  alienage.  There  is  nothing  in  the  opinion  expressed 
by  the  justices  in  the  case  under  discussion  inconsistent  with  the 

20 Supra,  404,  420. 
" Supra,  420. 

"Frederic  R.  Coudert,  Jr.,  "Our  New  Peoples:  Citizens,  Subjects, 
Nationals  or  Aliens,"  3  Columbia  Law  Review  13. 
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view  that  the  free  negroes  were  citizens  but  without  some  of  the 
rights  which  the  Constitution  especially  conferred  upon  citizens. 
So  far  as  the  judges  used  the  expression  that  they  were  not  citi- 
zens, was  this  not  a  mere  usus  loquendi?  Their  quasi-decision 
should  be  confined  to  the  points  actually  involved,  viz.,  that  the 
persons  in  question  were  not  entitled  to  the  privileges  of  certain 
clauses.  Is  it  not  a  permissible  view  that  though  citizens,  they 
did  not  have,  because  they  were  never  intended  to  have,  the  bene- 
fit of  these  clauses  ?  This  is  consistent  with  Taney's  principal  argu- 
ment that  the  whole  tenor  of  our  constitutional  history  and  the 
treatment  of  this  people  in  our  legislation,  state  and  national, 
showed  that  they  were  not  included  nor  intended  to  be  included 
within  the  body  of  citizens-with-full-rights. 

The  Constitution  did  not  create  the  status  of  citizenship  by 
conferring  upon  citizens  certain  constitutional  rights.  It  regarded 
that  status  as  a  well-known,  and  previously  defined  status.  It  as- 
sumed that  rules  existed  by  which  the  class  of  persons  who  were 
citizens  was  determined.  Making  use  of  the  term  "citizen"  it 
proceeded  to  confer  two  special  privileges,  Art.  Ill,  Sec.  2  and 
Art.  IV,  Sec.  2,  and  to  impose  two  disabilities  on  non-citizens, 
i.  e.,  ineligibility  to  the  House  and  Senate.  It  was  not  supposed 
that  the  status  had  its  origin  from  these  provisions, — or  that  the 
status  of  citizenship  should  be  defined  as  the  possession  of  these 
two  rights,  or  the  lack  of  these  two  disabilities.  Consequently 
since  no  person  or  class  of  persons  can  enjoy  the  status  of  citizen- 
ship without  the  consent  of  the  nation,  or  those  organs  authorized 
to  give  consent,  that  consent  may  be  given  with  qualifications. 
If  the  nation  saw  fit  to  incorporate  the  free  negro  into  our  citizen- 
ship without  the  full  privileges  of  other  citizens  no  one  could 
complain. 

The  Constitution  itself  creates  other  distinctions  between  citi- 
zens. A  naturalized  citizen  is  not  eligible  to  the  offices  of  Presi- 
dent or  Vice-President.  The  Fourteenth  Amendment  extends  a 
qualified  guaranty  to  the  electoral  franchise  of  male  citizens  which 
it  does  not  extend  to  female  citizens.23 

"The  fact  that  one  is  a  subject  or  citizen  determines  nothing  as 
to  his  rights  as  such.  They  vary  in  different  localities  and  ac- 
cording to  circumstances.  Citizenship  has  no  necessary  connec- 
tion with  the  franchise  of  voting,  eligibility  to  office,  or  indeed 

"Of  course  neither  is  granted  a  right  to  vote  but  a  penalty  is  prescribed 
against  a  State  that  denies  the  right  to  male  citizens  twenty  one  years 
of  age,  but  not  if  it  denies  it  to  female  citizens. 
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with  any  other  rights,  civil  or  political.  Women,  minors,  and 
persons  non  compos  are  citizens,  and  not  the  less  so  on  account 
of  their  disabilities."24 

The  solemniter  dictum  of  the  judges  in  the  Dred  Scott  case 
would  not  be  entitled  to  so  much  consideration  if  the  view  could 
be  now  accepted  that  was  once  so  widely  entertained  in  some  quar- 
ters, that  Mr.  Justice  Curtis'  attempted  refutation  of  Taney's 
opinion  was  successful.  This  view  was  chiefly  entertained  as  to 
the  holding  in  the  second  branch  of  Taney's  opinion  that  the 
Missouri  Compromise  Act  was  unconstitutional.  It  was  this  por- 
tion of  the  opinion  that  so  much  disturbed  the  minds  of  contempor- 
aries. It  was  entirely  unrelated  to  the  question  of  citizenship. 
Though  both  Chief  Justice  Taney  and  Mr.  Justice  Curtis  thought 
and  rightly,  as  is  now  conceded,  that  the  whole  record  was  open 
on  the  question  of  jurisdiction  and  that  the  plea  in  abatement  was 
before  the  court,  five  other  justices  held  that  it  was  not.25  The 
court  was  thus  forced  to  consider  the  case  on  its  merits,  and  the 
question  then  was,  was  Dred  Scott  a  slave?  The  second  branch 
of  Taney's  opinion  was  addressed  to  this  problem,  and  since  five 
of  the  justices  concurred  with  him,  this  portion  of  his  opinion  may 
with  some  justification  be  called  the  opinion  of  the  court.  These 
justices  held  that  Scott  was  a  slave,  and  in  reaching  this  conclu- 
sion they  thought  it  necessary  to  consider  the  constitutionality  of 
the  Compromise  Act.  Mr.  Justice  Nelson  concurred  in  the  result 
without  finding  it  necessary  to  pass  upon  that  Act.  Justices 
McLean  and  Curtis  dissented  from  both  portions  of  Taney's  opin- 
ion. Whether  Curtis  refuted  that  portion  which  dealt  with  the 
Missouri  Compromise  Act  is  immaterial  here.  On  the  question 
of  citizenship  he  rested  his  argument  on  a  premise  which  cannot 
now  be  admitted,  viz.,  that  each  of  the  several  States  had  the  ex- 
clusive right  to  determine  who  should  become  its  citizens  by  or 
at  birth,  and  that  a  person  who  thus  became  a  citizen  of  a  State 
was  ipso  facto  a  citizen  of  the  United  States.  Moreover,  the  argu- 
ment was  purely  opportunist.  It  merely  sufficed  to  show  that  the 
allegations  in  the  plea  in  abatement  were  not  sufficient  and  that 
the  demurrer  should  have  been  sustained.  It  went  no  further  than 
that  in  some  States  free  negroes  were  citizens.  The  rules  of  law 
which  he  laid  down  made  it  certain  that  the  greater  part  of  our 
free  negro  population  were  not  citizens  under  the  clauses  dis- 
united States  v.  Rhodes  (1866)  Abb.  U.  S.  28,  Fed.  Cas.  No.  16,151; 
and  see  Minor  v.  Happersett  (1874)  21  Wall.  162. 
25 1    Thayer,    Cases   on    Constitutional   Law   493   n. 
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cussed.  Though  the  Supreme  Court  of  North  Carolina  had  held 
in  1836  that  a  negro  born  in  that  State  was,  if  free,  entitled  to 
all  the  privileges  of  a  citizen,26  a  subsequent  amendment  to  the 
Constitution  of  that  State  had  taken  away  these  privileges,  if,  as 
Curtis  contended,  state  legislation  controlled.  And  in  other  States 
it  had  been  held  that  free  negroes  were  not  entitled  to  the  privileges 
of  citizens,27  and  these  decisions  settled  the  matter  in  those  States 
if  state  law  controlled. 

Under  the  view  herein  submitted,  that  the  free  negroes  before 
the  war  were  citizens  of  the  United  States,  but  with  qualified 
rights,  i.  e.,  without  the  privileges  of  Art.  Ill,  Sec.  2,  and  espe- 
cially of  Art.  IV,  Sec.  2,  the  state  legislation  discriminating  between 
different  classes  of  citizens  was  not  unconstitutional,  for  there  was 
then  wanting  in  our  Constitution  any  prohibition  that  no  State 
shall  make  or  enforce  any  law  which  shall  abridge  the  privileges 
and  immunities  of  citizens  of  the  United  States,  or  deprive  any 
person  of  life,  liberty  or  property  without  due  process  of  law;  or 
deny  to  any  person  the  equal  protection  of  the  laws.  Apart  from 
Art.  IV,  Sec.  2,  the  Constitution  did  not  require  equal  treatment 
of  American  nationals. 

Though  a  few  of  the  States  may  have  regarded  the  negroes 
as  citizens  before  the  adoption  of  the  Constitution,  yet  to  the  mind 
of  a  follower  of  Marshall,  whose  views  Taney  expounded  in  the 
main,  it  seems  impossible  to  concede  that  the  power  Curtis  con- 
tended for  was  reserved  to  the  States ;  it  seems  impossible  to  admit 
that  the  framers  intended  to  incorporate  the  free  negroes  into  the 
people  who  were  to  enjoy  the  privileges  of  Art.  IV,  Sec.  2;  it 
seems  impossible  that  the  Constitution  could  have  been  adopted 
with  that  understanding. 

The  doctrine  of  Chief  Justice  Taney  might  have  been  denomi- 
nated the  doctrine  of  unincorporated  peoples;  but  it  seems  better 
to  limit  his  language  to  the  object  in  view  and  to  say  that  the 
free  negroes  were  citizens,  though  without  full  rights.    They  were 

*State  v.  Manuel   (N.  C.   1838)   4  Dev.  &  B.  26. 

"Amy  v.  Smith  (Ky.  1822)  1  Litt.  326;  State  v.  Claiborne  (Tenn. 
1838)  Meigs  331;  Pendleton  v.  State  (1844)  6  Ark.  509;  Cooper  et  al.  v. 
Mayor  (1848)  4  Ga.  68;  Bryan  v.  Walton  (1853)  14  Ga.  185;  and  see  Cran- 
dall  v.  State  (1834)  10  Conn.  339;  Donovan  v.  Pitcher  (1875)  53  Ala.  411; 
Mitchell  v.  Nancy  Wells  (1859)  37  Miss.  235.  In  State  v.  Claiborne  supra, 
the  court  said : 

"By  whatever  appellation  we  may  designate  free  negroes,  whether  as 
perpetual  inhabitants,  or  citizens  of  an  inferior  grade,  we  feel  satisfied, 
that  they  are  not  citizens  in  the  sense  of  the  Constitution,"  i.  e.  in  the 
sense  of  Art.  IV,  Sec.  2. 
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citizens  in  every  respect  internationally  and  constitutionally  but 
not  clothed  with  those  special  privileges  which  the  nation  did  not 
intend  to  confer  upon  them.  Thus  the  status  of  this  anomalous 
class  of  persons  may  be  accounted  for  without  a  departure  from  the 
established  meaning  of  "citizen"  as  used  in  the  Constitution.  All 
American  nationals  are  citizens,  though  a  class  of  citizens  once 
existed  with  less  than  full  rights. 

Reverting  for  the  moment  to  the  international  aspects  of  na- 
tionality, the  question  may  be  asked  whether  in  diplomatic  rela- 
tions the  United  States  may  extend  protection  abroad  to  persons 
who  are  not  citizens,  and  the  answer  necessarily  must  be,  if  the 
identity  of  nationality  and  citizenship,  in  our  law,  is  accepted, 
that  she  may  not,  if  protection  may  be  extended  to  nationals  only. 
In  rare  instances,  however,  a  quasi-nationality  may  be  admitted 
by  international  law  to  be  a  sufficient  ground.  The  practice  in 
Turkey  of  regarding  a  consulate  as  the  rightful  local  protector  of 
any  alien  registered  therein,  whether  he  owed  allegiance  to  the 
country  in  whose  consulate  he  had  registered  or  not,  might  clothe 
an  alien  with  temporary  and  local  rights  of  protection,  at  least  as 
against  other  states  having  no  superior  claim,  as  was  asserted  by 
Secretary  Marcy  in  Kostza's  case.  Since  Kostza  was  an  alien, 
not  naturalized  in  the  United  States,  he  did  not,  however,  possess 
American  nationality  in  any  correct  sense.  So  far  as  Secretary 
Marcy  based  Kostza's  alleged  "national  character"  upon  his  domi- 
cil  in  the  United  States  he  was  applying  rules  applicable  to  the  en- 
tirely different  matter  of  the  quasi-nationality  recognized  in  prize 
law  as  resulting  from  so-called  belligerent  domicil.28 

So  too  the  temporary  national  character  with  which  a  seaman 
is  clothed  by  virtue  of  and  during  his  service29  may  be  called  quasi- 
nationality,  since  it  exists  independently  of  the  true  nationality  of 
the  seaman. 

Since  Professor  J.  B.  Moore  regards  American  citizenship  as 
only  one  of  the  sources,  though  the  great  one,  of  American  na- 
tional character,30  meaning  thereby  American  nationality,  it  is 
evident  that  the  definition  of  nationality  entertained  by  that  learned 
author  differs  from  the  present  writer's,  and  is  probably  flexible 

aSee  the  very  accurate  statement  of  Kostza's  case  in  J.  B.  Moore's 
American  Diplomacy  and  the  documents  collected  in  3  Moore's  Digest 
of  International  Law  820.  See  the  careful  statement  of  the  limited  and 
temporary  character  of  the  quasi-nationality  resulting  from  belligerent 
domicil  in  3  ibid.  810  et  seq. 

"See  3  Moore's  Digest  of  International  Law,  795. 

*°3  Digest  of  International  Law,  273. 
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enough  to  embrace  the  instances  of  quasi-nationality,  just  referred 
to,  as  well  as  what  has  here  been  characterized  as  true  nationality. 
It  is  believed,  however,  that  the  recognition  of  a  distinction  between 
true  and  quasi-nationality  gives  a  terminology  in  accurate  accord 
with  existing  rules  of  law. 

Let  us  turn  now  to  the  status  of  the  American  tribal  Indian 
and  the  status  of  the  native  inhabitants  of  our  insular  possessions. 

(To  be  concluded.) 

Dudley  O.  McGovney. 
Tulane  University. 


THE   EXCLUSIVE   POWER   OF   CONGRESS 
OVER  INTERSTATE  COMMERCE. 

Mr.  Justice  Strong  said  that  the  line  between  the  limits  of  state 
sovereignty  and  the  power  of  the  Federal  Government  to  regulate 
commerce  is  always  difficult  to  be  traced.1  In  the  Passenger 
Cases,2  Mr.  Justice  McLean  said : 

"No  one  has  yet  drawn  the  line  clearly,  because,  perhaps,  no 
one  can  draw  it,  between  the  commercial  power  of  the  Union  and 
the  municipal  power  of  a  State." 

The  obscurity  of  this  line  has  been  the  cause  of  much  apparent 
diversity  in  the  opinions  of  the  judges  in  cases  where  the  States, 
or  the  municipalities  within  the  States,  have  taken  action  affecting 
foreign  and  interstate  commerce.     Mr.  Justice  Miller  observed: 

"It  is  said,  however,  that,  under  the  decisions  of  this  court, 
there  is  a  kind  of  neutral  ground,  especially  in  that  covered  by  the 
regulation  of  commerce,  which  may  be  occupied  by  the  State,  and 
its  legislation  be  valid  so  long  as  it  interferes  with  no  act  of  Con- 
gress, or  treaty  of  the  United  States.  Such  a  proposition  is  sup- 
ported by  the  opinions  of  several  of  the  judges  in  the  Passenger 
Cases.  *  *  *  But  this  doctrine  has  always  been  controverted 
in  this  court,  and  has  seldom,  if  ever,  been  stated  without  dis- 
sent."3 

In  other  opinions  of  the  Supreme  Court  it  has  been  stated  that 
there  is  concurrent  jurisdiction  over  a  part  of  interstate  commerce. 
These  views  have  tended  to  encourage  the  States  to  take  legislative 
action  affecting  interstate  commerce,  and  has  left  the  agents  of 
commerce, — rebelling  somewhat  against  supervision — in  doubt  as 
to  whether  these  state  regulations  were  valid. 

The  obscurity  of  the  line  of  delimitation  between  the  powers 
of  the  Federal  Government  and  the  States  is  due  largely,  if  not 
wholly,  to  the  reluctance  of  publicists  and  jurists  to  declare  unequiv- 
ocally that  the  whole  power  of  regulating  foreign,  interstate  and 
Indian  commerce  is  vested  by  the  Constitution  exclusively  in  the 
Federal  Government,  and  that  this  particular  sovereign  power  does 
not  exist  in  the  States  except  over  their  own  intrastate  commerce. 

In  the  great  opinion  of  Chief  Justice  Marshall,4  he  approaches 

HTase  of  the  State  Freight  Tax  (1872)  15  Wall.  232. 
'(1849)  7  How  283. 

"Henderson  v.  Mayor  of  N.  Y.   (1875)   92  U.  S.  259. 
*Gibbons  v.  Ogden  (1824)  9  Wheat.  1. 
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the  question  with  a  logic  which  we  may  sincerely  regret  was  not 
carried  to  a  conclusion  and  applied  to  the  solution  of  this  problem, 
and 

"In  discussing  the  question,  whether  this  power  is  still  in  the 
States,  in  the  case  under  consideration,  we  may  dismiss  from  it 
the  inquiry,  whether  it  is  surrendered  by  the  mere  grant  to  Con- 
gress, or  is  retained  until  Congress  has  exercised  the  power." 

This  fatal  suggestion  has  bred  a  disturbing  progeny  of  obiter  dicta 
and  in  some  instances,  we  believe,  unsound  law. 

While  it  must  be  admitted  that  in  later  opinions  we  find  dec- 
larations that  the  power  of  Congress  is  exclusive,  as  in  the  Knight 
case,  when  Mr.  Chief  Justice  Fuller,  speaking  of  the  sovereignty 
of  the  States  over  internal  affairs,  said:  "On  the  other  hand,  the 
power  of  Congress  to  regulate  commerce  among  the  several  States 
is  also  exclusive,"5 — yet,  when  the  validity  of  some  particularly 
doubtful  state  regulation  has  come  up,  this  declaration  has  been 
obscured  by  quoting  a  doctrine  first  stated  by  Mr.  Justice  Curtis, 
and  which,  later,  crystallized  into  a  rule.  This  doctrine  is  to  the 
effect  that  where  the  subject  of  the  power  of  regulation  of  inter- 
state commerce,  is  national,  or  admits  of  one  uniform  system,  or 
plan  of  regulation,  the  power  of  the  Federal  Government  is  ex- 
clusive, but  where  the  subject  is  local,  the  States  may  regulate, 
if  Congress  has  not  exercised  its  power,  and  their  action  will  be 
valid  until  Congress  regulates.  This  if  carried  to  its  logical  con- 
clusion, would  certainly  limit  the  exclusive  power  of  Congress  to 
a  comparatively  narrow  field.  A  careful  analysis  of  this  ruling 
will,  I  think,  show  that  it  is  unsound  and  that  it  is  not  a  rule  that 
can  be  applied  with  any  certainty  in  many  cases. 

If  we  examine  carefully  the  opinion  of  Mr.  Justice  Curtis,  we 
find  him  dealing  with  a  state  law  requiring  the  use  of  pilots  by 
ships  in  the  Delaware  River  and  harbor  of  Philadelphia ;  he  treats 
this  law  as  the  exercise  by  the  State  of  the  sovereign  power  to 
regulate  commerce,  and,  admittedly,  as  affecting  foreign  and  inter- 
state commerce.  He  does  not  say  a  police  regulation,  but  regula- 
tion, and  then  proceeds  to  discuss  the  question  whether  the  State 
may,  to  some  degree,  regulate  interstate  commerce.  Referring  to 
the  power  to  regulate,  contained  in  the  Commerce  Clause  of  the 
Constitution,  he  says : 

"If  the  States  were  divested  of  the  power  to  legislate  on  this 
subject  by  the  grant  of  the  commercial  power  to  Congress,  it  is 

8U.  S.  v.  E.  C.  Knight  Co.  (1894)  156  U.  S.  1. 
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plain  this  act  [Congressional]  could  not  confer  upon  them  the 
power  thus  to  legislate.  If  the  Constitution  excluded  the  States 
from  making  any  law  regulating  commerce,  certainly  Congress 
cannot  regrant,  or  in  any  manner  reconvey  to  the  States  that 
power.  *  *  *  We  are  brought  directly  and  unavoidably  to 
the  consideration  of  the  question,  whether  the  grant  of  the  com- 
mercial power  to  Congress,  did  per  se  deprive  the  States  of  all 
power  to  regulate  pilots." 

It  will  be  observed  that  he  does  not  refer  to,  or  use  the  phrase 
police  regulation,  but  uses  the  word  regulate  with  reference  to  its 
use  in  the  Commerce  Clause  of  the  Federal  Constitution.  He  then 
proceeds  to  say: 

"The  diversities  of  opinion,  therefore,  which  have  existed  on 
this  subject,  have  arisen  from  the  different  views  taken  of  the 
nature  of  this  power.  But  when  the  nature  of  a  power  like  this 
is  spoken  of,  when  it  is  said  that  the  nature  of  the  power  requires 
that  it  should  be  exercised  exclusively  by  Congress,  it  must  be 
intended  to  refer  to  the  subjects  of  that  power,  and  to  say  they 
are  of  such  a  nature  as  to  require  exclusive  legislation  by  Con- 
gress. Now  the  power  to  regulate  commerce,  embraces  a  vast 
field,  containing  not  only  many,  but  exceedingly  various  subjects, 
quite  unlike  in  their  nature ;  some  imperatively  demanding  a  single 
uniform  rule,  operating  equally  on  the  commerce  of  the  United 
States  in  every  port;  and  some,  like  the  subject  now  in  question, 
as  imperatively  demanding  that  diversity,  which  alone  can  meet  the 
local  necessities  of  navigation.  *  *  *  Whatever  subjects  of 
this  power  are  in  their  nature  national,  or  admit  only  of  one  uni- 
form system,  or  plan  of  regulation,  may  justly  be  said  to  be  of 
such  a  nature  as  to  require  exclusive  legislation  by  Congress.  That 
this  cannot  be  affirmed  of  laws  for  the  regulation  of  pilots  and 
pilotage  is  plain."6 

Here,  a  rule  of  interpretation  is  laid  down  which  seems  to  dis- 
regard the  plain  language  of  the  Constitution — "Congress  shall 
have  power  to  regulate,"  etc.,  without  any  words  of  limitation — 
and  to  permit  the  court  to  say,  "the  field  of  foreign  and  interstate 
and  Indian  commerce  being  large,  and  the  subjects  diversified,  we 
will  construe  the  grant  to  be  exclusive  only  as  to  those  subjects 
which  the  court,  in  the  exercise  of  judicial  discretion  determines 
to  be  most  happily  controlled  by  Congressional  legislation,  while 
those  subjects,  which,  in  the  opinion  of  the  court  can  be  better 
controlled  by  the  States,  are  eliminated  from  the  exclusive  list  of 
subjects  contained,  but  not  expressly  specified,  in  the  general 
power  granted  to  the  Federal  Government."     The  reasoning  in 

"Cooley  v.   Board  of   Wardens   of   Philadelphia    (1851)    12   How.   299. 
The  italics  are  the  writer's. 
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Mr.  Justice  Curtis'  opinion  would  be  forceful  in  a  constitutional 
convention  where  the  grant  was  to  be  made  and  a  sovereign  dis- 
cretion was  to  be  exercised.  It  would  be  within  the  proper  func- 
tion of  the  constitutional  convention,  exercising  the  powers  of  the 
sovereign,  to  consider  whether  the  grant  of  power  to  the  Federal 
Government  to  regulate  interstate  commerce  should  be  limited  to 
subjects  that  admit  of  one  uniform  regulation  over  the  entire 
Union,  or  whether  the  grant  should  be  general  and  convey  the 
power  to  regulate  foreign  and  interstate  commerce  in  the  whole 
held,  and  in  every  part  of  the  field  of  such  commerce.  But  can  the 
court  create  such  a  limitation  upon  a  grant  of  power  where  the 
grant  is  without  words  of  limitation  ?  It  should  be  observed  that 
Mr.  Justice  Curtis  in  limiting  the  exclusive  power  to  those  regula- 
tions which  he  denominates  as  national,  describes  them  as  such 
regulations  as  operate  "equally  on  the  commerce  of  the  United 
States  in  every  port,"  thus  restricting  the  exclusive  grant  to  a 
small  number  of  subjects  within  the  large  field  of  regulation. 

There  are  two  fundamental  principles  in  political  science  that 
should  not  be  lost  sight  of  in  the  discussion  of  this  question: 
(i)  that  sovereignty  is  original,  absolute,  unlimited,  universal 
power  over  the  subject;  therefore,  (2)  there  can  be  but  one  inde- 
pendent sovereign  over  a  particular  subject  matter  at  the  same 
time. 

If  we  apply  the  first  proposition  to  the  subject  of  interstate 
commerce,  the  real  sovereign  over  it  has  the  power  of  regulating 
its  conduct  and  may  determine  its  life.  It  may  say  whether  inter- 
state commerce  by  particular  instrumentalities,  or  by  particular 
agents,  shall  be  permitted ;  under  what  conditions  and  rules  it  may 
be  conducted ;  what  shall  be,  and  what  shall  not  be,  subjects  of  this 
commerce;  and  under  what  conditions  these  subjects  may  pass 
through  the  channels  of  interstate  commerce.  The  power  to 
regulate,  if  once  admitted  to  exist  in  a  government,  is  an  absolute 
power  over  the  very  life  of  the  commerce  itself.  In  this  respect 
it  is  like  the  power  of  taxation,  from  which  power  of  the  States 
interstate  commerce  has  been  carefully  protected.  The  court  has 
said,  regarding  this  power,  no  matter  how  small  the  tax  may  be, 
admit  that  the  power  exists,  political  discretion  then  controls,  and 
it  may  be  carried  to  any  extent,  even  to  the  destruction  of  the 
commerce.  So  the  power  to  "regulate,"  if  it  exists  to  any  degree 
in  the  States  of  the  Union  as  sovereignties,  may  be  carried  to 
any  extent  whenever  and  wherever  the  State  may  exercise  the  regu- 
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lating  power.  This  would  lead  to  a  conclusion  that  there  are  two 
sovereigns  over  the  subject  matter  of  interstate  commerce,  within 
the  so-called  "neutral  ground" — the  State  and  the  Federal  Gov- 
ernment. To  be  sure,  there  is  a  provision  that  if  Congress  has 
regulated,  or  does  regulate,  the  state  action  shall  become  inoper- 
ative. But  this  does  not  touch  the  fundamental  question.  If  the 
State  may  regulate  at  all,  the  extent  to  which  it  may  go  is  a 
matter  of  legislative  discretion.  And  when  Congress  does  act, 
there  must  be  a  construction  by  the  courts  as  to  the  actual  effect 
of  that  action,  and  the  diversified  opinions  relating  to  particular 
regulations  by  the  States,  create  uncertainty  as  to  what  the  con- 
clusion may  be  in  a  specific  case.  While  a  citizen  must  obey  Fed- 
eral and  state  laws  in  the  conduct  of  his  affairs,  there  should  not 
be  concurrent  jurisdiction  over  a  particular  subject.  Such  a  view 
seems  contrary  to  every  sound  theory  of  political  science;  the 
subject  at  every  point  must  be  accountable  to  only  one  sovereign. 
In  a  complex  government  like  ours,  it  is  most  desirable  therefore 
that  a  clear  delimitation  be  made  of  the  Federal  and  state  powers. 
It  tends  to  create  a  proper  respect,  and  ready  obedience  on  the 
part  of  the  citizen,  to  both  the  Federal  and  state  laws,  and  adds 
dignity  and  strength  to  each  government.  To  say  that  there  is 
concurrent  power,  is  a  constant  suggestion  for  encroachment  by 
the  States  into  the  field  of  interstate  commerce,  creating  friction, 
not  to  say  hostility,  between  the  contending  sovereigns. 

The  Supreme  Court  of  the  United  States  has  held  that  as  to 
all  matters  within  the  exclusive  jurisdiction  of  the  Federal  Gov- 
ernment inaction  by  Congress  is  "equivalent  to  a  declaration  that 
interstate  commerce  shall  be  free  and  untrammelled."7  This  doc- 
trine rests  upon  sure  foundations  in  constitutional  law.  It  becomes, 
therefore,  of  the  most  vital  importance  to  determine  by  some  rea- 
sonable and  workable  rule,  to  what  subjects  this  exclusive  juris- 
diction applies. 

The  doctrine  discriminating  subjects  of  regulation  as  either 
"national"  or  "local"  does  not  give  a  workable  rule  b)  which  we 
can  determine  whether  a  particular  act  of  the  State  is  constitu- 
tional or  not,  unless  we  adopt  the  full  statement  of  Mr.  Justice 
Curtis  and  say  that  those  subjects  are  national  which  imperatively 
demand  a  "single  uniform  rule  operating  equally  on  the  commerce 
of  the  United  States  in  every  port."  This  would  put  a  very  de- 
cided limitation  upon  the  exclusive  grant  to  Congress  and  reserve 

'Welton  v.  Missouri  (1875)  91  U.  S.  275;  Brown  v.  Houston  (1885)  114 
U.  S.  622. 
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to  the  States  a  large  part  of  the  field  of  original  regulation.  No 
one  can  read  the  more  recent  decisions  of  the  Supreme  Court  of 
the  United  States  and  believe  that  any  such  sweeping  limitation 
upon  the  exclusive  powers  of  Congress  is  intended  by  that  court. 

But  the  rule  is  not  workable.  What  is  a  "local"  subject?  Is 
the  fixing  of  the  rate  of  toll  on  a  bridge  or  ferry  wholly  within  a 
State,  but  which  constitutes  a  part  of  an  interstate  line,  a  "local" 
or  is  it  a  "national"  subject? 

Is  the  fixing  of  freight  rates  for  shipments  within  the  State, 
for  citizens  of  the  State,  a  "local"  or  a  "national"  subject,  when 
it  affects  interstate  carriage? 

Is  a  matter  "local"  only  when  it  applies  to  a  single  port  or  may 
it  apply  to  all  ports  and  stations  within  the  State  ?  These  are  moot 
questions,  within  the  regulating  power,  not  the  police  power,  which 
show  how  difficult  it  is  to  apply  this  doctrine  of  a  concurrent 
sovereignty,  upon  the  theory  that  some  subjects  in  interstate  com- 
merce are  local  and  some  are  national. 

In  cases  where  the  States  have  attempted  to  exercise  the  power 
of  taxation,  and  where  the  Sherman  Act  has  been  under  consid- 
eration, it  has  been  held  that  because  certain  acts  affected  the  flow 
of  interstate  commerce,  the  commerce  being  national,  therefore,  the 
acts  were  void.  But  it  will  be  observed  that  all  actions  com- 
plained of  affect  interstate  commerce  and  have  some  direct  bear- 
ing upon  the  flow  of  that  commerce.  If  the  interference  with  the 
natural  flow  of  interstate  commerce  makes  the  subject  a  national 
one,  there  is  almost  nothing  left  to  be  regarded  as  local.  This 
doctrine  lacks  that  positive  character  and  clear  definition  that 
should  exist  in  a  rule  of  interpretation  and  construction. 

What  then  is  the  true  delimitation  of  state  and  Federal  powers 
affecting  interstate  commerce?  This  question  cannot  be  answered 
clearly  without  a  brief  reference  to  our  constitutional  history. 

All  of  the  sovereign  powers  now  possessed  by  the  Federal  and 
state  governments  first  existed  in  the  original  thirteen  States. 
These  powers  were  absolute.  Whatever  any  sovereign  in  the  world 
could  do,  the  people  of  a  given  State  could  do,  acting  through 
their  state  government. 

These  several  sovereignties — that  is,  the  people  in  each  of  the 
States — acting  together,  withdrew  from  their  several  state  govern- 
ments certain  sovereign  powers  and  vested  them  in  a  Federal  state 
which  they  then  created ;  the  Federal  state  consisting  of  all  the 
people  of  all  the  States.    The  governmental  powers  thus  withdrawn 
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are  stated  in  generalizations ;  that  is  to  say,  a  power  is  stated  in 
a  general  phrase,  not  in  its  particulars.  A  generalization  is  not 
a  limitation.  If  the  parts  and  particular  functions  in  and  under 
each  power  had  been  stated  in  the  Constitution,  it  would  have 
operated  as  a  limitation  to  some  extent.  Wherever,  therefore,  a 
power,  stated  in  a  general  phrase  is  vested  in  the  Federal  Govern- 
ment, that  whole  power,  in  all  of  its  particulars,  and  all  of  the 
functions  necessary  to  its  exercise,  is  absolutely  withdrawn  from 
the  individual  State,  and  is  absolutely  vested  in  the  Federal  Gov- 
ernment, unless  there  are  expressed  words  of  limitation  in  the 
Federal  Constitution. 

The  Commerce  Clause  vests  in  Congress  the  "power  to  regulate 
commerce  with  foreign  nations,  and  among  the  several  States,  and 
with  the  Indian  Tribes."  This  is  clearly  a  generalization;  there 
are  no  words  of  limitation  in  the  grant ;  and  there  are  no  words  of 
limitation  in  other  parts  of  the  Constitution  which  affect  the  ques- 
tion now  under  consideration.  We  must,  therefore,  conclude  that 
the  power  to  regulate  the  commerce  described,  is  a  sovereign 
power,  exclusively  vested  in  the  Federal  Government.  This  power 
to  "regulate"  is  a  distinct  sovereign  power,  as  much  so  as  is  the 
police  power. 

While  the  power  to  regulate  foreign,  interstate  and  Indian  com- 
merce is  vested  absolutely  in  the  Federal  Government,  the  States 
retain  the  exclusive  power  to  "regulate"  their  own  intrastate 
commerce  and  the  police  power  within  the  State. 

The  police  power  is  well  understood,  although  the  limitations 
of  its  application  or  exercise  the  courts  wisely  decline  to  define. 
It  is  that  power  by  which  a  government  protects  the  life,  health, 
morals  and  property  of  its  people.  It  is  protection,  not  primarily 
regulation. 

Regulation,  applied  to  commerce,  is  the  power  under  which  the 
sovereign,  or  the  government  acting  for  the  sovereign,  prescribes 
and  determines  the  rules  of  conduct  to  be  followed  by  the  agents 
of  commerce  in  maintaining  and  operating  the  instrumentalities 
of  commerce,  in  carrying  on  the  business  of  commerce,  in  deter- 
mining what  may  be  the  subjects  of  commerce,  and  the  rules  gov- 
erning the  subjects  of  commerce  while  they  are  in  the  channels 
of  commerce. 

In  prescribing  a  rule  of  conduct,  the  regulation  may  have  for 
its  object,  the  protection  of  the  life,  health,  morals  and  property 
of  the  people.    The  same  object  and  motive  may  prevail  in  deter- 
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mining  what  may,  or  may  not  be  a  subject  of  commerce,  or  under 
what  conditions  or  particular  burdens  a  subject  of  commerce  may 
be  carried.  Here  the  motive  and  the  results  may  be  the  same  as 
when  a  sovereign  is  exercising  the  police  power.  But  in  one  case 
its  rightfulness  is  determined  by  the  fact  that  the  particular  gov- 
ernment possesses  the  power  to  "regulate,"  while  in  the  other,  its 
rightfulness  is  determined  by  the  fact  that  that  government  pos- 
sesses the  "police  power."  It  may  be  asked  why,  if  the  results  in 
a  given  case  are  the  same,  be  particular  about  distinguishing  the 
power  of  government  under  which  the  act  is  done?  The  reply  is, 
that  by  using  the  word  "regulate"  in  describing  the  power  under 
which  it  is  done,  there  is  a  clear  inference — and  in  some  cases  it 
is  declared — that  the  State  possesses  the  regulating  power  over 
interstate  commerce.  This  power  is  much  broader  than  the  police 
power  when  applied  to  commerce.  Rates  may  be  fixed,  freight 
classified,  equipment  standardized,  commerce  destroyed  and  many 
other  things  done  under  the  power  to  regulate  which  could  not  be 
done  under  the  police  power.  The  State  does  not  possess  the 
power  to  regulate,  excepting  as  to  its  own  commerce.  If,  there- 
fore, there  is  a  clear  discrimination,  and  Federal  acts  are  sustained 
on  the  ground  that  they  are  the  exercise  of  the  power  to  regulate, 
and  in  the  case  of  state  action  that  it  is  under  the  police  power,  we 
can  readily  determine  whether  the  specific  act  in  question  is  valid. 
We  have  a  well  understood  and  definite  rule  to  apply.  It  gives 
both  governments  a  distinctive  field  to  say  the  power  to  regulate 
interstate  commerce  is  exclusive  in  the  Federal  Government,  and 
the  police  power,  within  state  boundaries,  is  equally  exclusive  in 
the  State. 

Because  of  the  similarity  of  motive  and  results  in  some  matters, 
there  will  occur  conflicts  between  the  Federal  and  state  govern- 
ments, the  former  exercising  its  regulating  power,  and  the  latter 
its  police  power,  or  its  power  to  regulate  its  own  intrastate  com- 
merce. These  conflicts  will  bring  the  State's  action  before  the 
courts  for  the  purpose  of  determining  whether  it  is  constitutional. 
A  State,  let  us  say,  has  passed  a  statute  which  in  effect  destroys 
a  subject,  or  instrumentality  of  interstate  commerce.  The  act  in 
this  case  will  be  held  void,  because  of  an  entire  want  of  authority 
in  the  State  to  destroy  a  subject  which  is  not  under  its  control.  It 
is  immaterial  whether  the  law  in  form  attempts  to  destroy  the 
subject,  or  instrumentality;  if  the  State  in  the  exercise  of  its  police 
power,  or  in  the  exercise  of  its  power  to  regulate  its  commerce, 
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attempts  to  do  an  act  which  will  destroy  a  subject  or  instrumen- 
tality of  interstate  commerce,  the  act  is  void.  If  the  sovereign 
power  to  destroy  does  not  rest  in  the  State,  it  cannot  exist  in  any 
part  of  its  sovereignty.  To  destroy  a  "subject"  is  the  supreme 
act  of  sovereignty,  and  the  subject  must  be  under  the  exclusive 
control  of  the  sovereign  thus  acting.  If,  as  insisted,  foreign,  inter- 
state and  Indian  commerce  have  been  taken  from  the  control  of 
the  States,  they  do  not  possess  that  supreme  sovereignty  over 
this  subject  that  will  permit  the  State,  in  the  exercise  of  any  of 
its  powers,  to  destroy  any  part  of  this  commerce. 

Commerce  consists  of  three  constituent  parts:  the  instrumen- 
talities, the  agents,  and  the  subjects,  of  commerce.  Each  of  these 
when  actually  engaged  in  foreign,  interstate,  and  Indian  commerce, 
are  withdrawn  from  the  supreme  sovereign  power  of  the  States 
and  are  under  the  control  and  protection  of  the  Federal  Govern- 
ment. Thus,  it  was  held  in  the  liquor  cases  that  to  protect  the 
morals  of  its  people  (the  exercise  of  the  police  power)  the  State 
could  not  stop  the  movement  of  a  lawful  "subject"  of  interstate 
commerce,  while  it  was  in  the  channel  of  interstate  commerce; 
and  in  the  tax  cases,  that  it  could  not  interfere  with  the  "agents" 
of  commerce  by  taxing  the  occupation.  The  same  should  apply 
with  equal  force  to  the  "instrumentalities"  of  commerce. 

Let  us  suppose  that  the  act  in  question  does  not  destroy  but 
simply  burdens  interstate  commerce.  The  question  then  arises, 
under  what  power  has  the  State  acted.  If  it  is  the  taxing  power, 
then  however  small  the  tax  may  be,  the  act  is  void,8  because  the 
power  to  tax  includes  the  power  to  destroy  by  taxation.9  This  is 
clearly  stated  in  the  tax  case  where  the  amount  involved  was  very 
small. 

But  suppose  we  find  that  the  act  of  the  State  was  passed  in  the 
exercise  of  its  police  power,  as  for  instance,  requiring  lights  or 
pilots  in  a  harbor,  watchmen  at  railway  crossings,  a  quarantine 
service,  etc. ;  here  we  find  the  State  exercising  the  police  power,  a 
power  not  possessed  by  the  Federal  Government  within  the  States, 
but  resting  wholly  in  the  state  governments.  This  is  a  power 
which  the  sovereign  may  exercise  to  a  certain  extent  over  every 
person  and  thing  within  its  territory.  While  it  cannot  use  this 
power  to  destroy  interstate  commerce,  it  may  burden  it.     This  is 

"Brown  v.  Maryland  (1827)  12  Wheat.  419;  Case  of  the  State  Freight 
Tax  supra. 

"Robbins  v.  Shelby  County  Taxing  Dist.  (1887)  120  U.  S.  489,  which 
has  been  followed  in  many  subsequent  cases. 
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incidental  to  the  exercise  of  this  sovereign  power  by  the  State. 
It  would  be  held  that  such  action,  taken  under  the  police  power, 
is  valid,  provided  Congress  had  not  made  a  regulation  fully  cover- 
ing the  same  matter.  And  the  state  action  will  continue  in  force, 
until  Congress  does  regulate  the  whole  matter.  If  Congress  has 
acted,  or  does  act  upon  the  matter,  then  there  is  a  conflict  of  law 
and,  under  that  other  provision  of  the  Federal  Constitution,10  the 
Federal  law  is  the  supreme  law,  and  must  prevail. 

The  same  decision  and  result  would  follow,  if  the  State's  action 
was  taken  under  its  power  to  regulate  intrastate  commerce,  as,  for 
instance,  authorizing  a  bridge  over  a  river  wholly  within  its  terri- 
tory at  the  point  of  crossing,  the  river  being  a  navigable  water  of 
the  United  States.  In  that  case,  if  there  was  no  regulation  by  Con- 
gress, the  state  action  would  be  valid,  provided  that  it  did  not 
destroy  the  interstate  commerce  upon  the  river.  If  the  bridge 
had  draws  of  sufficient  size  to  allow  the  passage  of  boats  actually 
plying  upon  the  river,  or  was  of  sufficient  height  above  high  water 
to  allow  them  to  pass  under  it,  there  would  be  a  burden  upon 
interstate  commerce,  as  the  boats  would  have  to  take  more  time 
and  exercise  greater  care  in  going  through  the  draw  or  under  the 
bridge,  but  it  would  not  be  a  destruction  of  the  commerce  on  the 
river,  and,  therefore,  the  act  would  be  valid  until  Congress  acted. 

The  extent  to  which  the  State  may  go  in  burdening  interstate 
commerce,  in  the  exercise  of  either  police  power  or  the  power  to 
regulate  intrastate  commerce,  cannot  be  fixed  definitely.  We  can 
only  say  that  the  State  cannot  destroy  any  one  of  the  constituent 
parts  of  interstate  commerce.  The  question  of  the  extent  to 
which  a  law  may  go  within  a  rightful  sphere,  is  for  the  political, 
not  the  judicial,  branch  of  government  to  determine.  It  calls  for 
the  exercise  of  a  political,  not  a  judicial,  discretion.  So  long  as 
Congress  has  not  acted,  the  state  legislature  is  the  only  other 
political  body  that  can  act.  Therefore,  we  must  say  that  the  state 
legislature  is  the  sole  judge  of  the  extent  of  the  burden — provided 
it  be  reasonable  and  does  not  destroy — until  Congress  acts.  If  the 
burden  put  upon  interstate  commerce  by  the  State  is  regarded  as 
too  great,  then  it  can  be  corrected  by  Congressional  regulation  of 
the  particular  matter. 

We  here  have  a  clear  rule  of  delimitation  between  Federal  and 
state  control.  If  the  commerce  is  foreign,  or  interstate  or  with 
the  Indian  tribes,  then  the  absolute  and  exclusive  sovereignty  over 

"Art.  6,  Sec.  2. 
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it  is  in  the  Federal  Government.  If  the  commerce  is  intrastate, 
then  the  State  is  the  absolute  and  exclusive  sovereign  over  it.  The 
police  power  is  solely  in  the  State  and  may  be  exercised  over  all 
commerce  within  the  State.  In  the  exercise  of  these  particular 
powers  either  government  may  reasonably  burden,  but  not  destroy, 
the  commerce  of  the  other.  Such  burdens  enforced  by  a  State  in 
the  exercise  of  its  exclusive  powers  will  have  to  be  borne  by  inter- 
state commerce  until  Congress  regulates  the  particular  matter. 

When  a  state  statute,  or  action  under  it  by  one  of  its  municipal 
authorities,  directly  affecting  interstate  commerce,  comes  up  for 
consideration  and  decision,  we  have  to  inquire,  first,  does  this 
unreasonably  burden  or  destroy  the  interstate  commerce,  or  any 
of  its  constituent  parts,  or  is  it  the  exercise  of  the  taxing  power? 
If  this  inquiry  results  in  an  affirmative  answer  to  either  question, 
then  the  act  is  void.  If,  on  the  other  hand,  it  be  found  that  the 
act  simply  imposes  a  reasonable  burden  upon  the  Federal  com- 
merce, then  the  question  is,  first,  has  the  State  acted  under  its 
police  power,  or  under  its  power  to  regulate  intrastate  commerce? 
If  it  has  so  acted,  then  the  second  question  is,  has  Congress  regu- 
lated? If  Congress  has  not  regulated  the  subject  fully,  then  the 
state  action  is  valid  and  effective  until  Congress  does  regulate. 

This  gives  to  all  concerned  a  definite  and  well  understood  doc- 
trine to  be  applied  in  determining  the  line  between  the  state  and 
Federal  powers.  It  leaves  no  neutral  ground, — concedes  no  con- 
current sovereignty.  It  gives  to  the  States  and  to  the  Federal 
Government  the  full  and  exclusive  powers  belonging  to  each,  and 
requires  each  to  act  within  its  powers.  It  makes  the  determination 
of  cases  simple  and  should  result  in  greater  uniformity  of  opinions 
in  this  great  field  of  constitutional  law. 

Charles  W.  Needham. 
Washington,  D.  C. 
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NOTES. 


Recovery  of  Damages  for  Injuries  to  Land  Lying  Beyond  the 
Jurisdiction. — According  to  the  common  law  it  was  well  settled  that  an 
action  for  injuries  to  real  property  lying  beyond  the  jurisdiction  was 
not  maintainable,  on  the  ground  that  the  action  was  local  in  character 
and  could  therefore  be  tried  only  where  the  land  was  situated.1  This 
rule  has  been  generally  followed  in  the  United  States,  for  the  most 
part  unquestioningly,2  the  cases  defining  a  local  action  as  one  having 

T^oulson  v.  Matthews  (1792)  4  Term.  503;  but  cf.  Mostyn  v.  Fabrigas 
(1774)    1  Cowp.  161. 

"Livingston  v.  Jefferson  (1811)  1  Brock.  203;  Howard  v.  Ingersoll 
(1853)  23  Ala.  673;  American  etc.  Tel.  Co.  v.  Middleton  (1880)  80  N.  Y. 
408;  Dodge  v.  Colby  (1888)  108  N.  Y.  445;  McKenna  v.  Fisk  (1843)  1 
How.  241;  Eachus  v.  Trustees  etc.  (1856)  17  111.  534;  Allin  v.  Conn.  River 
Lumber  Co.  (1890)  150  Mass.  560;  Hill  v.  Nelson  (1904)  70  N.  J.  L.  376; 
Ellenwood  v.  Marietta  Chair  Co.  (1895)  158  U.  S.  105;  cf.  Brereton  v. 
Canadian  Pacific  Ry.  Co.  (Can.  1898)  29  Ont.  57;  contra  Barney  v.  Bursten- 
binder  (N.  Y.  1872)  7  Lans.  210;  Holmes  v.  Barclay  (1849)  4  La.  Ann.  63; 
Little  v.  Chi.  etc.  Ry.  Co.  (1896)  65  Minn.  48;  cf.  Campbell  v.  McGregor 
(Can.  1889)  29  N.  B.  644. 
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a  peculiar  relation  to  the  particular  locality,  whereas  in  a  transitory 
action,  the  locality  occupies  a  merely  incidental  position.3  It  has 
been  supposed  that  the  distinction  was  an  artificial  one,  based  upon 
the  arbitrary  requirements  as  to  the  laying  of  venues,4  and  that  conse- 
quently upon  the  abolition  of  the  latter  rules,  the  distinction  became 
unimportant,  and  no  longer  prevented  the  exercise  of  an  existing 
jurisdiction.5  This  position  was  definitely  repudiated  in  England, 
where  the  Privy  Council  indicated  that  the  rule  as  to  venues  was  based 
upon  an  inherent  difference  between  local  and  transitory  actions  and 
was  not  their  efficient  cause,  and  held  that  with  respect  to  local  actions 
accruing  extraterritorially  there  was  an  essential  lack  of  jurisdiction.6 

The  conception  of  sovereignty  includes  within  it  the  idea  of  a 
theoretically  unlimited  jurisdiction,7  but  a  practical  test  of  essential 
jurisdiction  is  to  be  found  in  the  sovereignty's  power  to  make  effectual 
a  decree  pronounced  in  the  exercise  of  whatever  jurisdiction  it  has 
assumed.8  Within  these  limits,  the  extent  to  which,  and  the  circum- 
stances under  which,  a  sovereignty  will  take  jurisdiction,  would  seem 
to  be  a  matter  for  regulation  in  accordance  with  its  own  principles 
of  policy  and  expediency,  rather  than  with  the  principles  of  the  Con- 
flict of  Laws,9  and  whatever  rules  have  been  enunciated  by  the  courts 
of  the  sovereignty  in  this  respect,  must  be  regarded  as  arbitrary  and 
artificial  limitations  upon  its  inherent  powers  from  the  standpoint 
of  essential  jurisdiction.10  At  the  same  time,  however,  these  same 
limitations  may  be  natural  and  reasonable  in  view  of  the  local  con- 
siderations founding  them,  without  being  necessitated  by  an  essential 
lack  of  jurisdiction. 

It  is  undoubtedly  true  that  an  action  for  damages  tc  real  property 
is  in  a  sense  local  as  distinguished  from  an  action  for  personal  dam- 
ages, in  that  the  title  to  such  property  may  be  put  in  issue,  and  there 
is  perhaps  no  principle  of  Conflict  of  Laws  more  firmly  established 
than  that  which  accords  to  the  lex  rei  sitae  the  ultimate  control  over 
real  property.11  Equity  nevertheless,  without  presuming  to  directly 
affect  the  title,  has  exercised  a  considerable  jurisdiction  with  respect 
to  foreign  lands,  by  virtue  of  its  power  to  effectuate  its  decrees  by 

3Livingston  v.  Jefferson  supra;  McGonigle  v.  Atchison  (1885)  33  Kan. 
726. 

4Livingston  v.  Jefferson  supra;  Little  v.  Chi.  etc.  Ry.  Co.  supra;  Com- 
phania  etc.  v.  Br.  So.  Africa  Co.  L.  R.  [1892]  2  Q.  B.  358;  21  Am.  L.  Reg. 
[n.  s.]   604. 

pComphania  etc.  v.  Br.  So.  Africa  Co.  supra;  Little  v.  Chi.  etc.  Ry. 
Co.  supra;  22  Alb.  L.  J.  47- 

"Br.  So.  Africa  Co.  v.  Comphania  etc.  L.  R.  [1893]  A.  C.  602. 

'Schooner  Exchange  v.  M'Fadden  (1812)  7  Cranch  116,  136. 

"Story,  Confl.  of  L.  §551;  Dicey,  Confl.  of  L.  (Am.  ed.)  38;  21  Am. 
L.  Reg.  [n.  s.]  604;  see  Livingston  v.  Jefferson  supra;  Mostyn  v.  Fabrigas 
supra. 

"Br.  So.  Africa  Co.  v.  Comphania  etc.  supra;  Huntington  v.  Attrill 
(1892)    146  U.  S.  657. 

10See  Br.  So.  Africa  Co.  v.  Comphania  etc.  supra;  Schooner  Exchange 
v.  M'Fadden  supra;  Peyton  v.  Desmond   (1904)    129  Fed.   1. 

"Story,  Confl.  of  L.  §551;  Wharton,  Confl.  of  L  §276b;  North.  Ind. 
R.  R.  Co.  v.  Mich.  Central  R.  R  Co.  (1853)  15  How.  233;  Davis  v.  Head- 
ley  (1871)  22  N.  J.  Eq.  115;  Healy  v.  Humphrey  (1897)  81  Fed.  990. 
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acting  upon  the  person  of  the  defendant.12  Where  similarly  there- 
fore, a  State,  acting  through  its  courts,  without  presuming  to  deter- 
mine title  to  foreign  real  property,  does  so  incidentally,  in  order  to 
give  damages  for  the  satisfaction  of  an  injury  done  to  such  property 
by  a  person  before  the  court,  and  against  whom  its  process  may  be 
enforced,  the  essential  lack  of  jurisdiction  is  not  apparent.13  It  may 
be  said  that  theoretically  at  least  a  determination  of  matters  involving 
title  to  foreign  real  property  should  be  left  to  the  jurisdiction  in 
which  the  ultimate  power  of  decision  rests,14  but  this  must  be  answered, 
it  would  seem,  by  the  contention  that  the  ultimate  determination  of 
the  title  is  not  sought  for,  but  only  an  incidental  one,  for  the  im- 
mediate purposes  of  a  decision,  the  entire  object  of  which  is  to  give 
money  damages  to  the  person  injured.15  There  would  seem  to  be  no 
reason  for  distinguishing  a  case  of  this  nature  from  one  involving 
severance  from  the  realty  and  conversion,16  or  the  adjudication  of 
contractual  obligations  incidentally  involving  title  to  land,17  in  all  of 
which  cases  the  determination  of  title  is  potentially  involved.  The 
argument  however  advocating  a  transitory  quality  for  actions  upon 
injuries  to  real  property,  based  on  the  hardship  which  would  result 
to  the  plaintiff  from  the  departure  of  the  defendant  from  the  jurisdic- 
tion where  the  property  is  situated,18  would  be  deprived  of  its  effective- 
ness except  in  the  jurisdiction  of  the  plaintiff's  residence,  it  would 
seem,  because  of  the  tendency  of  the  courts  to  unburden  themselves 
of  all  litigation  concerning  foreign  interests  solely.19 

In  a  recent  case,  Brisbane  v.  Pennsylvania  R.  Co.  (1910)  125  N.  Y. 
Supp.  1042,  the  court  held  that  a  demurrer  to  a  complaint  alleging 
negligent  damage  to  the  plaintiff's  real  property  in  New  Jersey  was 
improperly  sustained  since  the  action  was  transitory  and  personal,  the 
gravamen  being  negligence,  and  also  that  the  plaintiff  being  a  resident 
the  action  was  maintainable  against  a  foreign  corporation,  whatever 
the  cause  of  action,  under  §  1780,  Code  of  Civil  Procedure.  This 
particular  provision  of  the  Code  would  not  seem  to  warrant  an  enlarge- 
ment of  jurisdiction  with  respect  to  a  foreign  corporation,  except  in 
the  sense  that  before  statutory  provision  was  made,  no  action  what- 
ever was  maintainable  without  a  voluntary  appearance  on  the  part  of 
the    corporation.20      Beyond   this   the   provision    apparently    indicates 

"Wharton,  Conn,  of  L.  §§288,  289a;  Penn.  v.  Lord  Baltimore  (1750) 
1  Ves.  Sr.  444;  Massie  v.  Watts    (1810)   6  Cranch   148. 

"Sentenis  v.  Ladew  (1893)  140  N.  Y.  463;  see  Grant  v.  Cananea  Cop- 
per Co.   (1907)   189  N.  Y.  241. 

uCf.  1  Sm.  L.  Cas.  (8th  Am.  ed.)  p.  I07sn. 

"Livingston  v.  Jefferson  supra;  Little  v.  Chi.  etc.  Ry.  Co.  supra;  Hill  v. 
Nelson  supra;  Barney  v.  Burstenbinder  supra. 

"McGonigle  v.  Atchison  supra;  Whidden  v.  Seelye  (1855)  40  Me.  247; 
Stone  v.  U.  S.  (1896)  167  U.  S.  178;  see  Greely  v.  Stilson  (1873)  27  Mich. 
153- 

"Hill  v.  Nelson  supra;  see  Cragin  v.  Lovell  (1882)  88  N.  Y.  258;  Wor- 
ley  v.  Hineman   (1892)   6  Ind.  App.  240. 

"Little  v.  Chi.  etc.  Ry.  Co.  supra;  see  Mostyn  v.  Fabrigas  supra;  Stone 
v.  U.  S.  supra. 

"Collard  v.  Beach  (N.  Y.  1904)  93  App.  Div.  339;  Anglo- Am.  Prov. 
Co.  v.  Davis  Prov.  Co.    (1902)    169  N.  Y.  506. 

"Hann  v.  Barnegat  etc.  Co.  (N.  Y.  1885)  7  Civ.  Proc.  222;  Laden- 
burg  v.  Com.  Bank  (N.  Y.  1895)  87  Hun  269;  Jacobs  v.  Mexican  etc.  Co. 
(N.  Y.   1905)    104  App.  Div.  242. 
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merely  what  interest  is  necessary  in  the  litigant  to  warrant  an  applica- 
tion to  the  local  court.21  Although  the  tendency  in  New  York  to 
except  cases  of  the  nature  of  the  one  under  discussion,  having  negli- 
gence as  the  gravamen  of  the  action,22  from  the  rule  governing  actions 
for  direct  injuries  to  land,23  is  a  salutary  one,  the  distinction  is 
hardly  warranted  by  the  cases,  even  in  New  York,24  for  here  too  the 
determination  of  title  may  be  necessitated.25  Since  however  there  is 
no  essential  lack  of  jurisdiction  in  the  courts  with  respect  to  such 
actions,  it  would  seem  preferable  where,  as  in  this  case,  the  proper 
interest  appears  in  the  plaintiff,  for  the  New  York  Courts  to  take 
cognizance  of  actions  for  injuries  to  real  property  lying  beyond  its 
borders,  rather  than  to  unnecessarily  force  a  resident  to  pursue  the 
wrongdoer  beyond  the  jurisdiction.26 


The  Unauthorized  Issue  of  Corporate  Stock. — The  rights  and 
liabilities  arising  from  an  over-issue  of  corporate  stock  are  primarily 
determinable  from  a  consideration  of  the  nature  of  a  corporation.1 
The  conception  that  a  corporation  is  a  being  of  such  limited  powers 
that  any  attempt  to  transgress  the  boundaries  set  by  its  charter  is 
necessarily  a  nullity,  and  the  more  generally  accepted  doctrine  that 
as  the  corporation  is  a  creature  of  law,  any  exercise  of  power  in 
excess  of  the  statutory  authorization  is  impliedly  prohibited  and  conse- 
quently illegal,  are  both  products  of  the  period  when  the  privilege 
of  assuming  corporate  powers  was  a  special  franchise.  Although 
these  theories  are  logically  defensible,  their  application  demonstrates 
that  their  failure  to  give  proper  recognition  to  the  correlation  of 
interests  of  State,  stockholders,  and  creditors,  often  causes  manifest 
injustice.  As  neither  the  State2  nor  the  stockholders3  unaided  by 
the  other  can  bring  a  corporation  into  being,4  the  powers  of  an 
entity  organized  through  the  concurrence  of  both  are  not   traceable 

"Robinson  v.  Oceanic  Steam.  Nav.  Co.  (1889)  112  N.  Y.  215;  Anglo- 
Am.  Prov.  Co.  v.  Davis  Prov.  Co.  supra. 

"Barney  v.  Burstenbinder  supra;  Home  Insurance  Co.  v.  Penna.  R.  R. 
Co.   (N.  Y.  1877)   11  Hun  182. 

MMott  v.  Coddington  (N.  Y.  1863)  1  Abb.  Pr.  [n.  s.]  290;  American 
etc.  Tel.  Co.  v.  Middleton  supra;  Cragin  v.  Lovell  supra;  Dodge  v.  Colby 
supra;  Hurd  v.  Miller  (N.  Y.  1859)  2  Hilt.  540;  DeCourcy  v.  Stewart 
(N.  Y.  1880)  20  Hun  561;  Huenermund  v.  Erie  Ry.  Co.  (N.  Y.  1874)  48 
How.  Pr.  55;  see  Sprague  Nat.  Bank  v.  Erie  R.  R.  Co.  (N.  Y.  1899)  40 
App.  Div.  69;  Watts  v.  Kinney  (N.  Y.  1843)  6  Hill  82. 

"Mott  v.  Coddington  supra;  Cragin  v.  Lovell  supra;  see  cases  cited 
in  note  2. 

^Brereton  v.  Canadian  Pac.  Ry.  Co.  supra. 

"See  Grant  v.  Cananea  Copper  Co.  supra. 

'See  7  Columbia  Law  Review  196;  5  Columbia  Law  Review  235;  8 
Columbia  Law  Review  403;  Machen,  Corporate  Personality,  24  Harv.  L. 
Rev.  250. 

'Kenosha  R.  &  R.  I.  R.  R.  Co.  v.  Marsh  (1863)  17  Wis.  13. 

'See  Stowe  v.  Flagg  (1874)  72  111.  397;  Morawetz,  Private  Corpora- 
tions (2nd  ed.)   §  8. 

4See  Machen,  Modern  Law  of  Corporations  §§  31.  32  &  33;  Morawetz, 
Private  Corporations  (2nd  ed.)  §  37;  cf.  Briscoe  v.  The  Bank  of  the  Com- 
monwealth of  Kentucky   (1837)   11  Pet.  257. 
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wholly  to  either.5  The  State  exempts  the  stockholders  from  individual 
liability  for  the  torts  and  contracts  incident  to  the  common  enterprise,6 
and  in  addition  to  the  powers  conferred  on  the  company  by  the  agree- 
ment of  the  stockholders,7  grants  the  right  to  be  recognized  as  an 
entity.8  Justice  would  therefore  seem  to  demand  that  every  act  of 
the  officers  of  the  corporation  in  its  behalf  should  be  considered  law- 
ful unless  rendered  illegal  by  express  prohibition.9  An  unauthorized 
act  would,  however,  be  subject  to  attack  by  a  stockholder  as  a  breach 
of  the  original  agreement,10  but  unless  set  aside  or  enjoined  as  a 
consequence  of  such  attack  would  be  binding  upon  both  the  corporation 
and  the  third  party.11  Thus  an  over-issue  of  stock,  if  consented  to 
by  all  the  stockholders,  would  be  valid,  although  the  corporation  would 
be  liable  to  a  forfeiture  of  its  charter  were  the  increase  of  the  capital 
deemed  harmful  to  the  public  interest.12  The  purchasers  would 
become  stockholders  in  the  corporation  with  the  same  rights  and 
privileges,  and  subject  to  the  same  obligations  and  liabilities  as 
the  original  subscribers,  and  a  creditor  who  dealt  with  the  corporation 
in  reliance  upon  a  capital  apparently  adequate  would  find  a  real 
instead  of  a  fictitious  fund  from  which  he  might  obtain  satisfaction 
of  his  claim.  While  the  view  that  an  unauthorized  act  is  valid, 
except  in  so  far  as  it  injuriously  affects  the  interest  of  a  dissenting 
stockholder,  has  been  accorded  some  judicial  recognition  in  connection 
with  many  acts  conceived  to  be  beyond  the  power  of  a  corporation,13 
it  has  never  been  accepted  where  the  issue  of  unauthorized  capital 
was  involved.14  Wherever  this  question  has  arisen  the  courts  have 
assumed,  rather  than  decided,  that  an  increase  of  capital  was  beyond 
the  power  of  the  corporation  and  that  the  stock  was  void,  whether 

5See  Memphis  Branch  Ry.  Co.  v.  Sullivan  (1876)  57  Ga.  240;  Hartford 
&  N.  H.  R.  R.  R.  Co.  v.  Croswell  (N.  Y.  1843)  5  Hill  383;  Kenosha  R. 
&  R.  I.  R.  R.  Co.  v  Marsh  supra;  Machen,  Modern  Law  of  Corporations 
§§  31.  32,  33- 

"Cook,  Corporations  (6th  ed.)  §§  212,  213. 

7See  Ellerman  v.  Chi.  Junction  Ry.  etc.  Co.  (1891)  49  N.  J.  Eq.  217; 
Bixler  v.  Summerfield  (1902)  195  111.  147;  Bent  v.  Underdown  (1900) 
156  Ind.  516. 

"Briscoe  v.  The  Bank  of  the  Commonwealth  of  Kentucky  supra;  Button 
v.  Hoffman  (1884)  61  Wis.  20;  Gallagher  v.  Germania  Brewing  Co.  (1893) 
53  Minn.  214;  see  Ellerman  v.  Chi.  Junction  Ry.  Co.  supra. 

'Whitney  v.  Wyman  (1879)  101  U.  S.  392;  see  Vought  v.  Eastern  B.  & 
L.  Ass'n.  (1902)  172  N.  Y.  508;  Eastern  B.  &  L.  Ass'n.  v.  Williamson 
(1902)   189  U.  S.  122. 

"Railway  v.  Allerton  (1873)  13  Wall.  233;  Kent  v.  Quicksilver  Mining 
Co.  (1879)  78  N.  Y.  159. 

"Madison  &  Indianapol's  R.  R.  Co.  v.  Norwich  Savings  Society  (1865) 
24  Ind.  457. 

"The  People  v.  Chicago  Gas  Trust  Co.  (1889)  130  111.  268;  see  Bixler 
v.  Summerfield  supra.  The  present  tendency  is  not  to  declare  a  forfeiture 
merely  because  of  the  exercise  by  the  corporation  of  assumed  powers.  See 
People  v.  North  River  etc.  Co.   (1890)   121  N.  Y.  582. 

"Madison  &  Indianapolis  R.  R.  Co.  v.  Norwich  Savings  Society  supra. 

"Scovill  v.  Thayer  (1881)  105  U.  S.,  X43;  N.  Y.  &  N.  H.  R.  R.  Co.  v. 
Schuyler  (1865)  34  N.  Y.  30;  Mechanics  Bank  v.  N.  Y.  &  N.  H.  R.  R.  Co. 
(1856)   13  N.  Y.  599. 
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issued  fraudulently  by  an  agent,15  or  bona  fide  at  the  command  of  all 
the  stockholders.16  As  a  fixed  and  unalterable  capital  is  not  inherently 
essential  to  an  entity,17  an  increase  of  capital  would  seem  on  principle 
to  be  merely  an  unauthorized  act  and  would  be  void  only  in  a  jurisdic- 
tion in  which  every  unauthorized  act  is  considered  a  non-corporate  act.18 
A  recognition  of  the  validity  of  an  over-issue  would,  however,  logically 
be  required  in  a  jurisdiction  in  which  a  so-called  ultra  vires  contract 
is  enforceable  when  it  has  been  so  far  executed  by  either  party  as  to 
confer  a  benefit  on  the  other.19 

Assuming  the  stock  to  be  void,  it  nevertheless  does  not  follow 
that  a  purchaser  has  no  remedy.  The  corporation,  being  an  inanimate 
entity,  can  act  only  through  an  agent20  and  is  responsible  for  the  acts 
of  its  agent  in  any  case  in  which  a  natural  person  occupying  a  similar 
position  would  be  liable  as  a  principal.21  Recovery  could  therefore  be 
enforced  against  the  corporation  whenever  the  purchaser  has  paid 
the  consideration  for  the  stock  to  an  agent  acting  within  his  apparent 
authority.22  In  any  case,  the  principal  may  be  compelled  to  reimburse 
the  purchaser  to  the  extent  of  the  benefit  actually  received.23 

A  problem  requiring  the  application  of  these  principles  was 
recently  presented  to  the  Appellate  Division  of  the  New  York  Supreme 
Court  in  the  case  of  Higginbotham  v.  International  Trust  Co.  (1910) 
126  N.  Y.  Supp.  360.  The  defendant  trust  company  was  incorporated 
under  the  laws  of  the  State  of  New  York  requiring  the  full  amount 
of  the  capital  stock  to  be  subscribed  and  paid  in,  before  the  company 
was  authorized  to  commence  business.  The  stock  being  fully  sub- 
scribed but  not  wholly  paid  in,  the  defendant's  president,  one  Maxwell, 
procured  a  transfer  of  $145,000  to  the  defendant's  credit  by  charging 
that  amount  to  the  account  of  a  depositor  in  a  bank  of  which  Maxwell 
was  an  officer,  and  thereupon  filed  the  required  affidavit  with  the 
Secretary  of  State.  The  plaintiff  subsequently  made  a  payment  to 
Maxwell  on  an  over-subscription  for  twenty-five  shares  of  stock  and 
was  given  a  receipt  therefor  signed  by  Maxwell  as  president  of  the 
defendant  trust  company.  This  money  was  paid  by  Maxwell  into  the 
account  of  the  depositor  in  the  bank.  The  plaintiff  having  brought  an 
action   against   the   trust   company   for  money   had   and   received   to 

"Allen  v.  South  Boston  Ry.  Co.  (1889)  150  Mass.  200;  Titus  v.  President 
etc.  G.  W.  Turnpike  Road  (1874)  61  N.  Y.  237;  Bruff  v.  Mali  (1867)  36 
N.  Y.  200;  N.  Y.  &  N.  H.  R.  R.  Co.  V.  Schuyler  supra;  Mechanics  Bank 
v  N.  Y.  &  N.  H.  R.  R.  Co.  supra. 

"Scovill  v.  Thayer  supra. 

"See  Kent  v.  Quicksilver  Mining  Co.  supra. 

"See  Boyd  v.  American  Carbon  Black  Co.   (1897)    182  Pa.  St.  206. 

19Bath  Gas  Light  Co.  v.  Claffy  (1896)  151  N.  Y.  24;  see  Jemison  v.  Citi- 
zens' Bank  of  Jefferson  (1890)  122  N.  Y.  135;  cf.  Madison  Ave.  Baptist 
Church  v.   Baptist  Church   (1878)   73  N.   Y.  82. 

^Knowlton  v.  Congress  &  Empire  Spring  Co.  (1874)  57  N.  Y.  518,  528; 
Tome  v.  Parkersburg  Branch  R.  R.  Co.   (1873)  39  Md.  36,  80. 

"Merchants  Bank  v.   State  Bank  (1870)    10  Wall.  604,  644. 

aN.  Y.  &  N.  H.  R.  R.  Co.  v.  Schuyler  supra;  Titus  v.  The  President 
etc.  G.  W.  Turnpike  Road  supra;  cf.  Mechanics  Bank  v.  N.  Y.  &  N.  H. 
R.  R.  Co.  supra. 

"Reed  v.  Boston  Machine  Co.  (1886)  141  Mass.  454;  Scovill  v.  Thayer 
supra;  but  not  if  the  parties  are  in  pari  delicto.  Knowlton  v.  Congress  & 
Empire    Spring   Co.    supra. 
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recover  the  amount  paid  by  him  to  Maxwell,  the  court,  recognizing 
that  the  over-subscription  was  void,  reached  the  conclusion  (two 
justices  dissenting)  that  as  the  defendant  received  the  benefit  of  the 
plaintiff's  payment,  it  was  under  a  duty  to  refund  the  amount  paid. 
As  the  basis  of  the  recovery  was  the  unjust  enrichment  of  the  defend- 
ant at  the  expense  of  the  plaintiff,24  it  would  seem  from  the  facts  that 
the  benefit  was  too  remote,  and  the  opinion  of  the  dissenting  justices 
is  therefore  preferable. 


Burden  of  Proving  Survivorship  in  a  Common  Disaster. — While 
the  fact  that  one  of  several  persons  overtaken  by  a  common  disaster 
was  the  last  to  perish  may  of  course  be  established  by  ordinary  proof,1 
the  difficulty  is  that  from  the  very  nature  of  such  accidents,  there  is 
almost  invariably  an  entire  absence  of  evidence.  The  common  law, 
deeming  the  relative  order  of  death  as  unascertainable  in  law  as  it  is 
in  fact,  has  declined  both  to  adopt  the  civil  law  presumptions  of 
survivorship  based  upon  age  or  sex,  and  to  presume  that  death  was 
simultaneous.2  In  view  of  this,  any  claimant  who  must  establish  the 
fact  of  survivorship  as  a  condition  precedent  to  his  right  to  recover 
the  property  will  be  unable  to  do  so,  and  only  that  party  can  succeed 
whose  right  is  not  dependent  upon  such  a  condition.3  Because  the 
practical  result  is,  in  nearly  every  case,  that  the  property  is  disposed 
of  as  though  the  deaths  had  occurred  at  the  same  instant,  it  seems 
to  have  been  thought  that  the  rule  which  requires  a  party  asserting 
predecease  or  survival  to  prove  it,  necessarily  has  the  same  effect  as  a 
presumption  of  synchronous  death.4  Yet  it  is  erroneous  to  suppose 
that  such  a  presumption  and  an  entire  absence  of  presumption  are 
convertible  expressions.  If,  for  example,  the  non-survival  of  one  of  the 
persons  who  have  perished  is  a  condition  precedent  to  the  right  of  a 
legatee,  the  latter  can  recover  the  property  if  he  can  show  either 
predecease  or  co-instantaneous  death.  Were  the  courts  to  presume 
death  at  the  same  moment,  the  legatee  would  have  a  prima  facie  right 
to  the  property  which  his  opponent  could  not  rebut.  Since,  however, 
there  is  no  presumption  to  aid  the  legatee,  he  will  be  unable  to  show 
the  happening  of  either  of  the  conditions  upon  which  his  claim  depends, 
and  must  consequently  fail.5 

"Lockwood  v.  Kelsea   (i860)   41   N.  H.   185. 

"Smith  v.  Croom   (1857)   7  Fla.  81. 

"Underwood  v.  Wing  (1854)  19  Beav.  459;  affirmed  (1855)  4  DeG.  M. 
&  G.  633;  Wing  v.  Angrave  (i860)  8  H.  L.  C.  183;  Newell  v.  Nichols 
(N.  Y.  1878)  12  Hun  604;  affirmed  (1878)  75  N.  Y.  73;  Johnson  v. 
Merrithew  (1888)  80  Me.  ill.  Before  the  crystallization  of  this  rule 
of  law  there  had  been  cases  holding  that  the  law  would  presume  the  co- 
instantaneous  death  of  the  party,  Taylor  v.  Diplock  (1815)  2  Phillim. 
Ecc.  261,  or  that,  as  in  the  civil  law,  arbitrary  presumptions  of  survivor- 
ship would  be  entertained.    Sillick  v.  Booth  (1841)  1  W.  &  C.  Ch.  Cas.  117. 

"Cowman  v.  Rogers  (1891)  73  Md.  403;  Coye  v.  Leach  (Mass.  1844) 
8  Met.  371;  Hildenbrandt  v.  Ames  (1901)  27  Tex.  Civ.  App.  377;  Wing  v. 
Angrave  supra;  Newell  v.  Nichols  supra;  Johnson  v.  Merrithew  supra. 

*Supreme  Council  v.  Kacer  (1902)  96  Mo.  App.  93;  Walton  &  Co.  v. 
Burchel  (Tenn.  1907)  121  S.  W.  391;  Balder  v.  Middeke  (1900)  92  111. 
App.  227. 

"Furthermore,  as  has  been  pointed  out,  16  Green  Bag  237,  238,  a  dif- 
ferent result  would  have  been  reached  in  certain  of  the  adjudged  cases  had 
the  court  been  able  to  say  that  such  a  presumption  exists.  Hartshorne 
v.   Wilkins   (N.   Sc.   1856)   6  Old.  276. 
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It  is  therefore  apparent  that  the  distribution  of  the  property  rests 
ultimately  upon  a  determination  as  to  the  incidence  of  the  burden  of 
proof.  Usually  this  becomes  material  in  controversies  over  property 
claimed  by  descent  or  testamentary  gift  from  the  victims  of  the  dis- 
aster.8 It  is  only  when  dealing  with  cases  in  which  a  testator,  after  provid- 
ing for  a  substituted  legatee  upon  the  predecease  of  the  primary  one, 
has  perished  in  the  same  accident  with  the  latter,  that  the  courts  have 
manifested  a  marked  difference  of  opinion.  The  representative  of  the 
first  donee  being  unable  to  prove  the  survivorship  necessary  to  sustain 
his  claim  under  the  will,  that  claim  is  eliminated;  and  the  predecease 
of  such  donee  being  by  the  terms  of  the  instrument  a  condition  prece- 
dent to  the  right  of  the  alternative  legatee,  the  English  courts  have 
reached  the  apparently  obvious  conclusion  that  the  testator  died  intestate 
as  to  the  particular  bequest  and  consequently  his  next  of  kin  will  pre- 
vail.7 In  this  country,  however,  the  courts,  realizing  that  the  testator 
could  not  have  contemplated  such  a  result,  have  endeavored  to  gather 
from  the  will  as  a  whole  an  intention  not  to  die  intestate,  and  have 
effectuated  it  by  construing  the  gift  over  upon  the  first  donee's  pre- 
decease to  mean  a  gift  over  upon  the  inability  of  the  prior  donee  to 
take  from  any  cause.8  Although  perilously  near  the  forbidden  ground 
of  judicial  addition  to  the  terms  of  an  instrument,  still,  assuming  that 
the  context  does  clearly  show  such  an  intention,  the  result  reached  is 
not  only  sound  but  inherently  just. 

Typifying  an  extension  of  this  reasoning  to  the  other  general  class 
of  controversies  in  which  the  courts  have  been  called  upon  to  fix  the 
burden  of  proof  of  survivorship,  is  the  recent  case  of  Dunn  v.  Casualty 
Co.  (1910)  126  N.  Y.  Supp.  229.  The  administrator  of  a  person  who 
had  taken  out  an  accident  insurance  policy  payable  to  her  sister,  or,  in 
the  event  of  the  latter's  prior  death  to  the  legal  representatives  of  the 
assured,  brought  suit  upon  it  for  the  indemnity.  It  appeared  that  the 
insured  and  her  sister  had  perished  in  the  same  disaster;  but  there  was 
no  evidence  of  survivorship.  Finding  in  the  instrument  an  intention 
on  the  part  of  the  assured  to  give  the  proceeds  to  her  legal  representa- 
tives in  the  event  of  her  sister's  inability  to  take,  the  court  properly 
held  the  latter's  survivorship  a  condition  precedent  to  her  right  under 
the  policy,  and  therefore,  in  accordance  with  the  rule  that  one  relying 
on  survivorship  must  prove  it,  awarded  the  money  to  the  plaintiff. 
Primarily,  the  right  to  the  money  in  these  cases  is  to  be  determined  by 
the  wording  of  the  policy,  and  according  as  survivorship  of  the  first 
beneficiary  is  made  a  precedent  or  subsequent  condition  to  his  right 
to  the  money,  his  representative  will  or  will  not  have  to  bear  the  bur- 
den of  proof.9    Since,  however,  it  is  usually  apparent  that  the  object  of 

•Goods  of  Alston  L.  R.  [1892]  P.  142;  Goods  of  Carmichael  (1863)  32 
L.  J.  (P.  M.  &  A.)  70;  In  re  Greene  L.  R.  [1865]  1  Eq.  288;  Russell  v. 
Hallett  (1880)  23  Kan.  276;  in  re  Willbor  C1807)  20  R.  I.  126;  Stinde  v. 
Goodrich  (N.  Y.  1877)  3  Red.  87;  Coye  v.  Leach  supra;  Johnson  v. 
Merrithew  supra. 

'Elliott  v.  Smith  (1882)  L.  R.  22  Ch.  Div.  236;  See  Wing  v.  Angrave 
supra. 

"Young  etc.  Home  v.  French   (1002)    187  U.  S.  401. 

'Thus  in  a  policy  payable  to  X  if  surviving;  if  not,  to  Y,  the  survival 
of  X  is  clearly  a  condition  precedent  to  his  right  to  the  money,  and  upon 
the  failure  of  his  representative  to  establish  it,  Y  will  be  entitled  to  the 
proceeds.  Hildenbrant  v.  Ames  supra;  but  see  U.  S.  Casualty  Co.  v.  Kacer 
(1902)  169  Mo.  301.  If,  on  the  other  hand,  the  policy  reads  "to  X,  but  if 
the  insured  survive  X,  to  Y"  or  "to  X,  but  if  X  predecease  the  insured,  to 
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the  insured  in  taking  out  the  policy  and  in  designating  an  alternative 
beneficiary  was  to  provide  for  his  family,  our  courts  have  generally 
endeavored  so  to  read  the  contract  as  to  respect  that  intention.10  The 
effect  of  this  judicial  construction  is  to  convert  what  is  in  terms  a 
condition  subsequent  to  the  right  of  the  prior  beneficiary,  into  a  condi- 
tion precedent,11  and  thus  place  the  burden  of  proof  upon  his  repre- 
sentative. 

In  determining  where  the  burden  of  proof  lies,  much  emphasis  has 
been  laid  upon  the  question  as  to  whether  or  not  the  beneficiary's  right 
is  vested.12  That  the  right  is  vested,  however,  means  nothing  more 
than  that  it  is  beyond  the  power  of  the  insured  or  the  insurer  to 
deprive  the  beneficiary  of  it,  and  does  not  mean  that  he  can  assert  his 
claim  otherwise  than  in  accordance  with  the  terms  prescribed  in  the 
policy.13  It  is  not  therefore  perceived  how  the  vested  character  of  the 
right  can  dispense  with  the  necessity  of  proof  on  his  part  of  any  con- 
dition which  the  insured  has  stipulated  shall  have  happened  before  the 
beneficiary  can  obtain  the  proceeds.  The  true  basis,  it  is  submitted, 
for  the  determination  of  the  incidence  of  the  burden  of  proof,  is  the 
character  of  the  condition  which  the  insured  has  annexed  to  the  right 
of  the  beneficiary;  a  question  of  construction  for  the  court. 


The  Rule  Against  Perpetuities  and  the  Severability  of  Limita- 
tions.— Since  the  purpose  of  the  common  law  rule  against  perpetuities 
is  to  prevent  the  postponement  of  vesting  of  future  interests  beyond 
the  termination  of  a  life  or  lives  in  being  and  twenty-one  years,  every 
future  interest  is  required  to  be  of  such  nature  that  it  must  vest  if 
at  all  within  the  requisite  period,  and  the  mere  possibility  that  it  may 
vest  beyond  the  limits  set  by  the  rule  is  sufficient  to  invalidate  it.1 
Where,  however,  the  disposition  in  effect  consists  of  alternative  inde- 
pendent gifts  conditioned  on  the  happening  of  either  of  two  events, 
one  of  which  may  be  too  remote  and  the  other  is  good,  the  law  will 
disregard  the  former  and  give  effect  to  the  limitation  upon  the  latter 
contingency.2     On   the  other   hand,   where  the   gift   is   expressed   as 

Y,"  it  is  equally  obvious  that  the  survival  of  the  insured  or  the  prede- 
cease of  X  is  a  condition  precedent  to  Y's  right  to  the  money,  and  a 
condition  subsequent  to  the  claim  of  X,  who,  because  of  Y's  inability  to 
satisfy  his  burden  of  proof,  will  prevail.  Cowman  v.  Rogers  supra;  but 
see  Middeke  v.  Balder  (1902)  198  111.  590;  Males  v.  Woodmen  of  the 
World  (1902)  30  Tex.  Civ.  App.  184. 

"Paden  v.  Briscoe  (1891)  81  Tex.  563;  Supreme  Council  v.  Kacer 
supra;  Southwell  v.  Gray  (N.  Y.  1901)  35  Misc.  740;  and  see  Fuller  v. 
Linzee  (1883)   135  Mass.  468. 

"Thus  the  court  interprets  "to  X,  but  if  X  predecease  the  insured, 
to  Y"  to  mean  "to  X,  but  if  X  predecease  or  die  simultaneously  with  the 
insured,  to  Y,"  which  is  evidently  the  same  as  "to  X  if  surviving;  if  not, 
to  Y." 

"United  States  Casualty  Co.  v.  Kacer  supra;  Males  v.  Woodmen  of  the 
World  supra;  Middeke  v.  Balder  supra. 

"Vance,  Insurance  390,  391. 

'Gray,  Perpetuities  (2nd  ed.)  §§  201,  214;  Dungannon  v.  Smith  (1846) 
12  CI.   &   F.   546. 

longhead  v.  Phelps  (1770)  2  W.  Bl.  704;  Monypenny  v.  Dering  (1852) 
2  De  G.  M.  &  G.  145.  180;  Miles  v.  Harford  (1879)  L.  R.  12  Ch.  Div. 
691;  Schettler  v.  Smith   (1869)  41  N.  Y.  328. 
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dependent  on  one  event,  the  law  will  not  divide  it  into  two  gifts,  even 
if  the  contingency  is  compound  and  is  capable  of  being  severed.8  The 
reason  for  this  doctrine  is  apparent  when  it  is  considered  that  other- 
wise every  limitation  which  may  or  may  not  vest  within  the  required 
time  couM  always  be  divided  into  two  gifts,  one  necessarily  to  take 
effect,  if  at  all,  within  the  legal  limits,  and  the  other  afterward,  and 
the  rule  against  perpetuities  would  be  thus  defeated  in  a  large  class 
of  cases.* 

The  operation  of  these  principles  is  illustrated  in  their  application 
to  gifts  to  classes.  Where  the  limitation  is  to  a  class  of  persons  ful- 
filling a  given  condition  and  the  number  of  members  constituting  the 
group  may  possibly  be  unascertained  until  a  time  bejond  the  legal 
limits,  the  whole  disposition  is  void  for  remoteness  even  if  the  class 
is  in  fact  closed  within  the  prescribed  period.5  The  court  will  not 
divide  such  a  limitation  into  two  portions  and  permit  those  members 
who  are  capable  of  taking,  to  do  so,  since  such  a  construction 
would  alter  the  instrument  and  make  a  distinction  not  intended 
by  the  grantor  or  the  testator.6  Although  it  has  been  contended 
in  a  case  in  which  the  maximum  number  of  persons  who  can 
possibly  enter  the  class  must  be  ascertained  within  the  limits  of  the 
rule,  and  the  minimum  share  of  each  member  thereby  calculated,  that 
every  person  who  fufills  the  condition  within  the  period  of  perpetuities 
should  be  permitted  to  take  such  minimum  share,  this  suggestion  has 
not  been  accepted  by  the  courts  and  the  entire  gift  is  regarded  as 
invalid7  unless  the  whole  class  must  necessarily  be  ascertainable  during 
the  time  set  by  the  rule.  Where,  on  the  other  hand,  the  disposition 
is  in  effect  a  series  of  independent  gifts  to  distinct  classes  or  individ- 
uals, so  that  the  amount  given  to  an  individual  or  to  members  of  a 
single  class  cannot  be  augmented  or  diminished  whatever  be  the  num- 
ber of  members  of  the  whole  group,  then  the  limitation  is  enforced  as 
to  those  who  can  take  within  the  period  allowed  by  law.8 

The  principle  that  the  court  will  not  split  a  gift  expressed  as  de- 
pendent on  a  single  event  has,  however,  become  subject  to  one  excep- 
tion. If  the  limitation  is  such  that  it  may  operate  either  as  an 
executory  devise  or  a  contingent  remainder,  effect  will  be  given  to  it 
if  in  fact  it  operates  as  a  valid  remainder,  even  though  as  an  executory 
devise  it  would  have  been  too  remote.0  This  doctrine,  formulated  at  a 
time  when  legal  contingent  remainders  were  not  understood  to  be  sub- 
ject to  the  rule  against  perpetuities,10  is  probably  due  to  the  well-estab- 

3Proctor  v.  Bishop  of  Bath  &  Wells  (1794)  2  H.  Bl.  358;  Dungannon 
v.  Smith  supra;  In  re  Harvey  (1888)   L.  R.  39  Ch.  Div.  289. 

'Hancock  v.  Watson  L.  R.  [1902]   A.  C.  14. 

5Leake  v.  Robinson  (1817)  2  Mer.  363;  Jee  v.  Audley  (1787)1  Cox 
324;  Stuart  v.  Cockerell  (1870)  L.  R.  5  Ch.  713;  Coggins'  Appeal  (1889) 
124  Pa.  St.  10. 

"Leake  v.   Robinson   supra. 

'Hale  v.  Hale  (1876)  L.  R.  3  Ch.  Div.  643;  Pearks  v.  Moseley  (1880) 
L.  R  5  App.  Cas.  714- 

"Cattlin  v.  Brown  (1853)  11  Hare  372;  Hills  v.  Simonds  (1878)  125 
Mass.  536;  Dorr  v.  Lovering  (1888)   147  Mass.  530. 

•Evers  v.  Challis  (1850)  18  Q.  B.  Rep.  224;  (1859)  7  H.  L.  C.  531-  See 
Halsey  v.  Goddard  (1898)  86  Fed.  25. 

10See  Cole  v.  Sewell  (1843)  4  Dr.  &  War.  128;  Challis,  Real  Prop. 
159;  Fowler,  N.  Y.  Real  Prop.  Law  46,  263-4.  Since  legal  remainders  are 
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lished  principle  of  the  common  law  that  every  limitation  must,  if 
possible,  be  construed  as  a  remainder  rather  than  an  executory  devise.11 
Although  attempts  have  been  made  to  apply  this  exception  to  other 
classes  of  gifts  that  can  be  analyzed  into  two  or  more  contingencies,12 
the  courts  have  refused  to  sanction  the  extension.13 

Another  exception  to  the  principle  of  non-severability  of  limitations 
which  are  not  expressly  separated  in  the  instrument  creating  them,  has 
been  developed  by  the  English  courts  in  recent  years.  Where  a  power 
is  given  whereby  an  intermediate  estate  may  be  created  so  as  to  render 
too  remote  the  vesting  of  a  gift  over,  it  is  held  that  the  limitation 
over  is  good  even  though  in  terms  dependent  on  a  single  contingency, 
if  the  power  is  in  fact  not  exercised.14  This  result  necessarily  follows 
from  the  fact  that  a  power  is  not  in  itself  an  estate,  but  is  merely  a 
method  by  which  a  vested  estate  may  be  later  divested,  or  the  vesting 
of  a  contingent  interest  postponed,  by  the  act  of  a  third  party.15  Con- 
sequently, while  the  disposition  is  expressed  as  one,  it  virtually  con- 
sists of  two  distinct  possibilities  of  an  entirely  different  nature.  Fur- 
thermore, this  development  presents  a  desirable  modification  of  the  law, 
since  it  tends  to  effectuate  the  intention  of  the  testator.16 

The  English  Court  of  Appeal  applied  this  rule  in  Re  Davies'  and 
Kent's  Contract  (1910)  79  L.  J.  Ch.  Div.  689,  to  a  case  where  the  power 
had  been  exercised  but  the  appointment  was  such  as  not  to  invalidate 
the  gift  over.  The  testator  left  certain  property  to  trustees  in  trust 
to  pay  a  proportionate  share  of  the  income  to  each  of  his  children,  each 
of  whom  was  given  the  power  to  appoint  his  or  her  wife  or  husband 
to  receive  such  share  during  his  or  her  widowerhood  or  widowhood.  A 
gift  over  of  each  child's  share  on  the  termination  of  the  prior  estates 
was  then  made  to  grandchildren.  Obviously,  a  child  could  appoint  to 
a  person  not  in  esse  at  the  time  of  the  testator's  death  and  thereby 
render  the  limitation  over  void.  Inasmuch,  however,  as  the  power  was 
not  in  fact  so  exercised,  the  trusts  were  declared  valid.  A  power  is 
not  rendered  bad  by  the  fact  that  within  its  terms  an  appointment 
could  be  made  which  would  be  too  remote,17  but  the  validity  of  an  estate 
actually  created  in  pursuance  thereof  is  determined  as  though  it  were 
created  by  the  instrument  giving  rise  to  the  power;  and  there  seems 
to  be  no  reason  why  the  same  principle  should  not  be  applied  to  a 
limitation  over  after  such  appointment.  The  court  based  its  decision 
on  the  theory  of  alternative  independent  gifts,  but  it  seems  that  since 
that  doctrine  is  confined  to  cases  in  which  the  limitations  are  expressly 

now  subject  to  both  the  double  possibility  rule  and  the  rule  against  perpe- 
tuities; In  re  Ashforth  L.  R.  [1005]  1  Ch.  535;  9  Columbia  Law  Review 
724;  it  would  seem  to  follow  that  a  remainder  in  order  to  take  effect 
under  Evers  v.  Challis  supra,  must  not  contravene  either  of  these  prin- 
ciples. 

u/n  re  Bence  L.  R.   [1891]   3  Ch.  242. 

"Watson  v.  Young  (1885)  L.  R.  28  Ch.  Div.  436;  1  Jarman,  Wills 
(5th  ed.)  257. 

"In  re  Bence  supra;  Hancock  v.  Watson  supra;  Gray,  Perpetuities 
(2nd  ed.)  §§  338,  339;  Marsden,  Perpetuities  73. 

"In  re  Bowles  L.  R  [1905]   1  Ch.  371;  Theobald,  Wills  605. 

"Farwell,  Powers  276. 

"In  re  Abbott  L.  R.  [1893]   1  Ch.  54. 

"Stone  v.  Forbes   (1905)    189  Mass.   163,  170. 
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severed  in  the  instrument  creating  them,18  the  result  reached  in  these 
cases  should  rather  be  recognized  as  a  new  exception  to  the  general 
principle. 


Liability  for  Injuries  by  Animals. — A  man  may  be  held  respon- 
sible for  the  harm  done  by  an  animal  because  of  actual  fault  on  his 
part  just  as  for  a  wrongful  or  negligent  use  of  any  other  property.1 
Where  the  animal  belongs  to  a  harmless  species  and  the  owner  has  no 
reason  to  suppose  that  it  is  vicious,  there  is  no  liability  without  proof 
of  such  fault.2  But  if  a  man  owns  or  harbors3  an  animal  of  a  danger- 
ous species,4  or  one  that  is  vicious  to  his  knowledge,5  the  probability 
of  its  causing  injury  creates  a  more  comprehensive  basis  of  responsi- 
bility independent  of  the  ordinary  rules  of  negligence.8  In  a  few  juris- 
dictions, nevertheless,  the  liability  even  in  these  cases  rests  on  negli- 
gence, which  is  presumed,  however,  from  proof  of  the  injury,  owner- 
ship or  harboring,  and,  if  the  animal  is  harmless  by  nature,  scienter  of 
its  viciousness.7  The  prima  facie  case  thus  established  may  be  rebutted 
by  showing  that  the  owner  has  exercised  a  degree  of  care  commen- 
surate with  the  requirements  of  the  situation.8 

From  the  earliest  period  of  the  common  law,  however,  it  has  been 
held  that  one  who  keeps  a  wild  animal,9  or  a  tame  one  with  knowledge 

uIn  re  Harvey  supra. 

Dickinson  v.  McCoy  (1868)  39  N.  Y.  400;  Clowdis  v.  Fresno  Flume 
etc.  Co.  (1897)   n8  Cal.  315. 

'Haneman  v.  Western  Meat  Co.  (Cal.  1908)  97  Pac.  695;  Reed  v. 
Southern  Express  Co.  (1894)  Q5  Ga.  108;  Oldham  v.  Hussey  (1905)  27 
R  I.  366. 

sIt  is  immaterial  that  the  defendant  did  not  own  the  animal  if  he 
harbored  it.  Quilty  v.  Battie  (1892)  135  N.  Y.  201;  Plummer  v.  Ricker 
(1898)  71  Vt.  114;  see  Boylan  v.  Everett  (1899)   172  Mass.  433. 

4The  classification  of  animals  into  animals  ferae  naturae  and  animals 
mansuetae  naturae  has  been  borrowed  from  the  law  of  property,  although 
it  is  not  strictly  applicable  to  this  class  of  cases.  Earl  v.  Van  Alstyne 
(N.  Y.  1850)  8  Barb.  630;  Filburn  v.  People's  Palace  and  Aquarium  Co. 
(1890)  L.  R.  25  Q.  B.  Div.  258;  Parsons  v.  Mauser  (1903)  119  la.  88. 

6Such  an  animal  has  been  treated  in  the  same  way  as  an  animal  natur- 
ally dangerous.  Laverone  v.  Mangianti  (1871)  41  Cal.  138;  Jackson  v. 
Smithson  (1846)   15  M.  &  W.  563;  but  see  Holmes,  Common  Law  157,  158. 

"Emmons  v.  Stevane  (1908)  77  N.  J.  L.  570;  Harris  v.  Carstens  Pack- 
ing Co.  (Wash.  1906)  16  L.  R.  A.  [n.  s.]  1164  and  note;  Popplewell  v. 
Pierce  (Mass.  1852)  10  Cush.  509;  May  v.  Burdett  (1846)  9  Q.  B.  101 ; 
Barnes  v.  Lucille  Ltd.  (1907)  96  L.  T.  680.  So  contributory  negligence  in 
the  ordinary  sense  is  no  defense.  Mann  v.  Weiand  (1875)  81*  Pa.  St. 
243;  Marble  v.  Ross  (1878)  124  Mass.  44;  and  see  Meibus  v.  Dodge  (1875) 
38  Wis.  300;  Schilling  v.  Smith  (N.  Y.  1902)  76  App.  Div.  464,  for  what 
is  contributory  negligence  in  children.  Nor  is  it  a  defense  that  the  plain- 
tiff was  a  trespasser.  Sherfey  v.  Bartley  (Tenn.  1856)  4  Sneed  58;  but 
see  Lowery  v.  Walter  L.  R.   [1910]   1  K.  B.  173. 

7Hayes  v.  Smith  (1900)  62  Oh.  St.  161,  182;  Thomas  v.  Boyson  (1001) 
21  Oh.  C.  C.  R.  302;  see  also  Fake  v.  Addicks  (1890)  45  Minn.  37;  Bentz 
v.  Page  (1905)   115  La.  560. 

"See  cases  in  note  7. 

•Hayes  v.  Miller  (Ala.  1907)  11  L.  R  A  [n.  s.]  748  and  note;  Fil- 
burn v.   People's  Palace  and  Aquarium  Co.  supra. 
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of  its  vicious  character,10  does  so  at  his  peril.11  The  gist  of  the  action, 
according  to  some  courts,  is  the  keeping  of  the  animal  with  knowledge 
of  its  vicious  propensities.12  Assuming  this  conception  to  be  the 
proper  one  the  owner  would  be  an  absolute  insurer.  In  accordance  with 
this  view  the  position  taken  by  the  English  court  in  Baker  v.  Snell,13 
holding  the  owner  responsible  even  where  the  injury  was  caused  by  the 
interference  of  a  third  person,  would  be  justifiable.  Moreover,  if  keep- 
ing the  animal  is  the  wrong  on  which  the  action  is  based  the  same 
liability  would  attach  even  though  the  injury  was  caused  by  an  act  of 
God  or  the  public  enemy.  But  as  it  is  not  unlawful  to  keep  dangerous 
animals,14  where  they  are  not  in  themselves  nuisances,15  this  statement 
of  the  gist  of  the  action  is  inconsistent  and  an  inaccurate  use  of  terms. 
The  keeping  being  innocent,  liability  for  injury  due  to  no  fault  of  the 
owner  must  be  placed  on  another  ground. 

The  true  basis  of  liability  would  seem  to  rest  upon  considerations  of 
policy  irrespective  of  fault16  which  have  found  similar  expression  in  the 
responsibility  for  fire  and  for  trespassing  animals,17  and  more  recently 
in  the  rule  laid  down  in  Rylands  v.  Fletcher.1*  Under  the  doctrine  of 
this  case,  whereby  a  landowner  is  said  to  keep  dangerous  things  upon 
his  land  at  his  peril,  there  is,  however,  no  liability  if  the  injury  was 
caused  by  an  act  of  God  or  the  public  enemy,  or  by  the  intervention  of 
a  third  party.19    These  defenses,  modifying  the  rigor  of  the  policy  here 

10This  may  be  shown  by  proof  of  facts  sufficient  to  impute  to  the  owner 
knowledge  of  the  dangerous  character  of  the  animal.  Duval  v.  Barnaby  (N. 
Y.  1902)  75  App.  Div.  154;  Jones  v.  Perry  (1796)  2  Esp.  482;  Warner  v. 
Chamberlain  (Del.  1884)  7  Houst.  18;  see  Benoit  v.  Troy  etc.  R.  R.  Co. 
(1897)  154  N.  Y.  223.  So  the  knowledge  of  one  in  charge  of  the  animal 
is  sufficient  to  impose  a  liability  upon  the  owner.  Meilke  v.  Schabble 
(1909)  159  Mich.  163;  Applebee  v.  Percy  (1874)  L.  R.  9  C.  P.  647.  It  is 
for  the  jury  to  determine  whether  or  not  there  was  sufficient  scienter. 
Thornton  v.  Layle  (Ky.  1908)  in  S.  W.  279;  Spring  Co.  v.  Edgar  (1878) 
99  U.  S.  645. 

ul  Hale  P.  C.  430;  Smith  v.  Pelah  (1766)  2  Stra.  1264;  May  v.  Bur- 
dett  supra;  see  also  Rex  v.  Huggins  (1730)  Ld.  Raym.  1574,  1585;  Brock 
v.  Copeland  (1794)  1  Esp.  203.  For  a  discussion  of  the  sources  of  the 
common  law  rule  see  Wigmore,  Tortious  Responsibility,  3  Select  Essays 
489-492,  512-520;  Holmes,  Common  Law  15-24. 

12Muller  v.  McKesson  (1878)  73  N.  Y.  195;  May  v.  Burdett  supra; 
Card  v.  Case  (1848)  5  C.  B.  622. 

13L.  R.  [1908]  2  K.  B.  825.  For  a  discussion  of  this  case  see  9 
Columbia  Law  Review  277;  Beven,  Responsibility  at  Common  Law  for 
the  Keeping  of  Animals,  22  Harv.  L.  Rev.  465. 

"Woodbridge  v.  Marks  (N.  Y.  1897)  17  App.  Div.  139;  Hayes  v. 
Smith  supra;  see  Jackson  v.  Baker  (1904)  24  App.  D.  C.  100.  See  also 
Cooley,  Torts  (3rd  ed.)  706;  Beven,  Responsibility  for  the  Keeping  of 
Animals  supra. 

"Speckman  v.  Kreig  (1899)  79  Mo.  App.  376;  Boulton  v.  Banks  (1633) 
Cro.  Car.  254;  Smith  v.  Pelah  supra. 

"See  Holmes,  Common  Law  1 16-120,  155-158. 

"Wood  v.  Snider  (1907)  187  N.  Y.  28;  Decker  v.  Gammon  (1857)  44  Me. 
322;  Ellis  v.  Loftus  Iron  Co.  (1874)  L.  R.  10  C.  P.  10;  contra  Johnston 
v.  Mack  Mfg.  Co.   (1909)   65  W.  Va.  544. 

18(i866)  L.  R.  1  Ex.  265,  (1868)  L.  R.  3  H.  L.  330.  See  also  Bohlen, 
The  Rule  in  Rylands  v.   Fletcher,  59  Pa.   L.   Rev.  298,  306. 

"Box  v.  Jubb  (1879)  L.  R.  4  Ex.  Div.  76;  Nichols  v.  Marsland  (1875) 
L.  R.  10  Ex.  255. 
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referred  to,  seem  equally  applicable  to  actions  for  injuries  by  animals, 
and  would  relieve  the  owner  from  responsibility  in  such  a  case  as 
Baker  v.  Snell.  But,  in  view  of  the  fact  that  the  liability  is  based 
upon  policy,  the  court  in  any  given  jurisdiction  may  properly  deter- 
mine its  extent,  and  upon  this  ground  alone  can  the  extreme  English 
doctrine  be  justified.  In  this  connection  it  may  be  proper  to  take  into 
consideration  the  utility  of  the  animal,  as  a  stricter  rule  may  well  be 
applied  where  it  serves  no  useful  purpose.20 

Even  where  the  circumstances  subject  the  owner  to  absolute  lia- 
bility, however,  it  would  seem  that  recovery  in  negligence  is  not 
necessarily  precluded.  In  the  recent  case  of  Gropp  v.  Great  Atlantic 
&  Pacific  Tea  Co.  (1910)  126  N.  Y.  Supp.  211,  the  plaintiff  sued  for 
injuries  caused  by  driving  a  horse  in  such  a  negligent  manner  that  it 
ran  away,  but  on  the  trial  secured  permission  to  amend  his  complaint 
by  inserting  an  allegation  that  the  defendant's  servant  drove  the  horse 
in  a  city  street,  knowing  it  to  be  inclined  to  shy  and  run  away  under 
such  circumstances.  The  court  held  that,  as  this  was  also  an  action 
based  on  negligence,  the  amendment  was  proper,  one  judge  dissenting 
on  the  ground  that,  as  the  liability  under  the  complaint  as  amended 
was  absolute,  the  cause  of  action  had  been  changed.  Since  the  plaintiff 
proved  that  the  defendant's  servant,  in  the  course  of  his  employment, 
brought  the  horse  to  a  place  where  he  knew  it  might  cause  damage, 
which  was  an  act  of  negligence,21  the  cause  of  action  thus  remaining 
unchanged,  it  is  immaterial  that  the  doctrine  of  absolute  liability  could 
have  been  applied. 


Nature  and  Creation  of  the  Right  of  Lateral  Support. — The 
right  to  lateral  support  for  land  in  its  natural  condition  has  generally 
been  treated  as  a  natural  right  inherent  in  and  passing  with  the  soil.1 
From  this  fundamental  conception  it  follows  that  any  material  infringe- 
ment thereof  by  a  landowner  to  whom  the  burden  of  support  extends, 
whether  he  be  an  immediately  adjoining  proprietor  or  not,  is  action- 
able,2 irrespective  of  the  question  of  negligence  or  due  care.3  Although 
the  soundness  of  the  doctrine  that  one  cannot  likewise  demand  support 
for  improvements  placed  upon  his  land  has  occasionally  been  doubted,4 
the  decisions  have  uniformly  refused  to  recognize  such  a  right  as  a 

"See  Nichols  v.  Marsland  supra;  Jackson  v.  Baker  supra;  Lowery  v. 
Walter  supra;  Cooley,  Torts  706.  Statutes  may  be  considered  indicative 
of  each  state's  policy.  See  Holmes  v.  Murray  (1907)  207  Mo.  413;  Peck 
v.  Williams  (1903)  24  R.  I.  583;  Carroll  v.  Marcoux  (1903)  98  Me.  259; 
Osborne  v.  Chocqueel  L.  R.  [1896]  2  Q.  B.  109;  Briscoe  v.  Alfrey  (1895) 
61  Ark.  196. 

"See  Benoit  v.  Troy  etc.  R.  R.  Co.  supra;  Baldwin  v.  Ensign  (1881) 
49  Conn.  113;  Mitchil  v.  Alestree  (1677)  1  Ventr.  295;  Hudson  v.  Roberts 
(1851)  6  Ex.  697. 

'McGuire  v.  Grant  (N.  J.  1856)  1  Dutcher  356;  see  Stevenson  v.  Wal- 
lace (Va.  1876)   27  Gratt.  77. 

*Brown  v.  Robins  (1859)  4  H.  &  N.  185;  cf.  Birmingham  v.  Allen 
(1877)  L-  R-  6  Ch.  Div.  284;  see  also  Gilmore  v.  Driscoll  (1877)  122 
Mass.  199. 

*Gilmore  v.  Driscoll  supra;  see  Humphries  v.  Brogden  (1850)  12  Q.  B. 
739- 

4See  Farrand  v.  Marshall   (N.  Y.  1855)   21   Barb.  409. 
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necessary  incident  to  the  ownership  of  the  soil.5  In  England  this  fact 
has  not  prevented  the  courts  from  including  the  injury  to  buildings 
in  the  total  amount  of  damages  wherever  their  added  weight  has  not 
been  a  contributing  cause  of  the  subsidence,  apparently  on  the  ground 
that  such  injuries  are  the  proximate  result  of  the  wrongful  act.6  The 
American  courts,  however,  have  refused  to  accede  to  this  view,7  and 
have  required  that,  before  this  element  can  be  allowed,  lack  of  due 
care  on  the  defendant's  part  must  be  shown.8  Realizing,  nevertheless, 
that  the  plaintiff  should  be  given  an  opportunity  to  protect  himself 
against  the  possible  consequences  of  his  neighbor's  act,  they  have  im- 
posed on  the  latter  the  anomalous  duty  of  giving  notice  of  a  proposed 
excavation  and  in  the  absence  thereof  will  presume  that  he  is  charge- 
able with  negligence  even  though  no  subsidence  would  have  occurred 
except  for  the  additional  burden.9  Thus  it  seems  that  these  courts, 
although  repudiating  the  theory  of  the  English  cases,  have  in  reality 
given  the  owner  of  improvements  a  more  widely  applicable  protection. 
The  decisions  in  this  country,  moreover,  have  shown  a  tendency  to 
modify  the  strict  theory  of  the  common  law  and  to  substitute  a 
doctrine  which  makes  the  adjoining  owner's  liability  dependent  upon 
the  reasonableness  of  the  use  to  which  he  puts  his  land.10  Typical, 
perhaps,  of  this  same  attitude  are  those  decisions  which  intimate  that 
an  injury  which  ordinarily  would  be  damnum  absque  injuria  should  be 
considered  actionable  if  inflicted  as  a  result  of  mere  caprice  or  actual 
malice.11 

While  the  nature  of  the  right  to  support  of  buildings  on  the  land 
has  been  the  subject  of  some  judicial  discussion,12  the  courts  have  been 
more  concerned  with  considerations  as  to  the  means  by  which  it  may 
be  acquired.  That  it  may  be  created  by  express  grant  does  not  seem 
to  have  been  questioned  and  no  reason  appears  why  it  should  not  under 
proper  circumstances  arise  by  implication.13  Thus,  where  land  is  sold 
for  the  express  purpose  of  erecting  a  heavy  structure  thereon,  the 
vendor  may  properly  be  said  to  have  conveyed  the  right  to  so  much 
support  as  the  contemplated  improvement  would  require.14  Indeed,  this 
doctrine  has  even  been  so  extended  as  to  impose  upon  the  grantor  the 
duty  of  anticipating  future  improvements  greatly  increasing  the  initial 

6Wilde  v.  Minsterley  2  Rolles  Abr.  565;  Wyatt  v.  Harrison  (1832)  3  B. 
&  Ad.  871;  Lasala  v.  Holbrook  (N.  Y.  1833)  4  Paige  169;  Thurston  v. 
Hancock  (1815)  12  Mass.  220;  Transportation  Co.  v.  Chicago  (1878)  99 
U.   S.  635. 

"Brown  v.  Robins  supra;  Stroyan  v.  Knowles  (1861)  6  H.  &  N.  454. 

7Gilmore  v.  Driscoll  supra;  People  v.  Canal  Board  (N.  Y.  1873)  2 
Thomp.  &  C.  275;  Jones  v.  Greenfield  (1904)  25  Pa.  Sup.  Ct.  315;  cf.  Pullan 
v.  Stallman   (1903)  70  N.  J.  L.  10. 

"Shrieve  v.  Stokes  (Ky.  1848)  8  B.  Mon.  453;  Charless  v.  Rankin 
(1856)  22  Mo.  566;  Foley  v.  Wyeth  (Mass.  1861)  2  Allen  131. 

93  Columbia  Law  Review  274. 

10See  Farrand  v.  Marshal  supra;  Radcliff's  Ex'rs.  v.  Brooklyn  (1850) 
4  N.  Y.  195;  cf.  City  of  Quincy  v.  Jones  (1875)  76  111.  231. 

uSee  McGuire  v.  Grant  supra;  Panton  v.  Holland  (N.  Y.  1819)  17 
Johns.  92;  City  of  Quincy  v.  Jones  supra. 

"See  Commissioners  v.  Angus  &  Co.  (1881)  L.  R.  6  App.  Cas.  740, 
cf.  opinions  of  Lindley  and  Manisty  JJ. 

"See  Stevenson  v.  Wallace  supra. 

"Freeholders  of  Hudson  v.  Woodcliffe  Land  Co.  (1907)  74  N.  J.  L. 
355;  Elliot  v.  Northeastern  Ry.  supra. 
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pressure.15  In  like  manner,  if  an  owner  of  adjoining  houses  severe 
the  property,  he  is  held  to  have  impliedly  conveyed  the  support  neces- 
sary for  the  building.  To  hold  otherwise  in  such  circumstances,  it  is 
conceived,  would  be  to  allow  him  to  derogate  from  his  grant.16 

As  to  whether  a  right  of  this  character  can  be  gained  by  prescrip- 
tion is  a  question  upon  which  the  decisions  in  England  and  in  this 
country  are  not  in  accord.  In  the  former  jurisdiction  the  situation 
is  treated  as  not  essentially  different  from  that  involved  in  any  case 
where  an  easement  is  sought  to  be  founded  upon  adverse  user,  and 
consequently  the  doctrine  is  held  applicable.17  It  is  to  be  observed, 
however,  that  since  a  person  may  use  his  land  to  its  furthest  limits 
in  any  manner  he  chooses,  the  acts  relied  upon  as  a  basis  for  the 
prescription  do  not  constitute  a  direct  invasion  of  the  adjoining  owner's 
rights  and  are  not  of  such  a  nature  as  to  enable  him  to  protest  against 
them.  In  fact,  there  would  seem  to  be  no  way  by  which  the  adverse 
claim  could  be  resisted  except  by  making  such  an  excavation  as  would 
interrupt  the  use  to  which  the  claimant  attempts  to  put  his  land.18 
Influenced  by  such  considerations,  the  American  courts,  in  spite  of 
dicta  to  the  contrary,19  have  held  the  English  doctrine  both  unsuited 
to  the  conditions  in  this  country  and  out  of  harmony  with  the  true 
theory  of  prescription.20  Surely  this  position  commends  itself  on 
grounds  of  policy  and  expediency,  and  is,  moreover,  consistent  with 
the  attitude  taken  with  regard  to  the  acquisition  of  the  similar  ease- 
ment of  light  and  air.21 

A  recent  case,  Manning  v.  New  Jersey  Short  Line  R.  R.  Co. 
(1910)  78  Atl.  200,  presented  a  situation  for  the  application  of  the 
general  principles  outlined  above.  It  appears  that  the  defendant  rail- 
road company  had  procured  a  right  of  way  through  the  plaintiff's  prop- 
erty, and  question  arose  as  to  the  amount  of  compensation  to  which 
the  latter  was  entitled.  On  behalf  of  the  defendant  it  was  argued  that 
the  plaintiff  was  bound  to  support  the  defendant's  land  only  to  the 
extent  that  it  remained  in  its  natural  condition  and  that  recovery 
should  be  allowed  on  that  basis.  It  seems  evident,  however,  that  since 
the  property  was  acquired  especially  for  railroad  purposes  and  since 
no  distinction  is  taken  between  cases  where  the  transfer  is  voluntary 
or  compulsory  as  a  result  of  eminent  domain  proceedings,22  it  was 
properly  held  that  damages  should  be  assessed  on  the  theory  that  the 
grantor's  land  was  burdened  with  the  support  of  such  improvements  as 
were  necessary  to  the  use  for  which  the  tract  condemned  was  designed. 

"Great  Western  Ry.  v.  Cefn  Cribbwer  (1804)  63  L.  J.  Ch.  500. 

"See  City  of  Quincy  v.  Jones  supra;  Commissioners  v.  Angus  &  Co. 
supra  (opinion  of  Lord  Selborne)  ;  Gayford  v.  Nicholls  (1854)  9  Exch. 
702;  Tunstall  v.  Christian  (1885)  80  Va.  1;  cf.  Richards  v.  Rose  (1853) 
9  Exch.  217;  Lampman  v.  Milks  (i860)  21  N.  Y.  505;  Sanderfin  v.  Baxter 
(1882)  76  Va.  299;  But  see  Palmer  v.  Fleshees  (1664)  Siderfin  167. 

"Commissioners  v.  Angus  &  Co.  supra;  see  Wyatt  v.  Harrison  supra; 
Partridge  v.  Scott  (1838)  3  M.  &  W.  220;  Hide  v.  Thornborough  (1846) 
2  C.  &  K.  248;  cf.  Rogers  v.  Taylor  (1858)  2  H.  &  N.  828. 

"Commissioners  v.  Angus  &  Co.  supra  (opinion  of  Lord  Penzance). 

"See  Thurston  v.  Hancock  supra;  Lasalla  v.  Holbrook  supra;  City  of 
Quincy  v.  Jones  supra;  Richardson  v.  Vermont  Ry.  (1853)  25  Vt.  465. 

"Mitchell  v.  Mayor  of  Rome  (1873)  49  Ga.  19;  Trustall  v.  Christian 
supra. 

"See  Gilmore  v.  Driscoll  supra;  Handlan  v.  McMannus  (1890)  42  Mo. 
App.  SSI- 

"Elliot  v.  Northeastern  Ry.  supra. 
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Regulation  and  Limitation  of  the  Right  to  Vote. — In  all  repre- 
sentative systems  the  elective  franchise  has  been  considered  merely 
a  means  for  promoting  the  good  of  the  state1  and  for  effectually 
securing  the  so-called  natural  rights  such  as  those  to  life  and  liberty,2 
the  creation  and  preservation  of  which  is  the  ultimate  end  of  govern- 
ment.3 Since  it  is  not  in  itself  one  of  those  rights,4  the  franchise  has 
always  been  held  subject  to  regulation  and  limitation  by  the  conven- 
tional power,5  and  in  this  country  the  theory  of  the  Federal  Constitu- 
tion seems  to  bear  out  this  conception  of  its  nature  as  altogether  con- 
ventional and  derivative.6  It  is  true  that  the  National  Legislature  has 
been  given  power  to  regulate  congressional  elections,  and  its  regula- 
tions are  paramount,7  for  the  right  to  vote  at  such  elections  depends 
primarily  on  the  Constitution  of  the  United  States  rather  than  on  the 
laws  of  the  States.8  The  only  source  of  Federal  control  over  purely 
State  elections,  on  the  other  hand,  is  the  Fifteenth  Amendment,9  which 
forbids  the  enactment  by  Congress  or  the  States  of  any  law  depriving 
a  citizen  of  his  right  to  vote  by  reason  of  "race,  color,  or  previous 
condition  of  servitude."10  It  is  to  be  observed  that  while  this  amend- 
ment gives  exemption  from  all  discrimination  on  the  grounds  specified, 
it  does  not  restrict  the  operation  of  general  laws,  nor  confer  suffrage 
upon  any  one.11  Subject,  then,  to  these  limitations,  it  would  seem  that 
the  States,  since  they  are  held  to  have  reserved  to  themselves  all 
authority  not  clearly  granted  to  the  general  government,  must  in  their 
sovereign  capacity  have  plenary  power  over  the  elective  franchise,12 
and  instances  of  the  exercise  of  this  power  are  to  be  found  in  all  the 
State  constitutions.13  When  qualifications  for  the  voter  are  therein 
prescribed  they  are  held  to  be  exclusive,  and  are  not  subject  to  be 
restricted,  extended  or  altered  by  the  Legislature,14  which,  however,  is 
not  precluded  from  enacting  laws  to  secure  the  proper  exercise  of  the 
franchise  and  to  preserve  it  inviolate.15     These  laws  must  of  course 

'Gougar  v.  Timberlake   (1897)    148  Ind.  38. 

2See  Corfield  v.  Coryell   (1823)   4  Wash.  C.  C.  R.  371. 

3Friezleben  v.  Shallcross  (Del.  1800)  9  Houst.  1;  State  v.  Black  (1892) 
54  N.  J.  L.  446. 

4Friezleben  v.  Shallcross  supra;  State  v.  Black  supra;  Anderson  v. 
Baker  (1865)  23  Md.  551,  579;  Blair  v.  Ridgely   (1867)  41  Mo.  63. 

5Spencer  v.  Board  of  Registration  (D.  C.  1873)   1  MacArthur  769. 

'Anderson  v.  Baker  supra. 

''In  re  Massey  (1890)  45  Fed.  629;  United  States  v.  Quinn  (1870)  8 
Blatchf.  48. 

*Ex  parte  Yarborough  (1864)  no  U.  S.  651;  Wylie  v.  Sinkler  (1900) 
179  U.  S.  58. 

"Lackey  v.  United  States   (1901)    107  Fed.   114. 

"United  States  Constitution,  Amendment  Fifteen. 

"United  States  v.  Cruikshank  (1875)  92  U.  S.  542;  Spencer  v.  Board 
of  Registration  supra. 

"Anderson  v.  Baker  supra;  Blair  v.  Ridgely  supra;  Madison,  "Fed- 
eralist" No.  54;  1  Story,  Constitution  §§  577-5845  Minor  v.  Happerstett 
(1874)  88  U.  S.  162. 

"Bancroft,  History  of  the  American  Revolution,  Chapter  V;  Minor  v. 
Happerstett  supra. 

l4Cooley,  Constitutional  Limitations  901;  Pearson  v.  Supervisors  (1895) 
91  Va.  322;  Morrison  v.  Springer  (1863)   15  la.  304. 

"Pearson  v.  Supervisors  supra. 
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be  reasonable  and  impartial,  and  sucb  as  do  not  tend  to  deny  or  abridge 
the  suffrage,  nor  unnecessarily  to  impede  its  exercise.16  In  accord- 
ance with  this  principle,  registration  laws  have  been  very  generally 
held  valid,17  on  the  ground  that  they  are  regulations  merely,  which 
do  not  prescribe  any  new  or  different  qualifications  beyond  those  fixed 
in  the  constitution,  and  which  are  indispensable  to  the  purity  of 
elections. 

The  right  of  suffrage  carries  with  it  necessarily  the  right  to  make 
the  vote  effective,  and  to  cast  it  on  equal  terms  with  every  other  voter. 
Just  so  far,  therefore,  as  the  full  efficiency  of  the  individual  vote 
depends  on  party  organization,  party  organization  is  a  constitutional 
right,18  though  it  is  otherwise  as  to  mere  political  fealty,19  and  similarly, 
wherever  a  nomination  is  legally  or  practically  a  condition  precedent 
to  an  election  there  is  a  right  to  share  in  the  selection  of  candidates.20 
With  the  introduction  of  the  Australian  ballot  system,  the  extent  of 
the  legislative  power  to  control  parties  and  nominations  as  dis- 
tinguished from  the  individual  franchise,  became  an  important  ques- 
tion. The  practical  considerations  calling  for  such  regulation  are  to 
be  found  in  the  necessity  for  restricting  the  ballot  to  a  workable  size, 
and  for  this  purpose  laws  were  everywhere  passed  limiting  the  number 
of  candidates  by  providing  substantially  that  a  political  party  failing 
at  a  primary  to  poll  a  specified  percentage  of  the  total  vote  at  the 
last  preceding  general  election,  should  not  have  the  names  of  its 
candidates  on  the  ballot  in  a  party  column,  but  only  in  the  list  of 
independent  nominations.21  These  statutes,  which  it  should  be  noted 
do  not  directly  affect  the  right  to  cast  the  individual  ballot,  though 
contested  as  instances  of  unwarrantable  discrimination  between  politi- 
cal parties,  have  nevertheless  been  sustained  under  the  police  power 
as  regulations  essential  to  the  practical  operation  of  the  Australian 
ballot,  in  spite  of  the  desirability  under  the  new  system  of  furthering 
and  preserving  party  policies.  In.  a  recent  case,  State  ex  rel.  McGrael 
v.  Phelps  (Wis.  1910)  128  N.  W.  1041,  the  court  was  called  upon  to 
determine  the  constitutionality  of  a  statute  somewhat  similar  to  those 
last  mentioned.  It  was  therein  provided  that  a  political  party  all  of 
whose  candidates  in  the  aggregate  should  fail  at  a  primary  election 
to  poll  for  any  given  official  district  or  division,  twenty  per  cent, 
of  the  vote  cast  by  such  party  for  governor  in  such  district  or  division 
at  the  last  preceding  general  election,  should  have  the  names  of  its  can- 
didates upon  the  ballot  only  in  the  column  of  independent  nominations. 
Although  in  view  of  the  foregoing,  exception  must  be  taken  to  the  court's 
contention  that  the  right  to  vote,  protected  as  it  is  by  the  State  con- 
stitution, is  furthermore  a  natural  or  inherent  right,  nevertheless  the 
result  of  the  decision  in  sustaining  the  statute  under  the  police  power 
as  a  valid  regulation  of  the  size  of  the  ballot  seems  clearly  correct, 
however  unwise  the  policy  of  the  law. 

"Cooley,  Constitutional  Limitations  907. 

"Capen  v.   Foster    (Mass.    1832)    12    Pick.  485;  Cooley,  Constitutional 
Limitations  902;  see  also  Pope  v.  Williams  (1903)  193  U.  S.  621. 
J8Britton  v.   Commissioners   (1900)    129  Cal.  337. 
"Todd  v.  Commissioners   (1895)   104  Mich.  474. 
"Healey  v.  Wipf   (1008)   22  S.  D.  343. 

"DeWalt  v.   Bartley   (1892)    146   Pa.   St.   529;   State  v.   Michel    (1908) 
121  La.  374;  State  v.  Black  supra. 
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Karl  W.   Kirchwey,  Editor-in-Charge. 

Adjoining  Landowners — Lateral  Support — Implied  Grant. — The 
defendant  had  acquired  by  eminent  domain  proceedings  a  part  of  the 
plaintiff's  land  for  a  railroad  right  of  way,  damages  being  assessed  for 
the  land  so  taken.  The  plaintiff  claimed  additional  compensation  for 
as  much  more  of  his  land  as  would  be  necessary  to  support  the  railroad 
when  completed.  Held,  the  plaintiff's  conveyance  carried  with  it  an 
implied  grant  of  lateral  support  for  the  land  in  its  improved  state  for 
which  he  was  entitled  to  compensation.  Manning  v.  N.  J.  Short  Line 
B.  Co.  (N.  J.  1910)  78  Atl.  200.    See  Notes,  p.  275. 

Admiralty — Collision — Apportionment  op  Damages. — Two  vessels, 
both  at  fault,  collided.  The  owner  of  one  of  the  cargoes  sued  the 
owner  of  the  other  vessel.  Held,  he  could  recover  but  half  of  his  loss. 
The  Drumlanrig   (1910)   79  L.  J.  P.  100. 

Where  two  ships  so  collide  they  must  as  between  themselves  divide 
the  loss  equally.  The  Woodrop-Sims  (1815)  2  Dodson  83;  Hay  v. 
LeNeve  (1824)  2  Shaw's  Scotch  App.  395;  The  Sunnyside  (1875)  91 
U.  S.  208.  The  principal  case  follows  the  English  rule,  The  Milan 
(1861)  1  Lush.  388;  Bank  of  India  v.  Netherlands  Steam  Nav.  Co. 
(1883)  52  L.  J.  Q.  B.  220,  which  apparently  goes  upon  the  ground  that 
the  libellant,  though  himself  an  innocent  party,  The  Victor  (1860) 
1  Lush.  72,  can  fix  but  half  the  blame  on  either  vessel.  The  American 
courts,  on  the  other  hand,  relying  on  the  analogy  of  the  individual 
liability  of  joint  tort-feasors  at  common  law,  though  holding  that 
where  both  wrong-doers  are  parties  each  vessel  need  pay  the  libellant 
only  half  his  loss,  The  Alabama  and  the  Game-Cock  (1875)  92  U.  S. 
695,  maintain  that  as  the  libellant  is  to  be  regarded  as  blameless, 
where  one  only  is  sued  that  one  must  make  good  the  entire  loss,  The 
Atlas  (1876)  93  U.  S.  302,  whereupon  he  may  call  upon  the  other  for 
contribution.  Erie  B.  Co.  v.  Erie  &  W.  T.  Co.  (1907)  204  U.  S.  220. 
But  in  view  of  the  libellant's  right  under  the  English  rule  to  recover 
the  other  moiety  in  a  second  action  against  the  other  wrong-doer,  and 
as  the  admiralty  rule  is  quite  distinct  from  that  of  the  common  law, 
The  Milan  supra,  this  reasoning  is  not  altogether  convincing.  Since 
the  moiety  rule,  well  established  as  between  negligent  colliding  vessels, 
seems  to  proceed  on  the  theory  that  where  the  fault  is  divided  each  is 
responsible  only  for  that  part  of  the  loss  caused  by  him,  to  hold  one 
liable  for  the  full  amount  would  seem  inconsistent  therewith.  Owing 
to  the  hardship  caused  by  the  American  holding,  The  Hudson  (1883) 
15  Fed.  162,  the  rule  has  been  adopted  that  one  of  two  wrong-doers, 
sued  separately,  may  upon  motion  have  the  other  made  a  party.  The 
Hudson  supra;  TJ.  S.  Adm.  Rule  59.  Thus  upon  principle  and  policy 
the  principal  case  seems  sound,  and  avoids  the  unequal  operation  of 
the  common  law  rule  as  to  joint  tort-feasors. 

Adverse  Possession — Color  of  Title — Rights  op  Hedis. — The  plaintiff 
claimed  to  have  matured  his  title  under  a  statute  requiring  adverse 
possession  for  seven  years  with  "color  of  title,"  by  possession  for  the 
full   period   under   a   deed  to  his   ancestor,   the  latter  never  having 
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entered.  Held,  the  plaintiff  could  not  recover.  Barrett  v.  Brewer 
(N.  C.  1910)  69  S.  E.  614. 

Ordinarily  "color"  is  not  necessary  for  the  perfection  of  title  by 
adverse  possession.  In  many  jurisdictions,  however,  upon  the  principle 
that  one  induced  to  enter  upon  land  by  some  reasonable  written  evi- 
dence of  title  should  be  entitled  to  greater  protection  than  one  who 
merely  claims  in  defiance  of  the  rights  of  others,  "color"  is  made  a 
ground  for  a  reduction  of  the  statutory  period.  Avent  v.  Arrington 
(1890)  105  N.  C.  377,  390.  Under  such  statutes  this  is  the  sole 
function  of  a  colorable  title,  Avent  v.  Arrington  supra,  and  obviously 
it  passes  no  actual  interest  in  the  land.  Consequently  a  deed  to  an 
ancestor  would  seem  to  confer  "color"  upon  the  adverse  possession  of 
the  heir,  irrespective  of  a  prior  entry,  provided  the  occupation  by  the 
latter  be  in  good  faith,  claiming  under  the  deed.  Since  a  valid  deed 
would  place  the  legal  title  in  the  heir,  one  which  supplies  sufficient 
"color"  for  the  ancestor  should  bring  the  heir  within  the  reason  of 
the  rule.  When  the  adverse  claimant  has  not  himself  occupied  for  the 
full  period  the  additional  question  of  tacking  is  presented,  and  an 
entry  and  actual  possession  by  the  ancestor  become  necessary.  Hanna 
v.  Renfro  (1856)  32  Miss.  125;  see  Sherin  v.  Brachett  (1886)  36  Minn. 
152.  However,  in  the  absence  of  such  circumstances,  it  is  difficult  to 
perceive  why  an  entry  by  the  ancestor  should  be  required.  The  reason- 
ing of  the  principal  case  thus  appears  to  confuse  the  principles  of 
tacking  with  those  applicable  only  to  color  of  title. 

Attorney  and  Client — Attorney's  Lien — Effect  of  Settlement. — 
The  plaintiff,  a  creditor,  whose  claim  was  secured  by  a  mortgage  and 
also  by  leases  assigned  as  collateral,  received  payment  in  full  satis- 
faction of  the  mortgage,  after  commencing  this  action  against  the 
lessee  for  rents.  Held,  the  action  could  not  be  further  prosecuted  for 
the  purpose  of  preserving  the  lien  of  the  plaintiff's  attorney.  Jackson 
v.  American  Cigar  Box  Co.  (1910)  126  N.  Y.  Supp.  58. 

Although  §  66  of  the  New  York  Code  of  Civil  Procedure  stipu- 
lates that  the  lien  given  an  attorney  upon  his  client's  cause  of  action 
cannot  be  affected  by  any  settlement  between  the  parties  before  or 
after  judgment,  the  parties  are  still  free  to  settle.  Poole  v.  Belcha 
(1892)  131  N.  Y.  200.  In  such  event  the  lien  attaches  to  the  sum 
agreed  upon,  Shriever  v.  Brooklyn  Heights  R.  R.  Co.  (N.  Y.  1899) 
30  Misc.  145,  and  the  court  must  enforce  it  when  petitioned  by  client 
or  attorney.  Matter  of  King  (1901)  168  N.  Y  53.  This  summary 
method  of  enforcement  is,  however,  available  only  between  attorney 
and  client,  and  not  against  a  defendant.  Rochfort  v.  Met.  St.  Ry.  Co. 
(N.  Y  1900)  50  App.  Div.  261.  If,  as  a  result  of  his  client's  insol- 
vency or  for  other  sufficient  cause,  the  attorney  is  prejudiced  by  a  settle- 
ment made  either  before,  2  Columbia  Law  Keview  449,  or  after  judg- 
ment, Baxter  v.  Connor  (N.  Y.  1907)  119  App.  Div.  450,  he  may  move 
the  court  to  set  aside  such  settlement  and  for  leave  to  continue  the 
action  to  the  extent  of  satisfying  his  lien.  It  has  been  finally  settled, 
moreover,  that  he  may  also  bring  a  suit  in  equity  to  enforce  his  lien. 
Fischer-Hansen  v.  Brooklyn  Heights  R.  R.  Co.  (1903)  173  N.  Y  492. 
In  such  an  action  his  client  is  a  necessary  party,  Oishei  v.  Pennsyl- 
vania R.  R.  Co.  (N.  Y  1907)  117  App.  Div.  110;  and  the  other 
defendant  may  interpose  any  defense  available  to  the  client.  More- 
house v.  Brooklyn  Heights  R.  R.  Co.  (1906)  185  N.  Y  520.  Judgment 
therein   should  provide  that  execution   issue  first   against   the  client 
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and  then  against  the  defendant,  Morehouse  v.  Brooklyn  Heights  R.  B. 
Co.  supra,  unless  perhaps  the  former  is  judgment  proof.  Oishei  v. 
Bennsylvania  R.  R.  Co.  supra.  Since,  in  the  principal  case,  the  settle- 
ment was  between  the  plaintiff  and  a  third  person  it  does  not  fall 
within  the  language  of  the  code,  and  the  court  properly  held  that  the 
extinguishment  of  the  cause  of  action  destroyed  the  attorney's  lien. 

Bankruptcy — Discharge — Liability  of  Surety  on  Appeal  Bond. — 
The  defendant  appealed  from  a  judgment,  giving  an  appeal  bond  with 
surety.  Thirteen  months  later  he  went  into  voluntary  bankruptcy  and 
was  subsequently  discharged.  Held,  under  the  Bankruptcy  Act  of 
1898,  c.  541  §  16  (30  Stat,  at  L.  550),  providing  that  the  liability  of  a 
surety  for  a  bankrupt  shall  not  be  altered  by  the  latter's  discharge,  the 
surety  was  not  discharged  by  the  discharge  of  his  principal.  Brown  & 
Brown  Coal  Co.  v.  Antezak  (Mich.  1910)  128  N.  W.  774. 

Where  an  appeal  bond  or  bond  to  dissolve  an  attachment  is  given 
by  the  bankrupt  more  than  four  months  before  bankruptcy  proceedings, 
courts  differ  as  to  the  effect  of  the  bankrupt's  discharge  upon  the 
liability  of  the  surety.  By  one  view,  the  surety's  obligation  is  merely 
to  pay  the  judgment  subsequently  entered  in  the  event  of  the  prin- 
cipal's default,  Carpenter  v.  Turrell  (1868)  100  Mass.  450,  and  hence, 
as  a  judgment  cannot  be  entered  after  the  principal's  discharge,  the 
contingency  on  which  the  surety's  liability  depends  can  never  arise. 
Odell  v.  Wooten  (1868)  38  Ga.  224;  Payne  v.  Abel  (Ky.  1870)  7  Bush 
344.  The  majority  of  jurisdictions,  however,  maintain  that  the  obli- 
gation of  the  surety  is  to  pay  the  judgment  or  debt  already  existing, 
unless  reversed  or  satisfied,  Fiss  v.  Einstein  (1878)  5  Mo.  App.  78,  and 
consequently  that  the  discharge  does  not  affect  his  obligation.  Farrell 
v.  Finch  (1883)  40  Oh.  St.  337 ;  Hill  v.  Harding  (1889)  130  U.  S.  699.  The 
hardship  resulting  to  the  judgment  creditor  from  the  former  view  has 
in  one  jurisdiction  been  obviated  by  statute.  Barnstable  Sav.  Bank 
v.  Higgins  (1878)  124  Mass.  115.  While  the  minority  view  was 
tenable  upon  a  narrow  interpretation  of  the  term  "debt"  in  the  Act  of 
1867,  c.  176  §  33,  see  Odell  v.  Wooten  supra,  the  language  of  the  Act 
of  1898  would  seem  to  preclude  such  a  construction,  contra,  Goyer  v. 
Jones  (1901)  79  Miss.  253,  which  further  appears  to  violate  the  pur- 
pose of  the  statute  and  to  defeat  the  intention  of  the  parties.  The 
principal  case  therefore  adopts  the  preferable  doctrine. 

Conflict  of  Laws — Jurisdiction — Injuries  to  Land  Lying  Beyond 
the  Jurisdiction. — The  plaintiff's  land,  situated  in  New  Jersey,  was 
injured  through  the  defendant's  negligence.  The  plaintiff  brought 
action  in  New  York  to  recover  damages.  Held,  the  court  had  jurisdic- 
tion. Brisbane  v.  Pennsylvania  R.  Co.  (1910)  125  N.  Y.  Supp.  1042. 
See  Notes,  p.  262. 

Conflict  of  Laws — State  and  Federal  Courts — Service  Upon  Offi- 
cer of  Foreign  Corporation. — The  defendant,  a  Maine  corporation, 
had  never  done  any  business  nor  owned  any  property  within  the  state 
of  New  York.  Service  of  summons  was  made  on  its  treasurer  as  he 
was  passing  through  the  state  on  his  personal  business.  Held,  such 
service  was  valid  and  gave  the  court  jurisdiction  of  the  defendant. 
Sadler  v.  Boston  &  Bolivia  Rubber  Co.  (N.  Y.  1910)  140  App.  Div. 
367. 

Within  certain  limits  a  state  legislature  has  plenary  power  to  pre- 
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scribe  modes  of  service.  McCord  Lumber  Go.  v.  Doyle  (1899)  97  Fed. 
22.  One  of  the  limits  not  to  be  transcended  is  that  no  personal  obliga- 
tion shall  be  imposed  upon  a  defendant  not  personally  served.  See 
Pennoyer  v.  Neff  (1877)  95  U.  S.  714.  While  the  weight  of  authority 
holds  that  an  officer  not  engaged  in  the  business  of  the  corporation 
cannot  be  said  to  carry  the  corporate  entity  about  with  him  for  pur- 
poses of  accepting  service,  some  states  agree  with  New  York  in  con- 
sidering service  upon  such  an  officer  as  valid  service  upon  the  corpora- 
tion. Jester  v.  Steam  Packet  Co.  (1902)  131  N.  C.  54;  Gravely  v.  Ice 
Machine  Co.  (1895)  47  La.  Ann.  389.  Such  service  is  in  strict  con- 
formity to  §  432  subd.  1,  N.  Y.  Code  Civ.  Proc,  and  has  been  held  valid 
by  the  New  York  courts.  Pope  v.  Terre  Haute  Car  Co.  (1881)  87 
N.  Y.  137;  see  Grant  v.  Cananea  Copper  Co.  (1907)  189  N.  Y.  241, 
reversing  117  App.  Div.  576.  The  Supreme  Court  of  the  United 
States,  on  the  other  hand,  in  a  series  of  decisions  subsequent  to  the 
Pope  case  supra,  has  held  such  service  insufficient  to  give  the  New 
York  court  such  jurisdiction  as  may  be  recognized  by  a  federal  court 
to  which  the  suit  is  removed.  Goldey  v.  Morning  News  Co.  (1894)  156 
TJ.  S.  518.  These  cases,  proceeding  on  the  theory  that  a  federal  court, 
as  a  tribunal  of  another  jurisdiction,  may  determine  the  validity  of 
service  independently  of  state  legislation  or  decisions,  Cady  v.  Ass. 
Colonies  (1902)  119  Fed.  420,  are  not  determinative  of  the  constitu- 
tionality of  §  432  of  the  New  York  Code.  Since  this  question  has  not 
come  before  the  Supreme  Court  on  writ  of  error  to  the  New  York 
Court  of  Appeals,  the  Appellate  Division  was  clearly  right  in  following 
the  latter  court  rather  than  the  federal  decisions. 

Constitutional  Law — Delegation  op  Power  by  Congress. — The  de- 
fendants, who  were  indicted  for  selling  liquor  within  a  forest  reserve 
contrary  to  regulations  made  by  the  Secretary  of  Agriculture  in  accord- 
ance with  authority  granted  by  an  Act  of  Congress  which  fixed  a 
penalty  for  violation  of  such  rules,  demurred,  alleging  that  the  act  was 
unconstitutional  since  it  attempted  to  delegate  legislative  power. 
Held,  the  statute  was  constitutional.  TJ.  S.  v.  Rizzinelli  (D.  C,  D.  Id., 
N.  D.  1910)  182  Fed.  675. 

Although  in  general  legislative  power  cannot  be  delegated,  Field  v. 
Clark  (1892)  143  TJ.  S.  649;  10  Columbia  Law  Review  60,  yet  au- 
thorized regulations  made  by  executive  officers  are  unobjectionable 
whenever  they  may  be  considered  merely  supplemental  to,  TJ.  S.  v. 
Domingo  (1907)  152  Fed.  566,  or  as  a  means  of  enforcing,  TJ.  8.  v. 
Bale  (1907)  156  Fed.  687,  a  law  already  enacted.  In  like  manner 
the  operation  of  the  law  may  properly  be  postponed  until  the  deter- 
mination of  some  fact  or  the  happening  of  a  certain  contingency, 
Field  v.  Clark  supra,  even  where  such  contingency  consists  in  the 
enunciation  of  a  rule  by  an  executive  officer.  Dunlap  v.  TJ.  8.  (1899) 
173  U.  S.  65.  Moreover,  the  delegation  of  matters  of  local  concern,  as 
a  grant  of  the  taxing  power  to  a  municipality,  10  Columbia  Law 
Review  769,  or  the  submission  to  the  referendum  of  purely  local 
matters  have  been  held  constitutional.  7  Columbia  Law  Review  61. 
The  federal  courts,  recognizing  that  in  many  fields  executive  officers 
can  regulate  more  wisely  than  Congress,  see  Dastervignes  v.  TJ.  S. 
(1903)  122  Fed.  30,  have  in  certain  cases  been  especially  liberal  in 
sustaining  delegations.  See  Shannon  v.  TJ.  S.  (1908)  160  Fed.  870; 
TJ.  S.  v.  Breen  (1889)  40  Fed.  402.  Thus,  although  a  regulation  which 
imposes  a  penalty  would  probably  be  condemned,   TJ.  S.  v.  Domingo 
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supra,  rules  promulgated  by  the  department  heads  in  furtherance  of  a 
project  outlined  by  Congress  have  been  sustained.  Boshe  v.  Comingore 
(1900)  177  U.  S.  459;  Stratton  v.  Oceanic  Steamship  Co.  (1905)  140 
Fed.  829.  Since  in  the  principal  case  the  punishment  for  violation  of 
the  rules  in  question  was  fixed  by  Congress,  the  result  seems  correct 
and  in  accord  with  the  unmistakable  tendency  of  the  federal 
decisions. 

Constitutional  Law — Interstate  Commerce — State  and  Federal 
Power. — An  action  was  brought  under  a  state  statute  for  a  penalty 
for  the  failure  of  the  defendant  railroad  to  accept  goods  for  shipment 
beyond  its  own  line  into  another  State.  Held,  the  statute  was  con- 
stitutional even  as  applied  to  interstate  commerce.  Reid  v.  Southern 
Ry.  Co.  (N.  C.  1910)  69  S.  E.  618. 

Legislation  relative  to  commerce  falls  into  three  classes,  Covington 
etc.  Bridge  Co.  v.  Kentucky  (1893)  153  U.  S.  204,  first,  purely  local 
regulations,  as  to  which  the  power  of  the  State  is  plenary ;  Patterson  v. 
Kentucky  (1878)  197  TJ.  S.  501;  second,  state  laws  only  incidentally 
affecting  interstate  commerce  or  in  aid  thereof,  which  are  valid  in  the 
absence  of  inconsistent  Acts  of  Congress;  Smith  v.  Alabama  (1888) 
124  TJ.  S.  465;  Nashville  etc.  Ry.  Co.  v.  Alabama  (1888)  128  U.  S.  96; 
third,  regulations  which  are  national  in  scope,  or  affect  some  matter 
requiring  a  uniform  system  of  control,  or  impose  a  direct  burden  upon 
interstate  commerce.  Louisville  etc.  Ry.  Co.  v.  Eubank  (1908)  184 
U.  S.  485.  In  the  last  field  the  power  of  Congress  under  the  Com- 
merce Clause  of  the  Federal  Constitution  is  exclusive  and  precludes 
all  state  legislation.  Central  Ry.  Co.  v.  Murphy  (1905)  196  U.  S.  197. 
Tested  by  the  above  classification  the  statute  in  the  principal  case,  not 
being  national  in  scope,  and  not  dealing  with  any  matter  calling  for 
uniformity  of  regulation,  would  fall  within  the  second  class  and  would 
thus  be  clearly  constitutional  as  only  remotely  affecting  interstate  com- 
merce, unless  it  should  be  found  to  impose  some  direct  burden  thereon. 
But  since  a  railroad,  which  has  not  held  itself  out  for  such  service,  is 
probably  not  under  any  common  law  duty  to  accept  goods  for  carriage 
to  points  beyond  its  own  line,  Hutchinson,  Carriers  §  147;  and  see 
Atlantic  Coast  Line  Ry.  Co.  v.  Riverside  Mills  (1911)  31  Sup.  Ct. 
Rep.  164,  any  statute  such  as  that  under  discussion  which  compels  it 
to  do  so  would  impose  a  new  burden,  and  if  the  destination  were  in 
another  State  this  burden  would  bear  directly  upon  interstate  com- 
merce. In  the  principal  case,  the  destination  was  in  fact  in  a  different 
State  from  the  place  of  shipment,  and  in  view  of  the  foregoing  it 
would  seem  that  the  question  whether  there  was  in  fact  such  a  holding 
out  by  the  railroad  should  have  been  considered. 

Constitutional  Law — Police  Power — Depositors'  Guaranty  Fund. — 
A  recent  statute  of  Nebraska  required  that  banking  be  restricted  to 
corporations  and  that  such  corporations  should  pay  a  tax  of  1%  of 
their  deposits,  the  proceeds  to  form  a  fund  for  the  payment  of 
depositors  in  such  banks  as  should  become  insolvent.  Held,  the  statute 
was  a  valid  exercise  of  the  police  power.  Shallenberger  v.  The  First 
State  Bank  of  Holstein  (1910)  31  Sup.  Ct.  Kep.  189. 

For  a  discussion  of  this  case  as  decided  by  the  lower  court  see  10 
Columbia  Law  Review  55,  where  the  propriety  of  the  decision  as  ren- 
dered by  the  Supreme  Court  is  suggested. 
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Contempt — Newspaper  Publication — Pending  Action. — Subsequent 
to  the  arrest  of  a  person  on  a  warrant  charging  him  with  murder  but 
before  he  was  brought  up  or  charged  in  the  magistrate's  court,  the 
defendant  published  false  accounts  to  the  effect  that  the  prisoner  had 
confessed.  Held,  the  defendant  was  guilty  of  contempt.  Rex  v. 
Clarke  (1910)  103  L.  T.  636. 

The  oft-stated  rule  that  a  publication  to  constitute  a  contempt  of 
court  must  be  made  while  the  action  is  pending,  Kapalje,  Contempt 
70,  does  not  mean  that  the  trial  or  hearing  must  actually  be  in 
progress,  Globe  Newspaper  Co.  v.  Comw.  (1905)  188  Mass.  449,  but  only 
that  there  is  a  cause  and  that  it  has  not  been  finally  disposed  of.  St. 
James  Evening  Post  Case  (1742)  2  Atk.  469,  472;  Tichborne  v.  Moslyn 
(1867)  L.  K.  7  Eq.  55  n.  1;  People  v.  News-Times  Pub.  Co.  (1906) 
35  Col.  253.  The  term  "pending"  therefore  seems  to  emphasize  the 
fact  that  the  action  must  not  be  at  an  end,  Rex  v.  Parke  L.  R.  [1903] 
2  K.  B.  432,  433,  438,  inasmuch  as  a  case  cannot  be  prejudiced  after 
it  has  been  finally  determined.  See  Cooper  v.  Wyatt  (1889)  13  Col. 
373,  376.  After  a  criminal  cause  has  been  commenced  by  the  issuance 
of  a  warrant  followed  by  arrest,  cf.  Reg.  v.  Brooks  (1847)  2  Car.  &  K. 
402,  there  are  quite  as  strong  reasons  why  a  publication  prejudicing 
the  rights  of  the  defendant  or  the  public  should  be  held  a  contempt  as 
have  led  to  the  adoption  of  the  rule  in  civil  cases.  Cf.  St.  James 
Evening  Post  Case  supra.  Interference  with  the  administration  of 
justice  being  the  true  test  of  criminal  contempt,  5  Columbia  Law 
Review  249,  the  court  should  protect  the  rights  of  the  public  and  of 
those  voluntarily  or  by  compulsion  subject  to  its  jurisdiction,  as  well 
before  an  indictment  is  framed  as  after.  See  Rex  v.  Parke  supra, 
437;  Rex.  v.  Davies  L.  R.  [1906]  1  K.  B.  32,  40.  Such  a  publication 
tending  to  make  more  difficult  the  impaneling  of  an  impartial  jury 
should  be  punished  even  though  true.  Globe  Newspaper  Co.  v.  Comw. 
supra.  The  principal  case  therefore  does  not  extend  the  power  of  the 
court  to  punish  for  contempt  but  merely  applies  old  principles  to  a  new 
situation. 

Corporations — Over- Subscription  of  Stock— Rights  of  Subscribers. 
— The  plaintiff  made  a  payment  on  an  over-subscription  of  stock  of 
the  defendant  trust  company  and  was  given  a  receipt  therefor  signed 
by  its  president.  The  money  so  paid  was  applied  to  the  account  of  a 
depositor  in  a  bank,  from  which  the  defendant's  president  had  ex- 
tracted funds  in  order  to  be  able  to  file  an  affidavit  that  the  stock  was 
fully  paid  in.  Held,  two  justices  dissenting,  the  plaintiff  could 
recover  the  amount  paid  from  the  defendant  trust  company.  Higgin- 
boiham  v.  International  Trust  Co.  (1910)  126  N.  Y.  Supp.  366.  See 
Notes,  p.  265. 

Divorce — Limitation  of  Action — New  York  Code. — The  plaintiff, 
having  learned  of  the  remarriage  of  the  defendant,  her  husband,  sued 
for  divorce  ten  years  later  under  §  1758,  N.  Y.  Code  Civ.  Proc.  The 
defendant  continued  to  live  with  his  second  wife  until  suit  was  brought. 
Held,  the  Statute  of  Limitations  ran  from  the  time  the  plaintiff 
learned  of  the  defendant's  second  marriage.  Ackerman  v.  Ackerman 
(N.  Y.  1910)  93  N.  E.  194. 

Previous  to  any  statutory  regulation,  it  was  decided  in  New  York 
upon  general  principles  of  equity  that  a  divorce  would  not  be  granted 
where  there  was  either  long  delay  in  bringing  the  suit  or  long  acquies- 
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cence  in  the  continued  adultery  of  the  defendant.  Williamson  v. 
Williamson  (N.  Y.  1815)  1  Johns.  Ch.  488.  When  statutory  condi- 
tions were  imposed  upon  the  right  to  bring  the  action,  it  was 
apparently  the  intention  of  the  revisers  to  embody  the  principles  of 
the  above  case  in  the  statute.  Revisers'  Notes,  5  Edmonds  Stat,  at 
Large  659.  The  words  of  the  statute,  however,  are  "the  plaintiff  shall 
not  be  entitled  to  a  divorce  where  the  action  is  not  brought  within  five 
years  after  the  discovery  of  the  offence  charged."  Code  Civ.  Proc. 
§  1758.  It  is  evident  that  the  revisers  failed  to  give  expression  to  their 
intent  in  the  statute  and  hence,  the  language  being  plain  and  un- 
ambiguous, this  intent  should  have  no  weight  in  the  construction. 
Johnson  v.  Hudson  R.  R.  R.  Co.  (1872)  49  N.  Y.  455,  462;  see 
Eeyport  Steamboat  Co.  v.  Farmers'  Trans.  Co.  (1886)  18  N.  J.  Eq. 
13,  24.  In  the  early  case  of  Valleau  v.  Valleau  (N.  Y.  1836)  6  Paige 
207,  however,  this  principle  was  lost  sight  of,  the  court  refusing  to 
grant  a  decree  where  the  plaintiff  had  known  of  the  continuous 
adulterous  cohabitation  of  the  defendant  for  five  years  previous  to  the 
commencement  of  the  action.  While  the  principal  case  thus  adopts 
the  accepted  construction  of  the  statute,  its  intimation  in  justification 
of  the  result  reached  that  continued  cohabitation  constitutes  but  one 
adultery,  finds  no  support  in  previous  New  York  cases  nor  elsewhere, 
and  seems  wholly  unsound  on  principle.  See  Dutcher  v.  Dutcher 
(1876)  39  Wis.  651. 

Estoppel — Silence — Claim  of  Dower. — The  plaintiff  was  abandoned 
by  her  husband,  who  later  obtained  a  divorce  which  the  plaintiff  did 
not  believe  to  be  legal  and  remarried.  He  continued  publicly  to  reside 
with  his  second  wife  until  his  death  and  during  that  time  conveyed  a 
number  of  pieces  of  land  in  which  the  plaintiff  now  claims  dower. 
Held,  she  was  equitably  estopped  by  her  long-continued  silence.  H.  W. 
Wright  Lumber  Co.  v.  McCord  (Wis.  1910)  128  N.  W.  873. 

In  those  jurisdictions  where  married  women  have  been  freed  from 
the  disabilities  imposed  by  the  common  law,  there  is  no  reason  why 
they  should  not  be  subject  to  estoppel.  Godfrey  v.  Thornton  (1879)  46 
Wis.  677,  690.  In  view  of  the  principle  on  which  estoppel  in  pais  is 
based,  if  silence  amounts  to  a  representation  and  another  is  misled 
by  his  reliance  thereon,  an  estoppel  of  course  results.  Viele  v.  Johnson 
(1880)  82  N.  Y.  32,  40.  Further,  in  certain  instances  the  mere  failure 
to  inform  a  person  about  to  act  of  the  true  state  of  affairs  is  sufficient 
to  create  an  estoppel.  In  this  class  of  cases  it  is  not  enough  that  some 
one  may  act  to  his  prejudice  if  the  truth  is  not  disclosed.  There 
must  be  both  a  conscientious  duty  and  an  opportunity  to  speak,  Thomp- 
son v.  Simpson  (1891)  128  N.  Y.  270,  for  there  is  no  obligation  to  seek 
out  and  inform  the  person  about  to  act.  Bigelow,  Estoppel  503.  It 
is  evident  that  in  order  to  estop  a  wife  from  claiming  dower  in  land 
purchased  without  knowledge  of  her  relation  to  the  vendor  an  estoppel 
of  the  latter  sort  should  be  shown,  and  accordingly  some  courts  have 
held  that  mere  inaction  on  her  part,  when  the  husband  is  holding  forth 
another  woman  as  his  wife,  will  not  deprive  her  of  her  dower  rights. 
Dunn  v.  Portsmouth  Bank  (1897)  103  la.  538.  The  majority  of 
jurisdictions,  however,  in  disregard  of  the  ordinary  rules  of  estoppel 
have  placed  upon  the  wife  the  duty  of  finding  the  opportunity  of  dis- 
closing her  true  relation,  De  France  v.  Johnson  (1886)  26  Fed.  891, 
the  view  adopted  in  the  principal  case. 
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Evidence — Burden  of  Proof  of  Survivorship — Death  in  a  Common 
Disaster. — The  administrator  of  a  person  who  had  taken  out  an  acci- 
dent insurance  policy  payable  to  her  sister,  or,  in  the  event  of  the 
latter's  prior  death,  to  the  legal  representatives  of  the  assured,  brought 
suit  upon  it  for  the  indemnity.  It  appeared  that  the  insured  and  her 
sister  had  perished  in  a  common  disaster;  but  there  was  no  evidence  of 
survivorship.  Held,  one  judge  dissenting,  the  plaintiff  could  recover. 
Dunn  v.  Casualty  Co.  (1910)  126  N.  Y.  Supp.  229.    See  Notes,  p.  268. 

Federal  Jurisdiction — Federal  Question — Appeal  to  Supreme  Court. 
— The  plaintiff  sought  to  enjoin  the  enforcement  of  a  municipal 
ordinance  as  void  because  enacted  without  state  authority,  but  it  wa3 
enjoined  as  repugnant  to  the  Federal  Constitution.  The  record  proper 
showed  no  "claim"  of  a  federal  question  within  the  meaning  of  §  5 
of  the  Act  of  1891.  Held,  Justices  White,  McKenna  and  Hughes  dis- 
senting, the  ground  of  the  decision  being  unfounded  in  the  record, 
the  opinion  cannot  confer  appellate  jurisdiction.  City  of  Memphis  v. 
Cumherland  Telephone  &  Telegraph  Co.  (1910)  218  U.  S.  624. 

Although  originally  the  rule  was  otherwise,  Williams  v.  Norris 
(1827)  12  Wheat.  117,  the  Supreme  Court  will  now  examine  not  only 
the  properly  certified  opinions  of  state  courts  as  jurisdictional  sources, 
Murdoch  v.  City  of  Memphis  (1874)  20  Wall.  590,  633;  Gross  v.  TJ.  8. 
Mortgage  Co.  (1882)  108  TJ.  S.  477,  but  also  those  of  the  circuit 
courts  to  determine  if  it  may  entertain  a  direct  appeal  therefrom 
under  §  5  of  the  Act  of  1891,  Loeb  v.  Columbia  Township  (1900)  179 
TJ.  S.  472,  and  if  a  federal  question  is  actually  decided,  it  is  immaterial 
that  the  presence  of  such  a  question  is  undisclosed  by  the  record  proper. 
Mo.,  K.  &  T.  R.  R.  Co.  v.  Elliott  (1902)  184  TJ.  S.  531.  However, 
wherever  jurisdiction  depends  solely  upon  the  presence  of  a  federal 
question,  whether  it  be  the  original  jurisdiction  of  a  federal  court, 
W.  TJ.  Tel.  Co.  v.  Ann  Arbor  R.  R.  Co.  (1900)  178  TJ.  S.  239,  or  the 
appellate  jurisdiction  of  the  Supreme  Court  over  a  state  court,  N.  O. 
Waterworks  Co.  v.  Louisiana  (1902)  185  TJ.  S.  366,  or  the  jurisdiction 
of  that  Court  over  direct  appeals  from  circuit  courts,  Lampasas  v. 
Bell  (1901)  180  TJ.  S.  276,  the  question  involved  or  claimed  must  be 
real  and  substantial,  or  else  in  effect  there  is  no  such  question.  Unless, 
therefore,  by  its  determination  such  an  invalid  or  irrelevant  question, 
whether  asserted  or  not  by  a  litigant,  is  made  substantial  and  real,  see 
Millingar  v.  Hartupee  (1867)  6  Wall.  258,  the  principal  case  presents 
a  logical  interpretation  of  the  Act  and  is  in  harmony  with  its  purpose. 
This  conclusion  is  strengthened  by  the  fact  that  apparently  the  apel- 
lant  may  still  resort  to  the  Circuit  Court  of  Appeals,  cf.  MacFadden 
v.  TJ.  S.  (1909)  213  TJ.  S.  288,  since  the  decision  in  the  Supreme  Court 
was  not  on  the  merits.  See  Robinson  v.  Caldwell  (1896)  165  TJ.  S. 
359;  Northern  Pac.  R.  R.  Co.  v.  Glaspell  (1892)  49  Fed.  482. 

Garnishment — Property  Subject  to  Garnishment — Burden  of  Proof. 
— Defendant,  after  service  of  a  writ  of  garnishment,  paid  money 
deposited  with  it  by,  and  to  the  credit  of,  "M,  Agent,"  to  M,  the 
plaintiff's  debtor.  Held,  since  prima  facie  the  fund  was  the  property 
of  M,  the  defendant  was  liable  to  the  plaintiff.  Silsbee  State  Bank  v. 
French  Market  Grocery  Co.  (Tex.  1910)  132  S.  W.  465. 

In  garnishment  proceedings  the  garnishee's  complete  protection 
should  ordinarily  be  the  chief  concern  of  a  court.  Accordingly,  the 
authorities  generally  recognize  in  the  garnishee  a  mere  stakeholder 
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whose  duty  is  performed  by  a  full  disclosure  of  the  relations  between 
him  and  the  claimant  or  claimants  of  the  attached  property.  See 
Eanaford  v.  Hawkins  (1893)  18  R.  I.  432.  Since  strangers  to  the 
attachment  proceedings  are  not  as  a  rule  concluded  by  judgment 
therein,  Adams  v.  Filer  (1858)  7  Wis.  265,  certain  rules  have  been 
evolved  to  minimize  the  garnishee's  hazard  of  a  double  liability. 
Clearly,  the  garnishor  should  not  succeed  unless  his  debtor  could 
recover  from  the  garnishee  in  his  own  right,  Cotton  Mills  Co.  v. 
Savings  Bank  (1895)  93  la.  654;  cf.  Raynes  v.  Benevolent  Society 
(Mass.  1849)  4  Cush.  343,  and  therefore  the  garnishor  is  put  to  his 
proof  not  only  when  the  garnishee  simply  denies  liability,  Field  v. 
Malone  (1885)  102  Ind.  251,  but  also  when  he  discloses  facts  which 
prima  facie  free  him  from  liability,  such  as  notice  of  a  conflicting 
claim.  Wilhelmi  v.  Hoffner  (1869)  52  111.  222.  The  garnishee  need 
not  at  his  peril  establish  its  validity.  Foster  v.  Walker  (1841)  2  Ala. 
177.  Further,  he  is  not  chargeable  on  his  answer  alone  unless  it 
clearly  admits  his  indebtedness  to  the  defendant.  Morse  v.  Marshall 
(1867)  22  la.  290.  Without  good  reason  the  principal  case  departed 
from  these  rules.  Even  if  the  form  of  the  deposit  did  not  show  prima 
facie  that  it  was  the  property  of  an  unnamed  principal,  it  was  sufficient 
to  constitute  notice  to  the  bank,  Jones  v.  Bank  of  Northern  Liberties 
(1863)  44  Pa.  253,  and  hence  to  put  the  plaintiff  to  proof  rather  than  to 
force  the  garnishee  to  act  at  its  peril.  Ingersoll  v.  National  Bank 
(1865)  10  Minn.  396.    Cf.  Proctor  v.  Greene  (1882)  14  R.  I.  42. 

Husband  and  Wife — Expenditures  for  Necessaries — Wife's  Eight 
to  Reimbursement. — A  wife,  unjustly  abandoned  by  her  husband  and 
unable  to  secure  necessaries  upon  his  credit  as  it  was  worthless,  having 
purchased  them  with  her  own  earnings,  sought  to  recover  from  her 
husband  the  amount  so  expended.  Held,  the  wife  could  recover,  being 
subrogated  to  the  rights  of  those  who  furnished  the  necessaries. 
DeBrauwere  v.  DeBrauwere  (1910)   126  N.  Y.  Supp.  221. 

Upon  a  husband's  breach  of  his  common  law  duty  to  support,  a 
right  inherent  in  the  marital  relation  enables  his  wife  to  pledge  his 
credit  for  all  necessaries.  Cromwell  v.  Benjamin  (N.  Y.  1863)  41 
Barb.  558;  Hardy  v.  Eagle  (N.  Y.  1898)  25  Misc.  471.  But  if  the 
sale  be  made  upon  the  personal  credit  of  the  wife,  the  husband  is  not 
liable  where  a  married  woman  is  enabled  by  statute  to  contract  in  her 
own  right.  Byrnes  v.  Rayner  (N.  Y.  1895)  84  Hun  199.  In  those 
jurisdictions  which  refuse  a  wife  separate  maintenance  except  as 
incidental  to  an  action  for  divorce  or  separation,  she  is  without  ade- 
quate protection  if  her  husband's  credit  be  worthless,  10  Columbia 
Law  Review  480,  especially  where,  influenced  by  the  old  theory  that 
money  is  not  a  necessary,  Earle  v.  Peale  (1712)  1  Salk.  386,  the  courts 
refuse  to  hold  the  husband  liable  at  law  for  money  loaned  the  wife. 
Marshall  v.  Perkins  (1897)  20  R.  I.  34.  While  generally,  where  money 
is  loaned  for  and  expended  upon  necessaries,  an  equitable  action  based 
on  subrogation  lies  against  the  husband,  Kenyon  v.  Farris  (1880) 
47  Conn.  510;  Reed  v.  Crissey  (1895)  63  Mo.  App.  184,  this  seems 
improper  in  the  case  of  a  cash  purchase,  since  subrogation  depends 
upon  the  existence  of  a  debt.  Skinner  v.  Tirrell  (1893)  159  Mass.  474. 
A  few  cases  have,  however,  allowed  a  direct  recovery  at  law.  Wells  r. 
Lachenmeyer  (N.  Y.  1885)  2  How.  Pr.  252;  Kenny  v.  Meislahn 
(N.  Y.  1902)  69  App.  Div.  572.  In  view  of  the  increasing  tendency 
to  consider  negative  enrichment  sufficient  to  permit  recovery  in  quasi- 
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contract,  McSorley  v.  Faulkner  (1892)  18  N.  Y.  Supp.  460,  these  cases 
and  the  principal  case  may  be  supported  on  the  ground  of  unjust 
enrichment.  The  decision  of  the  principal  case,  though  novel,  is  a 
proper  extension  of  the  husband's  liability. 

Insurance — Conditions — Impossibility  of  Performance. — The  plain- 
tiff sued  on  an  accident  policy  which  provided  that  to  recover  for  ill- 
ness the  insured  must  give  notice  within  ten  days  after  the  commence- 
ment thereof,  alleging  as  an  excuse  for  nonperformance  of  this 
condition,  physical  and  mental  inability  resulting  from  the  illness. 
Held,  the  plaintiff  could  not  recover.  Whiteside  v.  North  American 
Accident  Insurance  Co.  (N.  Y.  1911)  2  Daily  Record  No.  92. 

The  apparent  diversity  of  opinion  as  to  the  effect  to  be  given  to 
conditions  in  insurance  policies  when  performance  is  impossible,  Rich- 
ards, Insurance  Law  555,  may,  perhaps,  be  reconciled  by  distinguishing 
between  conditions  relating  to  matters  prior  to  the  occurrence  of  the 
contingency  insured  against,  which  must  be  strictly  performed,  Hen- 
man  v.  Hartford  Ins.  Co.  (1874)  36  Wis.  159;  Wheeler  v.  Life  Ins.  Co. 
(1880)  82  N.  Y.  543,  and  those  to  be  complied  with  afterward  for  the 
purpose  of  securing  the  indemnity.  May,  Insurance  §  217;  see  Peele 
v.  Provident  Fund  Soc.  (1896)  147  Ind.  543.  Conditions  after  time 
within  which  notice  of  loss  mut  be  given  are  typical  of  the  latter  class 
and  while  their  performance  has  been  sometimes  required  with  like 
strictness,  Gamble  v.  Accident  Ins.  Co.  (1869)  I.  R.  4  C.  L.  204,  the 
tendency  is  to  construe  them  more  liberally.  Obviously  a  condition 
stipulating  for  immediate  notice  must  be  given  a  more  liberal  mean- 
ing than  its  literal  significance,  Mandell  v.  Fidelity  Co.  (1898)  170 
Mass.  173,  and  even  where  a  definite  length  of  time  is  specified  the 
American  courts  hold  that  to  insist  on  a  strict  compliance  under  cir- 
cumstances analogous  to  the  principal  case  is  too  unreasonable  to  be  con- 
sidered within  the  intention  of  the  parties.  Hayes  v.  Casualty  Co.  (1902) 
98  Mo.  App.  410;  Comstoch  v.  Accident  Ass'n  (1903)  116  Wis.  382; 
Globe  Ins.  Co.  v.  Gerish  (1896)  163  HI.  625 ;  Woodmen  Ass'n  v.  Byers 
(1901)  62  Neb.  673.  So  also  the  specified  time  has  been  interpreted  to 
date  from  the  discovery  of  the  accident  rather  than  from  its  occurrence 
as  required  in  the  policy.  Trippe  v.  Provident  Soc.  (1893)  140  N.  Y. 
23.  While  the  decision  of  the  principal  case  is  logical  in  its  application 
of  strict  contractual  principles,  yet  the  prevailing  doctrine  seems  to 
arrive  at  a  more  just  result  without  interpreting  conditions  in  the 
policy  more  liberally  than  the  New  York  Courts  have  previously 
deemed  justifiable.     Trippe  v.  Provident  Society  supra. 

Insurance — Standard  Mortgage  Clause — Notice  of  Loss. — The 
plaintiff  brought  suit  on  a  standard  New  York  fire  insurance  policy 
with  a  standard  mortgage  clause  attached.  The  policy  provided  that 
the  "conditions  hereinbefore  mentioned"  should  apply  to  mortgagees. 
The  condition  as  to  notice  and  proof  of  loss  was  subsequent  to  this 
provision.  No  notice  or  proof  of  loss  was  given.  Held,  one  judge  dis- 
senting, the  mortgagee  was  not  bound  to  furnish  notice  or  proof  of 
loss.  Heilbrun  v.  German  Alliance  Ins.  Co.  of  N.  Y.  (1910)  125  N.  Y. 
Supp.  374. 

It  is  well  settled  that  the  standard  "mortgage  clause"  in  a  fire  policy 
creates  an  independent  contract  between  the  insurance  company  and 
the  mortgagee.  Hartford  Ins.  Co.  y.  Olcott  (1881)  97  HI.  439;  10 
Columbia  Law  Review  153.     Accordingly,  under  an  express  provision 
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of  the  standard  clause  it  is  held  that  the  interest  of  the  mortgagee 
cannot  be  defeated  by  any  failure  on  the  part  of  the  mortgagor  to 
comply  with  the  conditions  of  the  policy.  Hartford  Ins.  Co.  r. 
Williams  (1894)  63  Fed.  925.  It  would  seem,  however,  that  the  condi- 
tions in  the  policy  apply  to  the  mortgagee  so  far  as  they  are  consistent 
with  the  provisions  in  the  mortgage  clause.  Thus  the  mortgagee  must 
truly  disclose  title,  Genesee  Falls  Savings  Ass'n  v.  U.  S.  Fire  Ins.  Co. 
(N.  Y.  1897)  16  App.  Div.  587,  submit  to  repairs,  Heilman  v.  West- 
chester Ins.  Co.  (1878)  75  N.  Y.  7,  bring  suit  within  the  stipulated 
time,  American  etc.  Ass'n  v.  Farmers'  Ins.  Co.  (1895)  11  Wash.  619, 
and  give  at  least  reasonable  notice  and  proof  of  loss.  Union  Inst,  for 
Savings  v.  Phoenix  Ins.  Co.  (1907)  196  Mass.  230;  cf.  Southern  Loan 
Ass'n  v.  Home  Ins.  Co.  (1893)  94  Ga.  167.  But  where,  as  in  the 
principal  case,  the  policy  provides  that  the  conditions  "hereinbefore 
mentioned"  shall  apply  to  the  mortgagee,  it  seems  a  fair  inference  that 
the  remaining  conditions  are  excluded.  Queen  Ins.  Co.  v.  Dearborn 
Savings  etc.  Ass'n  (1898)  175  111.  115.  Hence  the  principal  case, 
while  illustrating  the  tendency  to  give  the  insured  the  benefit  of  the 
doubt,  seems  correctly  decided. 

Jury — Amendment  of  Verdict  by  Jury  after  Discharge. — The 
plaintiff  sued  for  damages  caused  by  the  defendant's  negligence,  and 
the  jury,  having  reported  that  they  were  unable  to  agree,  were  dis- 
charged. Immediately  thereafter  the  judge,  discovering  that  they  had 
agreed  that  both  the  plaintiff  and  the  defendant  were  negligent,  the 
only  disagreement  being  as  to  the  amount  of  damages,  reassembled  the 
jury  and  entered  a  verdict  for  the  defendant.  A  motion  for  a  new  trial 
was  denied.    Rippley  v.  Fraser  (N.  Y.  1911)  69  Misc.  415. 

Although  the  general  rule  is  that  after  a  jury  has  been  discharged 
they  have  no  power  to  alter  or  amend  their  verdict,  the  restriction  is 
obviously  a  technical  one,  and  in  many  jurisdictions  is  subject  to  the 
limitation  that  the  jury  may  amend  their  verdict  in  regard  to  matters 
of  form.  Riley  v.  Williams  (1878)  123  Mass.  506.  An  alteration,  by 
the  jury  after  their  discharge,  of  the  amount  of  damages  awarded  has 
been  allowed,  Burlingame  v.  Central  R  ,R.  of  Minn.  (1885)  23  Fed. 
706,  and  some  courts  have  gone  as  far  as  the  principal  case  in  allowing 
amendment.  Ward  v.  Bailey  (1843)  23  Me.  316.  There  would  seem 
to  be  a  close  connection  between  cases  allowing  such  recall  and  amend- 
ment, and  those  in  which  the  court  has  power  of  itself  or  on  motion 
to  correct  the  record  so  as  to  complete  it,  or  make  it  express  truly  the 
intent  of  the  jury.  This  the  court  may  do,  questioning  the  jury  as  to 
their  intent  if  necessary,  Kreibohm  v.  Yancey  (1900)  154  Mo.  67,  and 
such  alteration  may  be  made  without  the  prior  consent  of  the  jury 
where  their  intent  is  manifest.  Hobart  v.  Hagget  (1835)  12  Me.  67. 
Such  action  has  been  allowed  after  their  discharge,  Burhans  v.  Tibbits 
(N.  Y.  1851)  7  How.  Pr.  21;  Wells  y.  Cox  (N.  Y.  1865)  3  Daly  515, 
and  in  cases  where  the  facts  were  similar  to  those  of  the  principal  case, 
Wirt  v.  Reid  (N.  Y.  1910)  138  App.  Div.  760,  which  would  therefore 
sotfm  to  be  a  wise  departure  from  the  restrictions  of  the  early  law.  If 
there  is  any  doubt  as  to  the  rights  of  the  case,  only  the  relief  of  a  new 
trial  should  be  granted,  Dalrymple  v.  Williams  (1875)  63  N.  Y.  361, 
and  the  discretion  of  the  trial  judge  should  be  limited  to  cases  free 
from  any  reasonable  doubt.    Burhans  v.  Tibbits  supra. 

Landlord  and  Tenant — Validity  of  Designated  Use — Lessee's  Lia- 
bility for  Rent. — The  plaintiff  leased  a  tenement  house  to  be  used  as 
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•'a  place  of  amusement  for  the  exhibition  of  moving  pictures  and  for 
no  other  purpose."  Subsequently  an  ordinance  prohibited  the  licensing 
of  such  shows  located  in  tenement  houses,  with  the  result  that  the 
premises  could  not  be  put  to  the  designated  use.  Held,  the  lessee  was 
discharged  from  liability  for  rent.  Adler  v.  Miles  (1910)  126  N.  Y. 
Supp.  135. 

Where  the  lease  is  silent  on  the  point,  the  demised  premises  may  be 
put  to  any  ordinary  and  lawful  use  to  which  they  are  adapted.  Nave 
v.  Berry  (1853)  22  Ala.  382.  Consequently  a  lessee's  liability  for  rent 
under  such  a  lease  is  not  affected  where  the  premises  are  rendered 
totally,  Stevens  v.  Wadleigh  (1899)  6  Ariz.  351,  or  partially  useless, 
Baughman  v.  Portman  (Ky.  1890)  14  S.  W.  342,  for  the  particular 
purpose  for  which  he  leased  them  whether  as  a  result  of  inevitable 
accident,  Jones  v.  Waterworks  Co.  (1896)  65  Mo.  App.  388;  Lyman  v. 
Snarr  (1859)  9  U.  C.  C.  P.  104,  or  of  a  change  of  law.  Abadie  v. 
Berges  (1889)  41  La.  Ann.  281;  McLarren  v.  Spalding  (1852)  2  Cal. 
510.  This  is  equally  true  where  the  lease  though  designating  a  par- 
ticular use  implies  that  it  may  be  used  for  other  lawful  purposes. 
Kerley  v.  Mayer  (N.  Y.  1895)  10  Misc.  718;  see  Newly  v.  Sharpe 
( iS78)  L.  R.  8  Ch.  Div.  39.  Even  where  the  lease  stipulates  that  the 
premises  are  to  be  used  for  a  particular  purpose  and  no  other,  see 
DeForest  v.  Byrne  (N.  Y.  1856)  1  Hilt.  43,  the  lessee's  liability  for 
rent  is  not  altered  though  their  use  for  that  purpose  is  materially 
impaired  by  a  change  of  law.  O'Byrne  v.  Henley  (1909)  161  Ala.  620. 
When,  however,  the  change  of  law  renders  them  totally  useless,  the 
lessee's  liability  for  rent  depends  upon  whether  or  not  the  law  will 
imply  a  condition.  If  the  change  is  one  that  cannot  reasonably  be 
supposed  to  have  been  within  the  contemplation  of  the  parties  when 
the  lease  was  made,  the  law  may  well  imply  a  condition  exempting  the 
lessee  from  liability;  Baily  v.  DeCrespigny  (1869)  L.  R.  4  Q.  B.  180; 
but  where  as  in  the  principal  case  the  use  depends  upon  a  governmental 
license,  the  better  view  would  appear  to  be,  from  the  reasoning  of  the 
foregoing  cases,  that  a  condition  will  not  be  implied  and  the  lessee 
remains  liable,  since  such  a  change  of  law  could  easily  have  been  fore- 
seen.   Houston  Ice  &  Brewing  Co.  v.  Keenan  (1905)  99  Tex.  79. 

Master  and  Servant — Assumption  of  Risk — Statutory  Duty — 
Appreciation  of  Danger. — The  plaintiff  was  injured  while  feeding  an 
unguarded  mangle  required  by  statute  to  be  guarded.  She  was 
familiar  with  the  work  and  knew  the  danger  involved,  but  did  not 
know  that  any  appliances  to  lessen  the  danger  were  practicable  or 
usual.  Held,  one  judge  dissenting,  it  was  error  to  direct  a  verdict  for 
the  defendant.    Tyrell  v.  E.  E.  Cain  &  Co.  (la.  1910)  128  N.  W.  536. 

The  authorities  are  divided  as  to  the  availability  of  the  defense 
of  assumption  of  risk  where  a  specific  statutory  duty  has  been  violated. 
Available:  Knisely  v.  Pratt  (1896)  148  N.  Y.  373;  Birmingham  Ry. 
v.  Allen  (1892)  99  Ala.  359;  contra,  Baddeley  v.  Earl  of  Granville 
(1887)  56  L.  J.  Q.  B.  D.  501;  Narramore  v.  Cleveland  etc.  Ry.  Co. 
(1889)  96  Fed.  298.  Where  the  defense  is  held  available  the  further 
question  arises  whether  the  statute  alters  the  ordinary  presumptions 
applicable  to  assumption  of  risk.  At  common  law  the  servant  is  pre- 
sumed to  assume  the  risk  of  all  obvious  dangers  whether  inherent  in 
the  business  or  caused  by  the  master's  neglect,  Goodes,  Adm'r  v.  R.  R. 
Co.  (1894)  162  Mass.  287,  such  as  the  risk  of  machinery  negligently 
left  unguarded.     Gorman  v.  Des  Moines  Brick  Mfg.  Co.   (1896)   99 
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la.  257,  262.  Since  the  physical  situation  alone  gives  rise  to  such 
dangers,  the  presumption  is  not  overcome  by  the  servant's  ignorance 
of  the  fact  that  such  guards  were  practicable  or  usual.  Bier  v. 
Eosford  (1904)  35  Wash.  544,  554;  Grief  Bros.  v.  Brown  (1898)  7 
Kan.  App.  394.  The  danger  incident  to  unguarded  machinery  does  not 
cease  to  be  obvious  because  the  duty  to  guard  is  imposed  by  statute, 
Knisely  v.  Pratt  supra,  and  it  seems  that  in  such  a  case  the  usual 
presumptions  arise.  Nottage  v.  Sawmill  Phoenix  (1904)  133  Fed.  979; 
but  see  1  Beven,  Negligence  645.  It  is,  therefore,  difficult  to  see  why 
the  plaintiff's  ignorance  in  the  principal  case  of  the  practicability  of 
safeguards  became  material  by  virtue  of  the  statute;  and  unless  the 
court  was  prepared  to  exclude  the  defense  entirely,  the  defendant 
should  have  had  judgment. 

Nuisance — Comfortable  Enjoyment — Fear  of  Disease. — The  plaintiff 
complained  of  the  maintenance  of  a  tuberculosis  sanatorium  by  the 
defendant,  as  a  nuisance.  There  was  no  actual  danger  of  infection, 
but  the  general  feeling  in  the  neighborhood  was  such  as  to  cause  a 
diminution  in  the  value  of  the  plaintiff's  property.  Held,  as  ordinary 
men  entertained  a  dread  of  the  disease  an  injunction  should  be  granted. 
Everett  et  ux.  v.  Paschall  (Wash.  1910)  111  Pac.  879. 

It  is  well  settled  that  acts  will  not  be  adjudged  a  nuisance  simply 
because  they  cause  a  depreciation  in  value  of  adjoining  property.  Bur- 
dick,  Torts  (2nd  Ed.)  400.  Anything  which  disturbs  another  in  the 
reasonably  comfortable  use  of  his  premises,  however,  is  com- 
monly considered  a  nuisance.  Lowe  v.  Prospect  Hill  Cem.  (1899)  58 
Neb.  94.  There  seems  to  be  no  reason  for  requiring  physical  as  dis- 
tinguished from  mental  discomfort  in  the  application  of  this  rule. 
Thus  sights  or  sounds  have  been  held  nuisances  not  merely  because  of 
their  physical  effect,  but  also  by  reason  of  the  mental  disturbance 
resulting  from  their  maintenance.  Farrell  v.  Cook  (1884)  16  Neb.  483. 
In  actions  to  restrain  a  dangerous  nuisance,  the  English  courts  have 
established  the  probability  of  actual  harm  as  the  test,  apparently  dis- 
regarding fear  which  results  from  the  danger  as  a  ground  for  relief. 
Att'y-Oen.  v.  'Nottingham  L.  K.  [1904]  1  Ch.  673;  Crowder  v.  Tinkler 
(1816)  19  Ves.  617.  American  authorities,  however,  have  gone  further, 
granting  an  injunction  regardless  of  the  extent  or  the  certainty  of  the 
danger,  when  the  fear  excited  is  a  reasonable  one.  Baltimore  City  v. 
Fairfield  Imp.  Co.  (1898)  87  Md.  352;  Stotler  v.  Rochelle  (Kan.  19.10) 
109  Pac.  788.  While  the  latter  view  seems  preferable  both  practically 
and  theoretically,  it  is  clear  that  neither  could  properly  be  invoked 
when  the  discomfort  is  occasioned  by  purely  superstitious  or  unrea- 
sonable fear.  In  view  of  the  lack  of  actual  danger  in  the  principal 
case,  the  fear  aroused  would  seem  unreasonable  despite  the  extent  to 
which  it  obtained  in  the  community;  for  the  prevalence  of  an  act  or 
custom  is  not  conclusive  of  its  reasonableness.  Wabash  By.  Co.  v. 
McDaniels  (1882)  107  U.  S.  454.  The  principal  case  thus  seems  incor- 
rect. Nor  is  the  problem  changed  by  the  operation  of  the  statute,  which 
seems  to  be  merely  declaratory  of  the.  common  law. 

Nuisance — Parties  in  Pari  Delicto — Recovery  Over. — The  city, 
compelled  to  pay  damages  for  the  death  caused  by  an  explosion  of  fire- 
works arranged  for  exhibition  under  the  suspension,  in  favor  of 
political  organizations,  of  an  ordinance  prohibiting  displays  of  fire- 
works  within   the   city   limits,    sought   to   recover   over   against   the 


DECISIONS.  293 

exhibitor.  Held,  the  city  could  recover  over.  City  of  New  York  v. 
Hearst  (1911)  126  N.  Y.  Supp.  917. 

A  municipality  can  so  recover  only  when  not  in  pari  delicto  with 
the  principal  wrong-doer,  Inhabitants  of  Lowell  v.  Boston  &  L.  R.  Co. 
(Mass.  1839)  23  Pick.  24,  and  it  is  therefore  barred  from  such  relief 
when  it  authorizes  an  act  which  is  a  nuisance  either  per  se,  see  Melkar 
v.  City  of  New  York  (1908)  190  N.  Y.  481,  or  because  of  some  other 
act  or  fact  comprehended  by  the  terms  of  the  license,  Trustees  of 
Geneva  v.  Brush  Electric  Co.  (N.  Y.  1889)  50  Hun.  581,  affirmed  130 
N.  Y.  670,  whereas  if  the  permission  covers  only  acts  proper  if  carried 
out  in  accordance  with  its  terms  it  is  not  without  recourse  to  the 
licensee,  who  has  exceeded  his  authority.  Chicago  v.  Bobbins  (1862) 
2  Black  418;  Port  Jervis  v.  First  Nat.  Bank  (1884)  96  N.  Y.  550.  In 
the  principal  case  the  suspension  of  the  ordinance  was  a  license, 
Landau  v.  City  of  New  York  (1904)  180  N.  Y.  48,  but  the  position 
there  taken  appears  to  be  that  as  it  cannot  be  construed  as  an  authority 
to  hold  exhibitions  of  fireworks  in  any  and  every  place  within  the  city, 
it  must  be  confined  to  those  held  at  proper  places,  and  that  inasmuch 
as  the  place  in  question  was  found  by  the  jury  to  be  improper  the 
display  there  was  unauthorized.  Thus  the  principal  case  is  dis- 
tinguished from  Trustees  of  Geneva  v.  Brush  Electric  Co.  supra  and 
brought  within  the  rule  of  Chicago  v.  Robbins  supra,  since  the  locality 
of  the  display  was  the  characteristic  which  made  it  a  nuisance.  If  this 
interpretation  of  the  license  is  correct,  the  conclusions  reached  appear 
to  be  inevitable.  Since  it  seems  that  the  correct  interpretation  of  the 
license  cannot  be  that  it  included  every  place,  however  obviously 
dangerous,  the  principal  case  appears  to  be  sound. 

Police  Power — Regulation  of  the  Suffrage. — A  statute  provided 
that  any  political  party  all  of  whose  candidates  in  the  aggregate  should 
fail  at  a  primary  election  to  poll  for  any  given  official  district  or  divi- 
sion, twenty  per  cent  of  the  vote  cast  by  such  party  for  governor  in 
such  district  or  division  at  the  last  preceding  general  election,  should 
have  the  names  of  its  candidates  upon  the  ballot  only  in  the  cohimn 
of  independent  nominations.  Held,  the  statute  was  constitutional. 
State  ex  rel.  McGrael  v.  Phelps  (Wis.  1910)  128  N.  W.  1041.  See 
Notes,  p.  278. 

Rule  Against  Perpetuities — Severable  Limitations — Powers. — The 
testator  devised  property  to  trustees  in  trust  to  pay  a  proportionate 
share  of  the  income  to  each  of  his  children,  each  of  whom  was  given 
the  power  to  appoint  his  or  her  wife  or  husband  to  receive  such  share 
during  his  or  her  widowerhood  or  widowhood.  A  gift  over  of  each 
child's  share  was  then  made  to  grandchildren.  Held,  the  gift  over  was 
not  void  for  remoteness,  unless  the  appointment  was  in  fact  made  to 
a  person  not  in  esse  at  the  testator's  death.  In  re  Davies'  and  Kent's 
Contract  (1910)  79  L.  J.  Ch.  Div.  689.    See  Notes,  p.  270. 

Torts — Negligence — Dangerous  Animals. — On  the  trial  of  an  action 
for  injuries  caused  by  driving  a  horse  in  so  negligent  a  manner  that 
it  ran  away,  the  plaintiff  secured  permission  to  amend  his  complaint 
by  inserting  an  allegation  that  the  defendant's  servant  drove  the  horse 
in  a  city  street  knowing  it  to  be  inclined  to  shy  and  run  away  under 
such  circumstances.  Held,  one  judge  dissenting,  the  amendment  was 
proper  as  the  cause  of  action,  still  being  in  negligence,  had  not  been 
changed.  Gropp  v.  Great  Atlantic  &  Pacific  Tea  Co.  (1910)  126 
N.  Y.  Supp.  211.    See  Notes,  p.  273. 
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Torts — Pari  Delicto — Eecovery  for  Criminal  Conviction  Caused  by 
Defendant's  Fraud. — The  plaintiff  bought  a  concoction  from  the  de- 
fendant on  the  latter's  guaranty  that  it  was  not  intoxicating,  and  upon 
selling  the  same  was  convicted  for  selling  intoxicating  liquor  without 
a  license.  Thereupon  he  sued  in  deceit  to  recover  the  total  costs  of  the 
criminal  prosecution.  Held,  public  policy  forbade  a  recovery.  Hous- 
ton Ice  &  Brewing  Co.  v.  Sneed  (Tex.  1910)  132  S.  W.  386. 

To  the  general  rule  that  no  person  can  maintain  a  cause  of  action 
which  is  founded  on  his  own  illegal  or  immoral  act  there  are  several 
well  recognized  exceptions.  The  mere  fact  that  the  plaintiff  was  vio- 
lating the  law  at  the  time  of  the  injury  does  not  bar  his  action.  Steele 
v.  Burhhardt  (1870)  104  Mass.  59;  Welch  v.  Wesson  (Mass.  1856)  6 
Gray  505.  The  test  is  often  applied :  can  the  plaintiff  establish  his  case 
without  recourse  to  the  illegal  transaction?  This  test  is  to-day 
restricted  in  tort  actions,  however,  so  that  the  plaintiff  will  recover  if 
his  own  act  is  a  condition  rather  than  the  proximate  cause  of  his  injury; 
Burdick,  Torts  85;  III.  Cent.  By.  v.  Dick  (1891)  91  111.  434;  and  its 
object  is  merely  to  find  out  whether  the  parties  are  in  pari  delicto, 
Hinnen  v.  Newman  (1886)  35  Kan.  709,  in  which  event  recovery  is 
denied  on  grounds  of  public  policy.  11  Columbia  Law  Review  92. 
The  latter  situation  does  not  exist  merely  because  both  parties  are  in 
fault;  the  fault  must  be  equal  and  similar.  See  2  Pomeroy,  Eq.  Jur. 
(3rd  Ed.)  §  942.  It  seems  clear,  therefore,  that  the  plaintiff  should 
recover  where  his  primary  right  does  not  rest  on  an  illegal  transaction. 
Cf.  Hall  v.  Corcoran  (1871)  107  Mass.  251.  Where  the  wrong  is  civil, 
a  person  innocently  misled  into  doing  it  under  a  mistake  of  fact,  Bur- 
dick, Torts  219,  may  recover  from  the  instigator.  Moore  v.  Appleton 
(1855)  26  Ala.  633 ;  cf.  5  Columbia  Law  Review  406.  The  distinction 
attempted  in  the  principal  case  between  a  resultant  private  wrong  and 
a  criminal  offence  is  unsound.  Barrows  v.  Rhodes  L.  R.  [1899]  1  Q. 
B.  816,  829.  On  sound  theory,  therefore,  the  plaintiff  should  recover 
upon  his  primary  right  not  to  be  deceived  by  the  defendant's  false 
representations,  and  there  is  no  extrinsic  reason  of  public  policy  for 
denying  him  recovery. 

Torts — Wrongful  Attachment — Want  of  Malice. — The  plaintiff 
brought  an  action  on  the  case  to  recover  damages  caused  by  a  wrongful 
attachment  of  his  property  in  a  suit  instituted  by  the  defendant.  An 
instruction  that  the  plaintiff  could  recover  without  proof  of  malice 
was  refused.  Held,  the  instruction  should  have  been  given.  Talbott 
v.  Great  Western  Blaster  Co.  (Mo.  1910)  132  S.  W.  15. 

The  common  law  provided  a  remedy  for  one  who  had  been  injured 
in  person  or  property  as  the  result  of  the  malicious  prosecution  of  a 
suit  at  law.  2  Columbia  Law  Review  124.  No  attachment  on  mesne 
process  was  known  to  the  common  law,  see  Lindsay  v.  Lamed  (1821) 
17  Mass.  190,  but  it  has  generally  been  provided  by  statute  in  the 
American  States,  upon  the  filing  of  an  attachment  bond.  An  action 
on  the  case  will  lie  for  the  wrongful  issuing  of  an  attachment,  malice 
and  want  of  probable  cause  being  shown,  Jones  v.  Fruin  (1889)  26 
Neb.  76;  Tamblyn  v.  Johnston  (1903)  126  Eed.  267,  even  though  suit 
could  be  brought  on  the  bond.  Lawrence  v.  Hagerman  (1870)  56  HI. 
68.  And  it  is  clear  that  an  action  may  be  maintained  on  the  bond 
without  proof  of  malice.  Zeigler  v.  David  (1853)  23  Ala.  127.  Be- 
cause the  attachment  is  a  legislative  creation  and  the  bond  is  condi- 
tioned upon  its  wrongful  issuing  it  has  been  argued  that  liability, 
independently   of   the   bond,    accrues    upon   its   wrongful   as   well   as 
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malicious  use,  Wilson  v.  Outlaw  (Ala.  1S24)  Minor  367;  McLaughlin  v. 
Davis  (1875)  14  Kan.  168,  the  bond  being  to  secure  the  right  thus 
defined.  Jerman  v.  Stewart  (1882)  12  Fed.  266.  The  statute  is  given 
this  interpretation  in  order  to  give  increased  safeguard  against  the 
loss  to  property  by  the  extraordinary  process  of  attachment.  Jerman 
v.  Stewart  supra.  However,  it  would  seem  that  the  statute,  in  creating 
a  liability  for  the  mere  wrongful  issuing  of  the  attachment,  should  be 
strictly  construed  as  applicable  to  the  bond  alone,  Tallant  v.  Burling- 
ton Gas-light  Co.  (1873)  36  la.  262,  leaving  the  liability  in  an  action 
on  the  case  unchanged;  for  no  reason  appears  why  an  injury  to  property 
rights  by  attachment  should  be  considered  more  serious  than  an 
injury  to  personal  rights,  see  Lindsay  v.  Lamed  supra,  or  to  rights 
in  property  injured  by  other  legal  proceedings.  Stewart  v.  Sonne- 
born  (1878)  98  U.  S.  192.  Thus  while  the  trend  of  modern  authority 
is  in  favor  of  the  principal  case,  see  Botefuhr  v.  Lefjingwell  (1900)  21 
Oh.  C.  C.  584,  it  declares,  nevertheless,  a  rule  hard  to  justify  on 
principle. 

Waters  and  Watercourses — Diversion  for  Public  Use — Compensa- 
tion.— The  claimant  asked  for  compensation  under  the  Barge  Canal 
Act,  Ch.  147,  Laws  of  1903,  because  of  a  diversion  of  the  waters  of 
the  Oswego  River,  a  navigable  stream,  to  the  purposes  of  said  canal. 
The  claimant  owned  to  the  center  of  the  river.  Held,  the  claimant  was 
entitled  to  compensation.  Fulton  Light,  Heat  &  Power  Co.  v.  State 
(N.  Y.  Ct.  of  App.  1911)  44  N.  Y.  L.  J.  No.  99. 

By  the  common  law  only  those  streams  were  considered  navigable 
which  were  affected  by  the  tide,  and  the  beds  of  such  streams  were 
presumptively  owned  by  the  Crown.  See  Note  to  Ex  parte  Jennings 
(N.  Y.  1826)  6  Cow.  518,  536.  The  fee  to  the  beds  of  other  streams, 
although  navigable  in  fact,  was  in  the  riparian  proprietors  subject  only 
to  the  public's  easement  of  navigation.  Orr  Ewing  v.  Colquhoun 
(1877)  L.  R.  2  A.  C.  839,  846,  871.  In  the  United  States  the  original 
rule  has  been  extended  in  many  jurisdictions  so  that  all  streams  which 
are  navigable  in  fact  are  navigable  in  law.  See  Packer  v.  Bird  (1891) 
137  U.  S.  6Gl;Shively  y.  Bowlby  (1894)  152  U.  S.  1.  Although  the 
extent  of  the  rights  of  riparian  owners  in  the  waters  of  a  stream,  the 
fee  to  the  bed  of  which  is  in  the  state,  beyond  the  rights  of  user 
accorded  to  the  general  public,  is  not  clear,  see  Rumsey  v.  N.  Y.  & 
N.  E.  R.  R.  Co.  (1892)  133  N.  Y.  79;  Town  v.  Smith  (1907)  188  N.  Y. 
74,  it  seems  that  at  common  law  such  owners  had  no  peculiar  rights  of 
property  in  such  a  stream  and  that,  therefore,  the  state  could  divert 
its  waters  for  the  public  benefit  without  making  compensation  for 
resulting  damage.  People  v.  Canal  Appraisers  (1865)  33  N.  Y.  461. 
However  the  riparian  proprietor  who  owns  to  the  center  of  the  stream 
possesses  well  defined  property  rights  incident  to  his  ownership  of 
which  the  state  by  a  diversion  of  the  waters  may  not  deprive  him 
without  compensation,  Smith  v.  City  of  Rochester  (1883)  92  N.  Y. 
463,  even  though  the  purpose  of  the  diversion  is  to  provide  an  artificial 
waterway,  see  Commissioners  of  Canal  Fund  v.  Kempshall  (N.  Y. 
1841)  26  Wend.  404,  421,  for  on  principle  it  would  seem  immaterial 
for  what  purpose  the  diversion  was  made.  Since,  therefore,  the  plain- 
tiff in  the  principal  case  owned  to  the  center  of  the  stream  the  decision 
is  sound.    See  Avery  v.  Fox  (C.  C.  1868)  1  Abb.  246. 
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The  Revision  and  Amendment  of  State  Constitutions.  By  W.  F. 
Dodd.    Johns  Hopkins  Press.    1910.    xvii-350  pp. 

Judge  Jameson's  justly  esteemed  work  on  constitutional  conven- 
tions is  now  superseded  for  all  practical  purposes  by  this  new  and 
scholarly  book  by  Professor  Dodd.  The  latter  has,  quite  properly,  made 
use  of  the  labors  of  his  distinguished  predecessor;  but  he  has  set  his 
own  problems  and  done  his  own  thinking.  And  his  work,  moreover,  is 
marked  by  that  rare  quality  (by  no  means  always  found  even  among 
writers  on  legal  topics) — clearness  in  presentation — which  makes  it 
possible  to  grasp  its  principles  at  one  sitting  and  to  refer  to  it  readily 
for  details.  In  a  homely  phrase,  Dr.  Dodd  knows  where  he  is  going, 
and  goes  there.  In  two  chapters  he  gives  a  historical  review  of  consti- 
tutional conventions  from  1776  to  1908.  In  the  third  chapter  he 
examines  the  legal  position  of  the  convention — the  limitations  within 
which  it  operates.  In  his  fourth  chapter  he  describes  the  several  vari- 
eties of  amending  processes  now  in  vogue  in  the  States  of  the  Union, 
and,  not  content  with  stating  the  mere  law  in  the  premises,  he  looks 
very  narrowly  into  the  practical  working  of  the  constitutional  refer- 
endum and  appends  a  valuable  table  of  the  popular  vote  on  constitu- 
tional questions  during  the  years  1899-1908.  There  are  only  a  few 
controversial  points  in  Dr.  Dodd's  theme,  but  he  fairly  meets  those 
that  he  finds  in  his  path.  There  is  for  instance  the  old  question:  Can 
the  legislature  bind  a  convention?  To  this  Dr.  Dodd  replies:  "The 
better  view  would  seem  to  be  that  the  convention  is  a  regular  organ  of 
the  State  (although  as  a  rule  called  only  at  long  intervals) — neither 
sovereign  nor  subordinate  to  the  legislature,  but  independent  within  its 
proper  sphere.  Under  this  view  the  legislature  cannot  bind  the  con- 
vention as  to  what  shall  be  placed  in  the  constitution,  or  as  to  the 
exercise  of  its  proper  duties."  Again:  What  effect  does  constitutional 
revision  through  the  initiative  and  referendum  have  on  judicial  control 
over  law  making?  To  this  our  author  answers,  after  an  examination 
of  the  pertinent  facts  and  current  practices:  "The  power  of  the  courts 
over  laws  approved  by  the  people  may  cease  at  some  time,  as  President 
Lowell  has  suggested,  but  certainly  this  power  will  not  be  surrendered 
in  the  near  future.  *  *  *  The  approval  of  laws  by  the  people  may 
have  some  influence  in  making  courts  more  cautious,  and  in  bringing 
them  back  more  nearly  to  their  true  function  as  interpreters  rather 
than  as  makers  of  laws."  Finally  there  is  the  biggest  question  of  all: 
How  can  we  do  away  with  the  everlasting  constitutional  tinkering  and 
at  the  same  time  retain  that  popular  control  over  the  legislature  which 
experience  in  American  politics  has  demonstrated  to  be  imperative? 
And  for  this  fundamental  problem  our  author  has  his  solution:  Meas- 
ures of  fundamental  importance  which  are  really  constitutional  in 
character  should  be  controlled  by  popular  vote;  the  legislature  should 
be  entrusted  with  more  power  over  details,  subject  however  to  an 
optional  referendum;  more  autonomy  should  be  given  to  localities  in 
order  to  safeguard  special  and  local  legislation;  popular  control  over 
amendments  should  be  extended  to  make  possible  initiation  by  popular 
petition;  and  the  texts  of  amendments  to  be  passed  upon  should  be 
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distributed  to  the  voters  in  advance.  Law,  practice,  and  sound  policy 
have  their  place  in  this  well  balanced  book;  and  every  student  of  state 
government  will  be  the  wiser  for  having  read  it. 

C.  A.  B. 

The  Commercial  Power  of  Congress,  Considered  in  the  Light  op 
its  Origin,  &c,  by  David  Walter  Brown,  Ph.D.,  of  the  New  York  Bar. 
G.  P.  Putnam's  Sons.    New  York  and  London.    1910.    pp.  ix,  284. 

Mr.  Brown  attempts  to  show,  what  a  study  of  the  utterances  of  the 
Supreme  Court  of  the  United  States  would  seem  to  make  almost 
unnecessary,  viz.,  that  the  power  of  Congress  to  regulate  interstate 
commerce  is  just  as  great  as  its  power  to  regulate  foreign  commerce. 
He  is  led  to  make  this  attempt  by  reason  of  the  fact  .that  there  is  appar- 
ently a  popular  belief,  which  is  largely  shared  by  the  Bar,  that,  in  some 
way  or  other,  and  notwithstanding  the  power  over  commerce  with 
foreign  nations  and  among  the  several  States  is  given  in  the  same 
section,  and  even  in  the  same  clause,  of  the  Constitution,  the  power 
over  foreign  commerce  is  greater  than  it  is  over  interstate  commerce. 

Mr.  Brown  bases  his  conclusion  that  the  powers  are  the  same  on  a 
historical  study  of  the  commercial  conditions  of  this  country  existent 
at  the  time  the  Constitution  was  adopted,  a  consideration  of  the  pro- 
posals made  both  outside  of  and  within  the  convention  of  1786  for 
the  enlargement  of  the  commercial  power  of  Congress  and  their  treat- 
ment both  in  the  national  and  state  conventions,  and  an  examination 
of  the  more  recent  and  important  decisions  of  the  Supreme  Court  in 
its  interpretation  of  the  commerce  clause  as  finally  adopted. 

It  has  been  said  that,  in  view  merely  of  the  utterances  of  the 
Supreme  Court  Mr.  Brown's  essay  would  seem  almost  unnecessary.  It 
should  be  added,  however,  that  his  work  is  well  done  and  is  really  useful 
as  an  antidote  to  a  good  deal  of  loose  talk  of  the  supposed  impotence 
of  Congress  in  the  matter,  which  is  due  on  the  one  hand  to  those  who 
do  not  wish  to  have  any  effective  regulation  of  interstate  commerce, 
and  on  the  other  to  those  who  still  regard  with  affection  what  they 
consider  the  historical  tradition  as  to  the  powers  of  the  States. 

F.  J.  G. 

Handbook  of  International  Law.  By  George  Crafton  Wilson, 
Professor  of  International  Law  in  Harvard  University.  St.  Paul,  Minn. : 
West  Publishing  Co.    1910.    pp.  xxiii,  623. 

This  volume  forms  the  thirty-third  number  in  the  Horn  Book 
Series  of  the  West  Publishing  Company,  and  as  such  is  intended  to 
serve  the  purposes  of  an  elementary  treatise.  It  constitutes  a  useful 
manual.  As  the  author  states,  owing  to  the  numerous  and  recent  modi- 
fications of  earlier  views,  he  has  specially  sought  to  present  general 
principles  as  they  are  now  interpreted.  The  work  is  divided  into  five 
parts  respectively  relating  to  the  personality  of  states,  their  general 
rights  and  obligations,  their  intercourse,  their  differences,  war,  and 
neutrality.  There  are  five  appendices,  containing  (1)  the  Declaration 
of  Paris  of  April  16,  1856,  (2)  the  Instructions  for  the  Government  of 
Armies  of  the  United  States  in  the  Field,  April  24,  1863,  (3)  the 
revised  Geneva  Convention  for  the  Amelioration  of  the  Condition  of 
the  Wounded  in  Armies  in  the  Field,  July  6,  1906,  (4)  various  acts  of 
the  Hague  Conference  of  1907,  and  (5)  the  Declaration  of  London,  Feb- 
ruary 26,  1909,  concerning  the  Laws  of  Naval  War.  The  document 
last  mentioned  is  one  that  no  doubt  specially  interests  the  author,  as 
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he  was  a  delegate  to  the  London  Conference.  The  fate  of  the  Declara- 
tion, however,  is  as  yet  uncertain,  and  since  the  publication  of  the 
present  volume  has  become  more  so,  owing  to  the  opposition  that  has 
sprung  up  in  Great  Britain  to  its  ratification,  especially  on  account  of 
the  question  of  contraband.  The  ramifications  of  this  question  are 
perhaps  not  generally  appreciated,  and  it  is  one  on  which  the  British 
public  is  easily  aroused  because  of  its  connection  of  the  problem  of 
food  supply.  . 

J.  B.  M. 

Cases  on  Wills  and  Administration.  By  George  P.  Costigan,  Jr., 
Professor  of  Law,  Northwestern  University.  St.  Paul:  West  Pub. 
Co.    1910.    pp.  xx,  781. 

This  is  one  of  the  American  Case  Books  Series.  The  collection  of 
cases  includes,  as  it  should,  cases  on  Descent  as  well  as  cases  oh  Wills 
and  Administration.  It  is  believed  that  the  omission  of  cases  on  the 
law  of  gifts  mortis  causa  is  unfortunate,  for  although  this  subject  is 
not  logically  connected  with  the  law  of  Wills,  it  has  generally  been 
found  convenient  in  many  law  schools  to  deal  with  it  as  a  part  of 
the  course  on  Wills.  The  collection  is  notably  comprehensive,  includ- 
ing, unlike  its  predecessors  in  this  field,  chapters  on  "Wills  and  Testa- 
ments Distinguished  from  Certain  Other  Dispositions  of  Property," 
"Kinds  of  Wills  and  of  Testaments"  and  "The  Transfer  of  Ex- 
pectancies." The  geographical  distribution  of  cases  will  prove  accept- 
able. A  preponderance  is  given  to  the  English  cases,  but  of  the  290 
cases  selected  187  are  contributed  by  the  various  American  jurisdic- 
tions and  the  doctrines  peculiar  to  various  jurisdictions  on  certain 
phases  of  the  subject  are  adequately  represented  by  the  cases  selected. 
Differences  of  opinion  will  exist  as  to  the  method  of  annotation 
adopted.  The  notes  have  been  prepared  with  the  avowed  purpose  of 
indicating  conflicts  of  authority  on  given  points  and  for  the  elucida- 
tion or  refutation  of  doctrines  involved  in  the  text.  Many  instructors 
will  prefer  to  elucidate  or  refute  the  text  after  the  precise  points  of 
difference  have  been  developed  in  class  room  discussion.  The  book  will 
nevertheless,  be  found  most  useful,  and  is  in  point  of  material  selected 
and  it's  arrangement,  a  distinct  and  valuable  addition  to  the  list  of 
case  books  which  is  now  being  increased  with  such  rapidity  by  the 
instructors  in  the  various  law  schools  of  the  country. 

H.  F.  S. 
Books  Received: 

Black's  Law  Dictionary.  By  Henry  Campbell  Black,  M.  A. 
Second  Edition.  St.  Paul,  Minn.:  West  Publishing  Co.  1910.  pp. 
vi,  1238. 

Modern  Theories  of  Criminality.  By  C.  Bernaldo  De  Qumos. 
Translated  by  Alfonso  De  Salvio,  Ph.D.  Boston,  Mass.:  Little, 
Brown  &  Co.    1911.    pp.  xxi,  249. 

Criminal  Psychology.  By  Hans  Gross,  J.  TJ.  D.  Translated  by 
Horace  M.  Kallen,  Ph.D.,  Boston,  Mass.:  Little,  Brown,  Co.  1911. 
pp.  xx,  514. 

Collier  on  Bankruptcy.  By  Wm.  Miller  Collier.  Revised  by 
Frank  B.  Gilbert.  Albany,  N.  T. :  Matthew  Bender  &  Co.  1910. 
pp.  lxxxi,  1309. 

Cases  on  Administrative  Law.  By  Ernst  Freund.  St.  Paul, 
Minn. :  West  Publishing  Co.    1911.    pp.  xxi,  681. 

The  Law  of  Pawnbroking.  By  Samuel  W.  Levine.  New  York: 
D.  Halpern  Co.    1911.    pp.  125. 
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MISTAKE  IN  THE  FORMATION  AND 
PERFORMANCE  OF  A  CONTRACT. 

III.    Mistake;  in  Reducing  to  Writing. 

When  a  verbal  contract  has  been  completed  and  is  reduced 
to  writing,  there  is  an  opportunity  for  a  mistake  to  occur  in  the 
writing. 

The  common  law  rule  of  evidence,  that  a  writing  could  not  be 
varied  by  parol  testimony,  has  given  considerable  difficulty,1  and 
the  objection  that  the  relief  violates  the  rule  has  been  raised  in 
many  cases.  It  is  now,  however,  well  settled  that  where  there  is 
clear  proof  of  a  previous  oral  contract,  to  which  the  written  con- 
tract can  be  made  to  conform,  the  party  prejudiced  by  the  mistake 
in  the  writing  may  have  appropriate  relief.2 

The  parol  evidence  rule  originally  necessitated  an  interference 
by  a  court  of  equity,  but3  in  most  jurisdictions  the  relief  is  now 
administered  in  a  common  law  proceeding  or  in  an  action  under 
a  code. 

'See   1   Story,  Eq.  Juris.    (13  ed.   1886)    Sec.   154,  p.   168. 

'Accordingly,  in  the  following  cases,  the  rule  was  applied,  and  the 
written  contract  was  reformed.  Wilson  v.  Wilson  (1854)  5  H.  L.  C.  40. 
Where  the  case  arose  on  a  defence  made  by  the  party  who  made  the 
mistake  in  a  suit  on  the  contract,  defence  allowed.  Pitcher  v.  Hennessey 
(1872)  48  N.  Y.  415,  Keener,  Vol.  3,  p.  65;  Park  Bros.  &  Co.  v.  Blodgett 
&  Clapp  Co.  (1804)  64  Conn.  28,  Keener,  Vol.  3,  p.  150;  Laver  v.  Dennett 
(1883)  109  U.  S.  00;  Inskoe  v.  Proctor  (Ky.  1827)  6  T.  B.  Mon.  311; 
Lee,  Holland  &  Co.  v.  Taylor  (1893)  154  Pa.  St.  95;  Smith  v.  Jordan 
(1868)  13  Minn.  264;  McCurdy  v.  Breathitt  (Ky.  1827)  5  T  B.  Mon.  232; 
Hamilton  v.  Asslin  (Pa.  1826)  14  S.  &  R.  448;  Chalfont  v.  Williams 
(i860)  35  Pa.  St.  212;  Gammage  v.  Moore  (1875)  42  Tex.  170.  Builder's 
contract.  Party  making  mistake  not  very  careful.  West  v.  Suda  (1897) 
69  Conn.  60;  Coles  v.  Hulme  (1828)  8  B.  &  C.  568;  Boyd  v.  Brotherson 
(N  .Y.  1833)  10  Wend.  93;  Burnham  v.  Allen  (Mass.  1854)  1  Gray  496; 
Langdon   v.   Goode    (1682)    3  Lev.   21. 

'See    Paysant  v.   Ware  &  Barringer    (1840)    1   Ala.   160. 
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The  party  prejudiced  by  the  mistake  may  proceed  in  a  court 
of  equity,  in  advance  of  performance,  for  a  decree  of  reformation, 
or  he  may  apply  for  an  injunction  restraining  the  other  party  from 
proceeding  under  or  using  the  contract  until  the  mistake  has  been 
corrected.  In  a  jurisdiction  where  equitable  principles  are  admin- 
istered at  common  law,  he  may  defend  in  an  action  on  the  contract 
on  the  ground  of  mistake,  or  he  may  sue  on  the  contract,  setting 
up  the  mistake  as  part  of  his  case.  Such  mistakes,  however,  are 
not  usually  discovered  in  the  ordinary  course  of  business  until  the 
time  for  performance  arrives,  and  the  party  ascertains  the  exact 
respect  in  which  the  mistake  is  going  to  affect  his  pocket.  An 
application,  even  in  equity,  in  advance  of  performance,  is  rare, 
and  the  contract  is  generally  reformed  and  enforced  as  reformed 
in  one  proceeding. 

It  is  necessary  to  require  competent  proof  of  the  previous  oral 
agreement,4  because  it  is  very  easy  for  a  man,  when  he  is  faced 
with  liability  on  a  contract,  to  think  that  it  should  be  reformed  in 
order  that  he  may  escape  the  obligation.6 

The  principle  involved  in  this  part  of  the  discussion  is  of 
frequent  application  in  the  law  of  insurance.  An  insurance  policy 
is  not  a  contract  itself,  but  is  a  writing  reciting  the  performance 
by  the  insured  of  his  part,  to-wit,  the  payment  of  the  premium, 
and  setting  forth  the  obligation  of  the  company.  The  issuing  of 
the  policy  is  usually  preceded  by  a  previous  agreement  between 
the  parties,  which  agreement  is  the  real  contract  in  the  case.8    The 

*In  the  case,  therefore,  of  an  alleged  mistake  in  reducing  the  contract 
to  writing,  when  the  parties  disagree  as  to  what  the  contract  really  was, 
and  there  is  no  other  evidence,  the  court  cannot  decree  a  reformation 
because  there  is  no  clear  proof  of  a  contract  to  which  the  written  agree- 
ment can  be  made  to  conform. 

°In  these  cases,  there  was  insufficient  evidence  of  mistake  in  reducing 
to  writing.  Linn  v.  Barkey  (1855)  7  Ind.  69;  Fulton  v.  Colwell  (1902) 
112  Fed.  831;  Campbell  v.  Hatchett  (1876)  55  Ala.  548;  Hamlon  v.  Sulli- 
vant  (1882)  11  111.  App.  423;  Miner  v.  Hess  (1868)  47  111.  170;  Fehlberg 
v.  Cosine  (1888)  16  R.  I.  162,  Keener,  Vol.  3,  p.  312;  Caldwell  v.  Depew 
(1889)  40  Minn.  528,  Keener,  Vol.  2,  p.  1000;  Tufts  &  Colly  v.  Larned 
(1869)  27  la.  330;  Dulaney  v.  Rogers  (1878)  50  Md.  524;  Thompsonville 
Mfg.  Co.  v,  Osgood  (1857)  26  Conn.  16. 

•See  language  of  Harlan,  J.,  in  Snell  v.  Ins.  Co.  (1878)  98  U.  S.  85, 
Keener,  Vol.  3,  p.  80,  although  the  circumstances  of  the  case  may  be  dif- 
ferent; see  Mackenzie  v.  Coulson  (1869)  8  Eq.  Cases  368,  Keener,  Vol.  3, 
p.  267.  In  this  case  the  insured  applied  for  insurance  and  paid  the 
premium  upon  receiving  the  policy.  The  company  alleged  a  mistake  and 
filed  a  bill,  an  action  at  law  being  pending  upon  the  policy,  to  have  it  recti- 
fied, alleging  that  it  was  not  in  accordance  with  the  previous  agreement. 
The  court  said:  "It  is  impossible  for  this  court  to  rescind  or  alter  a  con- 
tract with  reference  to  the  terms  of  the  negotiation  which  preceded  it 
It  is  clear  that  in  this  case  the  policy  was  the  offer,  and  payment  of  the 
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performance  by  the  company  is  the  payment  of  the  loss.  The 
policy,  therefore,  is  a  reduction  of  part  of  the  contract  to  writing. 
Where,  through  mistake,  the  policy  does  not  conform  to  the 
previous  agreement,  there  is  a  mistake  in  reducing  the  contract  to 
writing.7 

It  is  often  difficult  to  distinguish  between  a  mistake  in  forma- 
tion and  a  mistake  in  reducing  the  contract  to  writing,  and  the 
distinction  is  frequently  overlooked,  although  it  is  of  great  im- 
portance in  order  to  demonstrate  the  fallacy  of  the  notion  that 
there  must  be  a  mutual  mistake  in  reducing  the  contract  to  writ- 
ing before  the  law  can  afford  relief.  The  contract  is  generally 
reduced  to  writing  by  one  party  or  the  other,  or  by  a  third  party 
acting  for  one  or  the  other  or  both,  and  it  is  clear  that  no  mistake 
in  such  writing  can  operate  to  the  prejudice  of  either  party  who 
does  not  know  of  the  mistake.  No  mistake  of  one  party  in  re- 
ducing the  contract  to  writing  can  deprive  the  other  of  his  rights 
under  the  contract  already  formed,  and,  on  the  other  hand,  the 
circumstance  that  a  party  has  made  a  mistake  in  reducing  the  con- 
tract to  writing  cannot  deprive  him  of  the  right  to  have  the  mis- 
take corrected.  It  is  not  necessary,  therefore,  although  there  are 
some  expressions  in  the  books  to  that  effect,  for  the  mistake  to  be 
mutual.  It  is  plain,  from  an  examination  of  the  cases,  that  the 
law  gives  relief  whether  the  mistake  is  or  is  not  mutual,  and  no 
case  has  been  found  of  a  mistake  in  reducing  to  writing  in  which 
the  necessity  for  mutuality  of  mistake  has  been  insisted  on. 

A  court  of  equity  will  sometimes  presume  a  mistake  in  reduc- 
ing a  contract  to  writing.  There  is  a  presumption  of  law  that  all 
written  instruments  conform  to  the  intention  of  the  parties.    This 

premium  the  acceptance,  and  then  only  was  there  a  complete  contract." 
The  cases  of  suits  against  insurance  companies  are  further  complicated 
by  the  circumstance  that  the  policies  are  generally  issued  by  agents  acting 
on  behalf  of  the  company,  and  the  question  as  to  how  far  the  company 
is  bound  by  the  representations  of  the  agent  frequently  arises. 

TIn  the  following  cases  the  policy  was  not  written  to  conform  to  the 
application,  and  the  insured  was  afforded  relief.  Error  as  to  the  interest 
insured.  Longhurst  v.  Ins.  Co.  (1865)  19  la.  364;  Ins.  Co.  v.  Gillett  (1880) 
54  Md.  212;  Snell  v.  Ins.  Co.  (1878)  08  U.  S.  85,  Keener,  Vol.  3,  p.  80; 
Woodbury  Savings  Bank  v.  Ins.  Co.  (1863)  31  Conn.  517.  Error  in  name 
of  insured.  Bill  to  reform  and  recover  on  the  policy.  Keith  v.  Ins.  Co. 
(1869)  52  111.  518.  Error  in  date  of  expiration.  Ins.  Co.  v.  Jaynes 
(1877)  87  111.  199.  Error  in  street  number  of  property.  Ins.  Co.  v. 
Myer  (1879)  93  111.  271.  Error  in  inserting  a  co-insurance  clause.  Palmer 
v.  Hartford  Fire  Ins.  Co.  (1887)  54  Conn.  488,  Keener,  Vol.  3,  p.  317. 
In  these  cases,  the  evidence  of  the  mistake  was  insufficient.  Tesson  v. 
Ins.  Co.  (1867)  40  Mo.  33;  Edmonds's  App.  (1868)  59  Pa.  St.  220. 
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is  a  natural  presumption,  because,  otherwise,  why  would  the  par- 
ties have  signed  the  instrument?  Now,  where  there  is  a  joint 
bond,  and  the  money  for  which  the  bond  was  given  was  borrowed 
by  or  came  to  the  use  of  both  parties,  the  contract  antecedent  to 
the  bond  is  that  each  and  both  should  be  bound  to  pay.  When, 
therefore,  the  bond  is  afterwards  drawn  as  a  joint  bond  only, 
there  may  be  a  reasonable  presumption  that  by  reason  of  mistake, 
the  intention  of  the  parties  has  not  been  carried  into  effect.8 

It  frequently  happens  that  a  question  arises  as  to  mistake  in 
reducing  to  writing  an  oral  agreement  for  the  conveyance  of  land. 
In  such  case,  of  course,  the  provisions  of  the  Statute  of  Frauds 
are  to  be  considered,  and  the  question  whether  a  mistake  can  be 
corrected  depends  on  the  construction  of  that  statute,  and  not  on 
principles  relating  to  the  law  of  mistake.  Further  reference  to 
this  subject  is  therefore  omitted. 

Where  consent  is  given  to  the  omission  of  a  stipulation  from 
a  written  agreement  upon  the  promise  that  the  omission  will 
make  no  difference,  it  is  not  a  case  of  mistake.9  Under  the  same 
principle  come  the  cases  where  a  party  signs  a  document  under  a 
representation  as  to  its  legal  effect,10  or  under  the  impression  that 
words  substantially  to  a  certain  effect  were  incorporated.11 

So,  where  a  stipulation  is  omitted  voluntarily  by  both  parties 
upon  a  certain  assumption  as  to  its  legal  effect,  there  is  no  case  of 
mistake  in  reducing  the  contract  to  writing.  The  writing  stands 
just  as  they  agreed  it  should. 

Where  the  parties  conduct  oral  or  other  negotiations  which  do 
not  proceed  to  a  perfect  contract,  and  then  one  of  the  parties  offers 
to  the  other  a  writing  embodying  the  contract,  and  the  other  signs, 
he  is  bound  because  the  written  instrument  is  in  the  nature  of  an 
offer  which  he  is  obliged  to  examine  before  he  signs.     He  is 

"Language  of  Tilghman,  C.  J.,  in  Weaver  v.  Shryock  (Pa.  1820)  6 
S.  &  R.  261  at  264.  For  a  case  of  the  reformation  of  such  a  bond  as 
against  the  surety,  see  Moser  v.  Libenguth  (Pa.  1830)   2  Rawle  428. 

"Braun  v.  Wis.  Rendering  Co.  (1896)  92  Wis.  245.  So  where  the 
clause  is  left  out  and  trust  placed  in  the  other  party  with  respect  thereto, 
there  is  no  mistake  and  no  relief.  Betts  v.  Gunn  (1857)  31  Ala.  219. 
Thus,  where  a  clause  as  to  interest  was  omitted  because  supposed  to  be 
usurious,  but  with  a  gentleman's  agreement  that  it  should  be  enforced,  it 
was  held  that  it  could  not  be  inserted  in  the  contract  when  one  of  the 
gentlemen  went  back  on  his  promise.  The  court  put  the  case  on  the 
ground  of  mistake  of  law.     Greene  v.  Smith   (1899)    160  N.  Y.  533. 

"Fehlberg  v.  Cosine  (1888)  16  R  I.  162,  Keener,  Vol.  3,  p.  312;  Fry  v. 
National  Glass  Co.  (1904)  207  Pa.  St.  505;  Williams  v.  Hamilton  (1898) 
104  la.  423. 

"Cochran  v.  Pew   (1893)    159  Pa.  St.  184. 
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bound  by  his  acceptance  of  the  offer,  and  his  mistake,  if  any,  is 
unilateral  and  exists  in  his  own  mind  only.12  The  party  must 
read  and  understand  the  document  before  signing.13  But  where 
he  could  not  read,  and  the  contract  was  read  over  to  him,  and 
he  called  attention  to  the  supposed  omission,  and  was  assured  by 
the  other  party  that  the  agreement  covered  everything  agreed 
upon,  he  could  have  relief.14  In  this  case  he  depended  on  the 
other  party  to  write  the  contract,  and  the  case  is  almost  one  of 
fraud.15 

IV.    Mistake  in  Performance. 

There  are  several  cases  of  mistake  in  performance  which  may 
arise:16  (i)  Performance  of  a  contract  to  which  the  party  per- 
forming has  a  good  defence  other  than  that  arising  out  of  mutual 
mistake  in  formation.  (2)  Performance  of  a  contract  when  the 
other  party  has,  by  mistake,  made  an  insufficient  performance  of 
his  part  of  the  contract.  (3)  Mistake  in  performance  to  the 
prejudice  of  the  other  party.  (4)  Mistake  in  performance  to  the 
prejudice  of  the  party  performing.  The  cases  will  be  discussed 
under  these  divisions,  before  proceeding  to  which,  however,  we 
shall  notice  several  matters  which  have  obscured  the  subject. 

Where  the  mistake  is  in  the  performance  of  the  contract,  it  is 
not  necessary  for  it  to  be  mutual,17  although  in  many  cases  of 

"Marshall  v.  Westrope  (1896)  98  la.  353,  Keener,  Vol.  3,  p.  166. 

"Muller  v.  Kelly   (1902)    116  Fed.  545. 

"Williams  v.  Hamilton  (1898)  104  la.  423. 

"The  attempt  is  frequently  made  to  lay  down  a  general  rule  as  to  the 
effect  of  negligence  in  signing  a  paper.  It  is  clear,  however,  upon  reflection 
that  the  rule  will  differ  according  to  the  circumstances  of  the  case.  Thus, 
if  the  negligence  is  in  signing,  by  way  of  acceptance,  a  paper  which  is  an 
offer,  the  party  signing  has  small  chance  of  relief;  but  if  the  negligence 
is  in  signing  a  paper  which  is  a  reduction  of  a  contract  to  writing  or  the 
performance  of  a  contract,  the  party  signing  can  generally  have  relief, 
notwithstanding  his  negligence. 

"The  cases  of  the  performance  of  a  contract  formed  under  such  cir- 
cumstances of  mutual  mistake  that  the  law  will  relieve  the  parties,  have 
already  been  discussed  under  the  heading  of  Mutual  Mistake  in  Forma- 
tion, because  the  question  whether  the  party  who  has  performed  can  have 
any  relief  depends  on  the  mistake  in  formation,  and  differs  from  other 
cases  of  relief  because  of  mistake  in  formation  only  in  that  the  parties, 
one  or  both,  have  proceeded  further  in  the  carrying  out  of  the  contract. 

"Keener,  Quasi  Contracts  (1893)  122;  Bishop,  Contracts  (2  ed.  1907) 
Sec.  703.  The  contention  that  the  mistake  must  be  mutual  was  urged, 
without  success,  in  the  following  cases:  Garrard  V.  Frankel  (1862)  30 
Beav.  445,  Keener,  Vol.  3,  p.  261;  Keister  v.  Myers  (1888)  115  Ind.  312, 
Keener,  Vol.  3,  p.  314. 
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mistake  in  performance,  the  courts  have  used  expressions  to  that 
effect.18 

The  party  seeking  relief  from  a  mistake  in  performance  by 
the  other  party  cannot  be  deprived  of  his  remedy  because  he  did 
not  know  of  or  participate  in  the  mistake,  nor,  on  the  other  hand, 
can  the  party  who  has  made  the  mistake  in  performance  to  his 
own  prejudice,  be  deprived  of  his  remedy.  Furthermore,  when 
the  argument  that  the  mistake  must  be  mutual  is  attentively  con- 
sidered, it  will  be  found  to  have  an  effect  just  opposite  to  that 
generally  supposed.  The  greater  the  mutuality  of  the  mistake  in 
performance,  the  more  room  there  is  to  argue  that  the  parties 
have  waived  the  correct  performance  prescribed  by  the  terms  of 
the  contract  and  substituted  the  incorrect  performance.  When  the 
mutuality  is  less,  the  party  seeking  relief  has  stronger  ground  to 
insist  upon  the  compliance  with  the  terms  of  the  contract. 

Although  the  notion  that  the  mistake  must  be  mutual  is  fre- 
quently found  in  the  books,  it  clearly  proceeds  from  a  failure  to 
distinguish  between  mistake  in  formation  of  the  contract  and  mis- 
take in  performance,  which  distinction  is  of  great  importance  but 
is  generally  overlooked.  The  common  confusion  on  the  subject  is 
well  illustrated  by  the  remarks  of  a  learned  writer  in  the  Harvard 
Law  Review,19  who  calls  attention  to  two  cases  which  he  says  are 
inconsistent,  one,  the  case  of  Wood  v.  Boynton,*0  where  the  par- 
ties bought  and  sold  for  one  dollar  a  certain  stone  in  the  mutual 
and  erroneous  belief  that  it  was  a  topaz.  In  truth  it  was  a  dia- 
mond worth  $700,  and  it  was  held  that  there  was  a  mutual  error 
which  would  not  justify  relief  by  the  court.  The  other  is  the 
case  of  Chapman  v.  Cole,21  where  the  plaintiff*  passed  a  gold  coin, 
privately  issued  in  California  by  one  Moffat,  all  parties  mistaking 
it  for  a  fifty  cent  piece.  The  fifty  cent  piece  was  apparently  due 
under  some  contract,  and  the  plaintiff  was  allowed  to  recover  the 
value  of  the  Moffat  coin  from  a  third  person  to  whom  it  had  been 
passed  under  the  same  mistake.  The  distinction  between  the  cases 
is  clear.  The  first  was  that  of  the  sale  of  a  specific  chattel,  with 
a  mutual  mistake  as  to  value  in  the  formation,  for  which  the  law 

aE.  g.,  Metropolitan  Counties  Society  v.  Brown  (1859)  26  Beav.  454; 
Baldwin  v.  Nat.  Hedge  &  Wire-Fence  Co.  (1896)  73  Fed.  574;  Schoon- 
over  v.  Dougherty  (1879)  65  Ind.  463.  Court  relied  on  the  supposed 
circumstance  that  the  mistake  was  mutual.  Cleghorn  v.  Zumwalt  (1890) 
83  Cal.  155. 

"Edwin  H.  Abbot,  Jr.,  23  Harv.  L.  Rev.  608,  at  616  (1910). 

"(1885)  64  Wis.  265. 

"(Mass.  1858)    12  Gray  141. 
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affords  no  relief.  The  second  was  the  case  of  a  mistake  in  per- 
formance, one  party  giving  by  mistake  something  in  performance 
more  valuable  than  he  was  obliged  to,  and  it  was  properly  held 
that  he  could  recover  the  amount  of  that  performance. 

The  distinction  between  mistake  in  reducing  the  contract  to 
writing  and  mistake  in  performance,  although  clear  on  principle, 
IS  sometimes  difficult  to  draw  on  the  facts.  Thus,  in  the  case  of 
Garrard  v.  Frankel,22  there  was  an  agreement  to  lease  a  house  at 
a  certain  rental.  It  might  be  said  that  the  lease  in  which  there 
was  a  mistake,  executed  and  delivered  by  the  lessor,  was  the  per- 
formance of  the  previous  agreement  to  lease,  and  yet,  on  the 
other  hand,  that  the  lease  was  a  contract,  and  therefore  the  case 
was  one  of  mistake  in  reducing  the  contract  to  writing.23  The 
distinction  is  of  importance  in  the  interests  of  clear  thinking,  and 
has  been  already  referred  to. 

We  now  come  to  the  discussion  of  mistake  in  performance, 
and  we  shall  first  take  up  the  case,  previously  referred  to,  where 
the  party  performs  the  contract  in  ignorance  of  the  fact  that  he 
has  a  good  defence  for  refusing  to  perform.24  In  like  manner, 
and  for  the  same  reason,  the  party  accepting  performance  under 
the  contract  in  ignorance  of  the  fact  that  he  is  entitled  to  other 
or  more  valuable  performance,  is  entitled  to  a  similar  relief.  The 
remedy  here  was  originally  equitable,  the  party  who  had  per- 
formed being  helpless  at  common  law.  As  most  of  these  cases 
were  those  where  the  performance  was  the  payment  of  money, 
the  action  for  money  paid  under  a  mistake  was  adapted  to  the 
case,  and  the  equitable  principle  was  thus  introduced  into  the  com- 
mon law.  Many  of  the  cases  illustrating  these  principles  are  those 
where  an  insurance  company  pays  the  amount  due  under  the 
policy,  not  knowing  at  the  time  of  payment  that  there  is  a  good 
defence  to  the  claim.25 

22(i882)   30  Beav.  445,  Keener,  Vol.  3,  p.  261. 

"For  an  instance  of  preliminary  negotiation  preceding  a  lease,  see 
Paget  v.  Marshall  (1884)  L.  R.  28  Ch.  D.  255,  Keener,  Vol.  3,  p.  295. 
That  a  lease  is  the  performance  of  the  contract,  see  Gregory  v.  Wilson 
(1851)  9  Hare  683. 

"The  defence  may  arise  from  a  relievable  mutual  mistake  in  the  for- 
mation of  the  contract,  and  such  cases  have  already  been  discussed  under 
the  heading  of  Mutual  Mistake  in  Formation. 

23 Accordingly,  in  these  cases  the  company  recovered  the  amount  so  paid. 
Merchants  Ins.  Co.  v.  Abbott  (1881)  131  Mass.  397.  Defence  of  breach 
of  warranty.  DeHahn  v.  Hartley  (1786)  1  D.  &  E.  343.  Defence  of 
fraudulent  representation.  Life  Ins.  Co.  v.  Minch  (1873)  53  N.  Y.  144. 
Violation  of  clause  forbidding  other  insurance.  Ins.  Co.  v.  Walsh  (1853) 
18  Mo.  229.    Company  recovered  in  action  of  deceit.     Ins.  Co.  v.  Matthews' 
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Where  a  fire  insurance  policy  contained  a  clause  avoiding  the 
policy  if  the  insured  should  make  a  conveyance  of  the  property, 
and  the  insured  made  such  a  conveyance,  and  the  company,  in 
ignorance  thereof,  collected  assessments  on  the  policy,  it  was  held 
that  the  company  could  contest  the  policy  and  the  insured  could 
recover  back  the  premiums  paid.26  So,  also,  where  there  is  a 
payment  of  a  lapsed  policy,  the  case  is  that  of  a  payment  under  a 
supposed  contract  which  has  ceased  to  exist,  and  as  to  which  there 
is  no  liability,  and  with  respect  to  which  the  company  may  recover 
back  the  payment. 

This  principle  is  also  of  frequent  application  in  the  case  of 
life  insurance,  where  the  beneficiary  and  the  company  deal  with 
the  policy  under  a  mistake  as  to  the  existence  or  non-existence 
of  the  insured,  and  the  fact  turns  out  to  be  otherwise  than  they 
supposed.  In  this  case,  the  party  prejudiced  is  entitled  to  deal 
with  the  policy  in  accordance  with  the  fact  as  it  really  was.27 

In  these  cases,  the  payment  by  the  company  of  the  loss  is  the 
performance  of  the  contract,  and  the  acceptance  by  the  bene- 
ficiary of  the  amount  so  paid  is  the  acceptance  by  him  of  the  per- 
formance, and  the  performance  by  one  or  acceptance  by  the 
other,  in  the  shape  of  a  cancellation  of  the  policy,  renewal  or 
issuing  of  new  insurance  in  place  of  old,  is  a  mistake  in  per- 
formance, although  these  cases  are  not  generally  so  considered  by 
the  courts  and  text  writers.  Where,  however,  there  is  a  mutual 
doubt  as  to  whether  the  insured  is  alive,  and  the  agreement  as  to 
the  policy  is  plainly  in  relief  of  that  doubt,  the  agreement  is 
binding.28    So,  also,   where  the  insured  receives  payment  under  the 


(1869)  102  Mass.  221;  Ins.  Co.  v.  Sturgis  (Mass.  1859)  13  Gray  177. 
Defence  of  subrogation.  Castellain  v.  Preston  (1883)  L.  R.  11  Q.  B. 
Div.  380.  If  the  insurance  company  is  under  an  absolute  liability  to  pay 
a  certain  sum  for  total  loss,  and  in  ignorance  of  the  liability  cancels  the 
policy  for  the  balance  of  the  term  and  returns  the  unearned  premium,  it 
is  not  absolved  from  the  liability.     Duncan  v.  Ins.  Co.  (1893)   138  N.  Y.  88. 

'"Hazard  v.  Mutual  Fire  Ins.  Co.   (1863)   7  R.  I.  429. 

"Surrender  of  old  policy  and  taking  out  of  paid  up  policy.  Riegel  v. 
American  Life  Ins.  Co.  (1893)  *53  ?a-  St.  134,  Keener,  Vol.  3,  p.  191. 
Receipt  of  overdue  premiums  after  death  of  insured.  Pritchard  v.  Asso. 
(1858)  3  C.  B.  [n.  s.]  622.  See,  also,  Kelly  v.  Solari  (1841)  9  M.  &  W.  54. 
Thus,  where  the  insurance  company  pays  the  amount  of  the  policy  to  a 
holder,  each  thinking  the  insured  dead,  and  it  turns  out  that  he  really 
was  alive,  the  company  is  entitled  to  recover  back  the  amount  paid  and 
the  policy  is  to  be  reinstated.  Ins.  Co.  v.  Stewart  (Scotland  1871)  9  Ct. 
of  Sess.  Cas.,  3  series,  534. 

"Sears  v.  Grand  Lodge   (1900)    163  N.  Y.  374. 
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policy  by  mistake,  being  entitled  to  a  larger  amount,  he  is  entitled 
to  recover.29  When,  however,  the  money  is  really  due  in  con- 
science and  equity  under  the  contract,  there  can  be  no  recovery  of 
the  amount  paid,  even  though  there  was  a  technical  defence  in 
ignorance  of  which  the  payment  was  made,  and  under  which  the 
party  paying  might  have  successfully  resisted  an  action  against 
him  upon  the  contract.30  A  few  other  cases  of  mistake  in  pay- 
ment, where  there  was  a  defence,  are  collected  in  the  note.31 

But  where  the  party  making  the  payment  knows  at  the  time 
that  he  has  a  good  defence,  he  does  not  make  a  mistake.  He  has 
knowledge  of  the  facts,  and  voluntarily  pays  the  money,  and,  as 
may  be  expected,  the  law  is  that  he  cannot  have  any  relief,  and  he 
cannot  recover  the  amount  paid.32  Where,  however,  the  party 
settles  by  way  of  compromise,  there  can  be  no  recovery  on  the 
ground  of  unknown  defence.33  And  it  has  been  decided  in  some 
cases  that  if  the  party  performing  might  have  learned  of  the  de- 
fence, he  cannot  recover.34 

The  second,  third  and  fourth  cases  of  mistake  in  performance 
can  be  more  conveniently  discussed  together38  with  reference  to 

"Lord  v.  Accident  Asso.   (1894)  89  Wis.  19. 

"Franklin  Bank  v.  Raymond  (N.  Y.  1829)  3  Wend.  69;  Piatt  v. 
Bromage  (1855)  24  L.  J.  Ex.  63.  Overpayment  on  a  particular  account, 
money  due  on  whole  account.  Foster  v.  Kirby  (1862)  31  Mo.  496.  Loan 
repaid,  bond  given  for  it  not  enforceable,  of  which  party  paying  was 
ignorant.    Munt  v.  Stokes  (1792)  4  T.  R.  561. 

"Party  paying  note  thinking  it  is  his,  when  threatened  with  suit,  and 
in  fact  not  his  note,  can  recover  amount  paid.  Lewellen  v.  Garrett  (1877) 
58  Ind.  442.  Goods  deposited  on  storage  to  be  returned  or  a  fixed  value 
paid.  In  demand  for  a  return,  the  goods  not  being  found,  the  warehouse- 
men paid  the  amount  due  thinking  the  goods  stolen.  They  were  after- 
wards found  and  it  was  held  that  the  warehousemen  could  recover  or 
stop  payment  of  the  check,  even  though  they  were  negligent.  State  Sav. 
Bank  v.  Buhl  (1901)  129  Mich.  193;  Guild  v.  Baldridge  (Tenn.  1852) 
2  Swan  295. 

"Put  on  the  ground  of  lack  of  diligence  in  inquiring  as  to  the  defence. 
Nat.  Life  Ins.  Co.  v.  Jones  (N.  Y.  1873)  T.  &  C.  466.  Payment  of  note, 
with  knowledge  of  defence  on  the  ground  of  fraud.  Baldwin  v.  Foss 
(1887)  71  la.  389;  Morrison  v.  Ins.  Co.  (1872)  L.  R.  8  Exch.  40. 

"Stache  v.  Ins.  Co.   (1880)   49  Wis.  89. 

"In  the  case  of  Ins.  Co.  v.  Wager  (N.  Y.  1858)  27  Barb.  354,  the 
court  said  that  if  the  ignorance  was  as  to  a  matter  affecting  the  forma- 
tion of  the  contract,  the  company  must  be  held  to  a  duty  to  inquire,  but 
if  it  was  ignorance  as  to  a  matter  affecting  the  performance  of  the  con- 
tract, the  rule  was  different. 

"They  have  already  been  referred  to,  and  are  as  follows :  (2)  Per- 
formance of  a  contract  when  the  other  party  has,  by  mistake,  made  an 
insufficient  performance  of  his  part  of  the  contract.  (3)  Mistake  in  per- 
formance to  the  prejudice  of  the  other  party.  (4)  Mistake  in  performance 
to  the  prejudice  of  the  party  performing. 
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the  various  classes  of  cases  in  which  they  may  occur.  The  prin- 
cipal distinction  to  be  observed  is  that  between  the  case  where  the 
party  performing  makes  a  mistake  which  is  to  his  prejudice,  and 
the  case  where  he  makes  a  mistake  in  performance  to  the  preju- 
dice of  the  other  party.  The  party  performing  may  do  more  than 
he  promised  to  do,  so  that  he  himself  has  suffered  loss,  and  the 
other  party  has  reaped  an  undue  advantage  not  contemplated. 
In  such  case,  the  party  performing  may  proceed  in  a  court  of 
equity  for  a  decree  restoring  him  to  the  position  he  would  have 
been  in,  if  he  had  really  and  properly  performed  the  contract; 
or,  where  the  performance  is  the  payment  of  money,  he  may  bring 
an  action  for  money  paid  under  mistake. 

On  the  other  hand,  the  party  performing  may  do  less  than  he 
has  promised  to  do,  so  that  the  other  party  has  suffered  a  disad- 
vantage for  which  he  had  not  bargained,  and  which  was  not  con- 
templated in  the  contract.  In  this  case,  the  party  who  has  suffered 
may,  according  to  the  circumstances  of  the  case,  sue  on  the  con- 
tract at  common  law,  proceed  in  equity  for  relief  by  way  of 
decree  for  specific  performance,  or,  if  he  himself  has  not  yet  per- 
formed, he  may  refuse  to  perform,  and  defend  in  a  common  law 
action  for  damages  in  a  case  where  equitable  defences  are 
allowed,  or  if  he  cannot  do  this,  he  may  ask  for  an  injunction 
in  a  court  of  equity  to  restrain  the  other  party  from  suing  him  at 
law.  It  will  therefore  be  observed  that  where  the  mistake  in 
performance  is  to  the  prejudice  of  the  party  to  whom  the  per- 
formance is  due,  the  remedy  of  the  latter,  except  when  he  pro- 
ceeds by  way  of  specific  performance,  is  generally  on  the  con- 
tract,36 where  the  common  law  affords  ample  remedies  in  the  case 
where  the  performance  is  not  in  agreement  with  the  terms  of  the 
contract,  the  defence  that  the  one  performing  made  a  mistake  being 
no  answer  to  the  right  of  the  other  party  to  a  correct  perform- 
ance. 

Where,  however,  a  party  has  performed  by  mistake  to  his  own 
prejudice,  his  remedy  was  originally  equitable,  the  common  law 
affording  no  relief  until  the  introduction  of  the  action  for  money 
had  and  received.  These  principles  have  been  applied  to  a  number 
of  different  instances  of  mistake  in  performance  which  will  now 
be  referred  to. 

Thus,  where  the  party  owing  money  under  a  contract,  by  mis- 

""See  Miner  v.  Bradley  (Mass.  1839)   22  Pick.  457. 
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take  passes  counterfeit  money  in  payment,  the  other  party  is  not 
prejudiced  by  the  attempted  performance,  and  may  still  recover 
the  amount  due  under  the  contract.87 

Sometimes  a  chose  in  action  is  transferred  in  payment  of  the 
amount  due  under  a  contract,  and  here  we  must  make  a  distinc- 
tion. If  the  chose  in  action  is  a  specialty,  it  is  a  rule  of  the  com- 
mon law,  founded  on  the  supposed  importance  and  solemnity  of 
the  instrument,  that  the  sum  due  is  thereby  discharged,  being 
merged  in  an  obligation  of  a  higher  nature,  unless  the  parties 
expressly  agree  otherwise.  In  such  a  case,  therefore,  if  there  is 
no  express  agreement,  the  parties  take  the  risk  of  a  mistake  in  the 
instrument,  and  if  there  is  any  such  mistake,  there  can  be  no  relief. 
But  where  an  instrument  of  a  less  solemn  nature  is  given  and 
transferred,  as  a  note,  check,  or  bill  of  exchange,  the  rule  is  other- 
wise, and  the  sum  due  under  the  contract  is  not  discharged  unless 
the  parties  so  expressly  agree,  and  in  such  case,  if  there  is  any 
mistake  in  the  instrument  to  the  prejudice  of  either  party,  the 
law  will  give  relief.88 

In  all  cases  where  there  is  money  due  under  a  contract  or  on 

37Thomas  v.  Todd  (N.  Y.  1844)  6  Hill  340;  Markle  v.  Hatfield  (N.  Y. 
1807)  2  Johns.  455;  Young  v.  Adams  (1810)  6  Mass.  182;  Ramsdale  v. 
Horton  (1846)  3  Pa.  St.  330;  Lane  v.  Hogan  (Tenn.  1833)  5  Yerg.  290; 
Bank  v.  Buchanan  (1888)  87  Tenn.  32;  Kent  v.  Bornstein  (Mass.  1866) 
12  Allen  342. 

""The  following  are  cases  of  mistake  in  performance  by  way  of  error 
in  negotiable  paper.  Officers  of  a  corporation  signed  note  given  in  pay- 
ment of  amount  due  from  the  corporation  under  a  building  contract  in 
a  manner  that  made  them  individually  liable;  the  mistake  was  set  up  in 
a  suit  against  them  on  the  note,  and  the  liability  restricted  accordingly. 
Lee  and  Jamieson  v.  Percival  (1892)  85  la.  639;  Keener,  Vol.  3,  p.  135. 
Note  given  by  maker  in  settlement  of  amount  due  under  contract  by  mis- 
take drawn  for  more  than  the  amount  due;  the  maker  was  entitled  to  a 
defence  in  an  action  on  the  note.  Southall  v.  Rigg  (1851)  11  C.  B.  481. 
For  a  similar  case,  where  the  maker  obtained  no  relief,  the  note  having 
been  paid  and  mistake  not  discovered  until  after  one  year  and  two  months 
afterwards,  see  Brummit  v.  McGuire  (1890)  107  N.  C.  351.  Note  given 
in  payment  drawn  without  interest.  Botsford  v.  McLean  (N.  Y.  1866) 
45  Barb.  478.  Note  given,  interest  omitted;  maker  paid  the  interest  but 
could  not  recover.  Buel  v.  Boughton  (N.  Y.  1846)  2  Den.  91.  Where, 
however,  no  rate  of  interest  is  fixed  in  the  instrument,  and  the  party 
voluntarily  pays  more,  he  fixes  the  amount  of  the  performance  himself 
and  cannot  recover  an  excess,  which,  under  the  law,  he  need  not  have 
paid.  Carson  v.  Cochran  (Minn.  1892)  53  N.  W.  1130.  Holder  trans- 
ferred note  in  part  payment  for  goods  sold ;  seller  ignorant  of  insolvency 
of  the  maker;  holder  knew  of  insolvency.  Held,  that  seller  had  an  action 
for  deceit;  he  could  have  sued  on  the  contract,  there  being  a  mistake  in 
performance.  Gordan  v.  Irvine  (1898)  105  Ga.  144.  Mistake  in  failing 
to  endorse  note.  Hughes  v.  Nelson  (1878)  29  N.  J.  Eq.  547.  Mistake  as 
to  form  of  endorsement.  Stafford  v.  Fetters  (1881)  55  la.  484;  Keener, 
Vol.  3,  P.  86. 
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an  account  of  a  series  of  dealings  between  the  parties,  and  there 
is  a  mistake  in  the  amount  of  the  payment,  the  party  who  has  lost 
by  the  mistake  can  be  relieved;  if  he  has  overpaid,  which  is  the 
usual  case,  by  action  for  money  paid  under  mistake ;  if  he  has  not 
received  enough,  he  has  an  obvious  remedy  on  the  contract.39 

It  has  been  said  in  these  cases  that  the  law  implies  an  agree- 
ment to  repay  an  overpayment.  This  is  a  fiction  used  merely  to 
introduce  the  equitable  remedy  into  the  common  law.  There  is 
no  such  promise  and  no  necessity  at  the  present  time  of  implying 
one.     Common  justice  requires  the  correction  of  the  mistake.40 

""Relief  was  accordingly  afforded  in  the  following  cases.  Error  in 
account  stated.  Teller  v.  Sommer  (1890)  132  Pa.  St.  33;  Jones  v.  Dunn 
(Pa.  1842)  3  W.  &  S.  109;  Stuart  v.  Sears  (1875)  119  Mass.  143;  Worley 
v.  Moore  (1884)  97  Ind.  15.  Error  in  account  between  mortgagor  and 
mortgagee.  Daniel  v.  Sinclair  (1881)  L.  R.  6  App.  Cases  181.  Where  a 
debtor  on  a  note  secured  by  real  estate  pays  more  interest  than  the  note 
calls  for,  he  can  recover  the  excess,  whether  the  mistake  be  mutual  or 
not.  Stotsenburg  v.  Fordice  (1895)  142  Ind.  490.  Mortgagee  who  by 
mistake  credited  mortgagor  with  a  year's  interest  which  had  not  been 
paid,  entitled  to  recover  it  in  an  action  for  the  amount.  Tinslar  v.  May 
(N.  Y.  1832)  8  Wend.  561.  Mistake  in  payment  of  excess  interest. 
Mayor  v.  Tardos  (1883)  14  La.  Ann.  10.  Mistake  in  dividing  the  purchase 
money  of  land.  Haven  v.  Foster  (Mass.  1829)  9  Pick.  112.  A  creditor, 
with  others,  signed  an  agreement  giving  debtor  time  and  option  to  settle 
for  50% ;  debtor,  by  mistake,  supposing  he  owed  the  creditor  more,  in- 
tending, as  the  creditor  understood,  to  pay  50%  of  the  debt,  paid  the 
whole,  and  the  creditor,  who  knew  of  the  mistake,  did  not  mention  it. 
Held,  the  debtor  could  recover  back  half  the  amount  paid.  Trecy  v. 
Jefts  (1889)  149  Mass.  211.  Mistake  in  overpayment  under  a  contract. 
Belden  v.  State  (1886)  103  N.  Y.  1.  Where  the  plaintiff  had  paid  for 
two  parcels  of  terra  japonica,  one  of  25  tons,  the  other  of  150  tons,  and 
the  parcels  turned  out  to  be  only  24  tons  and  132^  tons  respectively,  he 
was  entitled  to  recover  the  overpayment.  Devaux  v.  Connplly  (1849) 
8  C.  B.  640.  Mistake  in  overpayment  on  a  building  contract,  recovered. 
Brown  v.  Gravel  Road  Co.  (1877)  56  Ind.  no;  R.  R.  Co.  v.  Faunce  (Md. 
1847)  6  Gill  68;  Sharkey  v.  Mansfield  (1882)  90  N.  Y  227.  Overpay- 
ment on  contract  for  cutting  and  hauling  logs ;  mistake  of  payor,  payee 
innocent;  demand  must  be  brought  before  bringing  suit.  Gillett  v.  Brew- 
ster (1890)  63  Vt.  312.  Overpayment  by  purchaser  in  a  continuing  con- 
tract for  the  sale  of  milk  in  periodical  deliveries.  Davis  v.  Kling  (N.  Y. 
1894)  77  Hun  598.  But  where  the  lessee  paid  the  lessor  habitually  more 
money  each  month  than  was  due,  the  rent  being  reserved  in  sterling 
money  and  estimated  and  paid  in  currency,  part  of  the  claim  was  barred 
by  the  Statute  of  Limitations,  and  as  to  the  balance,  there  was  on  the 
whole  account  some  rent  still  due,  estimating  the  payments  which  had 
been  made  correctly,  and  the  lessee  was  entitled  to  no  relief,  although 
there  was  a  dictum,  which  is  contrary  to  the  weight  of  authority,  that  he 
could  not  recover  the  excess.  Clarke  v.  Dutcher  (N.  Y.  1824)  9  Cowen 
674.  Double  payment  for  goods ;  party  paying  entitled  to  recover.  Beaden- 
baugh  v.  Cooper  (S.  C.  i860)  13  Rich.  L.  42.  For  other  cases  of  overpay- 
ment, see  Farrell  v.  Burbank  (Minn.  1894)  59  N.  W.  485;  McGinnis  v. 
The  Mayor  (N.  Y.  1876)  6  Daly  416;  Noyes,  French  and  Fickett  v.  Parker 
(1892)  64  Vt.  379;  Frambers  v.  Risk  (1872)  2  111.  App.  499. 

*°As  to  jurisdiction  of  equity  over  accounts,  see  Dickinson  v.  Lewis, 
Garth waite  &  Co.   (1859)   34  Ala.  638. 
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In  like  manner,  where  there  is  a  mistake  in  delivering  the  wrong 
goods,  or  in  delivering  more  goods  than  were  purchased,  the 
seller  can  recover  the  price  of  the  extra  amount  of  goods  if  the 
purchaser  declines  to  return  them.41 

So,  also,  where  the  subject  matter  of  the  contract,  as  in  the 
case  of  a  sale  of  commodities  in  bulk,  is  to  be  subsequently  ascer- 
tained, and  the  parties  make  a  mutual  mistake  in  thinking  that  a 
certain  lot  of  the  commodities  represents  the  quantity  specified  in 
the  contract,  so  that  one  party  pays  for  more  goods  than  he  re- 
ceives, or  the  other  delivers  more  goods  than  he  receives  payment 
for,  there  is  a  plain  case  of  a  mistake  in  performance,  and  either 
party  may  have  relief.42  But  where  there  is  a  continuing  contract 
of  periodical  delivery,  and  the  parties  agree  upon  the  result  of 
an  examination  of  some  one  or  more  of  the  deliveries  as  a  sample 
of  the  rest,  there  can  be  no  relief  if  the  others  turn  out  to  be 
otherwise,  because  the  parties  have  provided  for  the  doubtful  fact 
and  taken  the  risk.43 

Sometimes  when  a  contract  has  been  partly  performed,  there 
is  an  agreement  to  vary  the  balance  of  the  performance  yet  due. 
If  in  such  case  the  party  to  whom  the  performance  is  due  makes  a 
mistake,  he  can  have  relief.44  So,  also,  where  one  party  performs 
in  ignorance  of  the  circumstance  that  the  other  party  has  not  per- 
formed, he  may  recover  the  amount  paid.45 

Where  there  is  a  partnership,  and  the  parties  agree  to  dissolve 
upon  certain  terms,  there  is  a  contract  to  dissolve,  and  if  there  is 
any  error  in  the  performance  of  the  contract,  relief  may  be  had 

"Mistake  of  seller  in  setting  aside  barrels  of  No.  3  mackerel  in  place 
of  No.  1,  which  he  had  agreed  to  sell.  The  case  arose  on  an  attempt  by 
creditors  of  the  purchaser  to  replevy  the  goods.  The  court  said  the  title 
had  not  passed  and  they  took  nothing.  Gardner  v.  Lane  (Mass.  1865)  9 
Allen  492.  The  learned  editor  of  Walds'  Pollock,  Contracts  (2  ed.  1906) 
603,  p.  60,  treats  this,  and  the  court  seemed  to  take  the  same  view,  as  a  mis- 
take preventing  formation  of  contract.  It  is  apprehended,  however,  that 
there  was  a  complete  contract  for  135  bbls.  of  No.  1  mackerel,  and  that  not- 
withstanding the  proceedings,  the  purchaser  would  have  had  a  right  to 
sue  for  damages  for  non-delivery  of  the  135  bbls.  See  also  Jenkins  v. 
Mapes  (1895)   53  Ohio  St.  no. 

"Wheadon  v.  Olds  (N.  Y.  1838)  20  Wend.  174;  Devine  v.  Edwards 
(1881)   101  111.  138;  Calkins  v.  Griswold  (N.  Y.  1877)   II  Hun  208. 

"Murphy  v.   Ice  Co.    (1898)    49  N.  Y.   Supp.  279. 

"Scott  v.  Hall   (1899)   58  N.  J.  Eq.  42. 

"Bostock  v.  Jardine  (1865)  1  H.  &  C.  700,  put  by  the  court  on  the 
ground  of   failure  of  consideration. 


312  COLUMBIA   LAW   REVIEW. 

just  as  in  any  other  case  of  mistake  in  performance.46  A  few 
more  cases  of  mistake  in  performance  are  collected  in  the  note.47 
The  same  principles  apply  to  the  case  of  mistake  in  the  per- 
formance of  an  agreement  for  the  sale  of  real  estate.  The  mis- 
take in  these  cases  is  almost  universally  a  mistake  on  the  part 
of  the  vendor  in  making  the  conveyance,  which  mistake  may  be 
to  his  prejudice  or  the  prejudice  of  the  vendee.  A  few  cases 
have  been  found  of  mistake  on  the  part  of  the  vendee  in  paying 
or  providing  for  the  payment  of  the  purchase  money.48 

"As  where  one  of  the  parties  gave  the  other  a  note  which,  by  mutual 
mistake,  was  for  an  erroneous  sum.  Gould  v.  Emerson  (1894)  160  Mass. 
438;  Keener,  Vol.  3,  p.  324.  So  where  the  clerk  employed  by  the  parties 
to  ascertain  the  amount  due  by  one  of  the  partners,  made  a  mistake,  a 
settlement  made  on  that  basis  was  corrected.  Ivinson  v.  Hutton  (1878) 
98  U.  S.  79;  Keener,  Vol.  3,  p.  234.  Purchaser  of  interest  at  a  price 
proportionate  to  future  profits ;  payment  made  according  to  supposed 
profits  earned ;  discovered  afterwards  no  such  profits  had  been  earned ; 
recovery  of  the  amount  overpaid  allowed.  Townsend  v.  Crowdy  (i860) 
8  C.  B.  [n.  s.]  477.  So,  also,  where  the  partners  agree  to  dissolve,  payment 
to  be  made  according  to  certain  proportions,  an  erroneous  statement  was 
made  from  the  books  of  the  firm,  it  does  not  appear  by  whom ;  plaintiff 
overpaid  to  the  amount  of  the  error,  and  it  was  held  he  was  entitled  to 
relief.  Cobb  v.  Cole  (1890)  44  Minn.  278.  See  also  Locke  v.  Locke 
(1896)  166  Mass.  435.  It  is  important,  however,  in  these  partnership 
cases  to  distinguish  between  this  case  and  the  case  of  mistake  in  the 
formation  of  a  contract  to  dissolve,  as  where  one  partner  makes  a  mis- 
take by  reason  of  his  examination  of  the  books,  in  the  value  of  the 
interest. 

*TSale  of  bank  stock ;  seller  made  out  and  delivered  defective  transfer ; 
directed  to  make  a  proper  transfer.  McKay  v.  Simpson  (N.  C.  1849)  6 
Ired.  Eq.  452.  Mistake  in  payment  of  specie.  Merchants  Bank  v.  Bank 
of  the  United  States  (Pa.  1833)  4  Rawle  318.  County  issued  void  bonds 
in  payment  of  previous  valid  ones ;  still  liable  on  old  bonds.  Jefferson 
Co.  v.  Hawkins  (1887)  23  Ela.  223.  Deed  conveying  right  in  a  patent  re- 
formed on  application  of  the  vendor  to  conform  to  the  agreement  of  sale. 
Baldwin  v.  Nat.  Hedge  Wire  Fence  Co.  (1896)  73  Fed.  574.  Bill  of  sale 
of  personal  property,  which  specified  more  articles  than  were  included  in 
the  contract  of  sale,  reformed  on  bill  by  vendor.  Menomonee  Locomotive 
Co.  v.  Langworthy  (1864)  18  Wis.  444.  Where  erroneous  statement  is 
sent  for  an  amount  due  on  notes  to  surety  and  payment  is  made,  and  it 
appears  there  was  more  due,  the  payee  can  sue  for  the  amount  omitted. 
Aultman  &  Co.  v.  Graham  (1887)  29  111.  App.  77.  Where  in  part  per- 
formance of  a  contract  one  party,  as  part  of  the  consideration,  conveys 
certain  land,  and  it  turns  out  that  he  has  no  title  to  the  land,  the  other 
party,  who  is  prejudiced  by  the  mistake,  can  tender  a  reconveyance  and 
bring  suit  for  the  amount  due.  Moyer  v.  Shoemaker  (N.  Y.  1849)  5 
Barb.  319. 

"Vendor  conveyed  a  certain  tract  of  ground,  and  took  in  part  payment 
a  purchase  money  bond  and  mortgage  which  was,  for  a  certain  reason, 
void,  and  it  was  held  that  he  was  entitled  to  have  the  land  back  upon 
repayment  to  the  vendee  of  the  money  paid  on  account  of  the  purchase 
price,  without  interest.  Heacock  v.  Fly  (1850)  14  Pa.  St.  540.  In  settle- 
ment of  the  purchase  money  for  the  sale  of  real  estate,  it  was  agreed  that 
the  vendee  should  grant  a  life  annuity  purchasable  with  the  amount  of  the 
purchase  money;  there  was  a  mistake  in  the  calculation,  and  the  vendee 
granted  too  large  an  annuity.     On  bill  filed  the  court  annulled  the  deed 
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The  greater  liability  to  mistake  on  the  part  of  the  vendor 
probably  arises  from  the  circumstance  that  it  is  his  duty  to 
execute  the  conveyance,  which  is  an  instrument  of  highly  techni- 
cal character  requiring  special  skill  and  care  in  its  preparation, 
which  is  generally  left  to  a  scrivener  who  sometimes  knows  less 
about  the  matter  than  the  parties  themselves.  It  is  for  this  reason 
probably  that  the  parties  are  not  held  to  a  very  high  degree  of 
diligence  in  executing  or  accepting  the  deed.49 

If  the  vendor  makes  a  conveyance  to  his  own  prejudice,  his 
remedy  is  by  application  to  a  court  of  equity  to  reform  or  set 
aside  the  deed  and  direct  a  reconveyance,  or  in  an  action  at  com- 
mon law  to  recover  excess  of  purchase  money  due.80 

granting  the  annuity  and  directed  the  payment  of  the  original  purchase 
money.  Carpmael  v.  Powis  (1846)  10  Beav.  36.  Where  a  mortgage  had 
been  taken  in  part  payment  of  amount  due  for  sale  of  real  estate,  and 
there  was  a  mistake  as  to  the  solvency  of  the  mortgagor,  both  parties 
thinking  he  was  solvent  when  as  a  matter  of  fact  the  mortgage  was 
worthless,  it  was  held  that  the  vendor  was  entitled  to  relief,  evidently  a 
rescission  of  the  conveyance.     Knopp  v.  Fowler  (N.  Y.  1883)  30  Hun  512. 

"Vendee  not  precluded  from  relief  because  of  failure  to  exercise 
ordinary  care  in  examining  the  deed.  Hutchins  v.  Pettingill  (1876)  58 
N.  H.  3,  Keener,  Vol.  3,  p.  371;  Albany  Savings  Inst.  v.  Burdick  (1881) 
87  N.  Y.  40,  Keener,  Vol.  3,  p.  378. 

"Accordingly,  in  the  following  cases,  where  the  mistake  in  the  con- 
veyance was  to  the  prejudice  of  the  vendor,  he  was  entitled  to  relief. 
Reconveyance  presumably  of  the  excess  decreed.  Goode  v.  Riley  (1891) 
153  Mass.  585;  Keener,  Vol.  3.  p.  252.  Deed  omitted  certain  reservations. 
Welles  v.  Yates  (1871)  44  N.  Y.  525;  Keener,  Vol.  3,  p.  272.  Vendee 
knew  of  the  mistake  before  execution  of  deed ;  deed  reformed.  Cleghorn 
v.  Zumwalt  (1890)  83  Cal.  155,  Keener,  Vol.  3,  p.  322;  Canedy  v.  Marcy 
(Mass.  1859)  13  Gray  373,  Keener,  Vol.  3,  p.  35.  Vendor  subsequently 
conveyed  premises  mistakenly  included  to  others,  and  they  were  joined  as 
complainants  in  the  bill.  Loss  v.  Obry  (1871)  22  N.  J.  Eq.  52.  Vendor 
entitled  to  relief ;  contention  that  the  mistake  must  be  mutual  made  with- 
out success.  Harris  v.  Pepperell  (1867)  L.  R.  5  Eq.  L  Vendor  entitled 
to  relief;  must  return  the  consideration  before  he  can  have  the  deed  set 
aside.  R.  R.  Co.  v.  Steinfeld  (1884)  42  Ohio  St.  449.  Vendor  claimed  that 
a  reservation  in  the  deed  was  meant  to  have  a  wider  operation  than  the 
vendee  was  willing  to  admit.  Stockbridge  Iron  Co.  v.  Hudson  Iron  Co. 
(1871)  107  Mass.  290;  Keener,  Vol.  3,  p.  54.  Equity,  however,  will  not 
correct  a  deed  misdescribing  a  lot  when  the  vendee  has  an  action  at  law 
on  the  covenant  which  he  failed  to  pursue.  Daggett  et  al.  v.  Ayer  et  al. 
(1888)  65  N.  H.  82;  Keener,  Vol.  3,  p.  181.  Vendee  sold  to  a  third  party 
who  had  knowledge  of  the  mistake,  and  he  brought  ejectment  against  the 
vendor  for  the  land  erroneously  included  but  of  which  possession  ap- 
parently had  not  been  delivered.  He  was  restrained  by  injunction  and 
the  deed  reformed  as  against  him.  Bush  v.  Hicks  (1875)  60  N.  Y.  298. 
Deed  conveyed  surface  when  it  should  have  conveyed  fee  reserving  the 
coal ;  reformed  with  an  express  reservation  of  intervening  rights.  Baab 
V.  Houser  (1902)  203  Pa.  St.  470.  See  also  similar  case  of  Cook  v.  Liston 
(1899)  192  Pa.  St.  19.  For  a  case  of  error  in  the  estate  conveyed,  by 
reason  of  improper  use  of  technical  terms,  where  the  deed  was  cor- 
rected, see  Clayton  v.  Freet  (i860)  10  Ohio  St.  544;  Gillespie  v.  Moon 
(N.  Y.   181 7)    2  Johns.  Ch.  585.     Plaintiff  had  conveyed  to   defendant  a 
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If  the  conveyance  is  to  the  prejudice  of  the  vendee,  he  can,  if 
the  purchase  money  has  not  been  paid,  defend  on  the  agreement 
or  the  purchase  money  obligation  he  has  given.  Where  equitable 
remedies  are  allowed  at  common  law,  he  can  introduce  the  de- 
fence in  an  action  on  the  agreement;  where  they  are  not,  he 
must  apply  for  an  injunction  restraining  the  vendor  from  bring- 
ing a  suit  or  set  up  the  defence  in  answer  to  a  bill  for  specific 
performance  by  the  vendor.  If  the  purchase  money  has  all  been 
paid,  he  can  sue  for  money  paid  under  mistake,  or  sometimes 
file  a  bill  in  equity  for  a  rescission  of  the  performance  of  the 
contract.51 

piece  of  land  on  which  was  a  spring,  from  which  the  plaintiff's  aqueduct 
supplied  his  own  and  other  premises  with  water.  The  plaintiff  had  not 
intended  to  part  with  his  right  to  draw  water  from  the  spring,  but  by 
mistake  no  reservation  was  made  in  the  deed;  and  defendant,  at  the 
time  of  the  purchase,  did  not  know  of  the  existence  of  the  spring.  The 
defendant  was  given  an  option  either  to  make  a  conveyance  to  the  plain- 
tiff entitling  him  to  use  the  water  from  the  spring  or  to  reconvey  the 
land  on  repayment  of  the  purchase  money.  Brown  v.  Lamphear  (1862) 
35  Vt.  252.  Wife  who  by  mistake  signed  deed  conveying  her  separate 
property  to  secure  creditors  of  her  husband  entitled  to  relief  exonerating 
the  separate  property.  Loewenberg  v.  Glover  (1898)  19  Wash.  544;  but 
see  Barfield  v.  Price  (1871)  40  Cal.  535,  contra,  an  obscure  case  where 
the  vendor  conveyed  more  land  by  mistake  and  for  apparently  insufficient 
reason  was  not  permitted  to  have  relief ;  court  seemed  to  think  it  was 
necessary  for  the  wife  to  show  why  she  had  made  the  mistake.  Deed 
reformed  to  properly  state  an  incumbrance.  Hartford  &  Salisbury  Ore 
Co.  v.  Miller  (1874)  41  Conn.  112.  Vendor  failed  because  evidence  insuf- 
ficient. Tucker  v.  Madden  (1857)  44  Me.  206.  See  also  Allen  v.  Yeater 
(1880)  17  W.  Va.  128;  Merritt  v.  Getz  (1902)  19  Pa.  Super.  Ct.  505; 
Stines  v.  Hays  (1883)  36  N.  J.  Eq.  364.  Vendor,  however,  may  lose  his 
right  by  laches.  Willis  v.  Swartz  (1857)  28  Pa.  St.  413;  Lewis  v.  Lewis 
(1874)   5  Ore.  169;  Burr  v.  Hutchinson   (1873)   61   Me.  514. 

B1In  these  cases,  where  the  vendee  was  prejudiced  by  the  conveyance, 
he  was  afforded  relief :  Deed  prepared  by  scrivener  of  vendor,  con- 
veyed a  life  estate  instead  of  a  fee;  reformation  on  application  of  vendee; 
this  case  can  be  a  mistake  of  law  or  fact,  whichever  way  it  is  viewed. 
Dinwiddie  v.  Self  (1893)  145  111.  290;  Keener,  Vol.  3,  p.  137.  Deed  im- 
posed on  the  vendee  obligation  not  bargained  for;  deed  reformed  on  ap- 
plication. Kilmer  v.  Smith  (1879)  77  N.  Y.  226;  Keener,  Vol.  3,  p.  283. 
Deed  omitted  words  of  inheritance.  Sealey  v.  Brumble  et  al.  (N.  C. 
1862)  6  Jones  Eq.  295 ;  Keener,  Vol.  3,  p.  444.  Part  of  the  land  bought 
omitted.  James  v.  Cutler  (1882)  54  Wis.  172.  Deeds  corrected,  though  a 
number  of  successive  vendees,  on  bill  by  last  vendee  against  original 
vendor.  Blackburn  v.  Randolph  (1878)  33  Ark.  119.  Vendee  entitled  to 
recover  overpayment.  Goodspeed  v.  Fuller  (1858)  46  Me.  141;  Murdock 
v.  Gilchrist  (1873)  52  N.  Y.  242.  In  these  cases  the  vendor  made  a  suc- 
cession of  mistakes  in  conveying  to  several  vendees,  and  the  mistake  was 
rectified  between  them.  Cole  v.  Fickett  (1901)  95  Me.  265;  Wild  v. 
Hillas  (1859)  28  L.  J.  [n.  s.]  Ch.  170;  Hileman  v.  Wright  (1857)  9  Ind. 
126.  Vendor  made  a  subsequent  conveyance  of  the  erroneously  included 
property,  and  the  first  vendee  was  turned  into  a  trustee  for  the  second 
vendee.  Lamb  v.  Schiefner  (N.  Y.  1908)  129  App.  Div.  684;  see  note 
22  Harv.  L.  Rev.  449  (1909).  Vendee  entitled  to  a  conveyance  of  the 
part  omitted.     Wiswall  v.  Hall   (N.  Y.  1832)  3  Paige  313.     In  Trexler  v. 
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A  mortgage  is  a  conveyance  of  real  estate  in  performance  of 
a  previous  contract  between  the  parties  for  a  loan,  and  a  mis- 
take in  the  mortgage  is  a  mistake  in  performance.  Either  party 
prejudiced  can  have  relief  upon  the  same  principles  as  are  appli- 
cable to  the  case  of  relief  in  the  conveyance  of  land  under  an 
agreement  of  sale.52  The  remedy  in  these  cases  is  generally 
reformation  of  the  deed  or  mortgage,  and  is  to  be  sharply  dis- 

Fisher  (1889)  130  Pa.  St.  275,  the  agreement  was  oral;  the  vendee  went 
into  possession  and  made  improvements ;  the  vendor  subsequently  con- 
veyed another  lot;  vendee  entitled  to  reformation.  Deed  conveyed  to 
the  wife  of  the  vendee  alone,  when,  according  to  the  agreement,  the  con- 
veyance should  have  been  to  the  vendee  and  wife.  Corrigan  v.  Tierney 
(1889)  100  Mo.  276.  Agreement  of  sale  called  for  warranty  deed;  deed 
delivered  and  accepted  without  warranty  and  reformed.  Evants  v.  Strode 
(1842)  II  Ohio  St.  480.  So,  also,  where  the  seal  was  omitted  from  the 
deed,  it  was  reformed  on  bill  filed  by  vendee.  Michel  v.  Tinsley  (1879) 
69  Mo.  442.  Where  vendor  conveys  the  wrong  lot,  and  there  are  encum- 
brances put  on  the  lot  by  the  parties,  the  vendee  can  have  the  deed  re- 
formed, but  the  encumbrances  must  be  transferred  to  the  other  lot  sub- 
sequently conveyed.  Weston  v.  Wilson  (1870)  31  N.  J.  Eq.  51.  Error 
in  certificate  of  notary  corrected.  Simpson  v.  Montgomery  (1869)  25 
Ark.  365.  Vendee  entitled  to  maintain  bill  to  correct  description  in  deed, 
having  been  in  peaceful  possession  of  the  land  for  twenty  years,  and  mis- 
take only  recently  discovered.  Harold  Bros.  v.  Scott  and  Weaver  (1882) 
72  Ala.  373.  Parties  went  on  the  land,  identified  lot;  deed  by  mistake 
conveyed  more  than  the  lot  identified  and  was  reformed  in  ejectment 
against  vendor.  Fuchs  v.  Treat  (1877)  41  Wis.  404.  Vendees  cannot 
have  mistake  in  deed  corrected  without  joining  vendor  or  his  personal  rep- 
resentatives. Muller  v.  Rhuman  (1879)  62  Ga.  332.  Sometimes  the 
agreement  is  too  indefinite  to  be  enforced,  and  no  question  of  mistake 
can  arise  in  such  a  case.  Auer  v.  Matthews  (1906)  129  Wis.  143.  See  also 
for  relief  for  vendee.  Cake  v.  Peet  (1882)  49  Conn.  501;  Wall  v.  Meilke 
(1903)  89  Minn.  232;  Comstock  v.  Coon  (1893)  135  Ind.  640;  Farmers  & 
Mech.  Bank  v.  Detroit  (1864)  12  Mich.  445;  Crowe  v.  Levin  (1884)  95 
N.  Y.  423,  Keener,  Vol.  3,  p.  293. 

"Accordingly,  in  these  cases  the  mortgage  was  reformed.  Citizens 
Nat'l  Bank  v.  Judy  (1896)  146  Ind.  322;  Keener,  Vol.  3,  p.  433.  Judg- 
ment on  the  note,  and  that  the  mortgage  be  reformed  and  foreclosed. 
Keister  v.  Myers  (1888)  115  Ind.  312;  Keener,  Vol.  3,  p.  314.  Mortgage 
did  not  contain  all  the  land  agreed  upon;  after  sheriff's  sale  the  mortgage 
and  deed  to  the  purchaser  were  reformed.  Marks  v.  Taylor  (1900)  23 
Utah  152.  Mortgage  executed  by  mistake  without  a  seal,  corrected. 
Gaylord  v.  Pelland  (1897)  169  Mass.  276.  Error  reversing  the  names  of 
the  parties  in  drawing  up  the  mortgage,  corrected.  Miller  v.  Davis  (1873) 
10  Kan.  541.  Where  the  mortgagor  signed  the  mortgage  without  reading 
it,  and  it  included  another  note  of  which  he  was  ignorant,  held,  mort- 
gagor entitled  to  redeem  without  paying  the  other  note.  Nourse  v.  Jen- 
nings (1902)  180  Mass.  592.  Deed  intended  for  a  mortgage  reformed. 
Remington  v.  Higgins  (1880)  54  Cal.  620;  Adams  v.  Stevens  (1861)  49 
Me.  362.  See  also  Love  v.  Sierra  Nevada  &c.  Co.  (1867)  32  Cal.  639; 
Sowler  v.  Day  (1882)  58  la.  252;  Dwight  v.  Tayler  (1883)  49  Mich.  614; 
Rider  v.  Powell  (1863)  28  N.  Y.  310;  Rhodes  v.  Outcalt  (1871)  48  Mo. 
367;  Quincy  v.  Baker  (1869)  37  Cal.  465.  In  these  cases  there  was  in- 
sufficient proof  of  mistake  in  drawing  the  mortgage.  Lake  v.  Meacham 
(1861)  13  Wis.  355;  McClellan  v.  Sanford  (1870)  26  Wis.  595;  Harter  v. 
Christopher  (1873)  32  Wis.  245;  Dozier  v.  Mitchell  (1880)  65  Ala.  511; 
Hinton  v.  Ins.  Co.  (1879)  63  Ala.  488;  Alexander  v.  Caldwell  (1876)  55 
Ala.  517. 
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tinguished  from  the  case  of  reformation  of  a  contract  which  has 
been  erroneously  reduced  to  writing.  The  solution  of  the  ques- 
tion of  mistake  in  the  performance  of  oral  agreements  for  the 
sale  of  real  estate  is  further  complicated  by  the  provisions  of  the 
Statute  of  Frauds,  and  the  cases  dealing  with  the  question  lie 
outside  the  limits  of  this  article.' 

Where,  however,  the  supposed  mistake  is  in  performance,  as 
in  the  form  of  expression  of  the  deed,  and  the  question  is  dis- 
cussed between  the  parties,  and  a  clause  omitted  because  they 
mutually  agree  that  it  is  unnecessary  or  because  one  of  the  parties 
promises  the  other  that  its  omission  will  make  no  difference,  the 
question  is  not  one  of  mistake;  it  is  a  question  of  fraud  or 
estoppel.53 

Where  a  party,  under  a  written  contract,  is  entitled  to  a  cer- 
tain performance,  and  a  different  performance  is  tendered  him, 
which  he  knowingly  accepts,  he  cannot  thereafter  complain  of  a 
mistake,  particularly  if  he  had  objected  to  the  performance  ten- 
dered and  withdrawn  the  objection.64 

The  principles  relating  to  a  demand  before  bringing  suit  are 
omitted  through  lack  of  space,  as  is  also  a  discussion  of  the  ques- 
tion of  when  the  party  seeking  relief  must  offer  to  place  the  other 
party  in  his  former  position.55  As  to  the  latter,  it  may,  however, 
be  pointed  out  that  where  there  has  been  a  mistake  in  performance, 
the  party  prejudiced  who  has  committed  the  mistake  must  put 
the  other  party  absolutely  in  his  former  position,  and  give  him  all 
he  was  entitled  to  under  the  contract.56  But  where  the  mistake 
in  performance  is  to  the  prejudice  of  the  other  party,  no  such  duty 
exists  because  the  other  party  is  entitled,  unless  he  waives  it,  at 
all  times  and  in  all  events  to  a  correct  and  proper  performance 
of  the  contract. 

It  frequently  happens  that  one  of  the  parties  to  a  contract  re- 
quires security  from  the  other  for  faithful  performance  on  the 
latter's  part.  The  common  instance  of  this  is  the  case  of  a  con- 
dyle v.  Fehley  (1892)  81  Wis.  67,  Keener,  Vol.  3,  p.  131;  Martin  v. 
N.  Y.,  Susq.  &  Western  R.  R.  Co.  (1882)  36  N.  J.  Eq.  109,  Keener,  Vol. 
3,  p.  89;  Green  v.  Morris  &  Essex  R.  R.  Co.  (1858)  12  N.  J.  Eq.  165, 
Keener,  Vol.  3,  p.  25. 

"Accordingly  no  relief  in  these  cases.  Deed  not  in  accordance  with 
agreement  of  sale.  Whittemore  v.  Farrington  (1879)  76  N.  Y.  452; 
Keener,  Vol.  3,  p.  209. 

56Some  slight  reference  to  this  matter  has  been  made  in  some  of  the 
notes. 

"See  -Hendricks  v.  Goodrich  (1862)   15  Wis.  750. 
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tract  of  loan.  If  the  agreement  is  that  one  party  is  to  give  good 
security  or  security  to  have  a  certain  specified  effect,  and  the  se- 
curity he  gives  is  not  good  or  does  not  have  the  effect  specified, 
then  he  has  made  a  mistake  in  performance  to  the  prejudice  of  the 
other  party,  and  the  latter  can  have  relief.  The  security  can  be 
reformed  to  conform  to  the  standard  set  by  the  previous  con- 
tract.67 

Where,  however,  the  agreement  calls  for  the  giving  of  a  cer- 
tain security  in  performance,  then  no  mistake,  mutual  or  unilateral 
as  to  the  effect  of  the  security,  can  be  any  ground  for  reliei, 
because  the  parties  have  agreed  upon  that  particular  security  as  a 
performance  to  that  extent  of  the  contract,  and  for  a  court  of 
equity  to  reform  it  and  decree  the  giving  of  any  other  security, 
would  be  making  a  new  contract  for  the  parties,  which  the  Chan- 
cellor always  carefully  avoids.  Even  if,  in  this  case,  the  giving 
of  the  security  or  the  agreement  for  the  giving  of  a  security  of  a 
certain  effect  is  regarded  as  a  formation  of  the  contract,  the  result 
is  the  same  because,  as  we  have  seen,  no  mutual  mistake  in  forma- 
tion can  have  any  greater  effect  than  to  relieve  the  party  preju- 
diced by  the  mistake  from  the  burden  of  the  contract,  and  for  a 
court  of  equity  in  a  case  of  this  kind  to  reform  the  security, 
would  be  to  increase  the  burden  of  the  contract,  for  which  result 
no  authority  has  been  discovered. 

The  leading  case  on  this  point  is  Hunt  v.  Roasmanier's 
Adm'rs.58  In  that  case  B  had  loaned  A  money  and  taken  as  col- 
lateral security  a  power  of  attorney  to  sell  A's  interest  in  a  certain 

"The  debtor  made  an  agreement  to  give  security  by  confessing  judg- 
ment; it  turned  out  that  the  judgments  he  confessed  were  void,  and  the 
creditor  was  held  to  have  the  same  position  as  he  would  have  had  had 
the  judgment  been  valid.  Lanning  v.  Carpenter  (1874)  48  N.  Y.  408. 
Where  the  creditor  of  a  firm  took  in  settlement  of  an  account  due  him  a 
bond  signed  by  one  partner  under  seal,  which,  however,  did  not  bind  the 
other  partners  but  which  the  parties  supposed  did  bind  the  other  partners, 
the  creditor  can  have  relief  in  equity  from  the  mistake.  McNaughton  v. 
Partridge  (1842)  11  Ohio  St.  223.  Where  a  creditor  with  land  pledged 
as  a  security  was  about  to  proceed  on  his  claim,  it  was  agreed  that  the 
creditor  should  take  the  land ;  a  deed  was  made  which  it  turned  out  was 
void,  because  the  wife  of  the  debtor  did  not  join,  and  it  was  held  the 
creditor  was  entitled  to  relief,  as  the  contract  of  settlement  had  not  been 
executed  according  to  its  terms,  as  the  conveyance  did  not  give  the 
creditor  what  was  agreed  to  be  given,  to-wit,  the  land  of  the  debtor. 
The  bill  prayed  for  an  order  directing  the  wife  to  sign,  but  the  court 
directed  that  the  creditor  should  have  his  security  restored.  Sparks  v. 
Pitman  (1875)  51  Miss.  511.  Contract  of  loan;  judgment  note  given  as 
security  omitted  the  words  "with  interest"  which  had  been  agreed  upon; 
reformed  after  judgment  entered.     Gump's  App.   (1870)   65  Pa.  St.  476. 

"(1823)  8  Wheat.  174;  Keener,  Vol.  3,  p.  6;  s.  c.  (1828)    1  Pet.  1. 
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vessel.  Both  parties  thought,  and  were  so  advised,  that  the  power 
of  attorney  would  give  B  as  perfect  security  as  would  be  given  by 
deed  or  mortgage.  It  is  clear,  therefore,  that  this  is  an  ordinary 
case  of  an  application  by  A  for  the  loan  of  money  and  promise 
by  B  to  loan  the  money  upon  sufficient  or  certain  security,  and  an 
offer  by  A  of  security  which  is  agreed  upon  and  received  by  B. 
The  loan  not  having  been  paid,  and  A  having  died,  B  took  pos- 
session of  the  vessel  and  ordered  the  interest  of  A  sold.  A's 
administrators  forbade  the  sale,  and  B  filed  a  bill  to  compel 
them  to  join  in  the  sale.  The  defendants  demurred.  The  court 
held  that  the  power  of  attorney  expired  with  the  death  of 
A,  and  then  said  that  they  were  unwilling,  where  the  effect  of 
the  instrument  was  acknowledged  to  have  been  entirely  misunder- 
stood by  both  parties,  to  say  that  a  court  of  equity  was  incapable 
of  affording  relief,  and  reversed  the  decree  of  the  court  below 
sustaining  the  demurrer,  and  sent  the  case  back  for  further  pro- 
ceeding. Upon  the  second  appeal,  the  court  refused  to  give  B 
any  relief,  proceeding  upon  the  ground  that  a  power  of  attorney 
was  given  by  A  in  performance  of  the  contract,  with  the  consent 
and  approbation  of  both  parties,  and  that  being  the  contract  of 
the  parties,  a  court  of  equity  could  not  make  another  by  decreeing 
a  different  performance ;  that  the  mistake  was  a  mistake  of  counsel 
as  to  the  law,  participated  in  by  both  parties,  and  therefore  not 
such  a  mistake  as  a  court  of  equity  would  relieve  against. 

It  was  unnecessary  for  the  court  to  refer  to  the  circumstance 
that  it  was  a  mistake  of  law,  because,  as  clearly  appears  upon  an 
analysis  of  the  facts  of  the  case,  the  identical  document  in  ques- 
tion was  given  by  the  borrower  and  accepted  by  the  lender  in  full 
performance  of  the  contract;  and,  of  course,  the  legal  effect  of 
the  document  having  been  discussed  at  the  time,  and  the  money 
loaned,  and  the  document  accepted  by  the  lender,  it  is  clear  that 
the  court  could  not  reform  the  document  because  there  was  no 
contract  by  which  the  reformation  could  be  measured,  and  conse- 
quently any  reformation  would  be  making  a  new  contract  between 
the  parties.69 

""Gibson,  C.  J.,  in  Tyson  v.  Passmore  (1845)  2  Pa.  St.  122  at  125,  says 
that  the  accident  was  the  true  ground  of  decision  in  the  case.  Mr. 
Bigelow,  "Mistake  of  Law  as  a  Ground  of  Equitable  Relief,"  1  Law  Q. 
Rev.  298  (1885),  see  also  1  Story,  Eq.  Juris.  (13  ed.  1886)  113  n.,  says 
that  it  has  been  supposed  that  this  case  draws  a  distinction  between  mis- 
take in  reducing  the  contract  to  writing  and  mistake  with  regard  to  the 
legal  meaning  or  effect  of  a  written  instrument  agreed  upon  as  repre- 
senting the  contract  of  the  parties ;  that  this  distinction  is  not  sound  and 
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Where  one  party  in  the  performance  of  the  contract  makes  a 
mistake  and  confers  the  benefit  of  the  performance  on  a  third 
party  instead  of  on  the  other  party  to  the  contract,  he  must  suffer 
the  consequences  of  his  mistake.  The  third  party  cannot  be  com- 
pelled to  pay  for  a  benefit  conferred  against  his  will  or  without 
his  knowledge,  and  the  other  party  to  the  contract  obviously  can- 
not be  compelled  to  pay  for  a  performance  he  never  received.80 

The  discussion  has  been  confined  to  the  effect  of  mistake  as 
between  the  parties  to  the  contract.81  There  are  a  number  of 
cases  dealing  with  the  effect  of  mistake  as  to  third  parties,  to 
which,  however,  lack  of  space  forbids  any  extended  reference. 
These  cases,  a  few  of  which  are  collected  in  the  note,  seem  to  be 
governed  more  by  equitable  principles  relating  to  notice  than  by 
the  law  of  contract  as  modified  by  mistake.82 

V.    Summary. 

We  have  now  finished  an  investigation  of  part  of  a  very  con- 
fused branch  of  the  law,  and  a  brief  summary  of  the  discussion 

the  case  does  not  support  it,  but  that  the  case  proceeds  upon  the  ground  that 
there  was  deliberation  with  knowledge  and  choice  of  a  course,  which, 
however,  it  afterwards  turned  out,  was  not  the  right  course ;  that  the 
case  decides  the  very  sound  principle  that  where  a  particular  course  is 
taken  upon  deliberation  in  preference  to  another  present  to  the  minds 
of  the  parties,  the  action  so  far  is  final. 

""Isle  Royal  Mining  Co.  v.  Hertin  (1877)  37  Mich.  332;  Boyer  v. 
Richardson  (1897)  52  Neb.  156;  Higgs  v.  Scott  (1849)  7  C.  B.  63;  Braith- 
wait  v.  Bain   (1896)   66  Minn.  325. 

"Mistake  can,  of  course,  be  corrected  as  well  against  volunteers  claiming 
under  the  parties  as  against  the  parties  themselves.  Christman  v.  Colbert 
(1885)  33  Minn.  509;  Keener,  Vol.  3,  p.  428. 

"Mistake  cannot  be  corrected  as  against  purchaser  for  value  without 
notice.  Sealey  v.  Brumble  (N.  C.  1862)  6  Jones  Eq.  295,  Keener,  Vol.  3, 
p.  444;  Harms  v.  Coryell  (1899)  177  111.  496;  Galbraith  v.  Galbraith  (Pa. 
1837)  6  Watts  112;  DeCamp  v.  Hamma  (1876)  29  Ohio  St.  466;  Walker 
V.  Ebert  (1871)  29  Wis.  194;  Foster  v.  Kingsley  (1877)  67  Me.  152; 
Henry  v.  Smith  (1877)  76  N.  C.  311;  Harlan  v.  Central  Phos.  Co.  (Tenn. 
1901)  62  S.  W.  614;  Youmans  v.  Egerton  (N.  Y.  1878)  16  Hun  28.  For 
cases  where  the  mistake  was  in  a  deed,  and  the  grantee  or  vendee  sought 
to  have  the  mistake  corrected  as  against  third  parties,  see  Stone  v.  Hall 
(1850)  17  Ala.  577;  Earkins  v.  Biddle  (1852)  21  Ala.  252;  Kelly  v.  Turner 
(1883)  74  Ala.  513,  Keener,  Vol.  3,  p.  92;  s.  c.  (1881)  70  Ala.  85;  Schoon- 
over  v.  Dougherty  (1879)  65  Ind.  463,  vendee  against  judgment  creditor 
of  the  vendor.  Third  party  cannot  take  advantage  of  the  mistake  until 
deed  has  been  corrected.  Nelson  v.  Davis  (1872)  40  Ind.  366.  For  cases 
of  attempt  by  mortgagee  of  real  estate  to  have  mortgage  reformed: 
Against  attaching  creditor.  Bullock  v.  Whipp  (1885)  15  R.  I.  195; 
Keener,  Vol.  3,  p.  442.  Against  widow  of  mortgagor.  Chapman  v. 
Fields  (1881)  70  Ala.  403;  Citizens  Nat.  Bank  of  Attica  v.  Judy  (1896) 
146  Ind.  322;  Keener,  Vol.  3,  p.  433.  A  minor  was  entitled  to  relief 
against  the  mistake  of  his  guardian.  Baker  v.  Massey  (1879)  50  la.  399. 
Minor  not  entitled  to  relief  because  of  twenty  four  years'  laches.  Gal- 
braith v.  Galbraith   (Pa.  1837)  6  Watts  112. 
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will  no  doubt  assist  the  reader  in  more  clearly  understanding  the 
conclusions  we  have  reached. 

Relief  from  mistake  is  exceptional,  and  therefore  depends 
more  on  the  particular  principles  governing  the  case  in  which  the 
mistake  occurs  than  it  does  on  general  principles  relating  to  the 
subject  as  a  whole.  Failure  to  adopt  this  view  has  caused  a  large 
part  of  the  difficulty  in  the  subject. 

The  distinction  between  mistake  of  law  and  mistake  of  fact 
originated  in  the  year  1802,  in  the  notion  that  the  maxim  that 
everyone  is  presumed  to  know  the  law  is  of  general  application, 
and  the  distinction  is  still  generally  observed  by  the  courts.  Al- 
though some  of  the  greatest  lawyers  have  studied  the  matter  at- 
tentively, no  one  of  them  has  been  able  either  to  draw  the  dis- 
tinction between  a  mistake  of  fact  and  a  mistake  of  law,  or  to 
discover  the  principle  upon  which  relief  will  be  withheld  in 
case  of  mistake  of  law.  There  are,  therefore,  good  reasons  for 
disregarding  the  distinction  as  a  mere  notion  originating  in  a 
dictum  incomprehensible  to  the  greatest  minds,  having  no  support 
in  reason,  producing  hopeless  confusion,  and  incapable  of  practical 
application.  It  has  therefore  been  assumed  in  the  discussion  that 
there  is  no  reason,  at  least  so  far  as  the  law  of  contract  is  con- 
cerned, for  distinguishing  between  a  mistake  of  law  and  a  mistake 
of  fact. 

The  principles  involved  in  awarding  the  relief  which  the  law 
affords  in  the  case  of  mistake  in  the  formation  and  performance 
of  a  contract  appear  to  be  as  follows.63 

When  either  or  both  of  the  parties  make  a  mistake  as  to  the 

63Note  on  Non-Contractual  Acts.  In  the  following  cases  the  mistake 
was  as  to  a  non-contractual  act.  Mistake  in  paying  void  taxes,  fines,  etc. 
Brundage  v.  Port  Chester  (1886)  102  N.  Y.  494;  Louisville  &  Nashville 
R.  R.  Co.  v.  Commonwealth  (1890)  89  Ky.  531;  City  of  Louisville  v. 
Henning  (Ky.  1866)  1  Bush  381;  Tatum  v.  Trenton  (1890)  85  Ga.  468; 
Phelps  v.  Mayor  (1889)  112  N.  Y.  216;  Lamborn  v.  County  Commissioners 
(1877)  97  U.  S.  181;  Langevin  v.  City  of  St.  Paul  (1892)  49  Minn.  189; 
Kraft  v.  City  of  Keokuk  (1862)  14  la.  86;  Cahaba,  Town  Council  of  v. 
Burnett  (1859)  34  Ala.  400;  Bucknall  v.  Story  (1873)  46  Cal.  589;  Lester 
v.  Baltimore  (1868)  29  Md.  415;  Camden  v.  Green  (1892)  54  N.  J.  L.  591; 
Vanderbeck  v.  Rochester  ( 1890)  122  N.  Y.  285 ;  Evans  v.  Hughes  County 
(S.  D.  1892)  52  N.  W.  1062;  Bailly  v.  Paullina  (1886)  69  la.  463;  City  of 
Indianapolis  v.  McAvoy  (1882)  86  Ind.  587.  Mistake  in  making  return 
for  taxation  to  assessor.  Dunnell  Mfg.  Co.  v.  Inhabitants  of  Pawtucket 
(Mass.  1856)  7  Gray  277;  Charlestown  v.  County  Commissioners  (1872) 
109  Mass.  270.  Mistake  of  sheriff  in  paying  execution  creditors.  Glenn 
v.  Shannon  (1879)  12  S.  C.  570;  Rutherford  v.  Mclvor  (1852)  21  Ala. 
750;  Norris  v.  Blethen  (1841)  19  Me.  348;  Standish  v.  Ross  (1849)  7 
Exch.   527;  Kingston  Bank  v.  Eltinge    (1869)   40  N.  Y.  391.     Mistake   in 
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terms  of  an  offer  and  acceptance,  no  contract  is  formed.  This  is 
sometimes  termed  "mutual  mistake,"  erroneously  so  because  there 
is  no  necessity  for  the  mistake  to  be  mutual.  It  is  more  correctly 
designated  as  a  misunderstanding. 

levy  of  execution.  Young  v.  McGowen  (1873)  62  Me.  56.  Mistake  by 
plaintiff  in  execution  as  to  defendant's  title  in  purchasing  at  sheriff's  sale. 
First  Nat'l  Bank  of  Hastings  i>.  Rogers  (1875)  22  Minn.  224.  Mistake 
in  payment  by  plaintiff  in  execution  to  sheriff  of  commissions  not  legally 
due.  Newell  v.  March  (N.  C.  1848)  8  Ired.  L.  441.  Payment  of  costs 
erroneously  taxed  by  prothonotary.  West  v.  Houston  (Del.  1844)  1  Harr. 
170.  Payment  of  costs  on  void  judgment  afterwards  received.  Ford  v. 
Brownell  (1868)  13  Minn.  184.  Mistake  in  payment  of  money  by  plaintiff 
in  execution.  Ex  parte  James  (1874)  L.  R.  9  Ch.  App.  609.  Mistake  in 
entry  in  land  office.  Lamb  v.  Harris  (1850)  8  Ga.  546.  Mistake  in  paying 
costs  to  attorney.  Moulton  v.  Bennett  (N.  Y.  1836)  18  Wend.  586.  Mistake 
by  banks  with  reference  to  checks,  drafts,  depositors'  accounts,  etc. 
Appleton  Bank  v.  McGilvray  (Mass.  1855)  4  Gray  518;  Peterson  v. 
Union  Nat.  Bank  (1866)  52  Pa.  St.  206;  Merchants  Nat.  Bank  v.  Nat. 
Eagle  Bank  (1869)  101  Mass.  281;  Boyleston  Nat.  Bank  v.  Richardson 
(1869)  101  Mass.  287;  Oddie  v.  Bank  (1871)  45  N.  Y.  745;  Whiting  v. 
Bank  (1879)  77  N.  Y.  363;  Bank  v.  Burkhardt  (1879)  100  U.  S.  686; 
Southwick  v.  First  Nat.  Bank  (1881)  84  N.  Y.  420;  Preston  v.  Canadian 
Bank  (1883)  23  Fed.  179;  Bank  v.  Bank  (1885)  139  Mass.  513;  Bank  v. 
Swift  (1889)  70  Md.  515;  Meredith  v.  Haines  (1884)  14  W.  N.  C.  364; 
Harvey  v.  Bank  (1888)  119  Pa.  St.  212;  Neal  v.  Coburn  (1898)  92  Me. 
139;  Savings  Bank  v.  U.  S.  (1894)  64  Fed.  703;  Bank  v.  Bank  (1888) 
128  U.  S.  26;  Woodland  v.  Fear  (1857)  7  E.  &  B.  519;  Bank  v.  Devenish 
(1890)  15  Col.  229;  Mutual  Savings  Inst.  v.  Enslin  (1870)  46  Mo.  200. 
Mistake  in  drawing,  endorsing,  accepting,  paying  bills  of  exchange  and 
promissory  notes :  Acceptor's  mistake  in  paying  forged  bill  of  exchange. 
Smith  v.  Mercer  (1815)  6  Taunt.  76.  Drawee's  mistake  in  accepting  and 
paying  bill  of  exchange.  Bank  v.  Burkham  (1875)  32  Mich.  328.  Drawer's 
mistake  in  drawing  bill  of  exchange.  Placer  Co.  Bank  v.  Freeman  (1899) 
126  Cal.  90.  Mistake  by  accommodation  endorser  in  paying  note  on  which 
he  is  not  liable.  Sheridan  v.  Carpenter  (1872)  61  Me.  83;  Fraker  v.  Little 
(1880)  24  Kan.  598.  Mistake  in  acknowledging  note  barred  by  the  Statute 
of  Limitations.  Harner  v.  Price  (1880)  17  W.  Va.  523.  Mistake  in  paying 
draft.  Koontz  v.  Bank  (1873)  51  Mo.  275;  see  also  Ray  v.  Bank  of 
Kentucky    (Ky.   1843)    3  B.   Mon.  510. 

Mistake  by  fiduciaries.  The  case  of  a  mistake  by  a  fiduciary  arises  in 
several  aspects :  ( 1 )  mistake  in  non-contractual  acts  as  to  the  legal  title ; 
(2)  mistake  in  contractual  acts  as  to  the  legal  title;  (3)  mistake  in  either 
case  as  affecting  the  claim  of  the  cestui  que  trust,  and  the  right  of  the 
latter  to  hold  the  trustee  accountable;  (4)  mistake  of  the  trustee  in  deal- 
ing with  the  cestui  que  trust;  (5)  mistake  of  the  cestui  que  trust  in  deal- 
ing with  the  trustee.  The  following  are  a  few  cases  of  mistakes  by 
fiduciaries:  Mistake  by  executor.  Lichfield  v.  Baker  (1849)  13  Beav.  447; 
Northrop's  Exrs.  v.  Graves  (1849)  19  Conn.  548;  Brandon  v.  Brown  (1883) 
106  111.  519.  Mistake  by  administrator.  Mansfield  v.  Lynch  (1890)  59 
Conn.  320;  Culbreath  v.  Culbreath  (1849)  7  Ga.  64;  Davis  v.  Bagley  (1869) 
40  Ga.  181.  Mistake  by  trustee  in  conveying  the  trust  property.  Hender- 
son v.  Dickey  (1864)  35  Mo.  120.  Mistake  of  trustee  in  paying  cestui  que 
trust.  In  re  Home  [1905]  1  Ch.  76,  see  18  Harv.  L.  Rev.  546;  Girard 
Trust  Co.  v.  Harrington  (1903)  23  Pa.  Super.  Ct.  615;  Rogers  v.  Ingham 
(1876)  L.  R.  3  Ch.  Div.  351,  Keener,  Vol.  3,  p.  75.  Mistake  by  cestui  que 
trust  in  dealing  with  trustee.     Whelen's  App.  (1872)  70  Pa.  St.  410. 

Mistake  by  assignees.  Mistake  by  assignee  in  handling  the  assigned 
estate.     Apps.  of  During,  King  &  Miller  (1850)   13  Pa.  St.  224.     Mistake 
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Where,  however,  both  of  the  parties  make  the  same  mistake, 
and  the  offer  and  acceptance  agree,  there  is  a  true  contract 
formed  and  the  only  question  is  as  to  how  far  the  law  will  grant 
relief  because  of  the  mistake.  These  cases  are  treated  by  many 
learned  writers  under  the  heading  of  reality  of  consent  or  mutual 

in  making  an  assignment.  Wanner  v.  Landis  (1890)  137  Pa.  St.  61. 
Mistake  in  payment  by  assignee.  Harris  v.  Carter  (1839)  5  M.  &  W.  431. 
Mistake  by  assignee  in  paying  to  creditors  not  entitled.  Gage  v.  Allen 
(1894)  89  Wis.  98.  Mistake  of  creditor  in  proving  claim.  Ex  parte 
Bagshaw  (1879)  L.  R.  13  Ch.  Div.  304. 

Mistake  in  judicial  bond.  Hall  v.  Hall  (1869)  43  Ala.  488.  Mistake  in 
judicial  sale  and  tax  deed.  Keepfer  v.  Force  (1882)  86  Ind.  81.  Mistake 
in  bond  in  bastardy  proceedings.  Neininger  v.  State  (1893)  50  Ohio  St. 
394;  Keener,  Vol.  3,  p.  358.  Mistake  in  giving  bond  in  judicial  pro- 
ceedings; signing  bond  in  ignorance  of  its  legal  effect.  Glenn  v.  Statler 
(1875)  42  la.  107.  Mistake  in  signing  official  bond.  County  of  Schuylkill 
v.  Copley  (1871)  67  Pa.  St.  386;  Green  v.  No.  Buffalo  Township  (1867) 
56  Pa.  St.  110.  Mistake  by  heir  in  mortgaging  land  to  secure  debt  of 
ancestor  which  was  in  fact  barred  by  the  Statute  of  Limitations.  Blake- 
more  v.  Blakemore  (Ky.  1898)  44  S.  W.  96.  Mistake  by  stockholder  of 
bank  in  paying  assessment  on  more  shares  than  he  owned.  Holt  v.  Thomas 
(1894)  105  Cal.  273;  see  also  De  La  Cuesta  v.  Insurance  Co.  (1890)  136 
Pa.  St.  62,  and  Brown  v.  Tillinghast  (1897)  84  Fed.  71.  Mistake  in  as- 
suming a  liability.  Broughton  v.  Hutt  (1858)  3  DeG.  &  J.  501;  Keener, 
Vol.  3,  p.  32.  Mistake  by  Telegraph  Co.  in  sending  telegram.  German 
Fruit  Co.  v.  West.  Union  (1902)  137  Cal.  598;  Hasbrouck  and  McColloch 
v.  Teleg.  Co.  (1899)  107  la.  160.  Mistake  of  R.  R.  Co.  in  punching  wrong 
date  of  expiration  in  a  mileage  book.  Krueger  v.  R.  R.  Co.  (1897)  68 
Minn.  445 ;  in  quoting  freight  rates,  Rowland  v.  N.  Y.  etc.  R.  R.  Co. 
(1891)  61  Conn.  103.  Mistake  of  counsel.  Hickman  v.  Berens  [1895]  2 
Ch.  638;  Winchester  v.  Grosvenor  (1868)  48  111.  517.  Mistake  in  paying 
share  of  graft  to  superior  officer.  Brisbane  v.  Dacres  (1813)  5  Taunt.  144. 
Tenant  by  mistake  in  tendering  rent  incurred  a  forfeiture,  relieved  against 
in  common  law  proceeding.  Atkins  v.  Chilson  (Mass.  1846)  11  Met.  112. 
Mistake  in  payment  by  paymaster  of  army.  U.  S.  v.  Phillips  (1892)  21 
App.  D.  C.  309;  Skyring  v.  Greenwood  (1825)  4  B.  &  C.  281.  Mistake  of 
magistrate  in  record.  Brewer  v.  Jones  (1871)  44  Ga.  71.  Mistake  as  to 
record.  Conner  v.  Welch  (1881)  51  Wis.  431;  Keener,  Vol.  3,  p.  372. 
Mistake  in  release.  Dambmann  v.  Schulting  (1878)  75  N.  Y.  55;  Keener, 
Vol.  3,  p.  202.  Mistake  of  surety.  Griswold  v.  Hazard  (1891)  141  U.  S. 
260;  Keener,  Vol.  3,  p.  107.  See  Board  v.  Otis  (1875)  62  N.  Y.  88; 
Wason  v.  Wareing  (1852)  15  Beav.  151.  Mistake  of  surety  in  payment 
to  creditor.  Pass  v.  Granada  County  (1893)  71  Miss.  426.  Mistake  in 
signing  a  note  as  surety.  Miller  v.  Gardner  (1878)  49  la.  234.  Mistake 
of  surety  in  paying  a  supposed  judgment  against  him.  Alston  p.  Rich- 
ardson (1879)  51  Tex.  1.  Mistake  by  tenants  in  common  in  dividing 
profits  of  land.  Irvine  v.  Hanlin  (Pa.  1823)  10  S.  &  R.  219;  Pegues  v. 
Haden  (1890)  76  Tex.  94.  Mistake  in  making  partition.  Shute  v. 
Fletcher  (1896)   in  Mich.  84;  Peck  v.  Arehart  (1880)  95  111.  113. 

Mistaken  payments  by  public  authorities.  Payment  for  support  of 
pauper.  Peterborough  v.  Lancaster  (1843)  14  N.'  H.  382;  Inhabitants  of 
Livermore  v.  Inhabitants  of  Peru  (1867)  55  Me.  469.  County  paying 
fees  to  the  sheriff.  Painter  v.  Polk  Co.  (1890)  81  la.  242.  See,  also, 
Mayor  v.  Lancashire  (1890)  60  L.  J.  Q.  B.  323. 

Mistake  in  marrying  a  person  supposed  to  be  divorced.  Lopp  v.  Lopp 
(1880)  43  Mich.  287.  Mistake  in  marriage  settlement.  Lant's  App.  (1880) 
95  Pa.  St.  279.  Mistake  by  widower  as  to  his  estate  as  tenant  by  the 
curtesy.  Stone  v.  Godfrey  (1854)  5  De  G.  M.  &  G.  76.  Mistake  as  to 
the  existence  of  dormant  partners  not  joined.     Penny  v.   Martin   (N.  Y. 
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assent,  and  they  take  the  view  that  the  mutual  mistake  prevents 
the  formation  of  the  contract.  This  view,  however,  proceeds 
upon  a  confusion  in  thought  caused  principally  by  the  application 
of  the  term  "mutual  mistake"  to  the  cases  of  misunderstanding 
we  have  just  noticed,  and  the  consequent  inclusion  under  the 
term  of  two  classes  of  cases  which  should  be  sharply  distin- 
guished,— one,  where  the  mistake  prevents  the  formation  of  the 
contract,  the  other,  where  the  mistake  does  not  prevent  the  forma- 
tion, but  may  or  may  not  be  the  ground  of  relieving  one  party  or 
the  other  from  its  burden. 

The  mistake  in  formation  will  prejudice  one  party  or  the 
other,  and  the  party  not  prejudiced  will  generally  be  the  one  in- 
sisting on  performance.  If  the  party  prejudiced  prefers  to  carry 
out  the  contract,  no  question  of  mistake  arises;  he  is  willing  to 

1820)  4  Johns.  Ch.  566.  Mistake  in  making  an  election.  Pusey  v.  Des- 
bouvrie  (1734)  3  P.  Wms.  315;  Keener,  Vol.  3,  p.  2.  See  Ellsworth  v. 
Ellsworth  (1871)  33  la.  164;  Evans's  App.  (1883)  51  Conn.  435;  Macknet 
v.  Macknet  (1878)  29  N.  J.  Eq.  54;  Watson  v.  Watson  (1880)  128  Mass. 
152.  Mistake  in  satisfaction  of  a  mortgage.  Banta  v.  Vreeland  (1862) 
15  N.  J.  Eq.  103,  Keener,  Vol.  3,  p.  368;  Clow  v.  Derby  Coal  Co.  (1881) 
08  Pa.  St.  432;  French  v.  De  Boa  (1878)  38  Mich.  708;  Willcox  v.  Foster 
(1882)  132  Mass.  320.  Mistake  in  payment  of  a  mortgage.  Wheeler  v. 
Hathaway  (1885)  58  Mich.  77;  Windbiel  v.  Carrol  (N.  Y.  1878)  16  Hun 
101 ;  Seeley  v.  Bacon  (N.  J.  1896)  34  Atl.  139,  Keener,  Vol.  3,  p.  387; 
Wilson  v.  Barker  (1862)  50  Me.  447;  Peters  v.  Florence  (1861)  38  Pa. 
St.  194;  Guckian  v.  Riley  (1883)  135  Mass.  71;  Moorman  v.  Collier 
(1871)  32  la.  138.  Mistake  of  mortgagee  who  has  foreclosed,  in  paying 
prior  encumbrances.  Gerdine  v.  Menage  (1889)  41  Minn.  417.  Mis- 
take by  purchaser  at  sheriff's  sale  in  paying  bond  not  bound  to  pay. 
Espey  v.  Allison  (Pa.  1840)  9  Watts  462.  Mistake  in  taking  possession 
of  property  bid  in  at  sale  under  execution  under  a  void  judgment.  Freich- 
necht  v.  Meyer  (1885)  39  N.  J.  Eq.  551.  Mistake  as  to  the  state  of  the 
record  in  surrendering  an  old  mortgage  and  taking  a  new  one,  another 
mortgage  intervening.  Childs  v.  Stoddard  (1881)  130  Mass.  no.  Mistake 
in  payment  for  redemption  of  land  sold  under  execution.  Neal  v.  Read 
(1874)  66  Tenn.  333.  Mistake  by  terre  tenant  in  paying  money  he  sup- 
posed to  be  due  in  an  execution  under  a  judgment  which  was  not  a  lien 
on  the  land.  Boas  v.  Updegrove  (1847)  5  Pa.  St.  516.  Mistake  in  settle- 
ment of  claim  for  tort  in  ignorance  of  bar  of  Statute  of  Limitations. 
Clark  v.  Clark  (1896)  55  N.  J.  Eq.  814.  Mistake  in  acting  on  an  erroneous 
decision  of  an  inferior  court  on  a  point  of  law.  Jacobs  v.  Morange 
(1871)  47  N.  Y.  57.  Mistake  in  relying  on  an  act  subsequently  declared 
to  be  unconstitutional.  Harney  v.  Charles  (1869)  45  Mo.  157.  Mistake 
in  paying  money  by  person  charged  as  the  father  of  a  supposed  unborn 
bastard  child,  it  turning  out  that  the  mother  was  not  in  fact  pregnant. 
Rheel  v.  Hicks  (1862)  25  N.  Y.  289.  Mistake  as  affecting  criminal  liability. 
Cooper  v.  Comm.  (1901)  no  Ky.  123.  See,  also,  Hubbard  v.  Martin  (Tenn. 
1835)  8  Yerg.  498;  Currie  v.  Goold  (1817)  2  Madd.  163;  Pritchard  v. 
Woodruff  (1880)  36  Ark.  196;  People  v.  Foster  (1890)  133  111.  496; 
Snelson  v.  State  (1861)  16  Ind.  29;  Wayne  County  v.  Randall  (1880)  43 
Mich.  137;  Gross  v.  Liber  (1864)  47  Pa.  St.  520;  Real  Est.  Sav.  Inst.  v. 
Linder  (1873)  74  Pa.  St.  371;  McMurray  v.  St.  Louis  Qil  Co.  (1863)  33 
Mo.  377;  Weed  v.  Weed  (1883)  94  N.  Y.  243;  Powell  v.  Plant  (Miss. 
1898)  23  So.  399. 
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take  his  medicine,  and  the  other  party  cannot  complain.  If  the 
party  who  is  not  prejudiced  performs  first,  and  the  other  party 
fails  to  perform,  the  former  is  entitled  to  recover  back  his  per- 
formance upon  a  theory  generally  referred  to  as  failure  of  con- 
sideration, and  his  right  to  recover  is  the  same  whether  the  other 
party's  failure  to  perform  arises  from  the  mistake  or  from  any 
other  cause.  Therefore  no  question  of  mistake  is  properly  in- 
volved in  these  cases,  although  it  is  generally  so  supposed  by  the 
courts  and  text  writers. 

If  the  mutual  mistake  is  such  as  to  make  the  performance  of 
the  contract  impossible,  the  party  prejudiced  can  be  relieved  from 
the  burden  under  the  doctrine  of  impossibility  of  performance. 
In  many  cases  the  contract  may  be  performed,  but  the  law  never- 
theless affords  relief  to  the  party  prejudiced  upon  a  principle 
analogous  to  the  doctrine  commonly  referred  to  as  unjust  enrich- 
ment, the  limits  of  which  cannot  be  defined,  so  far  as  the  subject 
is  concerned,  upon  the  few  cases  collected.  It  is  probable  that 
no  accurate  statement  can  be  laid  down  on  this  point,  as  this 
seems  to  be  one  of  the  cases  where  a  court  of  equity  cannot 
hamper  its  jurisdiction  by  too  close  a  definition.  It  is  further- 
more clear  that  the  party  prejudiced  can  have  no  greater  advan- 
tage than  relief  from  the  burden  of  the  contract,  as  the  Chancellor 
cannot  go  further  without  making  a  new  agreement  between  the 
parties,  an  exercise  of  power  entirely  inadmissible  under  the  well- 
settled  principles  of  equity.  The  relief  in  this  case  may  be 
afforded  by  restraining  the  other  party  from  suing  at  law  for 
damages,  or,  in  some  cases,  by  rescission  of  the  contract  and  a 
■decree  directing  restoration  of  a  part  of  the  attempted  perform- 
ance. No  mutual  mistake  in  formation,  therefore,  will  ever  call 
for  the  reformation  of  a  written  document. 

Where  the  mistake  is  made  by  one  party  only,  which  is  com- 
monly called  a  unilateral  mistake,  and  is  unknown  to  the  other 
party,  the  former  can  have  no  relief  because  the  latter  is  entitled 
to  take  the  offer  or  acceptance  at  its  face  value.  A  court  of 
equity,  however,  sometimes  refuses  to  decree  specific  performance 
of  such  a  contract  when  to  do  so  would  result  in  transferring 
property  from  one  party  to  the  other  at  a  great  undervaluation. 
When  the  unilateral  mistake  is  known  to  the  other  party,  the 
answer  to  the  question  whether  the  latter  can  take  advantage  of 
his  superior  knowledge  and  join  in  the  formation  of  the  contract 
without  disclosure,  depends  on  several  considerations:   (i)  such 
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principles  of  business  ethics  as  are  recognized  and  incorporated 
into  the  law;  (2)  the  particular  nature  of  the  contract  in  ques- 
tion, whether  it  is  one  demanding  unusual  good  faith  on  the  part 
of  one  party  or  the  other;  (3)  the  previous  relation  between  the 
parties.  If  any  of  these  considerations  are  involved,  the  case  is 
probably  one  of  fraud,  to  which  branch  of  the  law  the  discussion 
of  these  questions  seems  to  more  properly  belong. 

Where  there  is  a  mistake  in  reducing  the  contract  to  writing, 
the  writing  will  be  reformed  to  agree  with  the  contract,  and  it 
is  not  necessary,  although  there  is  a  common  notion  to  that  effect, 
for  the  mistake  to  be  mutual. 

Where  there  is  a  mistake  in  performance,  it  is  not  necessary, 
although  it  is  frequently  so  supposed,  for  the  mistake  to  be  mutual 
in  order  that  the  law  may  afford  relief. 

Mistake  in  performance  is  of  several  kinds :  ( 1 )  Performance 
of  a  contract  to  which  the  party  performing  has  a  good  defence 
other  than  that  arising  out  of  a  mutual  mistake  in  formation.  In 
this  case  the  party  performing  can  generally  recover  back  the  per- 
formance, usually  by  action  for  money  paid  under  mistake. 
(2)  Performance  of  a  contract  when  the  other  party  has  by  mis- 
take made  an  insufficient  performance  of  his  part  of  the  contract. 
The  remedy  of  the  party  performing  in  this  case  is  also  equitable, 
and  ordinarily  is  by  action  for  money  paid  under  mistake.  (3) 
Mistake  in  performance  to  the  prejudice  of  the  other  party.  In 
this  case  the  other  party  generally  has  a  remedy  at  common  law 
on  the  contract.  (4)  Mistake  in  performance  to  the  prejudice  of 
the  party  performing.  The  mistake  in  this  case  is  generally  that 
of  overpayment  of  the  amount  due  under  a  contract,  and  the 
party  making  the  overpayment  can  recover  back  the  excess  in  an 
action  for  money  paid  under  mistake.  Where  the  case  is  not  that 
of  the  payment  of  money,  the  relief  of  the  party  performing  is 
generally  in  a  court  of  equity. 

Roland  R.  Foulke. 
Philadelphia,  Pa. 
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Part  II.    Unincorporated  Peoples  and  Peoples  Incorporated 

WITH   LESS  THAN    FuLL   PRIVILEGES. 

What  is  the  status  of  the  American  tribal  Indian?  Strangely- 
enough  there  was  no  decision  of  the  Supreme  Court  on  the  status 
of  the  individual  tribal  Indian  prior  to  the  Fourteenth  Amendment. 
The  case  of  Elk  v.  Wilkins, x  decided  in  1884,  rests  wholly  upon  the 
intended  effect  of  the  phrase  "subject  to  the  jurisdiction  thereof" 
in  that  amendment.  It  is  true  that  the  Supreme  Court  had  held  in 
1 83 1,  Marshall  delivering  the  opinion,  that  the  Indian  nations  were 
"domestic,  dependent  nations,"  but  that  was  said  in  deciding  that 
an  Indian  nation  was  not  a  foreign  state  within  the  judiciary 
clause.2    It  settled  nothing  as  to  the  status  of  an  individual  Indian. 

In  the  case  of  Elk  v.  Wilkins,  Elk  alleged  that  he  was  a  citizen 
of  the  United  States  under  the  Fourteenth  Amendment,  and  though 
he  satisfied  the  qualifications  of  a  voter  under  the  laws  of  Nebraska, 
he  had  been  denied  a  right  to  vote  on  account  of  his  race  or  color, 
in  violation  of  the  Fifteenth  Amendment.  The  court  held  that 
Elk  having  been  born  a  member  of  a  tribe,  which  still  existed,  even 
though  he  had  severed  his  connection  with  his  tribe  and  had  taken 
up  his  residence  among  the  white  citizens  of  a  State,  was  not  a 
"citizen"  of  the  United  States. 

So  far  as  the  ratio  decidendi  rested  upon  a  literal  interpretation 
of  the  phrase  "born  in  the  United  States  and  subject  to  the  juris- 
diction thereof,"  it  was  erroneous.  Two  years  later  the  Supreme 
Court,  in  United  States  v.  Kagama,3  held  an  act  of  Congress  valid 
which  gave  jurisdiction  to  punish  certain  crimes  committed  by  one 
Indian  upon  another  Indian,  in  a  Territory,  either  within  or  with- 
out an  Indian  reservation,  to  the  ordinary  courts  of  the  Terri- 
tory.4   These  courts,  of  course,  were  creatures  of  Congress.    The 

1(i884)   112  U.  S.  94- 

2The  Cherokee  Nation  v.  The  State  of  Georgia   (1831)   5  Pet.  1. 

8 (1886)   118  U.  S.  375- 

4The  act  also  provided  that  if  the  crime  was  committed  on  a  reservation 
within  the  limits  of  a  State,  the  courts  of  the  United  States  (excluding 
both  state  and  Indian  courts)  should  have  jurisdiction.  The  facts  in 
the  case  involved  this  latter  provision,  but  the  court  said  that  the  same 
principle  was  involved  in  both.  Each  provision  asserted  the  direct  legis- 
lative and  judicial  jurisdiction  of  the  National  Government. 
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case  necessarily  held  that  the  individual  tribal  Indians  were  under 
immediate  subjection  to  the  United  States. 

The  true  ground  of  the  decision  in  Elk's  case,  however,  was 
that  this  phrase  "subject  to  the  jurisdiction  thereof"  was  specifi- 
cally intended  by  its  f ramers  to  exclude  the  tribal  Indians  from  its 
scope.  The  court  reached  this  result  from  a  view  of  the  expres- 
sions relative  to  Indians  used  in  the  Constitution,  the  traditional 
policy  toward  Indians,  and  the  language  of  the  Civil  Rights  Act 
of  April  9,  1866,  for  which  the  Fourteenth  Amendment  was  known 
to  be  a  substitute.  From  the  four  corners  of  the  Constitution  and 
our  constitutional  history  it  appears  that  the  tribal  Indians  were 
not  included  and  not  intended  to  be  included  in  "the  people  of  the 
United  States."  This  was  the  same  mode  of  reasoning  which  Chief 
Justice  Taney  applied  to  the  case  of  the  free  negro,  and  whether 
we  agree  with  that  application  of  it  or  not,  we  cannot  quarrel  with 
the  mode.  It  may  be  denominated  the  doctrine  of  non-incorporated 
peoples. 

The  specific  decision,  as  stated  by  the  court,  was : 

"The  plaintiff,  not  being  a  citizen  of  the  United  States  under  the 
Fourteenth  Amendment  of  the  Constitution,  has  been  deprived  of  no 
right  secured  by  the  Fifteenth  Amendment,  and  cannot  maintain 
this  action." 

It  was  not  necessary  to  decide  that  a  tribal  Indian  was  an  alien, 
although  it  seems  that  Mr.  Justice  Gray  so  considered  him.  Mr. 
Justice  Gray  said: 

"The  Indian  tribes,  *  *  *  were  not,  strictly  speaking, 
foreign  States;  but  they  were  alien  nations,  distinct  political  com- 
munities *  *  *.  The  members  of  those  tribes  owed  imme- 
diate allegiance  to  their  several  tribes,  and  were  not  part  of  the 
people  of  the  United  States     *     *     *. 

"The  alien  and  dependent  condition  of  the  members  of  the 
Indian  tribes  could  not  be  put  off  at  their  own  will,  without  the 
action  or  assent  of  the  United  States,  *  *  *  except  under  ex- 
plicit provisions  of  treaty  or  statute  to  that  effect     *     *     *." 

The  alienage  vel  non  of  the  Indian  might  be  raised  under  some 
of  the  statutes  of  the  United  States,  but  it  cannot  come  up  under 
the  Constitution.  This  instrument  confers  no  privilege  upon  aliens 
as  such.  In  the  judiciary  clause  the  judicial  power  of  the  United 
States  is  declared  to  extend  to  certain  cases  in  which  a  citizen  or 
subject  of  a  foreign  state  is  a  party,  but  since  an  Indian,  if  an 
alien,  is  not  a  citizen  or  subject  of  a  foreign  state,  the  determina- 
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tion  that  he  cannot  obtain  a  right  under  that  clause5  does  not  settle 
his  status. 

Still  in  spite  of  this  absence  of  square  decision  it  seems  to  be 
the  law  that  non-naturalized  tribal  Indians  are  aliens.  And  while 
it  is  a  practical  objection  to  this  rule  that  such  Indians  would  be 
stateless  in  international  relations,  since  the  United  States  would 
not  permit  the  international  recognition  of  their  "nations,"  yet  if 
our  nationality  laws  do  not  embrace  them,  the  remedy  is  by  legis- 
lation, and  until  there  is  legislation  covering  them,  they  remain 
stateless  aliens.  The  dilemma  should  not  be  met  by  a  departure 
from  the  constitutional  equivalence  of  nationality  and  citizenship. 

The  status  of  stateless  aliens  is  well  recognized  by  European 
writers  by  whom  the  stateless  alien  is  technically  called  the  heimat- 
los.  There  are  probably  a  large  number  of  Caucasians  in  the 
world  to-day  who  are  not  nationals  of  any  state.  In  1889  there  was 
such  a  large  number  of  persons  in  France  without  any  nationality 
that  their  existence  was  one  of  the  important  influences  in  the  re- 
drafting of  the  French  nationality  laws.  Illustrations  of  stateless 
persons  under  existing  legislation  of  modern  states  are  given  in 
almost  every  book  on  international  law.  The  occurrence  is  less 
frequent  to-day  than  formerly,  for  it  has  been  a  tenet  of  legislative 
theory  for  many  years  in  Europe  that  nationality  laws  should  be 
so  framed  as  to  impose  nationality  upon  every  person.6  No 
European  student  of  nationality  laws  would  be  shocked  at  the  in- 

Taul  v.  Chilsoquie  (1895)  74  Fed.  401.  In  Wilson  v.  The  City  Bank 
(1838)  3  Sumner  422,  Fed.  Cas.  No.  17,797,  C.  P.  and  B.  R.  Curtis,  counsel, 
argued :  "The  bill  avers  that  the  plaintiffs  are  aliens.  It  pursues  the  lan- 
guage of  the  act  of  Congress  *  *  *."  But  Story,  Circuit  Justice,  held 
that,  "the  bill  ought  to  have  alleged  that  the  plaintiff  was  a  subject  or 
citizen  of  some  one  foreign  state."  And  see  Picquet  v.  Swan  (1848)  5 
Mason  35,  Fed.  Cas.  No.  11,134.  The  report  of  Waters  v.  Barrill  (1868) 
131  U.  S.  lxxxiv,  does  not  show  what  allegation  was  made  in  the  declara- 
tion. 

On  the  other  hand,  in  Michaelson  v.  Dennison  (1808)  3  Day.  294,  Fed. 
Cas.  No.  9,523,  Livingston,  Circuit  Justice,  held,  that  an  allegation  that 
a  party  was  "a  foreign  subject,  viz.,  a  subject  of  the  King  of  Sweden" 
was  not  sufficient.  "He  must  be  stated  to  be  an  alien  in  express  terms," 
for  he  may  have  a  double  nationality,  American  as  well  as  Swedish.  The 
distinction  seems  sound,  for  the  act  conferring  jurisdiction  on  the  Cir- 
cuit Court  as  it  then  stood  used  the  words  cases  in  which  "an  alien  is  a 
party;"  and  while  Congress  could  not  grant  more  extensive  jurisdiction 
than  that  covered  by  the  phrase  of  the  Constitution, — "citizens  or  subjects 
of  a  foreign  state,"  it  might  grant  less.  The  act  of  March  3,  1891,  repro- 
duces the  words  of  the  Constitution  so  that  it  is  no  longer  necessary  to 
aver  alienage  in  addition  to  the  allegation  of  some  particular  foreign 
nationality.  Nichols  Lumber  Co.  v.  Franson  (1906)  203  U.  S.  278;  Hen- 
nessy  v.  Richardson  Drug  Co.   (1903)    189  U.  S.  25. 

"See  1  Weiss,  Droit  International  Prive  (2d  ed.  1907)  20-24. 
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formation  that  there  are  a  few  thousand  stateless  aliens  in  the 
United  States.  It  merely  indicates  that  the  United  States  has  not 
interested  herself  in  a  careful  formulation  of  her  nationality  laws, 
which  is  true.  In  Europe  a  great  deal  of  attention  has  been  paid 
to  this  subject  in  the  last  thirty  years,  for  several  reasons,  among 
them,  the  injustice  of  permitting  persons  to  be  wanting  in  nation- 
ality altogether,  since  compulsory  military  service,  in  the  execution 
of  which  most  of  the  continental  states  pursue  the  same  policy, 
cannot  be  required  of  aliens  without  violation  of  international  law ; 
and  the  stateless  alien  would  be  free  from  service  in  any  and  all 
countries.  Hence  a  common  endeavor  to  so  frame  nationality 
laws  as  to  avoid  leaving  any  one  stateless.  No  similarly  pressing 
need  for  accurate  legislation  has  existed  in  the  United  States. 

Attention  may  be  called  to  other  dicta  sustaining  the  view  that 
unnaturalized  tribal  Indians  are  aliens.  In  the  famous  case  of 
The  Cherokee  Nation  v.  Georgia,7  Chief  Justice  Marshall  said: 

"The  counsel  have  shown  conclusively  that  they  [the  Cherokee 
Nation]  are  not  a  state  of  the  union,  and  have  insisted  that  in- 
dividually they  are  aliens,  not  owing  allegiance  to  the  United  States. 
An  aggregate  of  aliens  composing  a  state  must,  they  say,  be  a  for- 
eign state." 

But,  though  the  Chief  Justice  fully  demonstrated  that  the  Indian 
nations  were  not  foreign  states,  he  does  not  in  any  way  combat 
this  view  as  to  the  status  of  the  individual  Indian.  In  fact  the 
remark  immediately  following  the  above  quotation  may  be  taken  as 
admitting  the  alienage  of  the  individual  tribal  Indian : 

"In  the  general,  nations  not  ozuing  a  common  allegiance6  are 
foreign  to  each  other." 

Mr.  Justice  M'Lean,  concurring  in  Worcester  v.  Georgia,  said : 

"No  one  has  ever  supposed  that  the  Indians  could  commit  trea- 
son against  the  United  States.  We  have  punished  them  for  their 
violation  of  treaties ;  but  we  have  inflicted  the  punishment  on  them 
as  a  nation,  and  not  on  individual  offenders  among  them  as 
traitors."9 

Chief  Justice  Taney  said,  in  the  Dred  Scott  case : 

"These  Indian  Governments  were  regarded  and  treated  as  foreign 
Governments,  as  much  so  as  if  an  ocean  had  separated  the  red 
man  from  the  white ;  and  their  freedom  has  constantly  been  ac- 

'Supra,  16. 

"The  italics  are  the  present  writer's. 

•(1832)  6  Pet.  515,  583. 
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knowledged,  from  the  time  of  the  first  emigration  to  the  English 
colonies  to  the  present  day,  by  the  different  Governments  which 
succeeded  each  other.  Treaties  have  been  negotiated  with  them, 
and  their  alliance  sought  for  in  war;  and  the  people  who  compose 
these  Indian  political  communities  have  always  been  treated  as 
foreigners  not  living  under  our  Government.  It  is  true  that  the 
course  of  events  has  brought  the  Indian  tribes  within  the  limits 
of  the  United  States  under  subjection  to  the  white  race;  and  it 
has  been  found  necessary,  for  their  sake  as  well  as  our  own,  to 
regard  them  as  in  a  state  of  pupilage,  and  to  legislate  to  a  certain 
extent  over  them  and  the  territory  they  occupy.  But  they  may, 
without  doubt,  like  the  subjects  of  any  other  foreign  Government, 
be  naturalized  by  the  authority  of  Congress,  and  become  citizens 
of  a  State,  and  of  the  United  States;  and  if  an  individual  should 
leave  his  nation  or  tribe,  and  take  up  his  abode  among  the  white 
population,  he  would  be  entitled  to  all  the  rights  and  privileges 
which  would  belong  to  an  emigrant  from  any  other  foreign  peo- 
ple."10 

It  is  difficult  at  this  day  to  understand  how  distinct  and  apart 
the  Indian  nations  were  regarded  in  the  early  part  of  the  last 
century.  Though  Marshall  called  them  "domestic,  dependent 
nations,"  this  was  to  distinguish  them  from  foreign  states,  and  he 
nevertheless  considered  them  distinct  and  separate  political  com- 
munities. In  some  of  the  early  treaties  between  the  United  States 
and  the  Indians,  the  nationals  of  the  respective  parties  were  re- 
ferred to  as  citizens  of  the  United  States  on  the  one  hand,  and 
citizens  of  the  Indian  nation  on  the  other.  Quite  recently  there 
has  been  a  great  deal  of  litigation,  some  in  the  Supreme  Court  of 
the  United  States,  to  determine  who  are  "citizens"  of  the  Cherokee 
Nation. 

The  view  early  taken  and  long  entertained  was  that  with  the 
internal  affairs  of  the  Indian  nations  the  United  States  had  no 
concern,  her  power  extending  only  to  regulating  their  external 
affairs  and  particularly  their  relations  to  the  American  people. 
The  jurisdiction  which  the  United  States  exercised  to  punish  its 
citizens  for  offenses  against  Indians  in  Indian  country  was  re- 
garded by  Mr.  Justice  Johnson  as  an  exercise  of  the  extra-terri- 
torial jurisdiction  of  a  country  over  its  citizens  abroad.11 

A  quarter  of  a  century  ago  a  marked  change  took  place  in  the 
attitude  of  the  United  States  toward  the  Indian.  This  is  brought 
out  clearly  in  the  legislation,  viz.,  the  act  of  March  3,  1885,  con" 

10  (1856)  19  How.  393,  404. 

"Concurring  opinion,  Cherokee  Nation  v.  Georgia  supra,  31. 
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sidered  in  United  States  v.  Kagama,  referred  to  above,  and  held 
constitutional.  This  act  asserted  the  direct  and  immediate  juris- 
diction of  the  United  States  over  the  individual  tribal  Indian.  Its 
effect,  however,  was  consistent  with  the  view  that  the  then  living 
tribal  Indians,  non-naturalized,  were  aliens,  for  Congress  merely 
declared  certain  offenses  committed  by  one  Indian  upon  another, 
in  certain  localities,  crimes  against  the  United  States,  and  con- 
ferred jurisdiction  upon  United  States  courts  to  try  such  crimes. 
An  act  of  March  3,  1871,  had  provided  that, 

"hereafter  no  Indian  nation  or  tribe  within  the  territory  of  the 
United  States  shall  be  acknowledged  or  recognized  as  an  inde- 
pendent nation,  tribe  or  power,  with  whom  the  United  States  may 
contract  by  treaty." 

Thereafter  Indian  affairs  were  to  be  dealt  with  exclusively  by 
congressional  legislation.  Neither  the  act  of  1871  nor  that  of  1885 
expressly  incorporated  tribal  Indians  into  our  citizenship,  and  it 
seems  that  this  legislation  did  not  imply  any  intent  on  the  part  of 
Congress  to  regard  the  non-naturalized  Indian  as  incorporated. 
The  law  still  remains  as  stated  by  Mr.  Justice  Gray,  that  until 
naturalized  by  express  legislation  the  tribal  Indian  remains  alien. 
The  general  naturalization  law  of  the  United  States  being  confined 
to  blacks  and  whites  is  not  available  to  the  Indian.12 

By  special  acts  or  treaties  particular  tribes  have  been  natural- 
ized collectively, — and  some  treaties  or  acts  of  Congress  naturaliz- 
ing the  inhabitants  of  particular  acquired  territory  have  embraced 
the  Indians  resident  therein.13 

In  1887  a  policy  of  general  naturalization  of  tribal  Indians  was 
adopted  by  Congress. 

"Of  late  years  a  new  policy  has  found  expression  in  the  legis- 
lation of  Congress — a  policy  which  looks  to  the  breaking  up  of 
tribal  relations,  the  establishing  of  the  separate  Indians  in  indi- 
vidual homes,  free  from  national  guardianship  and  charged  with 
all  the  rights  and  obligations  of  citizens  of  the  United  States.  Of 
the  power  of  the  Government  to  carry  out  this  policy  there  can 
be  no  doubt.  It  is  under  no  constitutional  obligation  to  perpetually 
continue  the  relationship  of  guardian  and  ward."14 

This  new  policy  was  embodied  in  the  Lands  in  Severalty  Act 

*I  Moore's  Dig.  of  Inter.  Law  33 ;  Van  Dyne,  Citizenship  58. 

"Van  Dyne,  Citizenship  235  et  seq.,  and  see  opinion  in  Elk  v.  Wilkins 
supra,  for  instances  of  collective  naturalization  of  particular  tribes. 
United  States  v.  Lucero  (1869)   1  N.  M.  422,  as  to  Pueblo  Indians. 

"Brewer,  J.,  delivering  the  opinion  of  the  court  in  the  Matter  of  Heff 
(1005)    197  U.  S.  488. 
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of  1887.  This  act  confers  full  and  absolute  citizenship  on  the 
Indian  allottee,  and  the  Indian  allottee  passes  out  of  the  status  of 
"ward  of  the  nation"  and  over  his  person  the  national  Government 
ceases  to  have  any  peculiar  jurisdiction.16 

He  becomes  by  virtue  of  that  act,  as  it  declares,  "a  citizen  of  the 
United  States,  and  is  entitled  to  all  the  rights,  privileges  and 
immunities  of  such  citizens,"  and  becomes  "subject  to  the  laws, 
both  civil  and  criminal,  of  the  State  or  Territory  in  which  *  *  *" 
he  resides. 

Equally  full  citizenship  is  conferred  by  the  act  upon  other 
Indians  than  allottees,  viz.: 

"every  Indian  born  within  the  territorial  limits  of  the  United 
States  who  has  voluntarily  taken  up,  within  said  limits,  his  resi- 
dence separate  and  apart  from  any  tribe  of  Indians  therein,  and 
has  adopted  the  habits  of  civilized  life." 

It  was  evidently  the  intention  of  Congress,  fully  expressed,  to 
incorporate  every  Indian,  of  the  classes  embraced,  upon  the 
fulfillment  of  the  conditions,  into  our  citizenship  with  all  the  priv- 
ileges conferred  by  the  Constitution  upon  citizens.  That  they 
might  have  been  made  citizens  without  some  of  these  privileges 
seems  clear.  A  recent  decision  of  the  Supreme  Court  has  lent 
color  to  this  suggestion. 

The  case  dealt  with  the  effect  of  an  allottment  not  made  under 
the  Lands  in  Severalty  Act,  and  made  without  revoking  the  reser- 
vation and  without  express  provision  for  subjection  of  the  allottees 
to  the  laws  of  the  State  in  which  they  resided,  though  full  citizen- 
ship was  conferred,  and  the  question  was  whether  subjection  to 
state  laws  was  necessarily  implied,  or  whether  the  allottees  re- 
mained subject  to  national  laws,  and  particularly  in  this  instance 
to  sec.  9  of  the  act  of  March  3,  1885,  which  provides  that  Indians 
committing  against  other  Indians  on  a  reservation  in  any  State 

"Matter  of  Heff  supra.  The  act  provides  that  for  twenty  five  years 
after  allotment,  and  for  such  further  time  as  the  President  may  in  his 
discretion  extend  the  period,  the  United  States  holds  the  lands  in  trust 
for  the  individual  allottee  and  his  heirs.  The  double  incorporation  into 
citizenship  and  subjection  to  state  and  territorial  laws  was  to  take  effect 
at  the  date  of  the  allotment  (though  the  trust  continued),  according  to 
the  language  of  the  original  act,  Matter  of  Heff  supra,  but  an  act  of  May 
8,  1906,  has  amended  the  former  to  postpone  the  point  of  time  at  which 
the  allottee  is  to  become  a  citizen  in  full  right  and  become  subject  to 
the  laws  of  the  State  or  Territory  in  which  he  resides  to  the  receipt  by 
him  of  the  legal  title  by  a  patent  in  fee,  which  is  to  be  given  at  the  ex- 
piration of  the  trust  period.  Whether  the  amendment  is  to  have  retro- 
active effect  as  to  allotments  already  made  is  not  clear.  It  would  seem 
that  the  peculiar  jurisdiction  once  relinquished  could  not  be  recovered. 
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any  of  the  crimes  named  are  subject  to  Federal  laws  and  to  be 
tried  in  Federal  courts.    The  court  said: 

"Notwithstanding  the  gift  of  citizenship,  both  the  defendant 
and  the  murdered  woman  remained  Indians  by  race,  and  the  crime 
was  committed  by  one  Indian  upon  the  person  of  another,  and 
within  the  limits  of  a  reservation.  Bearing  in  mind  the  rule  that 
the  legislation  of  Congress  is  to  be  construed  in  the  interest  of  the 
Indian,  it  may  fairly  be  held  that  the  statute  does  not  contemplate 
a  surrender  of  jurisdiction  over  an  offense  committed  by  one 
Indian  upon  the  person  of  another  Indian  within  the  limits  of  a 
reservation ;  at  any  rate,  it  cannot  be  said  to  be  clear  that  Congress 
intended  by  the  mere  grant  of  citizenship  to  renounce  entirely  its 
jurisdiction  over  the  individual  members  of  this  dependent  race. 
There  is  not  in  this  case  in  terms  a  subjection  of  the  individual 
Indian  to  the  laws,  both  civil  and  criminal,  of  the  State ;  no  grant 
to  him  of  the  benefit  of  those  laws ;  no  denial  of  the  personal 
jurisdiction  of  the  United  States."16 

Whether  "Indian  country"  should  be  regarded  as  "unincor- 
porated territory"  of  the  United  States,  within  the  meaning  of 
that  expression  as  used  in  the  Insular  cases,  seems  not  to  have 
been  determined.  Of  course,  it  was  decided  in  Worcester  v. 
Georgia,11  and  ever  since  adhered  to,  that  Indian  country,  even 
though  within  the  geographical  boundaries  of  a  State,  was  not 
incorporated  into  the  State,  and  that  the  State  could  not  extend 
its  laws  over  the  Indian  country,  which  remained  under  the  ex- 
clusive jurisdiction  of  the  National  Government.  Whether  Con- 
gress in  exercising  its  jurisdiction  is  free  from  the  restraints  im- 
posed upon  it  when  legislating  over  incorporated  territory  has  been 
touched  upon,  but  the  relation  of  this  subject  to  the  doctrine  of 
unincorporated  territory  has  not  been  discussed.  All  the  necessary 
power  to  adequately  control  Indian  relations  has  been  obtained  by 
regarding  the  Indian  people  as  unincorporated,  and  it  has  not  been 
necessary  to  consider  the  status  of  the  territory  they  occupy  in 
relation  to  that  doctrine.  These  propositions  are  distinctly  sever- 
able. In  accordance  with  the  view  that  the  people  themselves  were 
unincorporated,  but  mere  "wards  of  the  nation,"  the  constitution- 
ality of  an  act  of  Congress  was  sustained  prohibiting  the  sale  of 
intoxicating  liquor  to  an  Indian  ward  of  the  nation,  anywhere  in 

"United  States  v.  Celestine  (1909)  215  U.  S.  278,  290-1.  And  see  the 
case  of  Dick  v.  United  States  (1908)  208  U.  S.  340,  in  which  the  court 
held  that  the  peculiar  jurisdiction  of  the  National  Government  might  be 
partially,  and  at  least  temporarily,  continued  over  the  citizen  Indian,  by 
impressing  Indian  lands  with  an  anomalous  sort  of  negative  easement. 

"Supra. 
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the  United  States,  even  within  a  State.18  Such  an  exercise  of 
police  power  by  Congress  in  a  State  could  be  justified  only  by  the 
peculiar  personal  relation  of  the  Indian  ward  to  the  National  Gov- 
ernment. 

In  the  Insular  cases,  on  the  other  hand,  it  was  necessary  to 
hold  that  the  territory  itself  was  "unincorporated,"  for  in  the 
Dowries  case,19  the  question  was  whether  goods  produced  in  the 
insular  possessions,  and  shipped  therefrom  to  the  continental  do- 
main of  the  United  States,  whether  the  producer  or  shipper  was 
a  citizen  of  the  United  States,  a  "native  inhabitant"  or  an  alien, 
could  be  subjected  to  a  duty  laid  in  disregard  of  the  "uniformity 
clause;"  and  in  the  Dorr  case,20  whether  a  person  might  be  sub- 
jected to  trial  for  a  crime,  without  a  jury,  by  reason  of  the  charac- 
ter of  the  territory  in  which  the  crime  was  committed  and  the  trial 
held.  No  account  whatever  was  taken  of  the  political  status  of  the 
accused,  though  it  is  known  aliunde  that  he  was  a  white  citizen 
of  the  United  States,  and  Mr.  Justice  Harlan  in  his  dissenting 
opinion  rightly  said  that  the  reasons  for  the  decision  necessarily 
made  it  applicable  whether  the  accused  was  a  citizen  of  the  United 
States  in  the  islands  on  official  duty  of  his  Government,  or  a  "native 
inhabitant." 

In  Lone  Wolf  v.  Hitchcock,21  the  former  complained  that  an 
act  of  Congress  had  altered  an  allottment  of  land  in  which  he 
claimed  a  vested  interest  by  virtue  of  an  Indian  treaty  concluded 
in  1867,  prior  to  the  act  in  question,  and  that  it  did  so  in  violation 
of  the  Fifth  Amendment,  presumably  either  the  due  process  of 
law  clause  or  the  clause  prohibiting  Congress  to  take  private  prop- 
erty for  public  use  without  just  compensation.  The  tribal  relation 
still  continued,  and  the  court  clearly  considered  the  Fifth  Amend- 
ment as  not  restricting  Congress  in  its  dealings  with  Indian  tribes, 
saying : 

"Plenary  authority  over  the  tribal  relations  of  the  Indians  has 
been  exercised  by  Congress  from  the  beginning,  and  the  power  has 
always  been  deemed  a  political  one,  not  subject  to  the  control  by 
the  judicial  department." 

Obviously  if  Congress  in  dealing  with  Indian  tribes  is  subject 
to  the  limitations  which  bind  it  in  other  legislation,  whether  an 

"United  States  v.  Holliday   (1865)   70  U.  S.  407. 
"Downes  v.   Bidwell   (J901)    182  U.   S.  244. 
"Dorr  v.  United  States  (1904)    195  U.  S.  138. 
21  (1903)   187  U.  S.  553. 
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act  of  Congress  violates  or  transcends  a  limitation  is  a  judicial 
question. 

In  Talton  v.  Mayes22  it  was  held  that  the  Fifth  Amendment 
requiring  indictments  to  be  by  grand  jury  did  not  apply  to  criminal 
proceedings  instituted  by  an  Indian  nation  as  to  crimes  committed 
by  one  Indian  upon  another. 

Mr.  Justice  White,  for  the  court,  said : 

"True  it  is  that  in  many  adjudications  of  this  court  the  fact 
has  been  fully  recognized,  that  although  possessed  of  these  attri- 
butes of  local  self  government,  when  exercising  their  tribal  func- 
tions, all  such  rights  are  subject  to  the  supreme  legislative  author- 
ity of  the  United  States.  Cherokee  Nation  v.  Kansas  Railway  Co., 
135  U.  S.  641,  where  the  cases  are  fully  reviewed.  But  the  exist- 
ence of  the  right  in  Congress  to  regulate  the  manner  in  which  the 
local  powers  of  the  Cherokee  nation  shall  be  exercised  does  not 
render  such  local  powers  Federal  powers  arising  from  and  created 
by  the  Constitution  of  the  United  States.  It  follows  that  as  the 
powers  of  local  self  government  enjoyed  by  the  Cherokee  nation 
existed  prior  to  the  Constitution,  they  are  not  operated  upon  by 
the  Fifth  Amendment,  which,  as  we  have  said,  had  for  its  sole 
object  to  control  the  powers  conferred  by  the  Constitution  on  the 
National  Government." 

The  cases  referred  to  by  Mr.  Justice  White  in  his  discussion 
leading  up  to  the  conclusion  just  quoted  merely  sustain  the  view 
that  the  Indian  nations  had  powers  of  local  government  independ- 
ent of  and  not  derived  from  the  States  in  which  they  were  geo- 
graphically located,  that  they  were  not  subject  to  the  jurisdiction 
of  those  States.  This  is  particularly  true  of  Worcester  v.  Georgia. 
The  case  of  The  Cherokee  Nation  v.  Georgia  held  that  the  Indian 
nations  were  not  foreign  to  the  United  States ;  while  the  only  other 
case  referred  to  by  Mr.  Justice  White,  United  States  v.  Kagama, 
holds  that  Congress  has  direct  or  immediate  jurisdiction  over  the 
Indian  tribes;  that  they  are  under  direct  subjection  to  the  United 
States.  None  of  these  cases  sustain  the  view  that  the  powers  of 
government  exercised  by  these  tribes  on  American  soil  are  not  de- 
rived from  the  consent  of  the  American  nation.  It  certainly  would 
be  an  anomaly  to  admit  that  the  jurisdiction  of  this  nation  is  thus 
qualified.  Mr.  Justice  White  assents  to  this  view,  but  holds  that 
the  powers  of  local  government  do  not  derive  their  sanction  from 
the  Constitution  or  Government  of  the  American  people. 

It  is  submitted  that  this  position  is  untenable.  Considering  that 
Congress  possesses  complete  jurisdiction  over  the  Indian  tribes 

"(1896)  163  U.  S.  376. 
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and  over  the  territory  they  occupy,  it  is  submitted  that  the  legisla- 
tive power  of  the  tribes  can  exist  only  by  delegation  from  Con- 
gress, tacit  or  permissive  though  it  may  be.  Yet  if  the  power  of 
Congress  is  "plenary,"  unrestrained  by  the  Fifth  or  Sixth  Amend- 
ment in  legislating  for  the  Indian  tribes,  it  may  provide  for  in- 
dictment and  trial  of  offenses  committed  by  one  tribal  Indian  upon 
another,  without  either  grand  or  petit  juries. 

The  result  rests  purely  upon  the  non-incorporation  of  the 
Indian  tribes,  as  peoples.  Since  from  an  early  day  the  trial  of 
offenses  committed  by  others  than  Indians  in  Indian  country,  and 
the  trial  of  cases  in  which  others  are  parties  have  been  excluded 
from  the  jurisdiction  of  Indian  courts,  it  seems  never  to  have  been 
necessary  to  decide  whether  a  citizen  of  the  United  States  could 
be  tried  in  Indian  country  for  a  crime,  without  a  jury.  Perhaps 
the  better  view  is  that  the  Indian  country  is  "incorporated,"  in  the 
sense  of  the  Insular  cases,  and  that  consequently  the  constitutional 
limitations  are  applicable  to  Congress  in  legislating  over  it,  so  far 
as  such  legislation  affects  the  rights  of  others  than  unincorporated 
peoples.  It  should  be  recalled  that  the  power  of  Congress  to  gov- 
ern the  Indian  tribes  is  distinct  from  its  power  to  make  rules  and 
regulations  for  the  territories  of  the  United  States. 

The  following  deductions  may  reasonably  be  drawn  from  the 
foregoing  discussion: 

i.  That  individual  tribal  Indians  are  aliens  and  in  no  sense 
American  nationals,  prior  to  express  naturalization.23 

2.  That,  as  stateless  aliens  resident  in  the  United  States,  the 
National  Government  assumed  over  them  a  peculiar  guardianship 
justified  by  the  necessities  of  their  condition  and  not  inconsistent 
with  their  status  of  stateless  aliens.  This  guardianship  from  harms 
within  the  United  States  had  no  relation  to  the  protection  extended 
to  the  citizen  abroad. 

3.  That  Congress  in  legislating  over  them  has  been  free  from 
some  of  the  constitutional  limitations  that  restrict  its  power  when 
acting  in  its  ordinary  legislative  capacity,  not  because  they  were 
aliens,  for  the  mere  alien  is  embraced  within  the  constitutional 

^The  writer  does  not  overlook  views  in  conflict  with  his  own.  At- 
torney General  Caleb  Cushing,  in  1855,  expressed  his  view  that  non- 
naturalized  American  Indians  were  "subjects,"  7  Opinions  of  Atty's-Gen. 
746,  and  see  1  Moore's  Dig.  of  Inter.  Law  30-34.  For  a  rather  clumsy 
recognition  by  the  State  Department  of  a  right  to  issue  a  quasi-passport 
to  individual  Indians  who  in  the  particular  instances  might  not  have  been 
naturalized,  see  3  Moore's  Dig.  of  Inter.  Law  878-9. 
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limitations  which  grant  immunities  to  "persons ;"  nor  because  they 
are  stateless  aliens,  but  because  they  were  large  aggregations  of 
peculiar  peoples  within  the  territorial  jurisdiction  of  the  nation, 
the  government  of  whom  was  specifically  and  separately  con- 
ferred by  the  Constitution  upon  Congress  in  such  a  manner  as 
when  viewed  in  its  historical  setting  gave  Congress  that  power 
free  from  some  of  those  limitations.24 

4.  That  Congress  has  the  power  to  incorporate  such  aliens  into 
our  citizenship  with  full  right,  if  Congress  deems  it  expedient  to 
so  clothe  them. 

5.  That  Congress  has  the  power  to  so  make  them  citizens  that 
they  shall  enjoy  less  than  the  full  special  privileges  of  the  citizen, 
or  to  make  them  citizens  reserving  by  way  of  qualification  a  special 
guardianship  for  their  benefit.25 

What  is  the  status  of  the  native  inhabitants  of  our  insular  pos- 
sessions, children  born  to  them  after  annexation  and  of  persons 
born  in  those  islands  whose  parents  are  not  native  inhabitants? 
First,  it  may  be  well  to  exclude  from  the  discussion  the  Territory 
of  Hawaii.  All  persons  who  were  citizens  of  the  Republic  of 
Hawaii  on  August  12,  1898,  were  collectively  made  citizens  of  the 
United  States  by  the  act  of  Congress,  April  30,  1900;  moreover, 
that  act  "incorporated"  the  Hawaiian  Islands  and  made  them  "a 
part  of  the  United  States  in  the  fullest  sense,"26  so  that  there  is  no 
question  but  that  any  person  born  therein  is  a  citizen  of  the  United 
States  by  virtue  of  the  Fourteenth  Amendment,  including  doubt- 
less ante-nati  as  well  as  post-nati.21     Assuming  that  the  Philip- 

"So  far  as  power  to  govern  the  Indians  is  expressly  granted  by  the 
Constitution,  it  is  to  be  found  in  Art.  I,  Sec.  8,  §  3:  "To  regulate  Com- 
merce   *    *    *    with  the  Indian  tribes." 

*\A.s  to  any  remaining  non-naturalized  Indians,  the  protection  of  the 
United  States  should  not  be  extended  to  them  abroad,  until  express  legis- 
lation clothes  them  with  citizenship  (nationality).  A  citizenship  with  less 
than  full  internal  privileges  would  be  sufficient  The  writer  has  sub- 
mitted in  Part  I  of  this  article  that  "citizen"  in  the  Constitution  is  the 
exact  equivalent  of  national,  but  that  the  Constitution  confers  upon  the 
possessor  of  this  recognized  status  certain  internal  privileges  which  that 
status,  as  impliedly  defined  in  the  Constitution,  would  not  of  itself  have 
carried  with  it.  The  status  might  be  conferred  without  those  additional 
privileges.  So  far,  however,  whenever  Congress  has  conferred  citizenship 
on  the  alien  Indian  it  has  been  citizenship  with  the  full  privileges,  both 
definitional  and  those  expressly  and  additionally  created  by  the  Consti- 
tution. 

"See  Hawaii  v.  Mankichi  (1903)   190  U.  S.  107,  211,  220. 

"The  law  must  be  the  same  for  Alaska,  which  is  also  incorporated. 
Rassmussen  v.  United  States   (1905)    197  U.  S.  516. 
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pines  and  Porto  Rico  are  still  "unincorporated,"  as  was  held  in 
the  Insular  cases,  the  status  of  persons  born  there,  whose  parents 
are  not  "native  inhabitants,"  depends  upon  whether  the  first 
clause  of  the  Fourteenth  Amendment  is  "applicable"  to  annexed 
but  unincorporated  territory. 

There  is  a  marked  distinction,  a  most  fundamental  and  con- 
clusive distinction,  between  the  opening  phrases  of  the  Fourteenth 
Amendment  on  the  one  hand,  and  the  uniformity  of  duties  clause 
and  the  Fifth  and  Sixth  Amendments,  on  the  other.  The  former 
is  a  self-executory  clause  operating  wherever  the  Constitution  is 
in  force ;  the  latter  clauses  are  limitations  on  the  legislative  power 
of  Congress.  They  merely  restrain  Congress  in  passing  legislation, 
and  the  sole  question  as  to  them  is,  whether  they  apply  to  Congress 
when  legislating  for  every  portion  of  the  American  territory ;  and 
it  has  been  held  in  the  Insular  cases  that  Congress  is  not  under 
the  same  limitations  when  legislating  for  "unincorporated"  terri- 
tories that  control  it  in  legislating  for  the  other  portions  of  the 
American  domain. 

Dorr  v.  United  States28  merely  decides  that  Congress  in  creat- 
ing a  system  of  criminal  procedure  for  the  Philippines  is  not 
hampered  by  the  Sixth  Amendment,  because  Congress  has  never 
consented  to  govern  those  possessions  with  such  a  restriction  of 
power;  that  the  treaty-making  power  in  annexing  those  Islands 
and  Congress  by  its  tacit  refusal  to  "incorporate"  have  reserved  to 
Congress  more  freedom  of  legislation  thereover.  Now  the  opening 
phrases  of  the  Fourteenth  Amendment  have  nothing  whatever  to 
do  with  legislative  power  of  Congress.  This  provision  that  "all 
persons  born  *  *  *  in  the  United  States  and  subject  to  the  juris- 
diction thereof  are  citizens  of  the  United  States  *  *  *,"  is  not 
a  limitation  on  the  legislative  power  of  Congress  in  the  sense 
of  the  term  limitation  in  American  constitutional  law. 

The  expression  "constitutional  limitation"  may  be  conceived  in 
three  senses,  (i)  a  loose,  untechnical  sense,  (2)  a  liberal  sense, 
commonly  given  it,  and  (3)  a  strictly  accurate  sense,  narrower 
than  common  usage  adopts.  The  loose,  untechnical  sense  would 
be  that  which  would  characterize  as  a  limitation  anything  which 
Congress  has  no  power  to  do.  In  this  sense  the  rule  that  Con- 
gress has  only  such  power  as  is  granted,  expressly  or  by  correct 
implication,  would  be  a  limitation,  or  the  source  of  many  limita- 
tions.   That  Congress  can  not  alter  or  "amend"  the  Constitution 

™Supra. 
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does  also,  indeed,  make  it  a  limited  legislature,  yet  this  rule 
implied,  inter  alia,  from  the  express  provision  for  amendment  does 
not  make  the  amendment  provision  a  "limitation"  in  any  cus- 
tomary sense.  It  is  only  because  the  opening  clause  of  the  Four- 
teenth Amendment  is  unalterable  by  Congress  that  it  can  be 
regarded  as  a  limitation,  and  then  only  in  the  loose  and  unreceived 
sense  of  the  term. 

The  second,  or  common  usage  of  the  term  makes  it  include 
limitations  in  the  third  or  narrow  sense  and  also  express  pro- 
hibitions against  Congress'  doing  certain  things.  This  will  become 
clear  upon  considering  in  a  strictly  accurate  sense,  that  a  limita- 
tion is  a  restriction  upon  the  exercise  of  a  legislative  power 
granted  to  Congress.29  It  assumes  that  Congress  has  been  granted 
a  particular  power  but  that  that  power  is  granted  subject  to  a 
qualification.  The  provision  of  the  first  amendment  that  "Con- 
gress shall  make  no  law  respecting  an  establishment  of  religion" 
is  merely  a  prohibition  and  not  a  limitation  in  the  narrow  sense, 
at  least  so  far  as  that  part  of  the  United  States  which  is  organized 
into  States  is  concerned;  for  Congress  is  not  elsewhere  in  the 
Constitution  granted  any  power  to  legislate  as  to  religion.  It  has 
frequently  been  pointed  out  that  so  far  as  the  part  of  the  United 
States  referred  to  is  concerned,  it  was  superfluous  to  adopt  this 
express  prohibition,  since  it  was  necessarily  implied  from  not 
granting  power  in  the  premises.  And  so  as  to  some  other  clauses 
of  the  first  ten  amendments. 

Yet  as  to  the  rest  of  the  United  States,  viz.,  the  Territories  in 
general,  or  at  least,  the  incorporated  territory,  this  prohibition 
may  be  regarded  as  a  limitation  on  the  general  legislative  power 
granted  to  Congress  to  make  all  needful  rules  and  regulations 
respecting  such  territory.30 

Now  it  must  be  clear  that  the  opening  clause  of  the  Fourteenth 
Amendment  is  neither  a  congressional  limitation  in  the  narrower 
sense  nor  in  the  sense  which  includes  prohibitions.  It  is  not 
addressed  to  Congress  at  all.  That  is  what  truly  distinguishes  it. 
It  is  a  purely  self-executory  law  of  the  Constitution.  It  is  no 
more  a  limitation  upon  Congress  than  is  the  provision  for  only  one 
President,  or  that  no  one  shall  be  eligible  to  the  Presidency  except 

"Of  course,  a  similar  restriction  upon  the  powers  of  a  state  legislature, 
or  any  other  organ  of  government,  would  fall  within  the  definition,  but 
the  point  under  discussion  is  congressional  limitations. 

'"Whether  this  limitation  is  "applicable"  to  Congress  in  legislating  for 
unincorporated  territory  is  an  open  question. 
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a  natural-born  citizen,  or  that  there  shall  be  two  houses  of  Con- 
gress. 

It  is  a  bit  of  direct  legislation  by  the  sovereign, — declaring  that 
certain  persons  are  citizens.  The  Constitution  recognizing  the 
existence  of  some  and  having  created  certain  other  privileges  of 
citizenship,  here  declares  who  are  eligible  to  those  privileges ; 
just  as  it  creates  certain  offices  and  declares  who  are  eligible 
thereto. 

To  say  therefore  that  since  in  Downes  v.  Bidwell  it  was  held 
that  the  "insular  possessions"  are  not  a  part  of  the  "United  States" 
as  that  expression  is  used  in  "the  uniformity  clause,"  the  question 
here  is  whether  they  are  within  the  "United  States"  as  used  in  the 
Fourteenth  Amendment,  is  to  make  the  problem  turn  apparently 
upon  a  definitional  ipse  dixit,  and  to  obscure  the  principle  involved 
in  the  solution. 

The  fundamental  difference  in  the  character  of  this  directly 
legislative  provision  and  the  limitations  heretofore  held  inappli- 
cable to  Congress  in  legislating  for  "unincorporated  territory"  is 
so  marked,  it  is  submitted,  that  the  Supreme  Court  of  the  United 
States  will  not  hesitate  to  declare  it  applicable  throughout  the 
American  domain,  and  in  force  in  the  insular  possessions. 

It  will  not  necessarily  follow  from  this  that  persons  there  born, 
of  "native  inhabitant"  parentage,  will  be  included  in  its  scope,  in 
that  they  will  likewise  be  citizens  in  an  unqualified  sense.  If  reiter- 
ation is  pardonable,  the  phrase  "unincorporated  territories"  does 
not  mean  that  such  territories  are  not  American,  not  a  part  of 
the  United  States,  but  that  they  are  such  a  part  of  the  United 
States  as  to  which  Congress  has,  so  to  speak,  an  abnormal  freedom 
of  legislation.  They  might  more  aptly  have  been  called  abnormally 
incorporated  territories.  That  the  "native  inhabitants,"  the  people 
themselves,  were  abnormally  incorporated  follows  more  clearly 
from  the  language  of  the  treaty  than  it  does  that  the  territory  was 
abnormally  incorporated : 

"The  civil  rights  and  the  political  status  of  the  native  inhabi- 
tants of  the  territories  hereby  ceded  to  the  United  States  shall  be 
determined  by  the  Congress." 

By  the  annexation,  the  transfer  of  sovereignty  and  the  transfer 
of  allegiance,  though  the  inhabitants  became  American  nationals, 
and  therefore  unavoidably  citizens  of  the  United  States,  their  in- 
ternal political  status,  the  constitutional  privileges  they  shall  enjoy 
by  virtue  of  their  citizenship,  are  to  be  only  such  as  Congress 
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shall  grant.  Just  as  the  citizen  privileges  of  the  free  negro  were 
qualified  by  reason  of  his  peculiar  incorporation,  just  as  Congress 
can  deal  with  abnormal  legislative  freedom  with  the  groups  of 
stateless  Indian  aliens,  because  of  their  peculiar  relation  to  the 
United  States,  so  Congress  is  vested  with  abnormal  power  over 
these  abnormally  incorporated  citizens.  So  far,  Congress  has 
hesitated  to  apply  the  term  citizens  of  the  United  States  to  these 
new  "Americans,"  but  no  harm  can  come  from  recognition  that 
this  is  their  status,  since  it  need  not  carry  with  it  any  of  the  con- 
stitutionally created  privileges  of  the  citizen  that  Congress  desires 
to  withhold.  No  one  has  objected  to  conceding  to  them  all  the 
rights  or  to  imposing  upon  them  all  the  duties,  that  international 
law  attaches  to  citizenship. 

If  the  disability  of  the  native  inhabitants  resulted  solely  from 
their  inhabiting  unincorporated  territory,  then  it  would  follow  that 
a  child  born  in  other  portions  of  American  territory,  of  parents 
who  are  "native  inhabitants"  of  our  insular  possessions  would  be 
citizens  of  the  United  States  unqualifiedly,  by  virtue  of  the  Four- 
teenth Amendment.  The  doctrine  of  Wong  Kim  Ark's  case31  would 
be  applicable,  if  the  native  inhabitants  as  people  did  not  have  an 
abnormal  relation  to  the  American  state.  But  if  their  relation  is 
abnormal,  a  child  born  of  Filipino  parents  in  Massachusetts  may 
well  take  the  abnormal  status  of  its  parentage  and  be  only  a 
qualified  citizen.  Dred  Scott  was  not  born  in  "unincorporated" 
territory.  So  with  the  tribal  Indian.  Notwithstanding  that  a 
child  born  in  the  United  States  of  an  alien  Chinese  father  is  a 
citizen,  an  Indian  child  might  be  born  in  a  State,  away  from  his 
tribe,  prior  to  the  act  of  1887  (and  since  also,  if  he  is  one  not 
embraced  therein)  and  if  his  parents  were  members  of  a  tribe,  and 
not  citizens  under  any  of  our  legislation,  that  child  would  not  be  a 
citizen  of  the  United  States. 

In  short,  as  to  unincorporated  people  and  abnormally  incor- 
porated people,  our  law  seems  to  be  that  their  children  wherever 
born  have  no  higher  status  or  privileges  than  their  parents.  The 
better  view  is  that  the  opening  clause  of  the  Fourteenth  Amend- 
ment was  merely  declaratory  of  the  previous  law,  so  that  the  case 
of  the  free  negro  would  not  have  been  different  had  that  rule  been 
written  in  the  Constitution  before  the  war ;  and  the  decision  settling 
the  status  of  the  Indian  come  after  the  amendment.  So  that  while 
the  Fourteenth  Amendment  is  applicable  to  the  territory  of  our 

"(1898)  169  U.  S.  649. 
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insular  possessions,  it  does  not  affect  our  abnormally  incorporated 
people,  either  while  inhabiting  those  islands  or  elsewhere  in  the 
United  States. 

The  source  of  their  qualified  citizenship  is  not  that  amendment, 
but  the  transfer  of  their  allegiance  upon  the  annexation  of  their 
territory. 

Since  the  Fourteenth  Amendment  is  in  general  there  applica- 
ble, it  follows  that  a  child  born  in  the  Philippine  Islands  or  Porto 
Rico  of  any  other  parentage  than  "native  inhabitant"  or  American 
tribal  Indian  is  a  citizen  of  the  United  States.  For  example,  a 
child  born  in  the  Philippines  whose  father  is  an  alien  German, 
Spanish  or  Chinese,  or  an  American  citizen,  is  a  citizen  of  the 
United  States  by  virtue  of  the  Fourteenth  Amendment.  This 
amendment  operates  throughout  our  domain,  being  directly  legis- 
lative, and  with  the  same  force  everywhere  to  make  every  person 
born  on  any  portion  of  our  soil  a  citizen,  unless  by  blood  he  belongs 
to  a  class  of  people  sustaining  one  of  the  recognized  abnormal  rela- 
tions to  the  United  States. 

Fortunately  all  these  logical  conclusions  are  highly  expedient, 
though  they  do  not  rest  for  support  upon  the  inconvenience  of  an 
opposite  doctrine.  As  to  children  born  of  alien  parents  in  our 
insular  possessions  and  residing  there,  since  they  are  American 
citizens,  the  United  States  is  not  subject  to  claims  in  their  behalf 
on  the  part  of  foreign  governments  whose  laws  might  include 
them  among  their  nationals.  It  supports  the  theory  of  the  treaty 
as  to  the  political  status  of  the  native  inhabitants,  and,  lastly,  it 
settles  the  status  of  children  born  to  citizen  parents  in  those  pos- 
sessions. For  if  the  Fourteenth  Amendment  does  not  confer  citi- 
zenship on  the  child  of  an  American  citizen,  born  in  the  insular 
possessions,  his  citizenship  is  involved  in  doubt.  If  he  is  not  born 
"in  the  United  States"  under  the  Fourteenth  Amendment,  there 
is  no  provision  of  American  law  conferring  citizenship  on  him, 
unless  it  be  the  act  of  1855.    This  act  provides, 

"All  children  *  *  *  born  out  of  the  limits  and  jurisdiction 
of  the  United  States,  whose  fathers  were  or  may  be  at  the  time  of 
their  birth  citizens  thereof,  are  declared  to  be  citizens  of  the  United 
States;  but  the  rights  of  citizenship  shall  not  descend  to  children 
whose  fathers  never  resided  in  the  United  States." 

Literally  this  act  applies  only  to  a  child  born  "out  of  the  limits 
and  jurisdiction  of  the  United  States."  Certainly  the  insular  pos- 
sessions are  within  the  international  boundaries   of  the  United 
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States,  and  within  the  jurisdiction  thereof.  They  have  been  held 
not  to  be  "foreign,"  at  least  within  the  meaning  of  the  tariff  laws. 
Does  the  statute  mean  "United  States"  in  the  sense  of  Dowries  v. 
Bidwell?    Did  the  Congress  of  1855  so  intend? 

The  only  way  the  act  of  1855  can  be  considered  applicable  is 
by  a  resort  to  a  fortiori  interpretation,  vis.,  that  since  a  child  of  a 
citizen  father  born  abroad  is  a  citizen,  much  more  so  should  one  be 
who  is  born  in  dependent  or  appurtenant  territory  of  the  United 
States.  No  one,  however,  would  care  to  rest  his  citizenship  on 
even  that  strong  an  inference,  for  it  remains  an  inference. 

Even  this  inference  is  of  limited  scope,  for  in  order  that  a 
child  may  be  a  citizen  of  the  United  States,  by  virtue  of  the  act 
of  1855,  it  is  n°t  sufficient  that  his  father  be  a  citizen,  but  the 
citizen  father  must  have  resided  in  the  United  States.  Whether 
a  temporary  sojourn  in  the  United  States,  a  permanent  residence, 
or  domicile  is  intended,  it  does  not  appear,  but  doubtless  a  sub- 
stantial residence,  at  least,  is  intended.  Already  there  are  Ameri- 
can children  born  in  our  insular  possessions  who  have  attained 
the  age  of  twelve  years.  Will  the  child  born  to  such  a  person,  in 
time,  be  a  citizen,  or  not  be,  according  as  its  father  will  have 
or  will  not  have  resided  in  the  United  States?  Is  it  our  policy 
to  discourage  American  families  from  permanently  identifying 
themselves  with  the  government,  the  educational  work  and  eco- 
nomic development  of  our  dependencies?32 

So  far  the  State  Department  seems  to  have  entertained  the 
theory  that  the  "native  inhabitants"  of  Porto  Rico  and  the  Philip- 
pines are  nationals  but  not  citizens.33  The  Supreme  Court  has  not 
spoken.  Congress  has  not  as  yet  clearly  expressed  itself,  and  its 
attitude  must  be  inferred  from  the  following  legislation : 

(1)  The  act  of  April  12,  1900,  establishing  a  civil  government 
for  Porto  Rico,  which  provides: 

32The  act  of  1855  can  be  easily  amended,  it  is  true,  but  the  amended 
act  would  be  subject  to  two  different  shades  of  doubt  now  entertained  by 
some,  (1)  that  it  is  unconstitutional  because  not  a  naturalization  statute, 
or  (2)  that  it  is  a  naturalization  statute  and  that  consequently  citizenship 
acquired  under  it  is  not  "natural-born"  citizenship,  requisite  for  eligibility 
to  the  Presidency.  Is  the  future  of  a  Philippine  governor's  son,  born  in 
the  islands,  to  be  clouded  with  this  doubt?  The  existence  of  these  doubts 
should  be  taken  into  account  though  they  may  be  groundless.  The  views 
of  the  writer  are  that  the  act  of  1855  is  not  a  naturalization  statute  be- 
cause it  confers  citizenship  at  birth ;  and  it  is  a  constitutional  exercise  of 
the  "resulting  power"  of  Congress  to  regulate  our  foreign  relations  and 
foreign  intercourse. 

"3  Moore's  Dig.  of  Inter.  Law  315,  874  et  seq. 
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"That  all  inhabitants  continuing  to  reside  therein  who  were 
Spanish  subjects  on  the  eleventh  day  of  April,  1899,  and  then 
resided  in  Porto  Rico,  and  their  children  born  subsequent  thereto, 
shall  be  deemed  and  held  to  be  citizens  of  Porto  Rico,  and  as 
such  entitled  to  the  protection  of  the  United  States,  except  such 
as  shall  have  elected  to  preserve  their  allegiance  to  the  Crown  of 
Spain  on  or  before  the  eleventh  day  of  April,  1900,  in  accordance 
with  the  treaty  of  peace    *    *     *." 

(2)  The  act  of  July  1,  1902,  establishing  a  civil  government 
for  the  Philippine  Islands,  which  makes  the  same  provision, 
mutatis  mutandis,  designating  the  persons  embraced  as  "citizens 
of  the  Philippine  Islands  and  as  such  entitled  to  the  protection 
of  the  United  States." 

(3)  The  act  of  July  14,  1902,  amending  a  provision  of  the 
Revised  Statutes  which  restricted  the  issuance  of  passports  to 
citizens,  and  making  it  read : 

"No  passport  shall  be  granted  or  issued  to  or  verified  for  any 
other  persons  than  those  owing  allegiance,  whether  citizens  or  not, 
to  the  United  States."34 

Since  the  first  two  of  these  acts  extend  the  protection  of  the 
United  States  to  Porto  Ricans  and  Filipinos,  Congress  impliedly 
recognizes  them  as  American  nationals  or  citizens  of  the  United 
States,  though  the  cautious  manner  in  which  this  is  done  evinces 
the  intention  of  Congress  not  to  confer  full  constitutional  internal 
privileges  of  citizenship.  The  extent  to  which  these  may  be  con- 
ferred depends  upon  future  legislation.  The  expression  Congress 
"recognizes"  them  as  qualified  citizens  is  used  advisedly,  because 
they  acquired  that  status  by  the  change  of  sovereignty  and  the 
transfer  of  their  allegiance. 

That  Congress  had  the  Porto  Ricans  and  Filipinos  in  mind  in 
making  the  change  in  the  passport  law  is  inferable  from  the 
change  made  at  the  same  time  in  Section  4075  of  the  Revised 
Statutes,  by  which  the  "chief  or  other  executive  officer  of  the 
insular  possessions"  are  made  issuing  officers. 

The  language  of  the  passport  provision  as  amended  is  incon- 
sistent with  itself:  "Persons  *  *  *  owing  allegiance,  whether 
citizens  or  not  *  *  * ;"  assuming,  as  we  must,  that  Congress 
meant  permanent  allegiance,  as  distinguished  from  the  "temporary 
allegiance"  by  which  the  subjection  of  a  resident  alien  is  faultily 
designated.    Yet  it  is  to  be  noted  that  though  Congress  may  have 

MR.  S.  sec.  4076.    See  3  Moore's  Dig.  of  Inter.  Law  864,  877. 


AMERICAN   CITIZENSHIP.  345 

had  the  Porto  Ricans  and  Filipinos  in  mind  in  making  this  altera- 
tion as  a  whole,  there  is  nothing  in  the  language  to  expressly  con- 
nect these  peoples  with  the  particular  phrase,  "or  not"  citizens. 
If  it  be  admitted,  however,  that  Congress  meant  to  say  that  Porto 
Ricans  and  Filipinos  are  not  citizens  so  far  as  the  issuance  of 
passports  is  concerned,  it  must  be  also  admitted  that  Congress  has 
assumed  an  inconsistent  attitude  in  extending  the  protection  of 
the  United  States  to  them. 

The  issuance  of  passports  is  a  far  less  significant  matter  than 
the  extension  of  protection,  in  the  broader  sense.  A  passport  is 
an  identity  certificate.  It  merely  furnishes  the  bearer  with  formal 
evidence  by  which  he  may,  if  called  upon,  substantiate  his  claim 
to  the  rights  of  an  alien  in  a  foreign  country,  or  to  treaty  privi- 
leges, if  any.  It  is  only  prima  facie  evidence  of  his  citizenship, 
conclusive  neither  upon  the  government  issuing  it  nor  upon  for- 
eign powers,  though  entitled  to  high  respect  from  them. 

It  is  not  a  pledge  or  guaranty  that  the  government  issuing  it 
will  intervene  in  his  behalf  by  way  of  protest  or  reclamation, 
should  he  meet  with  injustice  abroad.  This  intervention,  usually 
amicable,  but  potentially  hostile,  constitutes  the  method  of  exer- 
cising the  function  of  protecting,  and  is,  therefore,  of  a  higher 
and  more  serious  nature  than  the  issuance  of  passports.  Since 
the  United  States  has  extended  its  protection  to  Porto  Ricans  and 
Filipinos,  there  is  no  sound  reason  why  they  should  not  be  issued 
passports  as  citizens  of  the  United  States.35 

Should  Congress  see  fit  to  go  further  and  confer  the  special 

^The  act  of  March  2,  1007,  is  a  further  evidence  of  the  misleading 
inspiration  under  which  Congress  has  recently  been  acting  in  the  matter 
of  passports.  It  not  only  confuses  the  issuance  of  passports  with  extending 
protection  in  the  broader  sense,  but  admits  to  passports  and  protection 
persons  who  are  not  citizens  or  nationals  at  all,  but  who  have  merely  de- 
clared their  intention  to  become  such  and  have  resided  in  the  United 
States  three  years,  except  that  protection  is  not  to  be  extended  in  the 
country  of  which  they  were  citizens  prior  to  their  declarations  of  inten- 
tion. Since  probably  the  laws  of  no  state  provide  that  a  mere  declaration 
of  an  intention  to  renounce  its  nationality  (see  the  form  of  this  declaration 
in  sec  27,  act  of  June  29,  1906;  34  Stat.  L.  603),  or  of  intent  to  assume  at  a 
future  time  a  different  nationality,  ipso  facto  destroys  the  existing  nation- 
ality of  the  declarant,  this  claim  of  a  right  to  intervene  in  behalf  of  an 
alien  will  certainly  be  repelled,  not  only  by  the  country  whose  nationality 
the  declarant  bears,  but  other  states  as  well.  Amicable  intervention  is 
permitted  under  existing  rules  of  international  law  only  in  the  interests 
of  nationals  of  the  intervening  state.  If  there  are  any  exceptions  to  this 
doctrine,  they  are  truly  exceptional  and  must  rest  upon  some  recognized 
international  practice.  See  Part  I,  11  Columbia  Law  Review  249.  The 
act  here  criticized  does  not  purport  to  alter  the  naturalization  acts,  under 
which  citizenship  dates  from  the  issuance  of  final  papers. 
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privileges  which  the  Constitution  confers  upon  the  normal  citizen, 
and  change  their  present  status  of  qualified  citizens  to  that  of 
citizens  with  full  rights,  it  is  conceived  that  no  harm  will  follow. 

If  the  facts  justified  the  fear  that  there  might  be  a  migration 
in  such  numbers,  or  of  such  character,  from  the  insular  posses- 
sions to  our  continental  domain  as  would  be  harmful  to  the  eco- 
nomic or  social  welfare  of  either  portion  of  our  territory,  it 
might  be  well  to  reserve  from  the  grant  of  other  constitutional 
privileges,  the  right  of  free  migration  through  the  empire,36  or, 
in  the  alternative,  or  perhaps  additionally,  the  right  of  a  citizen 
of  the  United  States  to  become  a  citizen  of  any  State  by  domicil- 
ing himself  therein,  and  thereby  acquiring  under  Art.  IV,  Sec.  2, 
"the  privileges  and  immunities  of  a  citizen  in  the  several  States." 

So  far  as  the  facts  have  been  revealed  to  this  generation, 
however,  the  fear  referred  to  is  not  justified,  and  the  inhabitants 
of  our  insular  possessions,  or  any  class  of  them,  are  not  excluded 
from  our  continental  domain  under  our  immigration  laws  as  they 
now  stand.37 

In  fact  it  may  safely  be  asserted  that  the  special  internal 
privileges  of  a  full  citizen  of  the  United  States  are  not  of  such  a 
character  as  to  warrant  their  denial  to  any  class  of  persons  who 
are  freely  allowed  to  immigrate  into  this  country.  Doubtless  this 
is  the  reason  we  permit  alien  negroes  to  become  naturalized,  since 
our  immigration  laws  do  not  exclude  them.  True  our  legislation 
on  these  related  matters  is  not  consistent.  But  is  it  not  true  that 
any  race  or  class  of  people  who  are  not  so  uncongenial  as  to  be 
denied  entrance  and  settlement  in  our  communities  should  be  al- 
lowed, and  required,  where  possible,  to  assume  the  burdens  of 
citizenship,  and  with  them  the  few  privileges? 

But  as  to  the  native  inhabitants  of  our  insular  possessions, 
Congress  may,  if  it  deems  advisable,  reserve  freedom  to  restrict 
their  immigration,  and  complement  their  qualified  citizenship  with 
all  the  other  internal  privileges  of  the  citizen,  without  loss  of 
control,  for  so  long  as  they  are  restricted,  as  to  permanent  resi- 
dence, to  our  insular  possessions,  Congress  has  sufficient  freedom 
of  legislation  over  them  by  virtue  of  the  unincorporated  character 
of  their  territory  they  occupy. 

Finally  a  fourth  bit  of  recent  legislation  should  be  considered. 
Sec.  30  of  the  Naturalization  Act  of  June  29,  1906,  provides : 

MSee  Crandall  v.  Nevada   (1867)  6  Wall.  35- 
3TSee  Gonzales  v.  Williams    (1904)    192  U.   S.   1. 
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"That  all  the  applicable  provisions  of  the  naturalization  laws 
of  the  United  States  shall  apply  to  and  be  held  to  authorize  the 
admission  to  citizenship  of  all  persons  not  citizens  who  owe  per- 
manent allegiance  to  the  United  States,  and  who  may  become  resi- 
dents of  any  State  or  organized  Territory  of  the  United  States, 
with  the  following  modifications :  The  applicant  shall  not  be  re- 
quired to  renounce  allegiance  to  any  foreign  sovereignty;  he  shall 
make  his  declaration  of  intention  to  become  a  citizen  of  the  United 
States  at  least  two  years  prior  to  his  admission;  and  residence 
within  the  jurisdiction  of  the  United  States,  owing  such  permanent 
allegiance,  shall  be  regarded  as  residence  within  the  United  States 
within  the  meaning  of  the  five  years'  residence  clause  of  the  exist- 
ing law." 

The  same  comment  may  be  passed  upon  this  as  is  made  above 
on  the  new  passport  clause,  viz.,  that  Congress  does  not  point  out 
what  classes  of  persons  "owe  permanent  allegiance  to  the  United 
States,"  but  are  "not  citizens."  This  language  could  scarcely  refer 
to  non-naturalized  Indians  in  view  of  the  position  taken  by  the 
Supreme  Court  in  numerous  dicta.  If  Congress  intended  it  for  the 
benefit  of  Porto  Ricans  and  Filipinos,  two  remarks  may  be  made. 

First,  it  is  not  necessarily  inconsistent  with  the  position  taken 
in  this  article  that  these  peoples  are  already  qualified  citizens,  for 
it  may  be  regarded  as  a  provision  whereby  those  of  them  who 
become  residents  of  any  State  or  organized  Territory  may  acquire 
all  the  additional  rights  of  citizenship. 

Secondly,  it  re-enforces  the  views  above  expressed  that  there 
is  no  ground  of  public  policy  against  conferring  full  citizenship 
upon  those  members  of  these  classes,  the  bulk  of  them,  who  remain 
permanently  in  their  islands ;  that  Congress  sees  as  yet  no  objection 
to  their  migration  to  our  continental  domain,  and  that  so  long  as 
they  are  permitted  to  migrate,  there  is  no  objection  to  giving  them 
all  the  privileges  of  citizenship. 

In  short  there  is  no  ground  of  policy  that  would  justify  the 
Supreme  Court  in  allowing  the  plain  equivalence  of  nationality 
and  citizenship  in  our  law  to  be  distorted. 

Dudley  O.  McGovney. 
Tulane  University. 


AUSTIN,  KORKUNOV   AND   MR.    HASTINGS— 

A  REPLY. 

It  is  perhaps  presumptuous  for  me  to  write  under  the  above 
heading  when  my  acquaintance  with  the  works  of  the  authors  in- 
dicated is,  with  the  exception  of  Austin,  a  negligible  quantity. 
While  I  have  read  with  some  care  John  Austin  on  Jurisprudence, 
my  knowledge  of  the  views  of  Korkunov  and  Mr.  Hastings  is 
practically  confined  to  the  article  by  the  last  mentioned  which 
appears  in  this  Review  for  December  last.1  Yet  there  are  certain 
dicta,  in  the  article  referred  to,  which  I  cannot  allow  to  pass  with- 
out comment.  In  particular,  I  wish  to  express  a  protest  against 
the  tendency  to  belittle  the  work  of  an  author  who  has  done  more 
for  the  science  of  jurisprudence  than  any  other  English  writer, 
and  whose  contributions  to  that  science  are  still  in  my  opinion  in- 
dispensable to  the  student  of  legal  theory.  It  is  not,  at  least  so 
I  am  impelled  to  believe,  by  rejecting  Austin  but  by  utilising  him, 
that  we  shall  make  real  advance  towards  a  truly  scientific  con- 
ception of  the  nature  of  law. 

Mr.  Hastings'  general  argument  involves  several  fallacies.  In 
the  first  place  he  ignores  the  enormously  important  part  which 
has  been  played  in  the  past,  and  is  still  played,  by  force  as  a 
means  of  drilling  men  into  social  beings.  In  the  second  place,  he 
does  not  appear  to  recognise  that  the  judge  and  the  policeman 
are  none  the  less  instruments  of  social  might  because  the  law 
which  they  enforce  may  express  a  popular  will.  In  the  third 
place,  he  ignores  the  value  and  importance  of  force  as  a  means  to 
social  discipline  save  in  so  far  as  the  force  is  actually  employed. 
He  asks  if  the  uniformity  resulting  through  legal  adjustments  is 
brought  about  as  the  result  of  physical  constraint.  "Cases  of  the 
actual  use  of  force  are  insignificant  in  comparison  with  the  whole 
mass  regulated."  Quite  true;  but  the  fact  is  irrelevant  to  the 
determination  of  the  precise  degree  of  importance  to  be  attached 
to  the  legal  sanction.  Moreover,  I  am  not  aware  that  Austin  any- 
where states  that  force,  or  even  the  fear  of  force,  is  mainly  re- 
sponsible for  the  observance  of  legal  rules.  On  the  contrary, 
when  he  seeks  to  explain  the  fact  of  habitual  obedience  to  govern- 
ment, he  finds  the  explanation  in  the  power  of  custom  and  preju- 
dice and  in  the  popular  perception  of  the  utility  of  government. 

1W.  G.  Hastings,  Law  and  Force,  10  Columbia  Law  Review  740. 
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Mr.  Hastings'  criticisms  are  somewhat  belated.  Writing  about 
thirty  years  ago,  Professor  Lawrence  in  his  Essays  on  Inter- 
national Law,  predicted  the  decreasing  importance  of  the  element 
of  force  in  the  complex  conception  of  law.  The  prediction  was 
quite  in  accord  with  the  individualistic  tradition.  But  the  growth 
of  collectivism,  with  its  increasing  subordination  of  the  individual 
will  to  the  will  of  the  State,  has  invested  the  element  of  force 
with  a  new  importance.  The  force  is  not  arbitrary,  since  it  is 
exercised  according  to  rule;  it  is  not  autocratic,  since  it  is  im- 
posed through  the  agency  of  institutions  which  express  more  or 
less  approximately  the  popular  will;  and,  finally,  it  is  less  sub- 
ordinated to  the  sinister  interest  of  a  class.  But  it  is  force  never- 
theless. The  characteristic  feature  of  the  social  progress  of  our 
time  has  been  the  widening  of  the  sphere  of  state  activity,  the  en- 
largement of  the  area  within  which  rules  of  conduct,  instead  of 
being  enforced  by  the  controlling  influence  of  public  opinion,  are 
maintained  by  the  might  of  the  State.  The  goal  of  civilisation 
in  the  near  future  I  take  to  be,  not  the  abandonment  of  force,  but 
its  moralisation. 

Mr.  Hastings  is  much  perturbed  by  the  anarchist.  "The  social 
use  just  now  made  of  the  theory  that  all  law  rests  on  force,  and 
that  force  is  law's  essential  attribute,  is  to  help  the  anarchist 
and  to  retard  real  social  progress."  It  appears  to  me  that  the 
author  much  exaggerates  the  influence  of  anarchist  doctrine,  while 
failing  to  realize  the  sources  of  that  influence — such  as  it  is. 
What  gives  vitality  to  the  anarchist  movement  is  not  any  juristic 
theory  but  the  social  injustice  for  which  governments  can  be  held, 
directly  or  indirectly,  responsible.2  The  real  answer  to  the  anar- 
chist must  be  found,  not  in  improved  theories  about  the  nature  of 
government,  but  in  an  active  and  far  reaching  policy  of  social  re- 
form. Of  course  the  jurist  who  represents  law  as  "a  mere  ex- 
pression of  brute  force"  makes  the  case  for  anarchy  appear  the 
stronger.  But  Austin  was  not  guilty  of  so  crude  a  blunder.  On 
the  other  hand,  the  jurist  who  fails  to  recognize  the  practical 
necessities  which  justify  the  application  of  force  by  organized 
society,  or  maintains  that  law  can  be  upheld  without  force,  is  at 
once  juggling  with  facts  and  playing  into  the  hands  of  the  anar- 
chist whom  he  may  be  professing  to  refute. 

Let  me  take  the  war  for  a  moment  into  the  enemy's  camp. 

*Cf.  article  by  the  present  writer  in  the  Hibbert  Journal,  July,  1910, 
"The  Message  of  Anarchy." 
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How  does  Mr.  Hastings  distinguish  between  law  and  positive 
morality  ?  He  proposes  two  tests.  ( i )  The  recognition  of  rules  by 
accredited  representatives  of  society.  But,  we  are  impelled  to  ask, 
what  is  the  practical  meaning  of  that  recognition?  The  citizen 
is  interested,  not  in  the  mere  fact  of  the  recognition,  but  in  what 
the  recognition  implies — that  a  particular  rule  of  conduct  is  taken 
within  the  sphere  where  the  power  of  the  State  can  be  relied  upon 
to  secure  the  desired  conformity.  (2)  "The  rules  which  have  to 
do  merely  with  morals  relate  to  individual  character  and  conduct. 
The  rules  of  law  govern  social  action  and  the  realisation  of  in- 
terests." Could  anything  be  more  hopeless  than  an  attempt  to 
distinguish  between  law  and  morality  on  these  lines?  When  is 
action  social?  Can  it  be  pretended  for  a  moment  that  all  social 
action  comes,  or  ought  to  come,  within  the  controlling  influence 
of  positive  law  ? 

Mr.  Hastings  frequently  quotes  Korkunov.  As  I  have  already 
confessed,  I  have  not  read  that  author's  work  on  the  General 
Theory  of  Law.  But  if  the  extracts  in  Mr.  Hastings'  article  are 
a  fair  sample,  I  do  not  seem  to  have  missed  much.  One  illustra- 
tion will  suffice.  Korkunov  is  maintaining  that  "constraint  is 
neither  a  fundamental,  nor  even  a  general,  attribute  of  juridical 
phenomena."  He  urges  in  defence  of  this  conclusion  that  we  can 
conceive  of  law  without  constraint.  "If  society  were  composed 
only  of  perfect  men,  constraint  would  be  superfluous  and  un- 
known." No  doubt;  but  in  the  meantime,  it  would  be  wise  to 
recognise  that  man  is  not  perfect ;  and  that  his  imperfections  have 
to  be  taken  into  account  in  determining  the  real  significance  of 
existing  institutions. 

In  conclusion,  I  return  to  my  starting  point.  There  has  been 
for  some  time  so  much  sneering  at  Austin's  work  that  it  appears 
to  me  timely  to  utter  a  word  of  protest.  No  doubt  Austin's  anal- 
ysis is  inadequate.  He  does  not  grasp,  for  example,  the  signifi- 
cance of  the  fact  that  the  Ruler  is  an  organ  of  an  organised  so- 
ciety, and  that  the  Ruler's  will  is  therefore  an  expression  of  a 
general  will.  We  need,  as  T.  H.  Green  pointed  out,  to  combine 
the  analysis  of  Austin  with  that  of  Rousseau.  It  remains  never- 
theless true  that  Austin's  Province  of  lurisprudence  Determined 
is  an  enduring  contribution  to  the  literature  of  the  subject.  For 
clearness  of  thought,  for  vigor  of  analysis,  for  the  power  to 
stimulate  the  thinking  power  of  a  student,  Austin's  work  is  un- 
surpassed by  that  of  any  English  jurist.     It  is  true  that  in  his 
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analysis  the  element  of  force  assumes  an  undue  importance;  but 
we  shall  learn  to  do  better  than  Austin,  not  by  discarding  the  re- 
sults of  his  labors,  but  by  correcting  those  results.  Beyond  Austin, 
no  doubt,  but  through  Austin,  lies  the  way  of  progress  in  the 
near  future. 

W.  Jethro  Brown. 
The  University  of  Adelaide. 
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NOTES. 

Service  of  Process  Beyond  the  Jurisdiction. — At  common  law, 
except  in  the  event  of  a  voluntary  appearance,  actual  service  of  proc- 
ess within  the  territory  of  the  court  was  an  essential  prerequisite  to 
the  exercise  of  jurisdiction  in  a  personal  action.1  While  recognizing 
no  limit  to  legislative  authorization  of  means  for  acquiring  jurisdic- 
tion so  far  as  domestic  recognition  was  concerned,2  the  English  courts 
from  an  international  point  of  view  have  denied  the  power  of  a  foreign 
sovereignty  to  extend  its  jurisdiction  to  persons  beyond  its  territory,8 

"See  In  re  Busfield  (1886)  L.  R.  32  Ch.  Div.  123;  Hollingsworth  v. 
Barbour   (1830)   4  Pet.  466. 

Wharton,  Confl.  of  L.  §  713;  Ashbury  v.  Ellis  L.  R.  [1893]  A.  C.  339  J 
Bell  &  Co.  v.  Antwerp  etc.  Line  L.  R.  [1891]  1  Q.  B.  103;  see  Sirdar 
Gurdyal  Singh  v.  Rajah  of  Faridkote  L.  R.  [1894]  A.  C.  670;  Ex  parte 
Blain  (1879)  L.  R.  12  Ch.  Div.  522. 

"Buchanan  v.  Rucker  (1808)  9  East  192;  Schibsby  v.  Westenholz  (1870) 
L.  R.  6  Q.  B.  155. 
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unless  they  were  subject  thereto  by  virtue  either  of  domicile  or  citizen- 
ship.4 In  the  United  States,  the  rule  so  formulated  has  been  adopted 
not  only  for  the  purpose  of  determining  whether  the  judgment  of  a 
sister  State  is  entitled  to  full  faith  and  credit,5  but  also,  it  would  seem, 
for  the  purpose  of  determining  whether  a  State  in  authorizing  the 
extraterritorial  acquisition  of  jurisdiction  has  violated  due  process.6 
The  soundness  of  the  latter  position  is  a  fortiori  apparent  in  that  the 
principles,  by  the  application  of  which  a  State's  judgment,  and  con- 
sequently the  extent  of  its  jurisdiction,  is  accorded  extraterritorial 
recognition,  are  adopted  in  order  to  establish  its  intraterritorial  valid- 
ity.7 That  the  theoretically  unlimited  jurisdiction  incident  to  sover- 
eignty,8 is  not  unduly  restricted,  would  appear  from  the  necessity  of 
preventing  encroachment  upon  and  consequent  destruction  of,  the  in- 
dependent character  of  the  various  States.  For  inasmuch  as  the  judg- 
ment of  a  sister  State  can  be  denied  full  faith  and  credit  only  upon 
jurisdictional  grounds,  the  final  determination  that  a  particular  method 
of  serving  process  beyond  its  territory  constitutes  due  process  would, 
in  that  the  jurisdiction  of  the  court  is  thereby  established,  conclude  the 
courts  in  this  respect,  upon  extraterritorial  consideration. of  its  validity. 
As  the  power  of  the  State  to  acquire  jurisdiction  extraterritorially 
is  to  this  extent  generally  recognized,  it  is  necessary  to  determine  by 
what  methods  this  may  be  accomplished.  The  common  law  rule  as  to 
service  of  process  was  based  primarily  upon  the  idea  that  no  man  could 
be  justly  judged  without  having  been  afforded  notice  and  an  oppor- 
tunity of  being  heard.9  It  is  clear  that  consistently  with  this  concep- 
tion of  justice,  it  is  competent  by  legislative  enactment  to  provide  for 
other  means  of  acquiring  jurisdiction,10  and  therefore  under  circum- 
stances rendering  personal  service  impracticable,  constructive  service 
has  been  commonly  authorized.11  As  to  persons  within  the  jurisdiction, 
these  provisions,  where  they  afford  reasonable  probability  of  notice, 
have  been  uniformly  upheld  as  constituting  due  process.12  Where, 
however,  jurisdiction  is  sought  as  to  persons  outside  of  the  territory, 

*Douglas  v.  Forrest  (1828)  4  Bing.  686;  Maubourquet  v.  Wyse  (1867) 
1  Ir.  Rep.  C.  L.  471;  see  Becquet  v.  MacCarthy  (1831)  2  B.  &  Ad.  951; 
Schibsby  v.  Westenholz  supra;  Wharton,  Confl.  of  L.  §  649. 

"D'Arcy  v.  Ketchum  (1850)  11  How.  165;  Huntley  v.  Baker  (N.  Y. 
1884)  33  Hun  578;  Biesenthall  v.  Williams  (Ky.  1864)  1  Duvall  329; 
Hamill  v.  Talbott  (1897)  72  Mo.  App.  22;  see  Cassidy  v.  Leitch  (N.  Y. 
1877)  2  Abb.  N.  C.  315;  contra  De  la  Montanya  v.  De  la  Montanya  (1896) 
112  Cal.  101. 

"Pennoyer  v.  Neff  (1877)  95  U.  S.  714;  Continental  Bank  v.  Thurber 
(N.  Y.  1893)  74  Hun  632,  aff'd  143  N.  Y.  648;  Botna  etc.  Bank  v.  Silver 
City  Bank  (1893)  87  la.  479;  Harryman  v.  Roberts  (1879)  52  Md.  64; 
Wallace  v.  United  Electric  Co.  (1905)  211  Pa.  St.  473;  Wilson  v. 
American  etc  Co.   (1903)  65  N.  J.  Eq.  730. 

TSee  Lafayette  Ins.  Co.  v.  French  (1855)  18  How.  404;  Hoyt  v.  Alloway 
(Ind.  1827)  2  Blackf.  108;  Wharton,  Confl.  of  L.  §  713- 

*See  11  Columbia  Law  Review  262. 

"See  In  re  Busfield  supra;  Credits  Gerundeuse  v.  Van  Weede  (1884) 
L.  R  12  Q.  B.  Div.  171;  Simon  v.  Craft  (1901)   182  U.  S.  427- 

"Betancourt  v.  Eberlin  (1882)  71  Ala.  461;  Biesenthall  v.  Williams 
supra;  Beard  v.  Beard  (1863)  21  Ind.  321;  Schwinger  v.  Hickok  (1873) 
S3  N.  Y.  280. 

"Bardwell  v.  Collins  (1890)  44  Minn.  97;  Schwinger  v.  Hickok  supra. 

"See  note  50  L.  R  A.  at  p.  585. 
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it  must  be  predicated  upon  some  relation  which  the  defendant  bears  to 
the  sovereignty,  by  virtue  of  which  its  laws  may  be  binding  upon  him.13 
Manifestly  where  the  defendant  is  a  non-resident  and  a  citizen  of  an- 
other State,  there  is  no  such  relation,14  but  a  person  who  is  a  citizen 
of  or  is  domiciled  within  a  State  which  provides  for  a  constructive 
service,  does  bear  a  relation  to  that  State,  by  virtue  of  which  he  is  sub- 
jected to  its  laws,  and  which  he  does  not  terminate  by  anything  short 
of  a  definite  abandonment.16  Proceedings  taken  against  him  in  accord- 
ance with  its  laws  by  means  of  substituted  service  have  been  recognized 
as  due  process  of  law.16  In  a  recent  case,  however,  Raher  v.  Raher 
(la.  1911)  129  N.  W.  494,  a  domestic  personal  judgment  rendered 
against  a  resident  founded  upon  personal  service  of  process  without 
the  jurisdiction,  was  held  invalid  as  violative  of  due  process.17  The 
prevailing  opinion  while  recognizing  the  validity  of  substituted  service 
upon  like  facts,  denied  the  efficacy  of  process  beyond  the  territorial 
limits  of  the  sovereignty.  It  is  true  that  in  substituted  service  there 
is  no  attempt  to  extend  the  actual  process  of  the  court  beyond  the 
territory,  but  to  admit  this  is  to  admit  as  well  that  jurisdiction  may 
be  acquired  without  so  extending  it,  because  of  the  relation  subsisting 
between  the  State  and  the  individual  over  whom  jurisdiction  is  sought. 
In  so  far  as  process  is  an  instrument  of  the  sovereign  authority,  its 
efficacy  as  such  must  be  coterminous  with  the  territorial  extent  of  such 
authority.18  But  when  it  is  served  beyond  the  territory,  it  does  afford 
actual  notice,19  and  in  this  character  would  seem  to  constitute  no  en- 
croachment upon  the  sovereignty.20     Moreover,  in  view  of  the  impor- 

"Schibsby  v.  Westenholz  supra;  McEwan  v.  Zimmer  (1878)  38  Mich. 
765;  Price  v.  Hickok  (1866)  39  Vt.  292. 

"Schibsby  v.  Westenholz  supra;  Copin  v.  Adamson  (1874)  L.  R.  9 
Exch.  345 ;  Mitchell,  Vance  &  Co.  v.  Ferris  &  Co.  (Del.  1875)  5  Houst.  34. 

15Story,  Confl.  of  L.  §  540;  Black,  Judgments  (2  ed.)  §  237;  Huntley 
v.  Baker  supra;  Sturgis  v.  Fay  (1861)  16  Ind.  429;  Dennick  v.  Dennick 
(N.  Y.  1895)  92  Hun  161;  see  Schibsby  v.  Westenholz  supra;  Mitchell, 
Vance  &  Co.  v.  Ferris  &  Co.  supra;  Arnsbaugh  v.  Exchange  Bank  (1885) 
33  Kan.  100. 

"Continental  Nat.  Bank  v.  Thurber  supra;  Huntley  v.  Baker  supra; 
Botna  etc.  Bank  v.  Silver  City  Bank  supra;  see  Cassidy  v.  Leitch  supra; 
contra  De  la  Montanya  v.  De  la  Montanya  supra. 

"It  might  conceivably  be  suggested  that  the  mere  rendition  of  a  judg- 
ment void  for  want  of  jurisdiction  would  not  operate  as  a  deprivation  of 
liberty  or  property,  and  as  the  due  process  clause  does  not  apply  to  mat- 
ters of  procedure,  York  v.  Texas  (1890)  137  U.  S.  15;  Kauffman  v. 
Wooters  (1891)  138  U.  S.  285;  5  Columbia  Law  Review  436;  but  cf. 
Pennoyer  v.  Neff  supra,  the  question  would  not  seem  to  be  raised  until 
an  attempted  enforcement.  Where  the  judgment  is  sought  to  be  estab- 
lished in  another  State  for  this  purpose,  since  the  State  must  first  make 
the  judgment  its  own,  Wharton,  Confl.  of  L.  §  646,  the  question  would, 
in  accordance  with  this  reasoning,  arise  only  then.  York  v.  Texas  supra; 
Kirkpatrick  v.  Post  (1895)  53  N.  J.  Eq.  591. 

"Story,  Confl.  of  L.  §  539;  see  Pennoyer  v.  Neff  supra;  McEwan  v. 
Zimmer  supra. 

"See  Credits  Gerundeuse  v.  Van  Weede  supra.  The  objection  that 
knowledge  from  whatever  source  would  be  of  like  effect,  Ewer  v.  Coffin 
(Mass.  1848)  1  Cush.  23,  is  not  a  valid  one,  for  the  binding  effect  would 
result  from  the  statutory  authorization  with  respect  to  a  person  subject 
to  its  laws. 

"See  Lafayette  Ins.  Co.  v.  French  supra;  Hilton  v.  Guyot  (1895)  159 
U.  S.  113. 
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tanoe  of  notice,21  reasonable  probability  thereof  would  seem  to  furnish 
the  requisite  test  of  due  process.22  It  is  arguable  therefore  that  ex- 
traterritorial service,  insuring  as  it  does  actual  notice,  as  distinguished 
from  substituted  service,  where  the  defendant  may  be  left  in  actual 
ignorance  of  the  proceedings  against  him,  should  not  be  regarded  as 
violative  of  due  process.23 

What  Constitutes  a  Promise  to  Answer  for  the  Debt  of  Another 
Within  the  Statute  of  Frauds. — There  have  been  few  sources  of  liti- 
gation more  prolific  than  that  section  of  the  English  Statute  of  Frauds 
which,  together  with  its  American  counterparts,  requires  that  a  promise 
to  answer  for  the  debt,  default  or  miscarriage  of  another  be  in 
writing.1  Yet  in  view  of  the  accepted  judicial  construction  of  the 
Statute  that  only  those  promises  which  are  collateral  fall  within  either 
its  letter  or  its  spirit,  it  is  necessary  in  a  given  case  to  determine  only2 
if  the  defendant's  promise  which  in  terms  is  to  answer  for  another's 
obligation,  is  in  truth  an  undertaking  of  guaranty,  for  if  it  is  absolute 
and  not  conditioned  upon  another's  default,  it  is  original  and  may  be 
made  orally.3  In  determining  this  question  it  was  early  declared  that 
any  new  consideration,  whether  of  harm  to  the  promisee  or  of  benefit 
to  the  promisor,  was  sufficient  to  avoid  the  operation  of  the  Statute.4 
The  manifest  inadequacy  of  this  test,  which  in  effect  repeals  the  Stat- 
ute, lies  in  the  fact  that,  embodying  only  the  requirement  which  attends 
every  binding  promise,  it  suggests  nothing  further  to  indicate  its 
nature  or  to  vary  its  legal  consequence.  Nevertheless,  the  position 
taken  by  Chancellor  Kent,  although  generally  discredited,  is  perhaps 
the  pivotal  point  of  subsequent  doctrines  by  which  it  is  variously 
modified. 

The  limitation  imposed  in  some  jurisdictions,  of  which  Massachu- 
setts is  typical,  restricts  original  promises  to  those  made  in  the  course 
of  a  transaction  from  which  it  may  fairly  be  inferred  that  the  leading 
object  of  the  promisor  was  to  obtain  some  benefit  which  enured  to  him 
by  reason  of  his  promise.5     The  English  courts,  however,  deny  that  it 

"Kilburn  v.  Woodworth  (N.  Y.  1809)  5  Johns.  37;  Betancourt  v. 
Eberlin  supra.  Even  in  proceedings  in  rem,  where  jurisdiction  over 
property  is  conferred  by  force  of  its  location,  due  process  may  be  violated 
where  reasonable  notice  is  not  afforded  to  the  owner.  Roller  v.  Holly 
(1900)  176  U.  S.  398. 

"Betancourt  v.  Eberlin  supra;  Matter  of  Empire  City  Bank  (1858)  18 
N.  Y.  199,  215;  Roller  v.  Holly  supra;  see  Happy  v.  Mosher  (1872)  48 
N.  Y.  313;  Pinney  v.  Providence  etc.  Co.  (1900)  106  Wis.  396;  Pennoyer 
v.  Neff  supra. 

BCf.  5  Columbia  Law  Review  436. 

J29  Car.  II  c.  3,  §  4- 

*It  is  fundamental  that  if  the  promise  is  made  to  the  debtor  it  is  not 
within  the  Statute.     See  Clark  v.  Jones  (1887)  85  Ala.  127. 

'Browne,  Statute  of  Frauds  (5th  ed.)  §  212.  See  Gibbs  v.  Blanchard 
(1867)  15  Mich.  292;  Baldwin  v.  Hiers  (1884)  73  Ga.  739. 

'Chancellor  Kent  in  Leonard  v.  Vredenburgh  (N.  Y.  191 1)  8  Johns. 
29.  See  also  Farley  v.  Cleveland  (N.  Y.  1825)  4  Cow.  432;  Scott  v. 
Thomas  (1832)  2  111.  58.    But  see  Mallory  v.  Gillette  (i860)  21  N.  Y.  412. 

"Nelson  v.  Boynton  (Mass.  1841)  3  Mete.  396;  Curtis  v.  Brown  (Mass. 
1850)  5  Cush.  488;  Furbish  v.  Goodnow  (1867)  98  Mass.  296;  Ames  v. 
Foster  (1871)  106  Mass.  400.  And  see  Alger  v.  Scoville  (Mass.  1854)  1 
Gray  391;  Emerson  v.  Slater  (1859)  22  How.  28;  Davis  v.  Patrick  (1891) 
141  U.   S.  479- 
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is  sufficient  that  the  object  of  the  contract  was  to  promote  the  prom- 
isor's personal  interest6  and  demand  a  larger  matter  for  its  object,  such 
as  the  purchase  of  property  or  the  relief  of  property  from  a  liability.7 
Under  the  rule  as  finally  evolved  in  New  York  a  promise  is  absolute 
only  when  founded  on  a  beneficial  consideration  moving  to  the  prom- 
isor, so  that  he  thereby  comes  under  an  independent  duty  irrespective 
of  the  liability  of  the  principal  debtor.8.  It  will  be  observed  that  each 
of  these  tests  contemplates  the  receipt  of  some  advantage  by  the  de- 
fendant from  the  plaintiff  and  the  cases  reveal  the  unmistakable  tend- 
ency of  the  courts  to  declare  a  promise  original  only  when  the  promisor 
himself  acquires  some  property  or  right  relinquished  by  the  promisee.9 
Thus  the  line  is  drawn  between  a  merely  valid  consideration  sufficient 
to  support  a  promise  of  guaranty  and  that  transfer  of  value  which  of 
itself  creates  an  original  obligation  on  the  part  of  the  transferee.10 

In  this  distinction  is  to  be  found  the  means  of  rationalizing,  al- 
though not  of  justifying,  the  doctrines  which  suggest  it.  The  signifi- 
cance of  the  necessity  of  a  "transfer  of  value"  becomes  apparent  in  the 
light  of  the  established  principle  of  Quasi-Contracts  that  one  relying 
on  the  Statute  of  Frauds  is  liable  for  the  benefits  received  under  the 
contract  which  he  seeks  to  repudiate.11  When,  therefore,  a  promisor 
has  obtained  something  beneficial  to  him,  he  has  by  reason  of  the  entire 
transaction  of  which  his  promise  to  pay  another's  debt  was  only  a  part, 
incurred  a  duty  beyond  that  imposed  by  his  express  promise,12  and  as  a 
promise  to  discharge  one's  own  obligation  is  unaffected  by  the  Statute,18 
the  courts  are  quick  to  find  an  absolute  undertaking  whenever  to  sustain 
the  defense  of  the  Statute  would  result  in  enriching  the  defendant  at 
the  plaintiff's  cost.  This  theory  finds  support  in  cases  where  the  de- 
fendant possesses  property  of  the  debtor  with  which  to  pay  the  latter's 
debt.14  A  trust,  or  a  relation  closely  akin,  being  thus  created,  the 
defendant,  irrespective  of  a  promise  to  the  creditor,  is  subjected  to  a 
duty  upon  a  breach  of  which  indebitatus  assumpsit  will  lie  in  the  lat- 
ter's favor.15    In  this  class  of  cases  also,  a  duty  having  arisen  from  the 


'Harburg  India  Rubber  Comb  Co.  v.  Martin  L.  R.  [1902]   1  K.  B.  778, 

TCastling  v.  Aubert  (1802)  2  East  325;  Fitzgerald  v.  Dressier  (1859) 
7  C.  B.  [n.  s.]  374- 

8White  v.  Rintoul  (1888)  108  N.  Y.  222.  See  Raabe  v.  Squier  (1895) 
148  N.  Y  81. 

"Carleton  v.  Floyd  (1906)  192  Mass.  204.  This  tendency  is  illustrated 
by  the  almost  invariable  rule  that  a  promise  given  for  the  plaintiff's  for- 
bearance to  sue  the  principal  debtor  is  collateral.  7  Halsbury,  Laws  of 
England  36s;  Nelson  v.  Boynton  supra. 

10Browne,  Statute  of  Frauds   (5th  ed.)   §§  214a,  214c. 

uKeener,  Quasi-Contracts  277  et  seq. 

"i  Williams  Saunders  21m. 

"Barker  v.  Bucklin  (N.  Y  1846)  2  Denio  45.  Cf.  Ames,  Parol  Con- 
tracts Prior  to  Assumpsit  8  Harv.  L.  Rev.  264;  Schoenfeld  v.  Brown 
(1875)  78  111.  487;  Elder  v.  Warfield  (Md.  1826)  7  Harr.  &  J.  391. 

"Williams  v.  Leper  (1766)  3  Burr.  1886;  Davis  v.  Banks  (1872)  45  Ga. 
138;  Goodwin  v.  Bowden  (1867)  54  Me.  424;  First  National  Bank  v. 
Chalmers  (1895)  144  N.  Y.  432.  And  see  Fullam  v.  Adams  (1864)  37  Vt. 
391;  Ackley  v.  Parmenter  (1885)  98  N.  Y  425;  Eddy  v.  Roberts  (1856) 
17  111.  505. 

"See  Key  v.  Gordon  (1701)  12  Mod.  521;  Hitchcock  v.  Lukens  (Ala. 
1839)  8  Port.  333;  Kreutz  v.  Livingston  (i860)  15  Cal.  345;  Miller  v. 
Billingsly  (1873)  41  I°d.  489. 
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"res  gestae"  the  Statute  is  no  defense  to  an  action  on  the  defendant's 
promise  to  the  creditor  to  discharge  the  debtor's  obligation.  Never- 
theless, although  this  theory  would  explain  recovery  to  the  extent  of 
the  defendant's  enrichment16  or  of  the  funds  in  his  hands,  it  is  obvious 
that  it  cannot  justify  recovery  on  the  promise  itself,  for  in  spite  of  the 
existence  of  a  personal  duty  the  promisor's  undertaking  may  in  fact 
be  one  of  guaranty. 

It  would  seem,  therefore,  that  none  of  the  tests  enumerated  goes  to 
the  essence  of  the  real  problem,  the  substance  of  the  promise,  although 
the  courts  employing  them  are  careful  to  assert  that  their  endeavors 
are  directed  solely  towards  its  solution.17  Whether  the  defendant  is  a 
principal  debtor,  primarily  liable,  or  whether  he  is  liable  only  in  the 
event  of  another's  default  depends  alone  on  his  intention18  and  al- 
though the  nature  of  the  consideration,  the  motive  of  the  promisor  and 
the  object  of  the  contract  may  be  excellent  evidence  of  an  intention 
to  assume  rather  than  to  answer  for  another's  obligation,  they  are  per- 
tinent only  for  that  purpose  and  should  not  themselves  be  the  object  of 
ultimate  inquiry.19  Where  the  promise  is  contemporaneous  with  the 
creation  of  the  debt,  the  intention  of  the  parties  controls  and  it  should 
be  equally  decisive  when  the  promise  is  to  pay  an  antecedent  debt. 

Confronted  by  the  problem  under  consideration,  the  court  in  a  re- 
cent case,  Hurst  Hardware  Co.  v.  Goodman  (W.  Va.  1910)  69  S.  E. 
898,  declared  the  defendant's  promise  collateral  since  it  did  not  appear 
that  his  leading  object  was  to  benefit  himself.  As  there  was  no  trans- 
fer of  value  from  the  plaintiff  to  the  defendant  the  conclusion  is  in 
harmony  with  the  tendency  of  modern  decisions,  but  it  is  submitted 
that  the  result  could  have  been  more  securely  rested  on  the  logical 
ground  that  the  promisor  did  not  intend  to  become  primarily  liable. 


The  Vendor's  Damages  in  Installment  Contracts  of  Sale. — In 
actions  brought  for  the  non-acceptance  of  saleable  goods  under  an 
executory  contract,  the  orthodox  measure  of  damages  is  the  difference 
between  the  contract  and  market  price  at  the  time  and  place  set  for 
performance.1  This  rule  has  apparently  no  relation  to  the  doctrine 
of  minimizing  damages,  but  is  a  necessary  consequence  of  the  situation 
of  the  parties  at  the  time  of  breach.  As  damages  in  any  contract  action 
are  designed  merely  to  place  the  injured  party  in  as  favorable  a 
situation  as  though  the  contract  had  been  performed,2  the  recovery  of 
a  vendor  who  still  has  his  property  is  necessarily  limited  to  the  excess 
of  the  agreed  price  of  the  commodity  over  its  present  actual  value, 

"Keener,  Quasi-Contracts  279. 

"See  Harburg  India  Rubber  Comb  Co.  v.  Martin  supra;  Ames  v. 
Foster  supra. 

"See  Smart  v.  Smart  (1885)  97  N.  Y.  559;  Clark  v.  Howard  (1806) 
150  N.  Y.  232;  Birchell  v.  Neaster  (1881)  36  Oh.  St.  331;  Maule  v.  Buck- 
nell  (1865)  50  Pa.  St.  339;  Reed  v.  Holcomb  (1863)  31  Conn.  360;  Norris 
v.  Spencer  (1841)  18  Me.  324. 

I19Langdell,  Lecture   Note  4  Harv.  L.   Rev.  290.     Cf.   Brown  v.   Weber 
(1868)  38  N.  Y.  187;  Browne,  Statute  of  Frauds  (5th  ed.)  §  214. 
'Unexcelled  Fire- Works  Co.  v.  Polites  (1890)  130  Pa.  St.  536;  Williston, 
Sales  §  582. 
'Barnes  v.  Brown   (1892)    130  N.  Y.  372. 
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regardless  of  the  vendor's  subsequent  conduct.8  Accordingly  a  resale 
is  significant  merely  as  evidence  of  market  price,  depending  for  its 
weight  upon  the  seller's  diligence  in  securing  the  best  bargain  obtain- 
able.4 While  the  corrolary  of  the  rule  adopted  in  New  York  and  else- 
where,6 that  the  vendor  may  sell  within  a  reasonable  time  on  the 
purchaser's  account  and  sue  for  the  difference  between  selling  and 
contract  price,6  follows  logically  from  the  premise  that  the  vendor 
may  force  title  on  the  vendee,  it  in  theory  at  least  inaccurately  defines 
his  rights  where  the  common  law  notion  of  damages  is  observed. 

The  same  principles,  though  modified  in  their  operation  by  other 
considerations,  are  applicable  to  installment  contracts  of  sale.  Where 
deliveries  are  to  be  made  at  stated  intervals,  three  distinct  situations 
may  arise.  No  difficulty  appears  in  applying  the  ordinary  rule  of 
damages  to  an  actual  breach,  whether  partial  or  of  the  whole  agreement. 
Upon  an  utter  refusal  by  the  vendee  to  perform  further,  however,  the 
vendor  may  in  most  jurisdictions  regard  the  contract  as  terminated 
and  recover  as  for  a  breach  of  the  whole.7  While  this  doctrine  of 
anticipatory  breach  has  been  said  to  have  no  relation  to  the  measure  of 
damages,8  the  proposition  thus  broadly  stated  is  hardly  accurate  since 
another  principle,  the  duty  of  the  plaintiff  to  minimize  loss  by  all 
reasonable  means,  may  intervene  to  prevent  the  application  of  the 
accepted  rule  of  damages.  Thus  it  has  been  held  that  a  vendor  upon 
repudiation  should  at  once  make  a  forward  contract  of  sale  when  the 
market  was  obviously  falling.9  Again,  the  doctrine  that  the  plaintiff 
need  not  accede  to  the  wrongful  refusal  but  may  keep  the  contract 
alive  for  the  benefit  of  both  parties,10  has  been  largely  abrogated 
through  the  operation  of  the  same  principle.  The  seller  of  unmade 
goods,  for  example,  cannot  elect  to  continue  their  manufacture  after 
repudiation  and  then  recover  any  resultant  loss,11  nor  can  his  vendee 
call  thereafter  for  the  completed  product.12  Whether  the  vendor  of 
goods  ready  for  delivery  is  entitled  by  virtue  of  the  theory  of  election 
to  hold  until  the  time  for  performance  instead  of  making  an  advantage- 
ous forward  sale,  seems  on  principle  more  doubtful  in  view  of  the  un- 
certain nature  of  such  a  transaction.  As  yet  the  law  has  not  recognized 
either  the  duty13  or  the  right14  of  the  injured  party  to  fix  damages 
by  this  method;  for  in  this  as  in  other  instances,  the  sole  purpose  of 
the  court  is  to  make  good  to  the  plaintiff  the  loss  of  his  contract. 

3Chapman  v.  Ingram  (1872)  30  Wis.  290;  Ridgeley  v.  Mooney  (1896) 
16  Ind.  App.  362. 

4Gehl  v.  Milwaukee  Produce  Co.  (1903)  116  Wis.  263. 

5Hayden  v.  Demets  (1873)  53  N.  Y.  426;  Williston,  Sales  §  562. 

"Dustan  v.  McAndrew  (1870)   44  N.  Y.  72. 

'See  Roper  v.  Johnson  (1873)  L.  R.  8  C.  P.  167;  L.  S.  &  M.  S.  Ry. 
Co.  v.  Richards  (1894)   152  111.  59. 

8Roper  v.  Johnson  supra. 

•Roth  v.  Taysen  (1896)  73  L-  T.  [n.  s.l  628. 

10Frost  v.  Knight   (1872)  L.  R.  7  Exch.  in,  112. 

"Tufts  v.  Weinfeld  (1894)  88  Wis.  647;  contra  Roebling's  Sons  Co.  v. 
Lock  Stitch  Fence  Co.  (1889)  130  111.  660.  The  same  rule  applies  to  the 
vendor  of  goods  not  procured  at  the  time  of  renunciation.  Danforth  v. 
Walker  (1864)  37  Vt.  239. 

"Ault  v.   Dustin   (1898)    100  Tenn.  366. 

"See  Missouri  Furnace  Co.  v.  Cochran  (1881)  8  Fed.  463. 

"Kadish  v.  Young  (1883)    108  111.  170. 
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For  somewhat  distinct  reasons,  it  is  submitted  that  the  same  pur- 
pose should  govern  in  actions  on  contracts  providing  for  installments 
of  payment  prior  to  delivery.  If  suit  is  brought  after  the  time  set  for 
delivery,  despite  the  fact  that  the  vendor  has  broken  his  promise  to 
make  certain  payments  as  well  as  to  accept  the  goods  tendered,  the 
inquiry  before  the  court  is  again  the  extent  of  the  seller's  injury.  A 
recovery  of  back  installments  where  tender  has  been  made  or  waived 
could  therefore  be  justified  only  by  construing  the  promise  to  make 
such  payments  as  a  distinct  obligation  enforceable  quite  independently 
of  the  other  terms  of  the  agreement.15  It  seems  preferable,  however,  to 
regard  the  unpaid  installments  as  merely  purchase-money,16  and  from 
this  point  of  view  the  stipulation  for  their  payment  before  delivery 
should  not  entitle  a  vendor  who  retains  possession  to  more  than  the 
usual  damages.17  A  fortiori,  it  would  seem,  the  vendee's  default  in 
making  tender  should  not  enlarge  his  recovery. 

A  different  consequence  might  well  follow,  however,  if  an  action  for 
such  installments  were  brought  before  the  time  set  for  delivery.  At  the 
time  of  suit  the  vendor  is  presumably  damaged  by  the  vendee's  default 
to  the  extent  of  the  installments  then  due.  Hence,  even  if  the  vendee's 
breach  was  accompanied  by  an  attempted  repudiation  of  the  whole 
agreement,  it  is  conceived  that  the  vendor,  under  his  privilege  of  stand- 
ing on  the  contract,  might  recover  installments  as  they  fall  due 
without  delaying  suit  until  the  time  for  an  actual  tender  and  refusal. 
Such  a  result,  however,  must  rest  for  its  justification  on  the  assumption 
that  the  contract  will  yet  be  performed  on  both  sides,  and  hence  that 
the  seller  is  merely  recovering  as  damages  part  of  the  consideration 
for  his  future  performance.  Otherwise,  no  reason  is  seen  for  departing 
from  the  usual  measure  of  damages.  The  question  of  the  theory  under- 
lying such  a  recovery  was  squarely  raised  by  a  recent  Oregon  case. 
Livesley  et  al.  v.  Krebs  Hop  Co.  (Ore.  1910)  112  Pac.  1.  The  pur- 
chaser of  hops  under  an  installment  contract  calling  for  quarterly 
advance  payments  for  each  installment  refused  to  perform  further.18 
The  seller  at  once  sued  for  two  payments  then  due  and  recovered  judg- 
ment. While  that  action  was  pending,  the  time  for  the  corresponding 
delivery  of  hops  arrived,  the  market  price  then  exceeding  the  contract 
price.  The  vendor  made  no  tender  but  held  the  hops  six  months  and 
sold  them  when  the  market  price  had  dropped  one  half.  In  an  action 
brought  by  the  vendee  to  restrain  the  enforcement  of  the  judgment,  the 
court  held  that  no  injunction  should  issue.  Admitting  that  tender  was 
dispensed  with  as  nugatory  by  the  vendee's  continuing  refusal  to 
perform,19  a  conclusion  denied  by  the  dissenting  opinion,  the  vendee's 
failure  to  take  the  goods  amounted  to  a  breach  at  the  date  set  for 
delivery.  In  view  of  the  market  price  then  and  later,  obviously  the 
vendor's  injury  in  legal  contemplation  resulted,  not  from  the  breach, 

"Such  a  construction  in  contracts  for  the  sale  of  lands,  Sibthorp  v. 
Brunei  (1849)  3  Exch.  826,  is  apparently  responsible  for  the  rule  that 
the  vendor  can  recover  back  installments  without  tendering  a  deed.  Loud 
v.  Pomona  Land  and  Water  Co.  (1894)  153  U.  S.  564;  contra  Beecher  v. 
Conradt  (1855)   13  N.  Y.  108. 

"See  Foos  v.   Sabin   (1877)   84  111.  564. 

"See  Tufts  v.  Bennett  (1895)  163  Mass.  398;  Brooke  v.  Laurens  Mill- 
ing Co.  (S.  C.  1909)  66  S.  E.  294. 

"Krebs  Hop  Co   v.  Livesley  (Ore.  1907)  92  Pac.   1084. 

"Cort  &  Gee  v.  Ambergate,  etc.  Ry.  Co.  (1851)  17  Q.  B.  127;  Stokes  v. 
Mackay  &  De  Castro   (1895)   147  N.  Y.  223. 
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but  solely  from  his  own  voluntary  retention  of  his  property.  Hence 
it  seems  that  while  the  legal  judgment,  without  reference  to  the  New 
York  rule  of  damages,  was  properly  rendered,  circumstances  occurring 
prior  to  its  rendition  yet  too  late  to  be  pleadable  in  that  action,  dis- 
entitled the  vendor  to  substantial  damages  unless  on  the  somewhat 
violent  assumption  that  title  to  the  growing  hops  was  meant  to  pass 
without  delivery.  The  consequent  impropriety  of  enforcing  a  sub- 
stantial judgment  is  obvious.  Therefore  in  spite  of  the  vendor's 
apparent  good  faith  the  injunction  should  have  issued.20  For  if  dam- 
ages in  contract  actions  are  designed  to  recompense  the  plaintiff  for  his 
actual  injury,  it  is  clearly  inequitable  to  permit  their  recovery  where 
by  rule  of  law  no  injury  has  been  caused  by  the  breach. 


Eailway  Rights  in  City  Streets  under  State  Franchises. — The 
rights  of  railway  companies  in  the  streets  of  a  city,  which  according 
to  the  better  view  are  to  be  considered  franchises,1  have  been  variously 
described  as  easements,2  licenses,3  and  contracts.4  The  confusion  of 
such  an  interest  with  a  license8  results  from  the  similarity  between 
the  two,  which  is  especially  apparent  in  a  jurisdiction  where  the 
operation  of  a  street  railway  is  recognized  as  an  ordinary  street  use 
and  thus  as  within  the  regulatory  power  of  the  municipality.6  On  the 
other  hand,  the  right  resembles  an  easement  in  gross  in  its  character 
of  a  right  of  way7  which  has  been  created  for  the  benefit  of  an 
individual  rather  than  for  that  of  a  dominant  estate,  and,  from  its 
origin  in  an  agreement  between  the  State  and  the  grantee,  assumes 
the  peculiarities  of  a  contract8  and  hence  is  within  the  protection  of 
the  Federal  Constitution.9  It  differs,  however,  both  in  its  origin  and 
in  its  legal  characteristics  from  either  a  license,  an  easement,  or  a 

^Equity  has  frequently  enjoined  a  judgment  when  a  subsequent  change 
of  conditions  renders  its  enforcement  unconscionable.  N.  Y.  &  Harlem 
R.  R.  Co.  v.  Haws  (1874)  56  N.  Y.  175;  Walker  v.  Heller  (1883)  00  Ind. 
198;  Bassett  v.  Henry  (1889)  34  Mo.  App.  548. 

^lair  v.  Chicago  (1905)  201  U.  S.  400;  People  v.  O'Brien  (1888)  in 
N.  Y.  1;  Fanning  v.  Osborne  (1886)  102  N.  Y.  441;  cj.  Hatfield  v.  Strauss 
(1907)  189  N.  Y.  208. 

"Mayor,  etc.,  of  Knoxville  v.  Africa  (1896)  J7  Fed.  501;  Railroad  Co. 
v.  Town  of  Alston  (1904)  54  W.  Va.  597. 

'Mayor,  etc.,  of  the  City  of  Troy  v.  Troy  &  Lansingburgh  R.  R  Co. 
(1872)  49  N.  Y.  657. 

*See  Mayor,  etc.,  of  New  York  v.  Second  Ave.  R.  R  Co.  (1865)  32 
N.  Y.  261;  City  of  Binghamton  v.  B.  &  P.  D.  Ry.  Co.  (N.  Y.  1891)  61 
Hun.  479. 

"See  Union  Traction  Co.  v.  Chicago  (1902)  199  111.  484. 

•C.  B.  &  Q.  R.  R.  Co.  v.  Street  R  R.  Co.  (1895)  156  111.  355- 

7See  People  v.  O'Brien  supra;  Milhau  v.  Sharp  (1863)27  N.  Y.  611; 
Citizens  Street  Ry.  Co.  v.  Common  Council  (1901)   125  Mich.  673. 

"Brooklyn  Central  R.  R.  Co.  v.  The  Brooklyn  City  R  R.  Co.  (N.  Y. 
i860)  32  Barb.  358;  7  Columbia  Law  Review  414;  cf.  Lorain  Steel  Co.  v. 
Norfolk,  etc.  Street  Ry.   (1905)    187  Mass.  500. 

•Wilmington  R  R  Co.  v.  Reid  (1871)  13  Wall.  264;  Mayor,  etc.,  of 
New  York  v.  Second  Ave.  R  R.  Co.  supra;  City  of  Binghamton  v.  B.  & 
P.  D.  Ry.  Co.  supra. 
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contract.10  Thus  a  license  is  not  taxable  as  property11  and  an  ease- 
ment in  gross  is  not  assignable,12  whereas  the  street  rights  of  a  railway 
company  are  both  taxable13  and  assignable.14  The  distinction  between 
such  a  franchise,  which  is  considered  to  be  an  incorporeal  heredita- 
ment,15 and  a  contract,  which  is  merely  a  chose  in  action  whatever  its 
subject  matter  may  be,16  is  apparent.  Furthermore  the  latter  requires 
for  its  formation  only  the  exercise  of  that  volition  common  to  all  rational 
beings17  and  an  easement  may  be  created  only  by  the  proprietary  power,18 
but  the  right  to  use  the  public  highway  for  profit  arising  from  the  collec- 
tion of  tolls  is  derivable  from  the  sovereignty  alone19  and  is  thus  clearly 
distinguishable  from  a  license,  which  has  its  source  in  the  police 
power.20  Moreover  while  a  license  allows  the  exercise  of  a  privilege 
which  is  of  common  right  but  which  has  been  forbidden  under  the 
police  power,21  and,  like  a  franchise,  is  a  permission  by  the  State  to 
do  something  which  otherwise  could  not  lawfully  be  done,22  a  franchise, 
on  the  other  hand,  is  a  grant  of  a  privilege  tinged  with  a  public  in- 
terest23 to  do  what  could  be  done  as  of  common  right.24 

As  such  a  grant  is  in  derogation  of  public  right,  it  is  to  be  strictly 
construed  in  favor  of  the  State,25  and  although  a  franchise  permitting 
the  use  of  the  highway  for  a  street  railway  has  been  construed  to  be  in 
perpetuity  in  the  absence  of  limiting  words,26  the  test  of  its  duration 
is  primarily  the  intention  of  the  grantor,27  and  where  the  use  may 
become  inconsistent  with  the  public  purposes  for  which  the  city  holds 
the  streets,  the  conveyance  of  a  perpetual  right  is  not  to  be  presumed 
unless  such  an  intention  clearly  appears  from  the  grant  itself.28  The 
importance  of  a  strict  interpretation  of  the  grant  is  further  apparent 
in  view  of  the  well  settled  rule  that  the  construction,  maintenance,  and 

104  Columbia  Law  Review  428. 

"People  ex  rel.  Einsfeld  v.  Murray  (1896)  149  N.  Y.  367;  see  Simmons 
v.  The  State  (1848)  12  Mo.  268. 

1J7  Columbia  Law  Review  536. 

"People  ex  rel.  Met.  St.  Ry.  Co.  v.  Tax  Com'rs.  (1903)  174  N.  Y. 
417;  cf.  9  Columbia  Law  Review  160. 

"Parker  v.  Elmira,  C.  &  M.  R.  R.  Co.   (1901)   165  N.  Y.  274. 

"2  Bl.  Com.  *2i;  Queen  v.  Cambrian  Ry.  Co.  (1871)  L.  R.  6  Q.  B.  422. 

"Anson,  Contracts  (Huffcut,  nth  ed.)  290  note. 

"Wald's    Pollock,    Contracts    (Williston,   3rd   ed.)    58,   59. 

"Tiffany,  Real   Property  700. 

"Milhau  v.  Sharp  supra;  San  Francisco  v.  S.  V.  W.  W.  Co.  (1874) 
48  Cal.  493;  Port  of  Mobile  v.  L.  &  N.  R.  R.  Co.  (1887)  84  Ala.  115. 

""People  ex  rel.  Einsfeld  v.  Murray  supra;  Tenney  v.  Lenz  (1863)  16 
Wis.  589. 

nTiedeman,  Lim.  Police  Power  §  101. 

**7  Columbia  Law  Review  414. 

"See  Pierce  v.  Emery  (1856)  32  N.  H.  484;  Central  Transportation  Co. 
v.   Pullman's   Palace  Car  Co.    (1890)    139  U.   S.  24. 

"See  C.  &  W.  I.  R.  R.  Co.  v.  Dunbar  (1880)  95  111.  571. 

"The  Matter  of  City  of  Brooklyn  (1894)  143  N.  Y.  596;  Syracuse 
Water  Co.  v.  City  of  Syracuse  (1889)  116  N.  Y.  167;  Blair  v.  Chicago 
supra. 

"People  v.  O'Brien  supra;  Milhau  v.  Sharp  supra. 

"Syracuse  Water  Co.  v.  City  of  Syracuse  supra. 

"See  Dillon,  Municipal  Corporations  (4th  ed.)  722. 
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operation  of  a  railway  in  the  streets  of  a  city  without  legal  authoriza- 
tion is  a  public  nuisance.29  As  such  it  may  be  enjoined  at  the  suit 
of  an  individual  who  will  sustain  an  injury  not  common  to  the  public,30 
or  at  the  suit  of  the  people  through  their  proper  representative.81 
Moreover,  since  the  city  is  charged  with  the  duty  of  maintaining  the 
streets  free  from  obstructions  and  encroachments,32  it  may  abate  a 
public  nuisance  either  summarily33  or  by  suit  in  its  representative 
capacity.34  Although  the  right  of  the  city  to  maintain  such  an  action 
when  a  franchise  has  been  granted  by  the  State  is  properly  denied,86 
because  only  the  sovereign  may  question  the  exercise  of  a  right  which 
it  has  itself  created,  and  the  validity  of  a  franchise  will  not  be  deter- 
mined when  no  actual  property  right  is  threatened  with  invasion,36  it 
would  seem  that  if  a  franchise  had  not  in  fact  been  granted,  or  if  it 
had  expired,  the  city  would  not  be  in  a  different  situation  from  that 
which  would  arise  in  the  case  of  any  other  obstruction  in  the  street.37 
A  problem  requiring  the  application  of  these  principles  was  recently 
presented  in  the  case  of  N.  Y.  C.  &  H.  R.  R.  R.  Co.  v.  The  City  of 
New  York  (1911)  127  N.  Y.  Supp.  513.  The  Hudson  Eiver  E.  E.  Co., 
which  had  been  organized  in  1846  for  a  fifty  year  term,38  obtained 
the  right  from  the  State  to  lay  its  tracks  in  certain  streets  in  New 
York  City.  In  1869,  the  plaintiff  company  was  formed  through  the 
consolidation  of  the  Hudson  Eiver  Company  with  the  New  York 
Central  Company  by  virtue  of  the  statutory  law,39  which  provided 
that  all  the  franchises  of  each  of  the  corporations  should  be  deemed 
to  be  vested  in  the  new  company.  The  City  having  ordered  the  tracks 
of  the  plaintiff  to  be  removed  on  the  theory  that  they  had  become  a 
public  nuisance  because  of  the  expiration  of  the  fifty  year  term,  the 
court  enjoined  the  execution  of  the  order  on  the  ground  that  the  State 
alone  could  question  the  exercise  of  the  franchise.  Assuming  with 
the  court  that  the  original  grant  was  limited  to  the  period  of  corporate 
existence,  the  plaintiff's  authorization  to  use  the  streets  was  dependent 

'"Mayor,  etc.,  of  Knoxville  v.  Africa  supra;  see  Pittsburg,  C.  &  St.  L. 
Ry.  Co.  v.  Hood  (1899)  94  Fed.  618;  Davis  v.  Mayor,  etc.,  of  New  York 
(1856)    14  N.  Y.  506. 

Tanning  v.  Osborne  supra;  Milhau  v.  Sharp  supra;  Manton  v.  South 
Shore  T.  Co.   (N.  Y.   1907)    121  App.  Div.  410. 

31See  42nd  St.,  etc.,  R.  R.  Co.  v.  34th  St.  R.  R.  Co.  (N.  Y.  1885)  20  J. 
&  S.  252;  Fanning  v.  Osborne  supra. 

32Greater  New  York  Charter  (3rd  ed.  1906)  §  50;  Hume  v.  Mayor 
(1878)  74  N.  Y.  264;  Cohen  v.  The  Mayor,  etc.,  of  New  York  (1889)  113 
N.  Y.  532. 

MD.  L.  &  W.  R.  R.  Co.  v.  The  City  of  Buffalo  (N.  Y.  1896)  4  App. 
Div.  562,  aff'd.  158  N.  Y.  266;  Brooklyn  Steam  Transit  Co.  v.  City  of 
Brooklyn    (1879)   78  N.  Y.  524. 

"City  of  New  York  v.  De  Peyster  (N.  Y.  1907)  120  App.  Div.  762, 
aff'd  190  N.  Y.  547;  City  of  New  York  v.  Knickerbocker  Trust  Co.  (N. 
Y.  1905)  104  App.  Div.  223;  Burlington  v.  Pennsylvania  R.  R.  Co.  (1897) 
56  N.  J.  Eq.  259;  City  of  Jacksonville  v.  Jacksonville  Ry.  Co.  (1873)  67 
111.  540;  see  City  of  Cohoes  v.  D.  &  H.  Co.  (1892)  134  N.  Y.  397;  Easton 
&  Amboy  R.  R.  Co.  v.  Inhabitants  of  Greenwich  (1874)  25  N.  J.  Eq.  565. 

"See  City  of  New  York  v.  Bryan  (1909)   196  N.  Y.  158. 

""City  of  New  York  v.  Bryan  supra. 

"See  City  of  New  York  v.  Bryan  supra. 

"L.  of  1846,  c.  216. 

"L.  of  1869,  c.  917. 
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upon  the  grant  of  a  long  term  franchise  under  the  law  of  1869.  As 
that  statute  neither  expressly  nor  by  necessary  implication  purported 
to  create  any  new  rights  in  the  streets  but  merely  conferred  on  the 
consolidated  company  the  pre-existing  rights  of  its  constituents,  it 
would  seem  that,  unless  an  extension  of  the  franchise  is  inferable 
from  the  prolongation  of  the  existence  of  the  corporation,  the  rule  of 
strict  construction  would  lead  to  the  conclusion  that  the  plaintiff  was 
without  right  in  the  city  streets.  In  that  event,  it  is  submitted  that 
the  city's  right  to  abate  the  tracks  as  a  nuisance  should  be  recognized 
and  that  the  principal  ground  for  the  decision  may  well  be  questioned. 
Nevertheless,  were  the  duration  of  the  grant  measurable  by  the  life 
of  the  consolidated  company,  the  force  of  the  suggestion  of  the  con- 
curring opinion  that  the  point  in  issue  would  be  determinable  only 
by  a  consideration  of  the  status  of  a  de  facto  corporation  and  that 
therefore  the  city  had  over-stepped  its  authority,  must  be  conceded. 


Criminal  Enforcement  of  Contracts  for  Labor  as  "Involuntary 
Servitude." — Although  at  the  time  of  its  adoption  the  Thirteenth 
Amendment  to  the  Federal  Constitution  was  primarily  directed  against 
that  type  of  slavery  to  which  in  this  country  the  term  was  exclusively 
applied,  it  was  early  recognized  by  the  Supreme  Court  that  the  expres- 
sion "involuntary  servitude"  as  used  therein  was  sufficiently  broad  to 
include  such  kindred  forms  as  the  Chinese  coolie  system  and  Mexican 
peonage.1  The  latter  indeed,  whenever  subsequently  brought  under 
judicial  consideration,  has  accordingly  been  held  to  fall  within  the 
prohibition  of  the  Amendment.2  Still  another  type  is  illustrated  in  a 
series  of  statutes  enacted  in  certain  of  the  Southern  States  for  the 
purpose  of  making  productive  irresponsible  labor,  all  of  which  in  one 
form  or  another  imposed  a  criminal  penalty  upon  the  breach  of  a  labor 
contract.  Thus  one  Act  penalized  the  breach  alone;3  a  second  was 
intended  to  prevent  the  laborer  who  had  abandoned  one  master  from 
making  a  contract  for  similar  service  with  a  different  employer,4  and 
still  another  declared  it  a  crime  for  a  laborer  to  break  his  contract 
without  repaying  such  advances  as  he  might  have  received.5  Each  of 
these  enactments  was  in  turn  declared  unconstitutional  upon  the 
ground  that,  viewed  with  reference  to  their  practical  results,  they 
opened  the  door  for  the  creation  and  maintenance  of  a  system  of 
servitude  as  truly  involuntary  as  peonage  itself,  and  equally  within 
the  scope  of  the  Thirteenth  Amendment  and  of  the  congressional 
legislation  enacted  in  pursuance  thereof.6  These  decisions  may  clearly 
be  justified  upon  the  ground  that  while  the  sanction  of  mere  civil 
liability  to  compensate  in  damages  for  breach  of  the  contract  cannot 
be  regarded  as  compulsion,  yet  to  intrust  to  the  master  the  powerful 
weapon  of  the  criminal  law  would  render  the  laborer's  service  in  a 

'Slaughter  House  Cases  (1872)  16  Wall.  36,  68;  In  re  Turner  (1867) 
1  Abb.  (U.  S.)  84. 

^Peonage  Cases  (1003)  123  Fed.  671;  Peonage  Cases  (1905)  136  Fed. 
707;  In  re  Peonage   (1905)    138  Fed.  686. 

*Ex  parte  Hollman  (1008)  79  S.  C.  9,  overruling  State  v.  Williams 
(1889)  32  S.  C.  125. 

'Peonage  Cases  (1903)  123  Fed.  671;  Toney  v.  State  (1904)  141  Ala.  120. 

"State  v.  Murray  (1906)  116  La.  655;  Ex  parte  Drayton  (1907)  153  Fed. 
986;  State  v.  Williams   (1909)   150  N.  C.  802. 

*Ex  parte  Hollman  supra;  see  also  cases  cited  in  notes  3,  4,  and  5  supra. 
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real  sense  involuntary  servitude.7  In  apparent  conflict  with  these 
principles  is  the  position  taken  by  the  Supreme  Court  in  sustaining  a 
statute  which  penalized  the  breach  of  a  contract  for  service  as  a  sailor, 
that  the  "involuntary  servitude"  referred  to  in  the  Amendment  in- 
cluded only  such  service  as  was  involuntarv  in  its  inceotion;8  but 
this  doctrine,  except  as  applied  to  the  special  facts  of  such  cases,  has 
since  been  repudiated  by  the  same  tribunal.9  The  result  of  these 
adjudications  therefore  seems  to  be  to  prohibit  all  legislation  which 
tends  directly  or  indirectly  to  the  creation  or  maintenance  of  any 
form  or  degree  of  servitude  involuntary  either  in  its  inception  or  at 
any  state  of  its  continuance,  whether  in  liquidation  of  a  debt  or  in  any 
circumstances  other  than  on  conviction  of  a  crime.10  The  recognition 
by  the  courts  of  the  power  of  the  State  to  declare  criminal  a  wanton 
disregard  of  life  or  property  even  though  involving  incidentally  a 
breach  of  contract,  does  not  create  an  exception  to  the  doctrine  thus 
stated.11 

A  situation  calling  for  an  application  of  the  foregoing  principles 
was  recently  presented  to  the  Supreme  Court  of  the  United  States  in 
the  case  of  Bailey  v.  Alabama  (1911)  219  U.  S.  219.  A  State  statute 
having  imposed  a  criminal  penalty  upon  the  fraudulent  breach  of  a 
contract  of  service  by  an  employee  while  still  indebted  to  his  employer 
for  advances,  an  amendment  which  provided  further  that  the  mere  fact 
of  the  breach  under  such  circumstances  should  be  prima  facie  evidence 
of  the  wrongful  intent,  was  held  unconstitutional  as  in  contravention 
of  the  Thirteenth  Amendment.  The  original  statute  was  clearly  valid 
as  imposing  a  penalty  upon  the  fraudulent  violation  of  a  contract 
obligation,  since  to  create  such  a  crime  is  clearly  within  the  legisla- 
tive power,12  and  of  course  the  State  may  likewise  lay  down  rules  of 
evidence  and  even  in  criminal  actions  may  declare  that  certain  facts 
shall  be  prima  facie  proof  of  the  main  issue.13  Since,  however,  such  a 
declaration,  when  the  given  facts  have  no  rational  probative  tendency, 
in  effect  pronounces  them  criminal,  the  power  of  the  State  in  this 
regard  must  be  co-extensive  with  its  power  to  create  the  crime.  Look- 
ing then  to  the  practical  operation  of  the  amended  statute,14  especially 
when  taken  in  connection  the  State  rule  of  procedure  excluding  testi- 
mony as  to  one's  uncommunicated  motive  or  intent,16  the  result  is 
apparent.  By  making  certain  unexplained  and  uncontroverted  facts, 
which  apparently  have  no  necessary  bearing  upon  the  question  of 
fraud,  prima  facie  evidence  of  criminal  intent,  and  thus  in  effect 
constituting  them  a  crime,  the  legislature  has  penalized  the  mere  breach 
of  a  contract  of  service  by  an  employee  before  having  discharged  an 

'Clyatt  v.  U.  S.  (1904)   197  U.  S.  207;  Ex  parte  Hollman  supra. 

"Robertson  v.  Baldwin  (1897)   165  U.  S.  275. 

*Clyatt  v.  U.  S.  supra;  Peonage  Cases  supra. 

10Clyatt  v.  U.  S.  supra. 

"See  Peonage  Cases  (1903)  123  Fed.  671. 

13Ex  parte  Riley  (1891)  94  Ala.  82;  Dorsey  v.  Alabama  (1895)  111  Ala. 
40;  see  also  Lamar  v.  State  (1904)  120  Ga.  312. 

"People  v.  Cannon  (1893)  *39  N.  Y.  32;  Comw.  v.  Rubin  (1896)  165 
Mass.  453;  Meadowcroft  v.  People  (1896)  163  111.  56;  2  Wigmore,  Evi- 
dence §  1354. 

"Henderson  v.  Mayor  of  New  York  (1875)  92  U.  S.  259. 

"See  Bailey  v.  Alabama   (1909)   161  Ala.  75. 
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obligation  arising  from  the  receipt  of  advances.  It  follows  that  the 
statute  as  amended  is  simply  an  indirect  method  of  enforcing  by  a 
criminal  penalty  a  form  of  involuntary  servitude  in  liquidation  of  a 
debt,  and  in  accordance  with  the  foregoing  principles  it  would  seem  to 
be  clearly  in  contravention  of  the  Thirteenth  Amendment  and  the 
accompanying  Federal  legislation. 


Restraints  on  Alienation  of  Estates  in  Fee  Simple. — It  is  well 
established  that  an  absolute  restraint  in  any  form  on  the  alienation  of 
an  estate  in  fee  simple  is  void.1  A  number  of  reasons  have  been  as- 
signed for  this  rule.  In  the  first  place,  it  has  been  said  in  explanation 
of  its  historical  origin  that  inasmuch  as  the  grantor  since  the  enact- 
ment of  the  Statute  Quia  Emptores  does  not  retain  a  possibility  of 
reverter,  he  has  no  interest  in  controlling  the  future  disposition  of  the 
property.2  Furthermore,  since  the  power  to  alienate  is  one  of  its  neces- 
sary incidents,  a  restraint  on  the  exercise  of  that  right  is  repugnant 
to  the  nature  of  the  estate  created.3  While  this  theory  of  repugnancy 
has  had  great  weight  with  the  courts  and  justifies  the  prohibition  of 
absolute  restraints,  its  logical  application  would  require  that  all  partial 
restraints  be  held  void  as  well.  The  ultimate  basis  for  the  doctrine, 
however,  is  to  be  found  in  considerations  of  public  policy,  as  it  is 
against  the  best  interests  of  society  to  prevent  the  unrestricted  transfer 
of  property,4  and  the  justification  of  limited  restraints  must  be  sought, 
if  at  all,  in  the  same  considerations. 

Although  it  has  often  been  stated  that  a  partial  restraint  on  aliena- 
tion may  be  good,  no  principle  seems  to  have  been  developed  to  deter- 
mine definitely  what  restraints  are  valid,  but  it  has  been  said  that  the 
proper  test  should  be  whether  the  whole  power  of  alienation  is  taken 
away  substantially.5  While  a  restraint  may  assume  either  the  form 
of  a  restriction  depriving  the  grantee  of  the  power  to  pass  title,  of  a 
condition  giving  the  grantor  or  testator  and  his  heirs  a  right  of  entry 
for  its  breach,  or  of  a  conditional  limitation  defeating  the  estate  and 
vesting  it  in  a  third  party,  it  is  generally  held  in  spite  of  a  number  of 
intimations  to  the  contrary,6  that  the  same  rule  should  govern  in  each 
instance,  since  otherwise  a  landowner  might  be  enabled  to  accomplish 
indirectly  what  he  cannot  do  directly.7 

*Litt.  §  360;  Co.  Litt.  §  223a;  Sheppard's  Touchstone  129;  Murray  v. 
Green  (1883)  64  Cal.  363;  Freeman  v.  Phillips  (ioxu)  113  Ga.  589; 
De  Peyster  v.  Michael  (1852)  6  N.  Y.  467;  Overbagh  v.  Patrie  (N.  Y. 
1850)  8  Barb.  28;  Pardue  v.  Givens  (N.  C.  1854)  1  Jones  Eq.  306;  Munroe 
v.  Hall  (1887)  97  N.  C.  206. 

*Co.  Litt.  §  223a;  De  Peyster  v.  Michael  supra;  Overbagh  v.  Patrie 
supra;  see  Blackburn  v.  McCallum  (Can.  1903)  33  S.  C.  R.  65. 

'Litt.  §  360;  Bacon's  Abridgment,  tit.  "Conditions"  L;  De  Peyster  v. 
Michael  supra;  see  Mandlebaum  v.  McDonnell  (1874)  29  Mich.  78;  Mur- 
ray v.  Green  supra;  Jones  v.  Port  Huron  Engine  Co.   (1898)   171  111.  502. 

*Co.  Litt.  §  223a;  De  Peyster  v.  Michael  supra;  Overbagh  v.  Patrie 
supra.  See  Wool  v.  Fleetwood  (1904)  136  N.  C.  460;  Walker  v.  Vincent 
(1852)   19  Pa.  St.  369. 

'In  re  Macleay   (1875)   L.  R.  20  Eq.   186. 

'See  Mandlebaum  v.  McDonnell  supra;  Anderson  v.  Cary  (1881)  36 
Oh.  St.  506;  Wool  v.  Fleetwood  supra. 

TGray,  Restraints  on  Alienations  §  12;  In  re  Dugdale  (1888)  L.  R.  38 
Ch.  Div.  176.  In  Tennessee,  however,  it  seems  that  a  conditional  limita- 
tion may  be  valid  where  a  restriction  would  not  be.  Fowlkes  v.  Wagoner 
(Tenn.  1898)  46  S.  W.  586;  Overton  v.  Lea  (1002)   108  Tenn.  505,  554. 
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A  restraint  may  be  made  partial  in  respect  to  the  time  during  which 
it  is  to  be  enforced,  the  methods  of  alienation  prohibited,  or  the  in- 
dividuals against  whom  it  is  directed.  Inasmuch  as  a  total  suspension 
of  the  power  of  alienation,  even  for  a  limited  period,  takes  away  one 
of  the  inherent  qualities  of  the  estate,  and  is  a  substantial  limitation 
on  the  powers  of  an  owner,  it  is  regarded  as  void  both  in  England8  and 
America,9  except  in  Kentucky,  where  a  total  restraint  for  a  reasonable 
time  is  permitted.10  The  same  rule  is  usually  applied  in  the  case  of 
a  restraint  aimed  at  preventing  particular  methods  of  alienation.  Thus 
a  restriction  prohibiting  all  modes  of  disposition  except  by  will,11  or 
except  in  exchange  for  other  lands  or  for  the  purpose  of  reinvesting  the 
proceeds  in  other  real  estate,12  is  an  unreasonable  deprivation  of  the 
rights  of  ownership  and  must  consequently  be  invalid.13  Whereas  re- 
straints limited  only  as  to  time  or  method  are  thus  held  bad,  the  valid- 
ity of  a  restraint  directed  against  particular  persons  depends  largely 
on  the  question  whether  alienation  to  specified  individuals  is  prohibited 
or  whether  alienation  only  to  certain  persons  is  permitted.  While  it 
has  been  suggested  in  regard  to  the  former  case  that  technically  the 
implied  power  to  alien  must  necessarily  include  the  right  to  alien  to  the 
individual  named,14  nevertheless  such  a  restraint  does  not  substantially 
take  away  the  power  of  disposition  and  has,  therefore,  been  upheld,  as 
not  contravening  the  principles  of  public  policy.15  On  the  other  hand, 
a  prohibition  of  alienation  to  any  one  except  to  specified  persons,  un- 
duly deprives  the  grantee  or  devisee  of  the  rights  of  an  owner,  particu- 
larly as  an  individual  may  be  selected  who  it  is  known  will  refuse  to 
purchase,  and  the  rule  against  absolute  restraints  on  alienation  thereby 
evaded.16    It  follows,  therefore,  that  the  only  class  of  partial  restraints 


'In  re  Rosher  (1884)  L.  R.  26  Ch.  Div.  801;  Corbett  v.  Corbett  (1* 
L.  R.  14  P.  D.  7;  Renaud  v.  Tourangeau  (1867)  L.  R.  2  P.  C.  4. 

"Potter  v.  Couch  (1891)  141  U.  S.  296,  314;  Jones  v.  Port  Huron 
Engine  Co.  supra;  Mandelbaum  v.  McDonnell  supra;  Twitty  v.  Camp  (N. 
C.  1866)  Phil.  Eq.  61 ;  Wool  v.  Fleetwood  supra;  Anderson  v.  Cary  supra; 
Jauretche  v.  Proctor  (1865)  48  Pa.  St.  466;  Zillmer  v.  Landguth  (1896) 
94  Wis.  607;  Blackburn  v.  McCallum  supra. 

"Stewart  v.  Brady  (Ky.  1868)  3  Bush  623;  Stewart  v.  Barrow  (Ky. 
1870)  7  Bush  368;  Wallace  v.  Smith  (1902)  113  Ky.  263;  Lawson  v.  Light- 
foot  (Ky.  1905)  84  S.  W.  739.  A  restraint  during  the  lifetime  of  the 
devisee  is  not  regarded  as  reasonable,  however.  Harkness  v.  Lisle  (1909) 
132  Ky.  767. 

"Kaufman  v.  Burgert   (1900)   195  Pa.  St.  274. 

"Hood  v.  Oglander   (1865)   34  Beav.  513. 

1SA  different  rule  prevails  in  the  Province  of  Ontario.  Earls  v. 
McAlpine  (1879)  27  Grant  Ch.  161,  s.  c.  (1881)  6  Ont.  App.  745;  Re  Win- 
stantley  (1884)  6  Ont.  315;  Re  Martin  &  Dagneau  (1906)  11  Ont.  L.  349- 
Such  a  conditional  limitation,  has  been  sustained,  however,  where  it  was 
to  continue  in  effect  for  only  a  limited  time.  In  re  Porter  L.  R.  [1892]  3 
Ch.  481. 

uIn  re  Rosher  supra,  at  813. 

"Litt.  §  361 ;  Co.  Litt.  §  223b ;  Overton  v.  Lea  supra;  but  see  Morse  v. 
Blood   (1897)  68  Minn.  442. 

"Attwater  v.  Attwater  (1853)  18  Beav.  330;  Schermerhorn  v.  Negus 
(N.  Y.  1845)  1  Denio  448;  Newland  v.  Newland  (N.  C.  1854)  1  Jones  L. 
463;  Gallinger  v.  Farlinger  (Can.  1857)  6  U.  C.  C.  P.  512.  But  see  Doe  d. 
Gill  v.  Pearson  (1805)  6  East  173.  Such  a  restraint  has  been  allowed, 
however,  where  it  referred  only  to  a  single  mode  of  alienation,  since  the 
property  could  be  disposed  of  to  any  one  in  any  other  method.  In  re 
Macleay  supra;  O'Sullivan  v.  Phelan  (1889)   17  Ont.  730. 
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which  may  properly  be  imposed  by  a  grantor  or  testator,  are  those 
which  forbid  a  conveyance  or  devise  to  specified  persons,  leaving  the 
owner  free  to  alienate  to  any  one  else. 

The  problem  as  to  the  validity  of  a  restraint  aimed  at  preventing 
all  alienation  except  to  particular  persons  was  recently  presented  in 
Manierre  v.  Welling  (R.  I.  1911)  78  Atl.  508.  In  that  case  the  testator 
devised  his  real  estate  in  equal  shares  to  his  children  and  to  the  chil- 
dren of  those  of  them  who  were  dead,  and  provided  for  an  executory 
devise  over  in  case  any  devisee  alienated  or  devised  his  portion  to  any 
one  other  than  a  descendant  of  the  testator,  or  to  the  wife  or  husband 
of  some  descendant  for  life,  without  the  consent  of  all  descendants 
then  living  and  of  full  age.  Inasmuch  as  this  stipulation  restricted 
the  power  of  alienation  to  a  comparatively  small  class  of  persons,  it 
was  clearly  a  substantial  limitation  on  the  rights  of  ownership,  and 
was,  therefore,  properly  held  invalid. 


Plaintiff's  Divorce  as  a  Statutory  Defence  to  an  Action  for 
Alienation  of  Affections. — The  fact  that  marriage,  although  exhibiting 
certain  contractual  attributes,1  is  in  reality  a  status2  indicates  that  the 
effect  of  its  dissolution  upon  the  rights  arising  during  its  continuance 
must  be  determined  both  by  the  relation  which  they  bear  to  the  status 
itself  and  by  the  nature  of  the  decree  by  which  it  is  dissolved.  In  the 
event  of  an  annulment,  since  the  marriage  is  thereby  rendered  void 
ab  initio,  all  rights  which  have  grown  up  under  it  are  naturally 
destroyed.3  A  divorce,  however,  does  not  operate  thus  restrospectively 
but  in  effect  affirms  the  fact  of  the  marriage  and  confers  upon  the 
parties  a  new  status  rather  than  revives  their  pre-marital  condition.4 
Nevertheless,  those  rights  which  depend  for  their  existence  upon 
the  continuance  of  a  marital  relation  must  necessarily  be  terminated 
by  this  change  of  status.  On  the  other  hand,  those  rights  which  are 
not  so  essentially  incidents  of  the  marriage  as  to  be  incapable  of 
existing  independently  of  it  will  survive  its  dissolution.  It  is  in 
accordance  with  this  principle  that  the  wife  retains  her  husband's 
legal  settlement5  and  a  claim  for  support  in  the  form  of  alimony,8 
and  that  the  husband  is  still  immune  from  liability  for  an  assault 
committed  by  him  upon  his  wife  during  coverture.7 

Since  the  right  to  the  wife's  consortium  is  dependent  on  the  ex- 
istence of  the  marriage  relation,  it  is  clearly  of  the  former  class  and 
consequently  is  extinguished  by  divorce.  It  does  not  follow,  how- 
ever, that  a  cause  of  action  predicated  upon  a  loss  of  consortium  is 
similarly  contingent.  This  latter  right  is  indeed  a  chose  in  action8 
quite  distinct  from  the  marital  right  itself,   and  just  as  an  action 

^eyes  v.  Keyes  (1851)  22  N.  H.  553. 

*Noel  v.  Ewing  (1857)  9  Ind.  37;  Adams  v.  Palmer  (1863)  51  Me.  480. 

*2  Bishop,  Mar.  Div.  &  Sep.  §§  855,  1597. 

*2  Bishop,  Mar.  Div.  &  Sep.  §§  1623,  1670. 

"Inhabitants  of  Dalton  v.  Inhabitants  of  Bernardstown  (1812)  9  Mass. 
201. 

"Romaine  v.  Chauncey  (1892)  129  N.  Y.  566;  10  Columbia  Law  Re- 
view 555. 

7Abbott  v.  Abbott  (1877)  67  Me.  304. 

"Campbell  v.  Perry  (1890)  9  N.  Y.  Supp.  330;  Cincinnati  v.  Hafer 
(1892)   49  Oh.  St.  60. 
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for  trespass  survives  a  transfer  of  the  property  affected  so  the  inabil- 
ity of  a  plaintiff  to  demand  his  wife's  society  and  services  should  not 
bar  a  recovery  to  which  he  has  once  become  entitled.  These  prin- 
ciples are  recognized  in  the  rule  that  the  husband's  action  for  criminal 
conversation,  which  is  likewise  founded  upon  the  loss  of  consortium,9 
remains  unaffected  by  divorce  even  though  decreed  because  of  the 
plaintiff's  gross  misconduct.10  It  seems  clear,  therefore,  that  such  a 
cause  of  action,  although  conditioned  at  its  inception  upon  the  mar- 
riage relation,  neither  springs  directly  from  it  nor  depends  for  its 
enforcement  upon  the  continuance  of  the  status. 

In  a  recent  case,  however,  Hamilton  v.  McNeill  (la.  1911)  129 
N.  W.  480,  the  court  in  dealing  with  a  statute  which  provided  that 
the  party  adjudged  guilty  in  a  divorce  proceeding  should  forfeit 
all  rights  acquired  by  the  marriage,  held  that  a  decree  establishing 
the  husband's  fault  could  be  pleaded  as  a  defence  to  an  action  for 
alienation  of  his  wife's  affections.  The  minority  of  the  court  refused 
to  assent  to  this  conclusion,  and  argued  both  that  the  right  in  ques- 
tion was  not  one  "acquired  by  the  marriage,"  and  that  the  plaintiff 
should  be  allowed  to  show  that  he  had  colluded  in  the  procurement 
of  the  decree  and  that  he  was  not  in  fact  the  guilty  party.  With 
reference  to  this  last  position  it  is  of  course  true  that  neither  party 
is  allowed  to  maintain  direct  proceedings  to  vacate  a  decree  procured 
by  his  own  deliberate  fraud,11  and  thus  make  the  court  an  instrument 
of  his  wrongful  purposes.12  This  principle,  moreover,  has  even  been 
applied  in  similar  cases  of  collateral  attack.13  Although  it  may  con- 
ceivably be  argued  that  the  same  reason  should  preclude  him  from 
impeaching  a  decree  when  relied  upon  by  a  third  person,  yet  since 
a  judgment  is  res  adjudicate/,  only  between  the  parties  and  their  priv- 
ies,14 it  may  of  course  be  attacked  collaterally  by  a  stranger16  and, 
as  against  him,  it  would  seem,  even  by  a  party  himself.16  The  question 
therefore  seems  to  resolve  itself  into  an  inquiry  as  to  whether  the  fact 
that  the  plaintiff's  case  depends  upon  the  establishment  of  a  fraud 
practiced  by  him  in  the  prior  action  should  be  held  to  preclude  his 
recovery.  There  appears,  however,  to  be  no  authority  in  support  of 
such  a  conclusion,  and  in  the  absence  of  circumstances  giving  rise 
to  an  estoppel  the  fact  of  the  deception  should  not  affect  rights  which 
are  independent  of  the  divorce ;  nor  does  the  further  objection  based  on 
public  policy  seem  to  have  force,  since  the  new  status  of  the  parties 
can  neither  be  affected  by  such  a  collateral  impeachment  not  exposed 
to  direct  attack.  Accordingly  it  seems  that  the  position  taken  by  the 
dissenting  judges  on  this  branch  of  the  case  is  preferable.    But  even 

"Evans  v.  O'Connor  (1899)  174  Mass.  387;  Hermance  v.  James  (N.  Y. 
1866)  32  How.  Pr.  142. 

"Bromley  v.  Wallace  (1803)  4  Esp.  237;  Lewis  v.  Roby  (1907)  79  Vt 
487. 

"2  Bishop,  Mar.  Div.  &  Sep.  §  1548;  Prudham  v.  Phillips  (i775) 
Amb.  763. 

"2  Bishop,  Mar.  Div.  &  Sep.  §  1548. 

"In  re  Ellis  (1893)  55  Minn.  401;  France  v.  France  (1903)  79  N.  Y. 
Supp.  579;  Karren  v.  Karren  (1902)  25  Utah  87;  Orth  v.  Orth  (1888) 
69  Mich.  168. 

"Corry  v.  Lackey  (1895)  105  Mich.  363;  Gill  V.  Read  (1858)  5  R-  I. 
343;  Freeman,  Judgments   (3rd  ed.)   313. 

"2  Bishop,  Mar.  Div.  &  Sep.  §§  1565,  1567. 

"Corry  v.  Lackey  supra;  Gill  v.  Read  supra. 
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if  it  were  possible  to  supnort  the  contention  of  the  majority  in  this 
regard,  yet  in  view  of  the  above-mentioned  distinction  between  the 
right  of  consortium  and  the  cause  of  action  arising  from  a  violation 
thereof,  the  right  of  recovery  for  alienation  of  affections  cannot 
properly  be  said  to  have  been  "acquired  by  the  marriage."  It  follows 
then  by  analogy  to  the  kindred  action  for  criminal  conversation17 
that  neither  the  fact  of  the  divorce  nor  the  question  of  guilt  should 
have  operated  as  a  defence  to  the  plaintiff's  action.18 

"See  Evans  v.  O'Connor  supra;  Hermance  v.  James  supra. 
"See    Michael    v.    Dunkle    (1882)    84    Ind.    545;    Modisett   v.    McPike 
(1881)  74  Mo.  636;  Knickerbocker  v.  Worthing  (1904)   138  Mich.  224. 
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Agency — Contract  for  an  Unincorporated  Association — Liability  of 
Agent. — The  plaintiff  brought  an  action  on  a  contract  made  by  the 
defendant  in  behalf  of  an  unincorporated  association.  Held,  a  verdict 
for  the  defendant  was  contrary  to  the  law  and  evidence.  Summerhill 
v.  Wilkes  et  al  (Tex.  1910)  133  S.  W.  492. 

Although  an  agent,  who  without  authority  purports  to  contract  for 
a  principal,  is  liable  to  the  third  party  for  breach  of  an  implied  war- 
ranty of  his  authority,  10  Columbia  Law  Keview  567,  or  in  an  action 
of  deceit  if  the  representation  be  fraudulent,  Huffcut,  Agency  232, 
it  is  well  settled  that  he  does  not  render  himself  liable  on  the  con- 
tract, Jenkins  v.  Hutchinson  (1849)  13  Q.  B.  744;  Noyes  v.  Loring 
(1867)  55  Me.  408,  since  he  has  no  intention  of  binding  himself. 
Duncan  v.  Niles  (1863)  32  HI.  532.  This  reason  seems  equally 
applicable  where  the  principal  for  whom  the  agent  acts  is  legally 
incapacitated  to  contract,  but  it  has  been  held  that  in  such  a  case  the 
agent  may  be  sued  on  the  contract  itself.  Weare  v.  Gove  (1862) 
44  N.  H.  196;  Lewis  v.  Tilton  (1884)  64  la.  220.  However,  where 
all  the  facts  upon  which  an  agent  bases  his  authority  are  within  the 
knowledge  of  the  third  party,  by  the  general  rule  the  former  incurs  no 
liability  whatsoever,  whether  his  failure  to  bind  his  principal  be  due 
to  his  lack  of  authority  in  point  of  fact,  see  Newman  v.  Sylvester 
(1873)  42  Ind.  106,  or  to  his  principal's  incapacity  to  contract  in  point 
of  law,  Beattie  v.  Lord  Ebury  (1872)  L.  R.  7  Ch.  App.  777;  Michael  v. 
Jones  (1884)  84  Mo.  578,  nor  is  he  accountable  for  money  received 
under  the  contract  where  he  has  in  good  faith  turned  it  over  to  the 
principal.  Jefts  v.  York  (Mass.  1852)  10  Cush.  392;  see  Hall  v. 
Lauderdale  (1871)  46  N.  Y.  70.  Since  in  the  principal  case  the 
defendant  concealed  no  fact  pertaining  to  his  authority,  there  appears 
to  have  been  merely  a  mutual  mistake  of  law  and  the  decision  there- 
fore seems  indefensible. 

Constitutional  Law — Due  Process — Service  of  Process  Beyond  the 
Jurisdiction. — In  a  personal  action,  the  defendant  resident  in  Iowa, 
was  personally  served  outside  of  the  State,  in  accordance  with  statutory 
authorization.  Judgment  was  rendered  against  him  without  appear- 
ance on  his  part.  Held,  two  judges  dissenting,  the  judgment  was  in- 
valid, because  violative  of  due  process.  Raher  v.  Raher  (la.  1911)  129 
N.  W.  494.     See  Notes,  p.  352. 

Constitutional  Law — Equal  Protection  of  the  Laws — Tax  Upon 
Defeated  Defendants. — Under  a  statute  imposing  "a  tax  of  three  per 
centum  on  the  full  amount  of  each  and  every  judgment  rendered  by  a 
jury  in  courts  of  record"  such  an  amount  was  taxed  upon  the  de- 
fendant as  costs.  Held,  since  the  tax  was  one  upon  defeated  defendants 
in  actions  for  the  recovery  of  money  judgments,  the  statute  was  un- 
constitutional as  denying  the  equal  protection  of  the  laws.  St.  Louis 
I.  N.  S.  Ry.  Co.  v.  Pritchard  (Ark.  1910)  133  S.  W.  176. 

The  equal  protection  clause  of  the  Fourteenth  Amendment  as 
applied  to  taxation  prohibits  the  legislature  not  only  from  discriminat- 
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ing  against  persons  or  property  within  a  given  class,  Cooley,  Taxation 

77,  255,  but  also  from  arbitrarily  taxing  one  kind  of  property,  trans- 
actions or  persons  under  the  pretext  of  classification  where  no  dis- 
tinguishing features  exist  bearing  a  relation  to  the  nature  of  the  tax. 
See  Magoun  v.  III.  Trust  &  Savings  Bank  (1897)  170  U.  S.  283,  293; 
Gulf,  Col.  &  Santa  Fe  Ry.  v.  Ellis  (1896)  165  TL  S.  150.  So  a  tax  on 
persons  of  a  certain  color  or  opinion  would  be  objectionable,  see  Amer. 
Sug.  Ref.  Co.  v.  Louisiana  (1900)  179  U.  S.  89,  92;  Cooley,  Taxation 

78,  as  also  a  tax  on  convict-made  goods.  10  Columbia  Law  Review  476. 
If,  however,  the  classification  rests  upon  some  reasonable  consideration 
of  difference  or  policy,  it  does  not  violate  the  guaranty  of  equal  pro- 
tection. Magoun  v.  III.  Trust  &  Savings  Bank  supra;  Brown-Forman 
Co.  v.  Kentucky  (1910)  217  U.  S.  563,  573.  While  the  courts  refuse 
to  lay  down  a  fixed  test  of  what  is  a  reasonable  classification,  Bell's 
Gap  R.  R.  Co.  v.  Pennsylvania  (1889)  134  U.  S.  232,  classifications 
based  on  the  desire  to  promote  a  particular  industry,  Amer.  Sug.  Ref. 
Co.  v.  Louisiana  supra,  or  on  the  ability  to  pay  the  tax,  see  Knowlton 
v.  Moore  (1900)  178  U.  S.  41,  109,  have  been  upheld.  Furthermore,  it 
would  seem  proper  to  create  a  class  for  the  purposes  of  taxation  because 
of  convenience  in  collection.  See  N.  Y.  ex  rel.  Hatch  v.  Reardon 
(1906)  204  TJ.  S.  152,  158.  In  the  principal  case,  as  there  was  evi- 
dently no  intent  to  discriminate  against  any  group  of  persons,  and  the 
tax  was  obviously  created  because  easily  collectible,  there  would  seem 
to  be  no  reason  for  holding  it  unconstitutional. 

Constitutional  Law — Involuntary  Servitude — Breach  of  Labor  Con- 
tract.— A  statute  imposed  a  criminal  penalty  for  the  refusal  to  per- 
form a  contract  of  employment  without  just  cause  by  an  employee  who 
had  not  returned  the  advances  received  thereunder,  if  done  with 
intent  to  defraud.  The  defendant  was  convicted  under  an  amendment 
making  the  above  facts  prima  facie  evidence  of  such  an  intent.  Held, 
the  statute  as  amended  was  unconstitutional.  Bailey  v.  State  of 
Alabama  (1911)  219  U.  S.  219.    See  Notes,  p.  363. 

Corporations — Torts — Slander  Within  Scope  of  Agent's  Authority. 
— In  an  action  of  slander  for  defamatory  words  spoken  by  a  foreman 
of  the  defendant  corporation  a  general  demurrer  was  interposed  by  the 
defendant  on  the  ground  that  it  was  not  alleged  that  the  words  com- 
plained of  were  expressly  authorized  by  the  corporation.  Held,  the 
complaint  failed  to  state  a  cause  of  action.  Jackson  v.  Atlantic  etc. 
R.  Co.  (Ga.  1911)  69  S.  E.  919. 

The  doctrine,  once  recognized,  that  a  corporation  cannot  be  held 
liable  for  torts  in  which  proof  of  malice  or  intent  is  essential,  Childs 
v.  Bank  (1852)  17  Mo.  213,  has  long  been  abandoned,  Boogher  v.  Life 
Assn.  of  America  (1882)  75  Mo.  319,  and  corporations  are  now  held 
liable  in  tort  for  conspiracy  and  deceit,  9  Columbia  Law  Review  78, 
malicious  prosecution,  Dwyer  v.  St.  Louis  Transit  Co.  (1904)  108  Mo. 
App.  152,  fraud,  Fifth  Ave.  Bank  v.  Forty-second  St.  etc.  R.  R.  Co. 
(1893)  137  N.  Y.  231,  and  libel.  Howe  Machine  Co.  v.  Souder  (1877) 
58  Ga.  64.  This  extends  to  unauthorized  as  well  as  authorized  acts 
done  by  an  agent  within  the  scope  of  his  apparent  authority,  Fifth  Ave. 
Bank  v.  Forty-second  St.  etc.  R.  R.  Co.  supra;  Dwyer  v.  St.  Louis 
Transit  Co.  supra,  being  but  the  application  to  artificial  persons  of  the 
well  known  rules  of  tort  liability  attaching  to  natural  principals. 
Burdick,  Torts  (2nd  Ed.)  154.    A  corporation  is  therefore  responsible 
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for  a  libel  published  by  its  agent  in  the  course  of  his  duties  though  in 
excess  of  his  authority.  Fogg  v.  Boston  &  Lowell  R.  B.  (1889)  148 
Mass.  513;  Citizens'  Life  Assurance  Go.  v.  Brown  (1904)  90  L.  T. 
[n.  s.]  739.  But,  although  it  seems  that  a  corporation  may  be  held 
liable  for  slander  which  it  directs,  see  Hussey  v.  Norfolk  &  So.  R.  B. 
Co.  (1887)  98  N.  C.  34;  Odgers,  Libel  and  Slander  583,  it  escapes  all 
responsibility  for  an  unauthorized  slander.  Duquesne  Distributing  Co. 
v.  Greenbaum  (1901)  135  Ky.  182.  No  satisfactory  reason  can  be  ad- 
vanced for  holding,  as  a  matter  of  law,  that  the  rule  respondeat  su- 
perior, admittedly  applicable  in  case  of  other  unauthorized  torts,  as 
libel,  committed  by  an  agent  within  the  field  of  his  duty,  is  not  to  gov- 
ern in  the  case  of  slander  so  uttered,  Bivers  v.  Yazoo  etc.  B.  B.  Go. 
(1907)  90  Miss.  196,  and  this  seems  to  be  but  another  unfortunate  dis- 
tinction between  the  written  and  unwritten  forms  of  defamation.  The 
two  doctrines  nevertheless  exist  side  by  side  in  the  same  jurisdiction, 
see  Behre  v.  Nat'l  Cash  Begister  Co.  (1896)  100  Ga.  213,  and  the  prin- 
cipal case  accords  with  the  weight  of  authority. 

Covenants — Title  and  Warranty — Counsel  Fees  as  Damages. — A 
grantee  of  land  evicted  by  the  holder  of  a  paramount  title  after  having 
given  notice  of  the  eviction  action  to  the  grantor,  sued  the  latter  on 
covenants  for  title  and  general  warranty.  Held,  he  might  recover  inter 
alia  counsel  fees  expended  in  defence  of  the  title.  Jones  v.  Balsley 
(N.  C.  1910)  69  S.  E.  827. 

By  a  supposed  analogy  to  the  ancient  action  of  warrantia  chartae, 
the  damages  for  a  breach  of  a  covenant  for  title  or  warranty  are  lim- 
ited by  a  few  decisions  to  consideration  money  and  taxable  costs  in- 
curred in  defence.  Holmes  v.  Sinnickson  (N.  J.  1836)  3  J.  S.  Green 
313;  contra,  Stoats  v.  Ex'rs  of  Ten  Eych  (N.  Y.  1805)  3  Caines  111, 
118.  These  elements  at  least  seem  to  be  universally  allowed  irrespec- 
tive of  notice  to  the  covenantor  of  the  eviction  proceedings.  Morris 
v.  Bowan  (N.  J.  1839)  2  Harr.  304.  Where  notice  has  in  fact  been 
given,  the  sometimes  very  considerable  item  of  counsel  fees  is  also  a 
well  recognized  element  of  damages,  Rawle,  Covenants  for  Title 
§  200,  though  a  few  cases  hold  that  if  the  covenantor  ignores  notice 
given  by  the  covenantee  the  latter,  if  he  defends,  does  so  at  his  peril. 
Terry  v.  Drabenstadt  (1871)  68  Pa.  St.  400,  403;  contra,  Bolph  v. 
Crouch  (1867)  L.  B.  3  Ex.  44.  In  the  absence  of  notice,  the  more 
generally  accepted  rule  seems  to  be  that  counsel  fees  are  not  recover- 
able; Bawle,  Covenants  for  Title  §  200;  but  many  authorities  disregard 
the  question  of  notice.  Harding  v.  Larkin  (1886)  41  HI.  413,  420; 
McAlpin  v.  Woodruff  (1860)  11  Oh.  St.  120,  130;  Stoats  v.  Ex'rs.  of 
Ten  Eyck  supra.  On  this  point  the  better  view  would  seem  to  be  that 
regardless  of  notice  reasonable  attorney's  fees  should  be  held  to  be 
quite  as  proper  an  element  of  damages  as  taxable  costs,  because  equally 
within  the  contemplation  of  the  parties  and  equally  essential  to  a  com- 
plete indemnification  of  the  covenantee,  and  that  the  only  operation  of 
failure  to  give  notice  should  be  to  increase  the  burden  of  proof  laid 
upon  the  plaintiff  in  showing  such  damages.  Byerson  v.  Chapman 
(1877)  66  Me.  557,  562;  Smith  v.  Compton  (1832)  3  B.  &  Ad.  407.  In 
the  principal  case,  however,  there  appears  to  have  been  sufficient  notice, 
and  the  decision  therefore  seems  to  be  beyond  criticism. 

Damages — Installment  Contract  op  Sale — Suit  by  Vendor. — The 
purchaser  of  hops  under  a  five-year  installment  contract   sought  to 
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rescind.  The  vendor  sued  for  installments  of  purchase  money  payable 
before  delivery,  and  recovered  judgment.  The  action  was  pending 
when  the  time  for  the  corresponding  delivery  of  hops  arrived.  The 
market  price  then  exceeded  the  contract  price.  The  vendor  made  no 
tender,  but  held  the  hops  for  six  months  and  sold  them,  the  market 
price  having  then  dropped  one  half.  The  vendee  sought  to  restrain 
the  enforcement  of  the  judgment.  Held,  affirming  by  an  evenly 
divided  court  the  judgment  below,  no  injunction  should  issue.  Livesley 
et  al.  v.  Krebs  Hop  Co.  (Or.  1910)  112  Pac.  1.    See  Notes,  p.  357. 

Divorce — Alimony — Liability  for  Debts  of  Wife. — A  creditor  of  a 
divorced  wife  brought  a  judgment  creditors'  action  to  obtain  the 
alimony  assigned  to  her  and  which  was  in  her  attorney's  possession. 
The  debt  was  contracted  before  the  decree  granting  the  alimony  was 
handed  down.  Held,  the  alimony  could  not  be  subjected  to  the  pay- 
ment of  the  pre-existing  debts  of  the  wife.  Fickel  v.  Granger  (Oh. 
1910)  93  N.  E.  527. 

Alimony  is  a  maintenance  afforded  to  the  wife  where  the  husband 
refuses  to  give  it  or  where  from  his  improper  conduct  he  compels  her 
to  separate  from  him.  Wallingsford  v.  Wallingsford  (Md.  1825)  6  Harr. 
&  J.  485.  Since  it  has  its  foundation  in  the  husband's  duty  of  support, 
Kingman  v.  Carter  (1898)  8  Kan.  App.  46,  the  divorce  and  consequent 
separation  do  not  relieve  him  from  the  performance  of  this  marital 
obligation  but  only  change  the  form  and  measure  of  the  duty. 
Romaine  v.  Chauncey  (1892)  129  N.  Y.  566.  Moreover  the  judgment 
of  alimony  is  not  considered  a  debt,  Pain  v.  Pain  (1879)  80  N.  C.  322 ; 
contra,  Sheffer  v.  Boy  (1884)  5  Pa.  Co.  Ct.  158,  but  remains  subject  to 
the  continuing  authority  of  the  court  and  may  be  altered  at  its  dis- 
cretion even  to  the  extent  of  cancelling  arrears.  See  Guenther  v. 
Jacobs  (1878)  44  Wis.  354.  In  the  exercise  of  this  power  of  control 
the  court  will  refuse  to  lend  its  aid  in  behalf  of  a  creditor  of  the  wife 
where  such  action  will  result  in  the  application  of  the  fund  to  a  purpose 
other  than  that  for  which  it  was  granted.  Jordan  v.  Westerman  (1886) 
62  Mich.  170.  Accordingly  where  it  is  sought  to  subject  alimony  to 
the  payment  of  debts  of  the  wife  contracted  before  the  issuance  of  the 
decree,  for  which  the  husband  would  not  have  been  liable  before 
divorce,  relief  will  be  refused  because  the  court  would  be  imposing  an 
unfounded  obligation  upon  the  husband  and  at  the  same  time  pervert- 
ing the  decree  from  the  purpose  authorized  by  law.  Romaine  v. 
Chauncey  supra.  The  principal  case  in  adopting  this  view  has  the 
support  of  all  jurisdictions  where  alimony  is  not  regarded  as  a  debt 
and  would  seem  correct  on  principle. 

Easements — Deeds — Construction. — The  plaintiff's  predecessor  in  title 
granted  all  his  right,  title  and  interest  in  all  lands  to  be  taken,  used  or 
affected  by  the  construction  or  operation  of  the  defendant's  railroad, 
allowing  the  defendant  to  change  the  bed  of  the  river,  and  releasing  it 
from  all  claims  for  damages.  The  plaintiff  sued  for  damages  caused 
by  water  and  debris  cast  on  his  land  as  a  result  of  the  change  in  the 
channel.  Held,  the  deed  was  a  conveyance  in  fee  to  the  defendant  with 
easements  in  such  remaining  land  as  should  be  affected  by  the  con- 
struction or  operation  of  the  railroad.  Allerton  v.  N.  Y.  L.  &  W.  Ry. 
Co.  (N.  Y.  1910)  93  N.  E.  270. 

If  the  deed  is  construed  to  be  a  conveyance  of  the  land  actually 
taken  by  the  defendant,  accompanied  by  a  mere  personal  release  of  all 
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claims  for  damages,  since  there  was  no  privity  of  estate,  the  latter 
would  clearly  not  be  a  covenant  the  burden  of  which  would  run  with 
the  land.  Notes  to  Spencers  Case  (8th  Ed.)  1  Smith  L.  C.  part  1,  168. 
But  where  the  terms  of  a  covenant  can  be  read  as  a  grant  of  an  incor- 
poreal hereditament,  no  precise  words  being  necessary  to  such  opera- 
tion, it  becomes  unnecessary  to  determine  whether  as  a  covenant  its 
burden  runs  with  the  land.  Rowbotham  v.  Wilson  (1860)  8  H.  L.  C. 
348.  Construing  the  instrument  properly  as  a  whole  it  is  evident  that 
the  release  is  referable  to  the  results  of  the  right  given  the  defendant 
to  construct  the  road  as  it  sees  fit  on  the  land  taken  and  to  change  the 
bed  of  the  river.  The  grantor's  plain  intention  was  to  subject  his  un- 
conveyed  lands  to  such  burdens  as  these  results  might  entail.  Such 
servitude  is  not  objectionable  as  creating  rights  unconnected  with  the 
use  or  enjoyment  of  land,  cf.  Ackroyd  v.  Smith  (1850)  10  C.  B.  154, 
nor  as  an  entirely  new  species  of  easement,  Simpson  v.  Mayor  of  God- 
manchester  L.  R.  [1896]  1  Ch.  214,  since  it  is  clearly  akin  to  the  ease- 
ment, recognized  both  in  England  and  the  United  States,  of  discharg- 
ing water,  with  or  without  refuse  matter,  upon  another's  land.  Bush- 
nell  v.  Proprietors  (1860)  31  Conn.  150;  Gale,  Easements  (7th  Ed.) 
20.  The  principal  case,  therefore,  is  sound  in  theory,  and  is  in  accord- 
ance with  the  New  York  tendency  not  to  regard  easements  with  undue 
stringency.     Van  Rensselaer  v.  Albany  R.  R.  Co.  (1876)  62  N.  Y.  65. 

Evidence — Admissions — Extra-Judicial  Admissions  as  Affirmative 
Evidence. — The  defendant  introduced  in  evidence  an  extra-judicial 
admission  of  the  plaintiff  material  to  a  point  in  issue  and  the  trial 
court  instructed  the  jury  that  it  could  be  considered  only  for  the 
purpose  of  discrediting  the  plaintiff's  testimony.  Held,  on  appeal,  the 
charge  was  erroneous.  Louisville  &  N.  R.  Co.  v.  Bradford  (Ala. 
1910)  69  S.  E.  870. 

Although  the  extra-judicial  admissions  of  a  party  to  the  action  are 
admissible  for  the  purpose  of  discrediting  his  present  position,  Wig- 
more,  Evidence  §§  1048-1058,  they  may  incidentally  have  effect  as 
affirmative  evidence.  Joslyn  v.  Cadillac  Automobile  Co.  (1910)  177 
Fed.  863;  Conant  v.  Evans  (1909)  202  Mass.  34.  Where  they  are 
immaterial  to  the  issues,  it  is  proper  for  the  court,  in  instructing  the 
jury,  to  limit  the  consideration  of  such  evidence  to  the  purpose  for 
which  it  was  admitted.  Mann  v.  Balfour  (1905)  187  Mo.  290;  see 
Baltimore  &  0.  R.  Co.  v.  Rambo  (1893)  59  Fed.  75;  Shoninger  v.  Day 
(1893)  53  Mo.  App.  147.  It  has  been  suggested  that  the  same  rule 
should  apply  even  where  the  admissions  are  material,  unless  against 
interest  at  the  time  when  made.  See  Wigmore,  Evidence  §  1048. 
Although  such  evidence  would  have  a  greater  degree  of  probative 
value,  Levy  v.  Gillis  (Del.  1897)  1  Penne.  119,  the  evidence  once 
admitted,  being  material,  its  weight  would  seem  to  be  a  matter  for 
the  jury.  Bruger  v.  7ns.  Co.  (1906)  129  Wis.  281;  Moore  v.  Orayson 
(1901)  132  Cal.  602.  In  the  absence  of  the  elements  of  an  estoppel, 
Newcomb  v.  Jones  (1889)  37  Mo.  App.  475,  even  though  the  admissions 
are  not  explained  or  contradicted  by  other  evidence,  Ayers  v.  Metcalf 
(1866)  39  111.  307,  they  are  not  necessarily  conclusive  or  even  prima 
facie  evidence.  Stephens  v.  Vroman  (N.  Y.  1854)  18  Barb.  250.  They 
may,  however,  control  the  conclusions  if  the  evidence  is  conflicting, 
Union  Mut.  Life  Ins.  Co.  v.  Masten  (1880)  3  Fed.  881,  and  are  even 
sufficient  in  themselves  to  sustain  a  verdict,  Ripley  v.  Paige  (1839) 
12  Vt.  353;  North  v.  Zerwick  (1901)  97  111.  App.  306,  though  they  will 
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seldom  justify  its  direction.  Texas  &  P.  Ry.  Co.  v.  Fambrough  (Tex. 
1900)  35  S.  W.  188.  The  decision  in  the  principal  case  is  sound,  since 
the  charge  below  denied  the  effect  of  the  admission  as  affirmative 
evidence. 

Evidence — Homicide — Dying  Declarations. — The  defendant  was  tried 
for  the  murder  of  one  Tyre.  In  the  same  affray  Tyre  had  killed  one 
Williams.  The  defendant  sought  to  introduce  as  evidence  the  dying 
declaration  of  Williams.  Held,  the  evidence  was  inadmissible.  MM- 
ken  v.  State  (Ga.  1910)  69  S.  E.  915. 

Dying  declarations  are  admissible  only  in  cases  of  homicide,  Railing 
v.  Comw.  (1885)  110  Pa.  St.  100;  Rex  v.  Lloyd  (1830)  4  Carr.  &  P. 
233,  or  in  cases  where  the  death  of  the  declarant  is  a  necessary  element 
of  the  crime.  Montgomery  v.  State  (1881)  80  Ind.  338.  The  orthodox 
rule  for  the  admission  of  such  testimony  is  that  the  death  of  the 
declarant  must  be  the  immediate  subject  of  judicial  investigation  in 
the  action  in  which  the  dying  declaration  is  sought  to  be  introduced 
as  evidence.  Mora  v.  People  (1893)  19  Colo.  255;  State  v.  Westfall 
(1878)  49  la.  328.  This  rule  has  been  so  far  relaxed  in  some  jurisdic- 
tions as  to  allow  the  admission  of  such  declarations  where  the  declarant 
was  killed  by  the  same  act  which  caused  the  death  under  investigation, 
as  where  several  have  met  death  by  partaking  of  the  same  poisoned 
food,  State  v.  Terrel  (S.  C.  1859)  12  Rich.  321;  Rex  v.  Baker  (1837) 
2  M.  &  R.  53,  or  have  been  shot  at  approximately  the  same  time  by  the 
defendant,  State  v.  Wilson  (1871)  23  La.  Ann.  558;  State  v.  Bohan 
(1875)  15  Kan.  407,  but  it  has  apparently  never  been  so  extended  as 
to  justify  the  introduction  of  a  dying  declaration  made  by  one  killed 
in  a  general  affray  but  for  whose  death  it  is  not  claimed  that  the 
defendant  is  responsible.  Poteete  v.  State  (Tenn.  1878)  9  Baxt.  261. 
It  is  clear,  therefore,  that  in  excluding  the  evidence  offered  in  the 
principal  case  the  court  was  unquestionably  correct. 

Evidence — Libel  and  Slander — Proof  of  Malice  by  Other  Publica- 
tions.— In  an  action  for  libel  the  defendant  moved  for  an  order  strik- 
ing out  all  reference  to  other  libelous  statements.  There  was  no  con- 
nection between  the  publications  and  they  differed  as  to  subject  matter. 
Held,  the  motion  should  be  granted.  Burkan  v.  Musical  Courier  Co. 
(N.  Y.  1910)  125  N.  Y.  Supp.  1059. 

Actual  malice  is  to-day  a  ground  for  the  recovery  of  exemplary 
damages  in  libel  or  slander  suits.  Bingham  v.  Gay  nor  (N.  Y.  1909) 
135  App.  Div.  426.  While  the  relevancy  of  publications  made  at  other 
times  to  show  actual  malice  is  indisputable,  1  Wigmore,  Evidence  §  404, 
the  courts  differ  widely  as  to  what  publications  are  admissible.  In 
England  any  words,  whenever  uttered  and  whether  actionable  or  not, 
are  competent  evidence  to  prove  the  animus,  but  the  jury  are  to  be  in- 
structed not  to  award  damages  on  these  words  as  though  sued  on. 
Odgers,  Libel  and  Slander  (4th  Ed.)  326.  In  this  country  some  courts 
have  adopted  the  English  rule;  Register  Newspaper  Co.  v.  Worten 
(Ky.  1908)  111  S.  W.  693,  698;  while  the  weight  of  authority  is  in 
favor  of  admitting,  with  the  proper  caution  to  the  jury,  prior  and  con- 
temporaneous publications  or  subsequent  repetitions,  whether  they 
might  be  recovered  on  separately  or  not,  if  of  substantially  the  same 
defamatory  charge.  Post  Pub.  Co.  v.  Hallam  (1893)  59  Fed.  530;  1 
Wigmore,  Evidence  §  406.  Since  all  defamatory  utterances  regarding 
the  plaintiff  equally  indicate  malice  and  tend  equally  to  prejudice  the 
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defendant,  the  English  doctrine  seems  more  rational.  See  1  Wigmore, 
Evidence  §  405.  In  New  York,  apparently,  recovery  on  other  statements 
than  the  one  sued  on  must  be  barred  by  the  Statute  of  Limitations, 
Titus  v.  Sumner  (1870)  44  N.  Y.  266,  or  such  statements  must  be  repe- 
titions, Distin  v.  Rose  (1877)  69  N.  Y.  122,  made  before  the  commence- 
ment of  the  action.  Baly  v.  Byrne  (1879)  77  N.  Y.  182.  Such  state- 
ments are  provable  even  though  not  alleged  in  the  complaint.  Cruik- 
shanlc  v.  Gordon  (1890)  118  N.  Y.  178;  but  see  Stuart  v.  N.  Y.  Herald 
Co.  (N.  Y.  1902)  73  App.  Div.  459.  Since  in  the  principal  case  the 
additional  statements  alleged  were  not  repetitions,  the  result  reached 
is  in  accord  with  the  rule  of  its  jurisdiction. 

Fraud — Corporations — Liability  of  Officers  for  Misrepresentation. 
— The  plaintiff  purchased  bonds  of  a  corporation,  being  misled  by  a 
trust  mortgage  prepared  by  the  company's  counsel  in  which  its  property 
was  described  as  "lands."  The  defendant,  president  of  the  company, 
signed  the  mortgage  knowing  that  it  did  not  own  the  land  in  fee,  rely- 
ing on  the  correctness  of  the  terms  used.  Held,  the  defendant  was  not 
liable  in  deceit.  Slater  Trust  Co.  v.  Gardiner  (C.  C.  S.  D.  N.  Y.  1910) 
183  Fed.  268. 

The  court  assumes  that  a  man  is  responsible  for  his  false  state- 
ments, in  spite  of  his  belief  in  their  truth,  if  he  has  no  reasonable 
grounds  therefor.  This  doctrine  is  accepted  in  several  States,  Johnson 
v.  Gulick  (1896)  46  Neb.  817,  and  seems  preferable  to  the  English  rule, 
followed  in  the  majority  of  American  jurisdictions,  Wilkins  v.  Stand- 
ard Oil  Co.  (1904)  70  N.  J.  L.  449,  that  a  man  is  not  liable  for  his 
false  statements  if  he  believes  them  to  be  true,  and  that  the  absence  of 
reasonable  grounds  for  such  belief  has  merely  evidential  weight  against 
him.  Berry  v.  Beek  (1889)  L.  K.  14  A.  C.  337,  overruling  Beek  v. 
Berry  (1887)  L.  R.  37  Ch.  Div.  541,  565,  which  pronounced  the  better 
doctrine.  See  5  L.  Q.  Rev.  410;  Director's  Liability  Act  (1890)  62  L. 
T.  [n.  s.]  CXXVII.  "When  a  statement  is  made  as  of  a  man's  own 
knowledge,  however,  all  question  of  belief  in  its  truth  becomes  imma- 
terial. 5  Columbia  Law  Review  250;  Chatham  Furnace  Co.  v.  Mof- 
fatt  (1888)  147  Mass.  403.  Proceeding  therefore  on  the  further  as- 
sumptions of  the  court  that  the  defendant  was  not  negligent  and  that 
his  belief  rested  upon  reasonable  grounds,  the  decision  would  still  not 
appear  to  be  justifiable  unless  on  the  ground  that  no  reasonable  man 
could  consider  this  a  representation  as  of  the  defendant's  own  knowl- 
edge. A  question  of  fact  is  here  involved,  susceptible  of  a  contrary 
answer,  Lynch  v.  Southern  Land  Co.  (1909)  135  Mo.  App.  672,  which 
seems  more  consistent  with  a  correct  standard  of  commercial  morality. 
Since  the  plaintiff  relied  on  the  representation  in  the  mortgage,  the 
fact  that  the  title  was  of  record  in  Missouri  is  no  bar  to  his  recovery, 
Clark  v.  Edgar  (1882)  12  Mo.  App.  345,  nor,  in  most  American  juris- 
dictions, the  fact  that  he  did  not  purchase  the  bonds  directly  from  the 
company.  Cross  v.  Sackett  (N.  Y.  1858)  2  Bosw.  617;  cf.  Beek  v. 
Gurney  (1874)  43  L.  J.  [n.  s.]  Ch.  19,  36. 

Highways — Encroachment — Estoppel. — Abutting  owners  acting  with 
due  diligence  made  valuable  improvements  on  the  supposition  that  an 
alley  line  acquiesced  in  by  the  public  since  the  platting  of  the  town  in 
1823  was  the  true  line.  The  town  proposed  to  shift  the  line  four  feet 
north.  Held,  the  public  was  estopped  from  showing  that  the  line  as 
acquiesced  in  was  not  the  true  line.  Town  of  New  Castle  et  al.  v. 
Bunt  et  al.  (Ind.  1910)  93  N.  E.  173. 
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The  sound  rule  supported  by  a  majority  of  the  courts  is  that  the 
conduct  of  a  town  which  holds  a  highway  in  trust  for  the  public  cannot 
estop  the  public  from  asserting  its  highway  rights.  8  Columbia  Law 
Review  143;  Webb  v.  City  of  Demopolis  (1892)  95  Ala.  116.  This  rule 
has  been  departed  from  in  some  jurisdictions  in  cases  where  the  en- 
croachment is  innocent  and  results  in  only  slight  inconvenience  to  the 
public,  People  ex  rel.  v.  City  of  Bock  Island  (1905)  215  111.  488,  while 
the  destruction  of  the  improvements  would  cause  great  loss  to  the 
abutting  owners.  City  of  Chicago  v.  Illinois  Steel  Co.  (1907)  229  111. 
303.  This  so-called  estoppel  has  in  some  States  been  confined  to  cases 
of  apparent  abandonment  of  a  whole  highway  as  distinguished  from 
mere  non-user  of  a  part  thereof,  Baldwin  v.  Trimble  (1897)  85  Md. 
396;  Ulman  v.  Avenue  Co.  (1896)  83  Md.  130,  and  seems  only  justifi- 
able as  a  rule  of  expediency  to  be  applied  in  extreme  cases.  2  Dillon, 
Munic.  Corp.  (3rd  Ed.)  §  667.  It  would  seem,  however,  that  in  justice 
some  compensation  should  be  made.  Where  improvements  have  been 
made  innocently  on  land  of  an  individual,  equity  has  in  a  few  instances 
compelled  compensation  by  the  owner  of  the  land.  Bright  v.  Boyd 
(1841)  1  Story  478;  (1843)  2  Story  605;  Pearl  Township  v.  Thorp 
(1903)  17  S.  D.  288.  Similarly  it  has  been  urged  that  while  the  doc- 
trine of  estoppel  is  inapplicable  to  highway  encroachments,  the  im- 
prover who  has  acted  without  fault  should  not  be  deprived  of  the  value 
of  his  erections  and  hence  the  public  should  be  relegated  to  its  power 
of  eminent  domain  to  condemn  such  improvements;  Balston  v.  Town 
of  Weston  (1899)  46  W.  Va.  544;  and  the  solution  seems  on  practical 
grounds  a  desirable  one.  The  result  reached  in  the  principal  case, 
however,  works  no  hardship  and  was  to  be  expected  in  view  of  earlier 
decisions  in  the  jurisdiction.    Hamilton  v.  State  (1885)  106  Ind.  361. 

Husband  and  Wife — Contracts  Between — Enforcement. — The  de- 
fendant, in  an  action  of  assumpsit,  pleaded  that  the  contract  was  made 
with  his  wife  during  coverture  and  assigned  by  her  to  the  plaintiff. 
Married  women  were  by  statute  empowered  to  deal  with  their  separate 
estates  as  though  single.  Held,  though  the  wife's  contract  with  her 
husband  was  valid  she  could  not  enforce  it  at  law,  and  the  disability 
could  not  be  avoided  by  assignment  to  a  third  person.  Perkins  v. 
Blethen  (Me.  1911)  78  Atl.  574.  _ 

The  merger  of  the  legal  entities  of  husband  and  wife  at  common 
law  has  been  generally  held  to  effect  the  total  extinguishment  of  ante- 
nuptial contracts  between  the  parties,  Farley  v.  Farley  (1891)  91  Ky. 
497,  unless  made  in  contemplation  of  marriage  and  by  their  terms  not 
to  be  performed  during  coverture,  Milbourn  v.  Ewart  (1793)  5  T.  R. 
381,  so  that  such  choses  in  action  could  not  be  enforced  after  the 
termination  of  the  relationship  by  death  or  divorce.  Smiley  v.  Smiley's 
Adm'r  (1869)  18  Oh.  St.  543.  Under  statutes  enabling  a  married 
woman  to  own  property,  however,  by  the  better  view  the  common  law 
fiction  of  unity  is  so  far  abrogated  that  a  chose  in  action,  valid  in  its 
inception,  may  be  enforced  by  the  wife  against  the  personal  repre- 
sentative of  her  deceased  husband,  Barton  r.  Barton  (1870)  32  Md.  214, 
upon  the  theory  that  there  is  a  mere  suspension  of  the  remedy  during 
coverture  because  of  the  disability  to  sue  incident  to  the  marital 
status.  Cf.  Spooner  v.  Spooner  (1891)  155  Mass.  52.  It  follows  that 
when  the  validity  of  contracts  between  husband  and  wife  has  received 
statutory  recognition,  the  incapacity  to  enforce  them,  even  if  conceded 
to  survive  the  removal  of  the  incapacity  to  contract,  see  Mathewson  r. 
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Mathewson  (1906)  79  Conn.  23;  contra,  Flenner  v.  Flenner  (1868)  29 
Ind.  564,  is  purely  personal  and  should  not  on  principle  be  held  to 
modify  the  nature  of  the  chose  in  action,  as  it  must  if  it  renders  it 
unenforceable  at  law  in  the  hands  of  a  stranger.  See  Buss  v.  George 
(1864)  45  N.  H.  467;  Spooner  v.  Spooner  supra.  The  decision  in  the 
principal  case  therefore  seems  unsound. 

Husband  and  Wife — Separation  Agreement — English  Doctrine. — A 
wife  sued  her  husband  for  arrears  on  an  agreement  for  separation  en- 
tered into  after  an  assault  by  the  husband  that  would  have  justified 
her  in  bringing  proceedings  before  a  magistrate.  Held,  the  fact  that 
she  had  refrained  from  taking  such  proceedings  was  a  sufficient  con- 
sideration to  support  the  agreement  of  separation,  which  further  was 
not  void  as  against  public  policy.  Hulse  v.  Hulse  (1910)  103  L.  T.  804. 
There  has  long  been  a  conflict  between  the  English  and  American 
courts  in  regard  to  separation  deeds,  the  American  authorities  consid- 
ering them  void  as  attempts  to  effect  the  separation,  but  valid  in  re- 
spect to  collateral  undertakings,  while  the  English  decisions  regard 
them  as  per  se  not  against  public  policy.  1  Columbia  Law  Review  555. 
Irrespective  of  its  validity  as  regards  public  policy  the  deed  must  ful- 
fill the  ordinary  requirements  of  a  contract  and  there  must  be,  there- 
fore, both  the  power  to  contract  and  a  consideration.  Bishop,  Mar. 
Div.  &  Sep.  §§  1279,  1286.  It  was  early  settled  in  England  that  a  com- 
promise of  a  suit  for  divorce  was  sufficient  consideration  for  the  sep- 
aration agreement,  Wilson  v.  Wilson  (1845)  14  Sim.  405,  and  later  the 
contractual  capacity  of  the  wife  was  worked  out  on  the  principle  that 
having  the  power  to  sue  for  divorce  or  separation  she  necessarily  had 
the  power  to  compromise  the  suit.  Besant  v.  Wood  (1879)  L.  R.  12 
Ch.  Div.  605.  Still  later  it  was  held  that  this  power  to  compromise 
was  not  confined  to  pending  matrimonial  actions  but  that  mutual  pro- 
ceedings for  assault  once  begun  might  be  compromised  by  such  an 
agreement,  without  the  intervention  of  trustees.  McGregor  v.  Mc- 
Gregor (1888)  21  Q.  B.  D.  424.  The  principal  case  has  gone  farther 
and  supports  the  agreement  on  the  ground  that,  as  the  wife  could  have 
sued  for  assault,  she  could  agree  to  a  valid  separation  although  no 
action  had  been  commenced  or  apparently  even  contemplated;  and  the 
extension  seems  on  principle  a  proper  one.  In  the  previous  cases  the 
consideration,  being  the  discontinuance  of  an  action  already  com- 
menced, was  of  course  executed  and  the  court  in  the  principal  case 
accordingly  treated  as  consideration  the  actual  refraining  from  suit 
rather  than  the  promise  to  refrain.  In  view,  however,  of  the  wife's 
power  to  bind  herself  personally  in  such  an  agreement,  Besant  v.  Wood 
supra,  no  reason  is  seen  for  requiring  other  consideration  than  the 
mutual  promises  of  the  parties. 

Innkeepers — Liability  for  Baggage — Burden  of  Proof. — A  former 
guest  of  the  defendant's  hotel  sued  for  the  value  of  baggage  which  had 
been  retained  by  the  defendant  a  year  previously  on  the  guest's  depar- 
ture without  paying  her  bill,  and  which  had  since  been  lost.  Held,  her 
long  and  unexcused  failure  to  inquire  or  take  action  regarding  the 
baggage  was  evidence  of  contributory  negligence  and  threw  upon  her 
the  burden  of  proving  actual  negligence  on  the  part  of  the  defendant. 
Giblyn  v.  Hanf  (1911)  126  N.  Y.  Supp.  581. 

Although  there  is  a  conflict  of  authority  as  to  the  precise  extent  of 
an  innkeeper's  liability  for  the  loss  of  a  guest's  baggage,  Norcross  v. 
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Norcross  (1865)  53  Me.  163 ;  Johnson  v.  Chadbourn  Finance  Co.  (1903) 
89  Minn.  310,  it  seems  to  be  established  that  this  liability  ceases  with 
the  termination  of  the  relation  of  guest  and  innkeeper,  or  upon  the 
lapse  of  a  reasonable  time  thereafter.  Wharton,  Negligence  §  687; 
Adams  v.  Clem  (1870)  41  Ga.  65.  Thereupon  the  innkeeper  becomes 
a  bailee,  gratuitous  or  otherwise  as  the  case  may  be,  see  Clark  v.  Ball 
(1905)  34  Colo.  223,  and  where  the  bill  is  unpaid,  he  has  a  lien  upon 
the  property.  If  he  retains  it  in  pursuance  of  the  lien,  as  he  seems  to 
have  done  in  the  principal  case,  he  is  bound  to  use  ordinary  diligence 
in  caring  for  it,  Murray  v.  Marshall  (1886)  9  Colo.  482,  and  in  case  of 
loss  there  is  a  prima  facie  presumption  of  negligence  on  his  part,  Mur- 
ray v.  Marshall  supra,  imposing  upon  him  the  burden  of  showing  the 
use  of  due  care.  Murray  v.  Clarke  (N.  Y.  1866)  2  Daly  102.  Under 
the  above  principles  the  judgment  in  the  principal  case  should  have 
been  for  the  plaintiff.  It  is  difficult  to  conceive  upon  what  theory  mere 
lapse  of  time  should  be  held  as  a  matter  of  law  to  be  evidence  of  negli- 
gence on  the  part  of  the  plaintiff  proximately  contributing  to  a  loss  the 
cause  of  which  was  not  attempted  to  be  shown,  and  it  is  further  sub- 
mitted that  any  reason  in  principle  or  justice  why  the  burden  of  proof 
should  rest  upon  the  innkeeper,  such  as  the  fact  that  the  cause  of  the 
loss  is  usually  peculiarly  within  his  knowledge,  would  be  unaffected  by 
the  lapse  of  time. 

Insurance — Conditions — Title  to  Premises. — In  a  suit  on  a  policy  of 
insurance  it  appeared  that  the  building  covered  thereby  stood  on 
ground  not  owned  by  the  insured.  The  policy  provided  that  under  such 
circumstances  the  policy  should  be  void.  Held,  no  fraud  on  the  part 
of  the  insurer  being  shown,  he  should  be  allowed  to  recover.  German 
Fire  Ins.  Co.  v.  Herbertson  (Col.  1911)  112  Pac.  690. 

In  the  absence  of  express  conditions  it  is  held  that  while  a  direct 
misrepresentation  or  concealment  amounting  to  fraud  on  the  part  of 
the  insured  will  avoid  the  policy,  Bulkley  v.  Protection  Ins.  Co.  (1835) 
2  Paine  C.  C.  82;  Catron  v.  Tenn.  Ins.  Co.  (Tenn.  1845)  6  Humph. 
176,  yet  if  no  information  is  asked  by  the  insurer  or  volunteered  by 
the  insured  the  policy  will  be  good  to  the  extent  of  the  latter's  actual 
interest.  Niblo  v.  No.  American  Ins.  Co.  (N.  Y.  1848)  1  Sandf.  551. 
Where  conditions  as  to  title  are  present,  however,  no  reason  appears 
why  the  general  rule,  that  the  insured  will  be  bound  by  conditions  in  a 
policy  accepted  by  him  in  the  absence  of  fraud  by  the  insurer,  see 
Wierengo  v.  American  Ins.  Co.  (1894)  98  Mich.  621,  should  not  be 
given  full  effect;  and  so  a  number  of  courts  have  held.  Parsons,  Rich 
&  Co.  v.  Lane  (1906)  97  Minn.  98;  Rohrbach  v.  Germania  Ins.  Co. 
(1875)  62  N.  Y.  47;  Waller  v.  Northern  Ins.  Co.  (1881)  10  Fed.  232. 
Many  jurisdictions  have,  nevertheless,  reached  a  contrary  result  on  the 
theory  adopted  in  the  principal  case  that  where  no  inquiries  are  made 
by  the  insurer  there  is  a  conclusive  presumption  that  the  facts  as  to 
the  title  are  known  to  the  agent.  Hanover  Ins.  Co.  v.  Bohn  (1896)  48 
Neb.  743 ;  Phila.  Tool  Co.  v.  British  Assn.  Co.  (1890)  132  Pa.  St.  236. 
Where  the  agent  has  in  fact  such  knowledge  there  is  valid  ground  for 
inferring  a  waiver  or  estoppel,  Manhattan  Ins.  Co.  v.  Weill  (Va.  1877) 
28  Gratt.  389,  but  to  indulge  a  presumption  to  this  effect  introduces 
an  unjustifiable  fiction.  Parsons,  Rich  &  Co.  v.  Lane  supra,  115.  The 
soundness  of  the  better  reason  occasionally  given,  that  the  equality 
between  the  contracting  parties  recognized  by  the  common  law  does 
not  in  fact  exist  between  insurer  and  insured,  Glens  Falls  Ins.  Co.  v. 
Michael  (Ind.  1905)  74  N.  E.  964,  969,  is  also  questionable  as  applied 
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to  modern  policies.  See  Quinlan  v.  Providence  Ins.  Co.  (1892)  133 
N.  Y.  356. 

Interstate  Commerce — Connecting  Carrier — Liability  of  Initial 
Carrier. — The  Carmack  Amendment  to  the  Interstate  Commerce  Act, 
34  Stat,  at  L.  584,  595,  provides  that  a  carrier  receiving  goods  for 
transportation  to  points  beyond  its  own  line,  shall  be  liable  for  loss 
occurring  on  any  connecting  line.  The  plaintiff,  who  shipped  goods  by 
the  defendant  road  under  an  agreement  limiting  the  defendant's 
liability  to  loss  on  its  own  line,  sued  for  a  loss  occurring  on  the  line  of 
a  connecting  carrier.  Held,  the  statute  was  constitutional  and  the 
plaintiff  could  recover.  Atlantic  Coast  Line  R.  R.  Co.  v.  Riverside 
Mills  (1911)  31  Sup.  Ct.  Eep.  164. 

By  the  Interstate  Commerce  Act  as  amended  by  the  Mann-Elkins 
Act,  June  18th,  1910,  §  15  par.  3,  the  Commission  is  given  power  to 
require  a  railroad  to  accept  goods  for  shipment  to  points  on  the  lines 
of  connecting  carriers.  In  spite  of  the  fact  that  at  common  law  a 
railroad  was  under  no  duty  to  carry  to  points  beyond  its  own  line, 
So.  Pac.  Co.  v.  Interstate  Com.  Com.  (1905)  200  TJ.  S.  536,  553,  a 
statute  requiring  such  service,  although  imposing  a  new  duty  which  the 
railroad  has  never  before  held  itself  out  to  perform,  would  seem  to  be 
a  reasonable  regulation  of  a  public  service  company  and  therefore  a 
proper  exercise  of  the  Federal  police  power  under  the  Commerce 
Clause.  Freund,  Police  Power  §§  621,  622,  since  its  object  is  proper 
and  the  means  employed  are  reasonably  adapted  thereto.  10  Columbia 
Law  Review  55.  Even  where  the  carrier  is  required  both  to  accept 
such  shipment  and  to  assume  liability  for  loss  on  any  connecting  road 
much  the  same  considerations  are  applicable,  for  the  additional  element 
of  a  restriction  upon  the  freedom  of  contract,  Holden  v.  Hardy  (1898) 
169  U.  S.  366;  8  Columbia  Law  Review  301,  or  of  the  imposition  of 
liability  constituting  in  effect  a  slight  taking  of  property,  Noble  State 
Bank  v.  Haskell  (1911)  219  U.  S.  104,  is  not  sufficient  to  invalidate  a 
statute  enacted  in  the  public  interest.  Since  the  section  of  the  statute 
passed  upon  in  the  principal  case  imposes  no  additional  duty  to  accept 
goods,  but  simply  requires  that  a  carrier  receiving  a  shipment  to  points 
beyond  its  line  must  do  so  on  certain  prescribed  terms,  it  is  a  fortiori 
constitutional  and  the  decision  of  the  court  is  unquestionably  sound. 

Mandamus — Officers — Unconstitutionality  of  Statute  as  Defense. 
— The  county  treasurer,  on  the  advice  of  the  Attorney  General  of  the 
State,  had  refused  to  pay  a  warrant  for  salary  presented  by  the  pros- 
ecuting attorney  of  the  county;  and  to  a  petition  for  mandamus  to 
compel  the  payment  pleaded  the  unconstitutionality  of  the  statute 
under  which  it  was  demanded.  Held,  the  unconstitutionality  of  the 
act  was  properly  raised  in  defense.  Wiles  v.  Williams  (Mo.  1910)  133 
S.  W.  1. 

It  is  elementary  that  an  unconstitutional  statute  is  void,  Marbury 
v.  Madison  (1803)  1  Cranch  137,  176,  and  will  neither  empower  one  to 
act  nor  protect  him  when  he  has  acted.  Sumner  v.  Beeler  (1875)  50 
Ind.  341.  The  presumption,  however,  is  that  the  act  in  question  is 
law  until  some  one  complains  whose  rights  are  affected,  Cooley,  Const. 
Lim.  (7th  Ed.)  232,  and  no  one  else  will  be  heard  to  question  its  valid- 
ity. Comw.  v.  Wright  (1880)  79  Ky.  22.  In  general,  therefore,  an 
officer  whose  duties  are  purely  ministerial  may  not  defend  against  a 
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petition  for  mandamus  with  the  plea  that  the  statute  is  unconstitu- 
tional, Comw.  v.  James  (1890)  135  Pa.  St.  480,  for  his  personal  inter- 
ests or  rights  are  not  affected.  Capito  v.  Topping  (1909)  65  W.  Va. 
587."  But  as  the  issuance  of  the  writ  is  largely  a  matter  of  discretion, 
see  Wiedwald  v.  Dolson  (1892)  95  Cal.  450,  some  courts  have  admitted 
the  constitutional  question  in  order  to  prevent  repeated  litigation, 
Hindman  v.  Boyd  (1906)  42  Wash.  17,  29,  escape  the  danger  of  rival 
claimants  to  the  same  office,  Pell  v.  Newark  (1878)  40  N.  J.  L.  71,  or 
afford  protection  to  an  officer  responsible  for  the  consequences  of  his 
acts.  State  ex  rel.  v.  Candlan  (Utah  1909)  104  Pac.  285;  cf.  Ex  parte 
Rowland  (1887)  104  U.  S.  604.  Accordingly,  it  has  been  held  that  a 
treasurer  may  properly  attack  the  validity  of  the  statute  under  which 
it  is  attempted  to  make  him  expend  public  moneys,  because  an  un- 
authorized expenditure  would  subject  him  to  liabilities  and  penalties, 
Denman  v.  Broderick  (1896)  111  Cal.  96,  105,  and  would  be  a  viola- 
tion of  his  oath  to  protect  the  funds  intrusted  to  him.  McDermott  v. 
Dinnie  (1896)  6  N.  D.  278.  A  treasurer,  then,  though  a  ministerial 
officer  and  subject  to  mandamus,  has  sufficient  interest  to  justify  his 
raising  the  question  and  the  result  reached  in  the  principal  case  is 
proper. 

Marriage — Voidable  Marriage — Effect  of  Annulment. — The  plain- 
tiff, after  her  marriage  to  the  defendant,  but  before  its  annulment 
for  physical  incapacity,  reached  the  age  of  eighteen  years.  After  the 
annulment  the  plaintiff  brought  the  present  action  in  her  own  name 
relying  on  a  statute  which  provided  that  a  married  woman  on  attain- 
ing the  age  of  eighteen  should  be  relieved  of  the  disabilities  of  in- 
fancy. Held,  the  marriage  being  only  voidable,  the  action  was  main- 
tainable.   Bennett  v.  Bennett  (Ala.  1910)  53  So.  986. 

A  void  as  distinguished  from  a  voidable  marriage  is  invalid  ab 
initio  without  decree  of  annulment,  In  re  Eichoff  (1894)  101  Cal. 
600,  though  such  decree  may  be  proper  and  desirable.  Wightman  v. 
Wightman  (1820)  4  Johns.  Ch.  343.  On  the  other  hand,  a  voidable 
marriage  is  valid  for  all  civil  purposes  until  its  annulment  is  pro- 
nounced by  a  competent  tribunal,  Jordan  v.  Telephone  Co.  (1908)  136 
Mo.  App.  192,  and  the  decree  can  be  obtained  only  during  the  life- 
time of  both  parties.  Elliott  v.  Gurr  (1812)  2  Phil.  Eccl.  16;  Tomp- 
pert's  Ex'r.  v.  Tomppert  (Ky.  1877)  13  Bush  326.  After  the  decree, 
however,  a  voidable  marriage  is  regarded  as  never  having  existed. 
Sinclair  v.  Sinclair  (1898)  57  N.  J.  Eq.  222 ;  see  Aughtie  v.  Aughtie 
(1810)  1  Phil.  Eccl.  201.  No  claim  can  be  made  on  the  husband  for 
legal  services  rendered  the  wife  in  the  suit,  Sinclair  v.  Sinclair  supra, 
and  the  children  in  the  absence  of  statute  are  rendered  illegitimate. 
1  Bl.  Com.  440;  see  Faremouth  v.  Watson  (1811)  1  Phil.  Eccl.  355. 
The  decree  of  nullity  thus  differs  from  that  of  divorce  which  recog- 
nizes and  affirms  that  there  has  been  a  valid  marriage.  Shelford, 
Mar.  &  Div.  365.  Since  the  effect  of  the  former  is  to  pronounce 
that  the  relationship  never  existed,  it  is  submitted  that  rights,  de- 
pendent on  such  relationship  for  their  being,  cannot  arise  and  that 
the  parties,  in  the  absence  of  questions  of  estoppel,  should  be  remitted 
to  their  antenuptial  status.  This  view  is  strengthened  by  the  fact 
that  there  seems  originally  to  have  been  no  such  distinction  as  that 
between  void  and  voidable  marriages.  See  Ray  v.  Sherwood  (1836) 
1  Curteis  173,  188;  s.  c.  ibid.  193,  199.  The  decision  in  the  principal 
case  would  therefore  seem  incorrect. 
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Master  and  Servant — Contributory  Negligence — Unlawful  Employ- 
ment of  Minor. — The  plaintiff  sued  for  injuries  under  a  statute  which 
provided  for  the  punishment  of  any  operator  who  knowingly  employed 
any  boy  under  fourteen  years  of  age  in  any  coal  mine.  Held,  the  plain- 
tiff was  entitled  to  recover.  Two  judges  took  the  ground  that  the  evi- 
dence showed  the  plaintiff  to  be  free  from  contributory  negligence 
because  of  his  immaturity,  while  two  other  judges  held  that  under  the 
statute  contributory  negligence  was  no  defence.  Norman  v.  Virginia- 
Pocahontas  Coal  Co.  (W.  Va.  1910)  69  S.  E.  857. 

Construing  similar  statutes  some  courts  hold  that  contributory 
negligence  is  not  a  defence;  Stehle  v.  Jaeger  Machine  Co.  (1909)  225 
Pa.  St.  348;  American  Car  Co.  v.  Armentraut  (1905)  214  111.  509; 
others  maintain  that  a  child  under  the  statutory  age  is  presumably  in- 
capable of  appreciating  the  danger  and  yet  that  the  question  of  con- 
tributory negligence  is  for  the  jury.  Marino  v.  Lehmaier  (1903)  173 
N.  Y.  530;  Rolin  v.  Tobacco  Co.  (1906)  141  N.  C.  300.  At  common 
law  the  employment  of  an  infant  too  immature  to  appreciate  the  dan- 
ger of  the  occupation  was  at  the  master's  risk,  see  Hickey  v.  Taaffe 
(1887)  105  N.  Y.  26,  36,  the  presumption  being  that  children  under 
fourteen  years  were  incapable  of  exercising  the  requisite  judgment  and 
hence  were  not  chargeable  with  contributory  negligence.  Tutwiler  Coal 
Co.  v.  Enslen  (1900)  129  Ala.  336.  Since  the  statute  imposes  an  abso- 
lute standard  of  duty,  it  seems  proper  to.  hold  the  master  liable  in  tort 
for  all  proximate  consequences  of  its  violation.  Regarding  it  as  in 
effect  a  legislative  declaration  that  children  under  the  statutory  age  do 
not  possess  the  discretion  necessary  to  engage  in  certain  dangerous 
occupations,  Marino  v.  Lehmaier  supra,  534,  it  follows  that  contribu- 
tory negligence  cannot  be  predicated  upon  their  conduct.  Lee  v.  Ster- 
ling Silh  Co.  (N.  Y.  1905)  47  Misc.  182;  reversed  115  App.  Div.  589. 
Hence  the  employer's  misconduct  should  be  considered  the  efficient 
cause  of  the  injury.  Inland  Steel  Co.  v.  Yedinak  (1909)  172  Ind.  423. 
Under  this  view  the  inquiry  suggested  in  the  principal  case,  whether 
the  employee  in  fact  possessed  the  necessary  capacity  and  whether  his 
incautious  act  could  actually  be  foreseen  by  the  master,  becomes  im- 
material. The  trend  of  modern  authority  is  in  favor  of  this  position. 
Inland  Steel  Co.  v.  Yedinak  supra;  cf.  Nickey  v.  Steuder  (1905)  164 
Ind.  189. 

Municipal  Corporations — Regulation  of  Streets — Removal  of  Rail- 
ways as  Obstructions. — After  the  expiration  of  the  plaintiff's  fran- 
chise the  defendant  city  ordered  the  removal  of  the  plaintiff's  tracks 
from  the  city  streets.  The  plaintiff,  claiming  that  the  franchise 
had  been  extended  by  a  subsequent  act  of  the  legislature,  brought 
an  action  to  restrain  the  execution  of  the  order.  Held,  as  the  city 
had  no  right  to  question  the  exercise  of  a  franchise  granted  by  the 
State,  an  injunction  should  issue.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  v.  City 
of  New  York  (1911)  127  N.  Y.  Supp.  513.    See  Notes,  p.  360. 

Nuisance — Injunction — Temporary  User. — The  defendants  had  a  pre- 
scriptive right  to  run  their  trains  past  the  plaintiff's  premises.  Later, 
while  installing  electricity,  they  maintained  a  yard  for  changing  loco- 
motives, thereby  greatly  increasing  the  annoyance  to  the  plaintiff  by 
the  ringing  of  bells  and  the  discharge  of  smoke.  While  the  yard  was 
not  to  be  permanent,  it  would  be  several  years  before  the  defendants 
could  complete  their  other  improvements  and  remove  it.     Held,  the 
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plaintiff  was  not  entitled  to  an  injunction.  Eerrlich  v.  N.  Y.  C.  & 
E.  R.  R.  Co.  (1910)  126  N.  Y.  Supp.  311. 

At  common  law,  acts  causing  substantial  inconvenience  to  adjoin- 
ing landowners  are  none  the  less  a  nuisance  because  done  in  a  reason- 
able manner,  and  in  this  respect  the  distinction  between  permanent 
and  temporary  operations  is  repudiated.  Bamford  v.  Turnley  (1862) 
3  B.  &  S.  62,  74,  84.  In  New  York,  however,  the  employment  of 
necessary,  ordinary  and  usually  harmless  means  in  preparing  land  for 
some  lawful  user  is  not  actionable  though  causing  consequential  dam- 
age. Booth  v.  Rome  etc.  R.  R.  Co.  (1893)  140  N.  Y.  267.  The  sound- 
ness of  this  innovation  upon  common  law  principles  is  doubtful  and  it 
should  be  restricted  in  its  application.  Hence  even  under  the  New 
York  rule  it  is  difficult  to  contend  that  the  acts  in  the  principal  case 
do  not  constitute  a  nuisance  at  law,  not  being  an  ordinary  use  nor 
done  in  the  preparation  of  the  land  for  a  lawful  purpose.  Equity  does 
not  take  jurisdiction  to  restrain  a  nuisance  as  of  course,  but  only  when 
the  legal  remedy  is  inadequate  by  reason  of  the  necessity  of  repeated 
suits  or  because  of  irreparable  damage.  Nelson  v.  Milligan  (1894)  151 
HI.  462.  Generally  when  the  acts  are  of  a  temporary  or  intermittent 
character  and  do  not  cause  irreparable  damage,  the  legal  remedy  is 
considered  adequate.  Swaine  v.  Great  Northern  R.  R.  Co.  (1864)  4 
De  G.  J.  &  S.  211;  Bentley  v.  Empire  Cement  Co.  (1905)  96  N.  Y. 
Supp.  831.  Under  no  principles  of  equity,  however,  can  acts  continued 
for  several  years  without  interruption  be  considered  temporary,  for  it 
is  apparent  that  only  a  succession  of  suits  at  law  would  protect  the 
plaintiff  and  prevent  the  possible  acquisition  of  prescriptive  rights.  On 
both  legal  and  equitable  grounds,  therefore,  the  principal  case  is  in- 
correct. 

Partnership — Obligations  Arising  From  Sale  of  Good  Will — Eight 
to  Solicit  Old  Customers. — The  plaintiff  and  defendants  were  co- 
partners. Two  months  before  the  date  fixed  by  the  articles  of  partner- 
ship for  the  dissolution  of  the  firm,  the  defendants  sold  the  plaintiff 
the  assets  and  good  will  of  the  business,  intending,  however,  as  the 
plaintiff  well  knew,  to  establish  a  competing  business  in  the  same  line. 
This  they  later  did.  The  plaintiff  asked  an  injunction  to  restrain  the 
defendants  from  soliciting  customers  of  the  old  firm.  Held,  the  transfer 
of  the  goodwill  was  voluntary  and  bound  the  defendants  to  refrain 
from  soliciting.  Von  Bremen  v.  MacMonnies  (N.  Y.  1910)  93 
N.  E.  186. 

Eor  a  discussion  of  the  principles  involved  and  a  criticism  of  the 
contrary  result  reached  by  the  lower  court  in  the  same  case,  see  10 
Columbia  Law  Keview  649. 

Pleading  and  Practice — Misjoinder  of  Causes  Under  New  York 
Code — Plaintiff  Suing  in  Different  Capacities. — The  plaintiffs  sued 
to  set  aside  as  collusive  a  sale  of  their  stock  to  the  defendants  and  also 
certain  illegal  acts  of  the  defendants,  as  directors,  done  in  pursuance 
of  a  fraudulent  scheme  to  injure  the  plaintiffs.  Held,  there  was  a  mis- 
joinder of  causes  of  action.  Witherbee  v.  Bowles  (1911)  126  N.  Y. 
Supp.  954. 

The  New  York  courts  regard  a  cause  of  action  as  consisting  of  a 
single  primary  right  in  the  plaintiff  coupled  with  a  single  violation 
thereof  by  the  defendant,  Wiles  v.  Suydam  (1876)  64  N.  Y.  173;  City 
of  New  York  v.  Knickerbocker  Trust  Co.  (N.  Y.  1905)  104  App.  Div. 
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223;  Rogers  v.  Wheeler  (N.  Y.  1903)  69  App.  Div.  435,  irrespective  of 
the  fact  that  various  forms  of  relief  are  sought,  Lattin  v.  McCarty 
(1869)  41  N.  Y.  107 ;  see  Hahl  v.  Sugo  (1901)  159  N.  Y.  109,  or  that 
a  number  of  defendants  are  severally  liable  to  the  plaintiff.  American 
Trading  Co.  v.  Wilson,  Sons  &  Co.  (N.  Y.  1902)  37  Misc.  76.  A 
demurrer  for  misjoinder  will  be  sustained  if  the  complaint  attempts 
to  set  forth  two  causes  of  action,  even  though  one  of  them  be  obviously 
defective,  People  v.  Equitable  Life  Ins.  Co.  (N.  Y.  1908)  124  App.  Div. 
714;  O'Connor  v.  Virginia  Passenger  &  Power  Co.  (1906)  184  N.  Y. 
46;  contra,  Sullivan  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.  (N.  Y.  1881) 
1  Civ.  Pro.  285.  But  the  mere  fact  that  in  stating  one  cause  of 
action  allegations  appropriate  to  another  are  added  will  not  render  the 
complaint  objectionable.  Tew  v.  Wolfsohn  (1903)  174  K  Y.  272.  One 
may,  however,  sue  in  both  individual  and  representative  capacities 
upon  a  single  cause  of  action,  provided  he  and  the  party  he  represents 
could  join  as  parties  plaintiff,  see  Lawrence  v.  McKelvey  (N.  Y. 
1903)  80  App.  Div.  514,  and  there  is  but  one  cause  so  long  as  the 
right  he  seeks  to  enforce  in  both  capacities  is  for  the  benefit  of  the 
same  person.  Moss  v.  Cohen  (1899)  158  N.  Y.  240.  But  causes  of 
action  accruing  to  the  plaintiff  separately  as  an  individual  and  as  the 
representative  of  another  may  not  be  joined,  Hall  v.  Fisher  (N.  Y. 
1855)  20  Barb.  441;  Groh  v.  Flammcr  (N.  Y.  1905)  100  App.  Div. 
305,  because,  these  capacities  being  legally  distinct,  the  causes  joined 
do  not  affect  all  parties  as  required  by  the  Code.  N.  Y.  Code  Civ.  Pro. 
§  484.  Assuming  the  interpretation  of  the  pleadings  adopted  by  the 
prevailing  opinion  in  the  principal  case,  the  result  reached  is  a  proper 
application  of  the  foregoing  principles. 

Heal  Property — Covenants  Running  with  Land — Privity. — In  a 
deed  of  a  right  of  way  over  farm  land  for  railroad  purposes  there  was 
a  stipulation  that  the  railroad  should  issue  an  annual  pass  to  the 
grantor  and  his  family  for  their  several  lives,  with  a  provision  that 
the  estate  granted  should  revert  upon  breach  of  such  condition.  The 
railroad  having  changed  hands,  the  passes  were  discontinued  and  the 
grantor  brought  action  on  the  covenant  against  the  assignee,  asking 
specific  performance  and  damages.  Held,  the  stipulation  was  both  a 
condition  subsequent  and  a  covenant  running  with  the  land,  and  the 
plaintiff  was  entitled  to  the  relief  sought.  Munro  v.  Syracuse,  L.  &  N. 
R.  Co.  (N.  Y.  1911)  93  N.  E.  516. 

For  the  burden  of  a  covenant  to  run  there  must  be  privity  of 
estate,  Hurd  v.  Curtis  (Mass.  1837)  19  Pick.  459,  which  at  common 
law  meant  the  relation  of  landlord  and  tenant.  Austerberry  v.  Oldham 
(1855)  L.  R.  29  Ch.  Div.  750.  New  York  recognizes  such  privity 
between  grantor  and  grantee  where  a  rent-charge  is  reserved.  Van 
Renssalaer  v.  Read  (1863)  26  N.  Y.  558.  A  single  phrase  repeated  in 
a  deed,  however,  cannot  properly  be  construed  as  both  a  reservation  of 
a  rent-charge  and  as  a  covenant  to  pay  such  rent.  See  Hurd  v.  Curtis 
supra.  Hence,  while  it  does  not  seem  an  unjustifiable  extension  of 
common  law  principles  to  regard  an  annual  railroad  pass  as  a  rent,  see 
Gilmer  v.  Mobile  etc.  Ry.  Co.  (1885)  79  Ala.  569,  the  double  construc- 
tion given  to  the  promise  in  the  principal  case  seems  incorrect.  Nor 
does  the  suggestion  that  the  condition  supplies  the  requisite  privity 
sustain  the  result  reached,  for  a  condition  reserved  is  not  an  estate 
and  cannot  therefore  support  a  covenant.     The  grant  was  of  an  ease- 
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ment,  however,  and  by  the  authority  of  some  States  this  gives  rise  to 
privity,  Morse  v.  Aldrich  (Mass.  1837)  19  Pick.  449;  Fitch  v.  Johnson 
(1882)  104  111.  11,  a  doctrine  never  as  yet  passed  on  in  New  York. 
Under  this  view  the  agreement  to  give  passes,  considered  as  a  covenant 
to  pay  rent,  might  well  run,  Gilmer  v.  Mobile  etc.  Ry.  Co.  supra,  as  no 
reason  appears  why  a  rent  may  not  attach  to  an  incorporeal  as  well 
as  to  a  corporeal  interest  in  land.  On  this  ground  alone,  it  is  sub- 
mitted, the  principal  case  may  be  supported.  For  aside  from  the 
question  of  the  defendant's  liability  on  the  covenant,  the  view  that 
the  mere  agreement  created  a  rent-charge  enforceable  in  equity  seems 
somewhat  strained. 

Real  Property — Restraints  on  Alienation — Validity. — A  testator 
devised  real  estate  in  equal  shares  to  his  children  and  to  the  children 
of  those  who  were  dead,  and  provided  for  an  executory  devise  over  in 
case  any  devisee  alienated  or  devised  his  portion  to  any  one  other  than 
a  descendant  of  the  testator  or  than  the  wife  or  husband  of  some  de- 
scendant for  life,  without  the  consent  of  all  descendants  then  living 
and  of  full  age.  Held,  the  executory  devise  was  an  invalid  restraint 
on  alienation.  Manierre  v.  Welling  (R.  I.  1911)  78  Atl.  507.  See 
Notes,  p.  365. 

Sales — Conditional  Sales — Rights  of  Bona  Fide  Purchasers. — The 
plaintiff  sold  wagons  to  a  retailer  reserving  title,  knowing  that  they 
were  bought  to  be  resold.  The  defendants  innocently  purchased  the 
vendee's  stock  including  the  wagons.  Held,  the  plaintiff  was  estopped 
to  assert  its  title.  Bass,  Heard  &  Howie  v.  International  Harvester 
Co.  (Ala.  1910)  53  So.  104. 

A  conditional  sale  is  generally  regarded  as  valid  and  although  the 
vendor  may  ordinarily  follow  its  subject-matter  even  into  the  hands 
of  a  bona  fide  purchaser,  Burdick,  Sales  (2nd  Ed.)  187,  there  is  an 
obvious  exception  where  the  vendor  expressly  or  impliedly  authorizes 
his  vendee  to  resell,  Spooner  v.  Cummings  (1890)  151  Mass.  313,  for 
by  his  direction  his  title  is  transferred  to  the  purchaser.  Winchester 
Wagon  Works  v.  Carman  (1887)  109  Ind.  31.  Where,  however,  the 
original  vendee  transcends  his  authority,  as  by  selling  in  bulk  instead 
of  at  retail,  the  vendor's  claim  to  the  goods  cannot  be  defeated  on 
grounds  of  agency,  Lett  v.  Moline  Plow  Co.  (Ind.  1910)  91  N.  E. 
978,  and  he  may  assert  his  title  unless  estopped  to  do  so  by  reason  of 
his  having  clothed  his  vendee  with  the  indicia  of  ownership,  cf.  Picker- 
ing v.  Busk  (1812)  15  East  38,  or  having  permitted  him  to  deal  with 
the  goods  in  a  way  inconsistent  with  a  less  right.  Pickard  v.  Sears 
(1837)  6  Ad.  &  E.  469;  8  Columbia  Law  Review  233.  The  reason  of 
the  rule  would  seem  to  be  that  one  who  knowingly  or  negligently 
places  another  in  such  a  position  that  third  persons  acting  diligently 
may  be  defrauded,  ought  to  bear  the  loss  due  to  resulting  fraud. 
1  Smith's  L.  C.  (8th  Ed.)  32.  Consequently,  if  the  conditional  vendor 
knows  that  the  goods  are  bought  to  be  resold  and  nevertheless  permits 
the  vendee  to  deal  with  them  as  his  own  for  that  purpose,  he  will  be 
estopped  to  assert  his  title  against  a  purchaser  without  notice.  Ludden 
v.  Hazen  (N.  Y.  1860)  31  Barb.  650;  cf.  Jermyn  v.  Schweppenhauser 
(1901)  68  N.  Y.  Supp.  153.  On  principle,  the  result  should  be  the  same 
whether  the  defendant  has  bought  a  single  article  or  the  entire  subject- 
matter  of  the  conditional  sale  and  the  principal  case  wisely  ignores 


386  COLUMBIA   LAW  REVIEW. 

such  a  distinction.  Columbus  Buggy  Co.  v.  Turley  (1896)  73  Miss. 
529;  contra,  Burbanh  v.  Crooker  (Mass.  1856)  7  Gray  158. 

Statute  of  Frauds — Interests  in  Land — Parol  Modification  of 
Written  Contract. — The  defendant  contracted  to  convey  certain  land 
to  the  plaintiff.  Later  the  defendant  agreed  orally  to  convey  to  X  in- 
stead of  to  the  plaintiff  and  tendered  a  conveyance.  The  plaintiff  sued 
on  the  written  contract  and  the  defendant  pleaded  a  tender  under  the 
oral  modification.  Held,  the  defendant  having  fully  performed  the 
modified  agreement,  the  Statute  of  Frauds  did  not  apply.  McKinley 
v.  Macbeth  (Minn.  1911)  129  N.  W.  216. 

In  general  an  oral  modification  of  a  contract  within  the  Statute  of 
Frauds  is  no  defense  to  an  action  on  the  written  contract,  Noble  v. 
Ward  (1867)  L.  E.  2  Ex.  138;  cf.  Thompson  v.  Thompson  (1900) 
78  Minn.  379,  nor  can  an  action  be  maintained  on  the  modified  agree- 
ment. Clark  v.  Fey  (1890)  121  N.  Y.  470;  Goss  v.  Lord  Nugent  (1833) 
5  B.  &  Ad.  58.  In  the  case  of  a  parol  alteration  of  such  a  contract  for 
the  sale  of  goods,  two  situations  may  arise.  If  the  new  agreement  in- 
volves no  transfer  of  title  to  goods  and  hence  is  not  a  sale  within  the 
Statute,  it  may  be  sued  on  or  proven  in  defense  like  a  mere  rescission. 
Wulschner  v.  Ward  (1888)  115  Ind.  219.  Again  if  a  substituted  con- 
tract of  sale  is  made,  part  performance  amounting  to  delivery  and  ac- 
ceptance should  render  it  provable  by  parol.  See  Moore  v.  Campbell 
(1854)  10  Ex.  323.  Hence  the  doctrine  that  an  accepted  accord  and 
satisfaction  is  not  within  the  Statute.  Leather-Cloth  Co.  v.  Hieroni- 
mus  (1875)  L.  R.  10  Q.  B.  140.  In  connection  with  contracts  for  the 
sale  of  land  different  considerations  seem  applicable.  Since  such  a 
contract  passes  an  equitable  interest  in  the  land,  Daire  v.  Deversham 
(1663)  Nelson  76,  and  equitable  interests  are  within  the  Statute, 
Dougherty  v.  Catlett  (1889)  129  HI.  431,  a  release  of  the  vendor's  obliga- 
tion would  seem  to  be  of  itself  a  contract  for  the  sale  of  land.  Even 
were  this  not  so,  where  as  in  the  principal  case  the  release,  itself  a 
promise,  Anson,  Contracts  (2nd  Ed.)  415,  is  given  as  consideration  for 
a  promise  to  convey  land  the  whole  contract  is  obviously  within  the 
Statute.  And  since  by  the  better  view  complete  performance  by  the 
vendor  does  not  remove  the  bar  of  the  Statute  where  interests  in  land 
are  concerned,  Cocking  v.  Ward  (1845)  1  C.  B.  858;  contra.  Nutting 
v.  Dickinson  (Mass.  1864)  8  Allen  540,  it  follows  that  the  decision  in 
the  principal  case  is  unsound  on  principle,  though  not  without  support 
among  the  authorities.    Long  v.  Hartwell  (1876)  34  N.  J.  L.  116. 

Statute  of  Frauds — Promise  to  Answer  for  Another's  Debt — When 
Collateral. — The  defendant,  a  large  stockholder  in  a  corporation, 
promised  to  become  personally  responsible  for  merchandise  delivered 
and  charged  to  the  company  by  the  plaintiff.  Held,  the  Statute  of 
Frauds  was  a  good  defence,  for  the  defendant's  promise  was  collateral 
since  his  leading  object  was  not  to  benefit  himself.  Hurst  Hardware 
Co.  v.  Goodman  (W.  Va.  1910)  69  S.  E.  898.    See  Notes,  p.  355. 

Torts — Action  for  Alienation  of  Affections — Effect  of  Divorce. — 
The  plaintiff,  a  guilty  divorced  party,  sued  the  defendant  for  alienat- 
ing his  wife's  affections,  and  attempted  to  impeach  the  decree  on  the 
ground  that  it  was  collusively  obtained.  A  statute  deprived  such  a 
party  of  all  rights  acquired  by  the  marriage.  Held,  the  right  of 
action  for  alienation  of  affections  was  one  acquired  by  the  marriage, 
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and  the  plaintiff  as  a  party  to  a  collusive  divorce  could  not  impeach 
the  decree.  Hamilton  v.  McNeill  (la.  1911)  129  S.  W.  480.  See 
Notes,  p.  367. 

Wills — Class  Gifts — Construction. — The  testatrix  devised  real  prop- 
erty to  trustees  to  sell  and  divide  the  proceeds  equally  between  "the 
nephews  and  nieces  of  my  late  husband  living  at  the  time  of  his  death." 
At  the  date  of  the  will  there  were  nine  such  nephews  and  nieces,  whose 
parents  were  apparently  then  living;  five  of  them  died  in  the  life  of 
the  testatrix.  Held,  the  shares  of  those  deceased  lapsed  into  the  resi- 
due, the  gift  not  being  to  a  class.  In  Re  King's  Estate  (N.  Y.  1910) 
93  N.  E.  484. 

Since  there  is  survivorship  among  the  members  of  a  class  the 
doctrine  of  lapse  does  not  apply.  1  Jarman,  Wills  431.  While  the  un- 
equivocal intention  of  the  testator  to  have  certain  designated  persons 
take  as  a  class  will  be  given  effect,  Jackson  v.  Roberts  (Mass.  1860)  14 
Gray  546,  generally  it  is  essential  that  the  number  of  persons  to  be 
included  in  the  class  at  the  time  of  distribution  be  uncertain  when  the 
will  is  made.  Herzog  v.  Title  Guarantee  &  Trust  Co.  (1903)  177  N.  Y. 
86,  97.  It  follows  that  when  members  of  a  class  are  numbered  or  spe- 
cifically named  the  gift  ceases  to  be  to  a  class  and  there  may  be  a  lapse. 
See  Cruse  v.  No  well  (1858)  4  Drew.  215.  A  gift  may  be  to  a  class, 
however,  whether  the  number  of  those  who  may  take  is  subject  to 
fluctuation  by  increase  and  decrease,  Ayton  v.  Ayton  (1787)  1  Cox  327, 
or  by  diminution  only.  Viner  v.  Francis  (1789)  2  Cox  190.  Thus  a 
gift  to  "the  present  born  children  of  H.  L."  or  to  "the  children  of  the 
late  M.  C."  is  a  gift  to  a  class,  though  obviously  there  could  be  no 
increase  in  the  members  of  the  class.  Leigh  v.  Leigh  (1854)  17  Beav. 
605;  Viner  v.  Francis  supra.  It  is  difficult  to  distinguish  these  gifts 
from  that  in  the  principal  case,  for  while  in  both  the  maximum  class 
membership  is  fixed  at  the  time  of  the  will  by  reference  to  an  event 
antecedent  to  its  writing,  there  is  no  such  prior  time  specified  after 
which  there  may  not  be  diminution,  Dimond  v.  Bostock  (1875)  L.  R. 
10  Ch.  358,  unless,  indeed,  the  words  "living  at  the  time  of  his  death" 
so  operate.  In  case  of  a  gift  to  "children"  such  words  are  not  required 
as  a  restriction  upon  the  increase,  and  therefore  to  give  them  effect  the 
gift  must  be  construed  as  to  individuals.  A  gift  to  "nephews  and 
nieces"  whose  parents  are  living,  however,  can  only  be  saved  from  fluc- 
tuation by  increase  by  some  such  words,  which  therefore  may  be  given 
effect  without  departing  from  established  principles  of  construction. 
While  the  principal  case  is  not  free  from  doubt,  it  seems  that  the  con- 
trary result,  reached  in  Dimond  v.  Bostock  supra,  is  more  in  accord 
with  these  principles. 


BOOK  REVIEWS. 

Asa  B.  Kellogg,  Editor-in-Charge. 

Work-Accidents  and  The  Law.  By  Crystal  Eastman,  New  York 
Charities  Publication  Committee.    1910.    Pp.  xvi-345. 

This  is  one  of  six  volumes,  under  the  general  editorship  of  Paul  N. 
Kellogg;  and  published  by  the  Kussell  Sage  foundation,  setting  forth 
the  results  of  investigations  as  to  the  number,  the  causes  and  the  con- 
sequences of  work-accidents  in  the  Pittsburg  district.  It  is  not  a  law 
treatise,  but  every  lawyer  can  read  it  with  profit,  and  every  legislator 
ought  to  study  it  carefully.  Its  record  of  the  toll  in  life  and  limb  and 
earning  power,  which  Pittsburg  industry  annually  levies,  is  startling 
and  is  made  very  vivid  by  the  pictures  of  the  maimed  and  dependent 
with  which  the  book  abounds.  Whether  these  pictures  are  relevant  evi- 
dence in  support  of  the  principal  thesis  of  the  volume  is  quite  another 
matter. 

That  thesis  is,  that  this  country  is  an  inexcusable  laggard  in  the 
"law  of  the  killed  and  the  injured."  The  editor-in-chief  declares  that 
"The  Slavs  of  Austro-Hungary,  the  Latins  from  the  Mediterranean 
provinces,  the  Germans  with  British-born,  who  come  to  Pittsburg  to 
do  the  heavy  work  of  manufacture,  come  from  a  region  of  law  and 
order  to  a  region  of  law  made  anarchy  so  far  as  the  hazards  of  industry 
are  concerned.  For,"  he  adds,  "there  is  scarcely  a  country  of  modern 
Europe  but  has  brought  its  statutes  abreast  of  industrial  progress  and 
wrought  out  for  itself,  as  we  have  not,  some  sensible  adjustment  be- 
tween civil  rights,  human  needs,  and  the  ceaseless  operations  in  which 
groups  of  men  and  powerful  appliances  are  joined  in  producing  what 
the  world  wants."  Is  it  not  a  little  strange  that  this  laggard  land,  this 
region  of  law  made  anarchy,  should  make  the  irresistible  appeal  it 
does  to  the  working  classes  in  the  Slavonic  and  Latin  countries  of  law 
and  order,  across  the  sea?" 

Evidently  the  author  of  this  volume  is  not  quite  as  critical  of  home 
institutions  as  is  her  editor-in-chief.  While  she  suggests  that  "it  may 
be  a  shame  to  us  to  be  so  far  behind"  other  countries  in  industrial 
legislation,  she  unhesitatingly  asserts  that  it  is  a  distinct  advantage 
to  have  the  new  laws  in  actual  operation  before  us.  "Europe  can  be 
our  laboratory."  And  much  of  the  volume  is  devoted  to  a  discussion  of 
the  relative  merits  of  European  statutes  on  the  subject  before  us,  and 
of  their  suitability  to  our  conditions.  Considerable  space,  also,  is  de- 
voted to  the  legislation  which  has  already  been  enacted  in  this  country, 
modifying  the  rules  of  the  common  law  applicable  to  industrial  acci- 
dents. The  Appendix,  especially,  has  a  good  deal  of  valuable  material 
bearing  on  this  topic.  To  the  lawyer,  the  least  satisfactory  part  of  the 
volume  is  that  which  purports  to  set  forth  the  rules  of  the  common  law 
and  their  baleful  consequences  to  the  injured  workmen.  For  example, 
we  are  told  that  "in  most  states  the  burden  of  proving  the  absence  of 
contributory  negligence  on  his  own  part  as  well  as  the  burden  of  prov- 
ing negligence  on  the  part  of  the  defendant  rests  upon  the  plaintiff" 
(p.  170  note).  In  fact,  the  great  majority  of  our  states  treat  contribu- 
tory negligence  as  an  affirmative  defense.  Again,  we  are  told  that  only 
one-third  of  work-accidents  are  due  to  the  negligence  of  the  workmen 
(p.  165).     On  the  other  hand,  the  author  of  a  standard  treatise  On 
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Contributory  Negligence  (Beach,  §  423)  assures  us  that  the  statistics 
of  litigation  show  that  the  harms  sustained  by  six  out  of  every  seven 
persons  suing  in  negligence,  are  due  to  their  "own  concurring  and  par- 
ticipating default." 

F.  M.  B. 
The  Frankpledge  System.     By  William  Alfred  Morris.     New 
York.     Longmans,  Green  &  Co.   (Harvard  Historical  Series,  XTV). 
1910.    Pp.  xiii-194. 

This  book,  the  first  systematic  study  of  the  frankpledge  system  in 
its  divers  aspects,  is  as  interesting  and  withal  as  scholarly  and  worthy 
a  production  as  has  graced  the  reviewer's  table  in  a  long  while.  It 
illustrates  nearly  to  perfection  the  function  of  the  intensive  monograph 
in  modern  scholarship.  The  writer  exhibits,  moreover,  a  profound  and 
remarkably  thorough  grasp  not  merely  of  his  immediate  subject,  but  of 
allied  social,  economic  and — mirabile  dictu — of  legal  questions  as  well. 

The  origin,  the  distribution,  the  organization  and  functions,  and  the 
decline  of  frankpledge  are  successively  traced.  The  author  finds  in  the 
Saxon  institution  of  the  "bohr,"  the  genesis  of  the  element  of  surety- 
ship and  reciprocal  responsibility  so  prominent  in  frankpledge.  In  the 
quite  distinct  Saxon  institution  of  the  "tithing,"  he  finds  the  germs 
of  the  police  element  in  frankpledge  and  of  the  grouping  by  ten's.  A 
particularly  useful  feature  of  the  work  to  the  student  of  jurisprudence 
is  the  comprehensive  insight  afforded  the  reader,  into  English  local 
government  between  the  days  of  William  I  and  of  Edward  I,  especially 
as  regards  the  enforcement  of  the  criminal  law  and  the  manner  of 
pursuit  and  detention  of  wrongdoers.  Even  in  these  days  of  legal  and 
juridical  Philistinism  and  Materialism,  such  a  very  distinct  contribu- 
tion as  this  is,  has  its  unquestioned  value.  In  fact,  English  legal  his- 
tory, as  a  whole,  deserves  more  than  the  merely  perfunctory  attention  at 
present  usually  accorded  to  it  in  schools  of  law;  the  political  scientist 
and  the  historian  of  to-day  are  doing  the  research  which  might  equally 
and  very  reasonably  be  expected  from  students  of  the  law,  and  this 
very  work  serves  to  emphasize,  and  to  make  the  lawyer  keenly  con- 
scious of,  the  fact. 

Style  and  literary  polish  have  not  been  unduly  sacrificed  by  Prof. 
Morris.  The  book  is  a  noteworthy  example  of  the  absolute  possibility 
of  treating  a  highly  technical  subject  in  a  fluent  and,  one  might  almost 
say,  refreshing  manner.  It  is  quite  up  to  the  high  standard  already  set 
by  the  Harvard  Historical  Series  and  makes  one  sincerely  wish  that 
the  late  Prof.  Gross,  to  whom  the  book  is  dedicated,  might  have  been 
longer  spared  to  us  to  the  end  that  still  more  scholars  might  have  been 
inspired  by  his  teaching  and  example. 

I.  M.  W. 

The  Law  and  Practice  in  Bankruptcy  under  the  National  Bank- 
ruptcy Act  of  1898,  by  Wm.  Mdller  Collier,  Eighth  edition,  by 
Frank  B.  Gilbert,  Published  by  Matthew  Bender  &  Co.,  Albany, 
1910. 

The  reason  for  this  new  edition  of  a  standard  treatise  is  stated  in 
the  preface  to  be  "the  important  amendments  to  the  Bankruptcy  Act 
by  the  Act  of  June  25,  1910."  As  the  preface  says,  these  amendments 
"are  far  reaching  in  effect,  and  completely  nullify  many  decisions 
which  were  controlling  in  the  several  jurisdictions."  We  do  not  deny 
that  this  cast  a  duty  on  the  publishers  of  "Collier"  to  get  out  a  new 
edition.    But  it  was  also  incumbent  upon  this  new  edition  to  elucidate 
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the  changes  made  by  the  1910  amendments.  The  only  fit  inquiry  here 
is  whether  this  burden  has  been  satisfactorily  borne. 

Perhaps  the  most  important  of  the  innovations  relate  to  the  bank- 
ruptcy of  corporations.  In  the  first  place,  section  4a  of  the  Act  was 
amended  so  as  to  allow  a  corporation  to  become  a  voluntary  bankrupt. 
Heretofore  the  only  way  in  which  this  result  could  be  reached  was  for 
the  company  to  declare  itself  unable  to  pay  its  debts  and  express  its 
accompanying  willingness  to  be  adjudged  a  bankrupt.  Upon  the  act 
of  bankruptcy  thus  created,  three  complacent  creditors  would  file  a 
petition  against  the  company;  and  thus  by  collusion  and  indirection 
a  result  would  be  achieved  which  the  Statute  should  have  allowed  by 
simpler  means.  The  book  under  review  does  not  comment  upon  this 
important  change  in  the  law.  On  the  other  hand,  there  is  a  competent 
discussion  of  the  amendment  to  section  4b,  whereby  all  corporations 
are  now  made  subject  to  involuntary  bankruptcy,  saving  only  muni- 
cipal, railroad,  insurance,  and  banking  corporations.  This  amendment, 
which  has  relegated  to  fitting  shades  the  subtle  distinctions  between 
a  restaurant  and  a  grocery,  with  respect  to  the  corporate  owner  of  the 
one  or  the  other  being  engaged  principally  in  trading  or  mercantile 
pursuits,  and  other  like  delights  of  schoolmen's  law,  is  very  wholesome. 
Perhaps  the  editor  of  "Collier"  has  best  demonstrated  its  need  by  leav- 
ing in  the  text  the  lengthy  discussion,  which  previous  editions  con- 
tained, of  the  decisions  which  accrued  prior  to  the  amendment. 

We  cannot  say  this  with  regard  to  the  comments  on  two  other 
amendments.  Section  12  of  the  Act  has  been  amended  so  as  to  allow 
the  insolvent  to  offer  a  composition  before  he  is  adjudged  a  bankrupt. 
The  text,  however,  is  not  properly  changed  from  that  of  previous 
editions.  For  instance,  after  a  discussion  of  the  Act  of  1874,  amending 
the  Act  of  1867,  so  as  to  allow  a  composition  before  adjudication,  we 
find  this  astonishing  statement:  "The  more  important  changes  made 
by  the  present  law  will  be  discussed  later.  A  few  of  them  are:  (1) 
there  can  now  be  no  composition  until  after  adjudication  and  a  meeting 
of  creditors"  (p.  231).  It  is  not  until  we  reach  page  234,  after  a  long 
discussion  of  the  practice  as  it  was  before  the  amendment  of  1910, 
that  we  find  the  latter  mentioned.  Surely  this  sort  of  text  revision 
is  not  helpful. 

And  yet  again,  in  the  discussion  of  section  59g  we  find  the  same 
error  in  revision.  That  section,  as  now  amended,  forbids  the  dis- 
missal of  the  original  petition,  though  it  is  agreed  to  between  the 
petitioning  creditors  and  the  alleged  bankrupt,  until  after  due  notice 
has  been  given  to  all  creditors.  To  that  end  the  alleged  bankrupt  in 
such  case  is  required  to  file  a  schedule  of  all  his  creditors  so  that  they 
can  be  judicially  notified  of  the  proposed  discontinuance.  Now  anyone 
reading  the  decision  of  the  Circuit  Court  of  Appeals,  Second  Circuit,  in 
In  re  Levi  (142  Ped.  642)  would  at  least  be  sure  that  the  amendment 
above  mentioned  is  exactly  contrary  to  that  case.  We  do  not  know 
whether  the  amendment  was  deliberately  drawn  to  destroy  the  authority 
of  a  decision  to  which  the  Bar  never  took  kindly,  and  whose  rule  was 
never  recognized  in  the  practice  followed  in  the  Southern  District  of 
New  York.  But  it  is  at  least  clear  that  In  re  Levi  is  no  longer  a 
ruling  case.  Therefore  it  is  misleading  for  the  book  before  us  to 
state,  in  its  comments  on  this  amendment,  that  In  re  Levi  is  still 
authority  for  the  doctrine  that  "a  dismissal  may  be  had  on  motion 
of  bankrupt  without  notice  to  creditors  who  have  not  intervened  where 
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there  is  no  suggestion  of  collusion"  (pp.  642-3).  The  present  law  is 
just  the  opposite.  That  sentence  was  proper  in  the  seventh  edition, 
but  it  should  not  have  appeared  in  the  volume  before  us. 

The  1910  amendments  have  placed  receivers  on  the  same  level  with 
trustees  in  regard  to  the  quantum  of  their  compensation.  We  find 
this  change  noted  though  not  under  section  48d,  where  the  amendment 
struck  in,  but  we  find  no  discussion  of  that  part  of  the  amendment 
which  allows  the  trustee  or  the  receiver  to  retain  his  commission 
from  money  turned  over  to  lienors.  Yet  this  amendment  settled  a 
point  of  some  doubt  (see  In  re  Anders  Push  Button  Co.,  136  Fed.  995) 
and  deserved  some  discussion. 

Nor  do  we  find  much  comment  upon  the  amendment  to  section 
47a  which  declares  that  the  trustee,  as  to  all  property  in  the  custody 
or  coming  into  the  custody  of  the  Court,  is  "vested  with  all  the  rights, 
remedies  and  powers  of  a  creditor  holding  a  lien  by  legal  or  equitable 
proceedings  thereon,"  and,  as  to  all  property  not  in  the  custody  of  the 
court,  is  "vested  with  all  the  rights,  remedies,  and  powers  of  a  judg- 
ment creditor  holding  an  execution  duly  returned  unsatisfied."  For 
the  learning  under  this  head,  the  text  refers  us  to  the  House  Com- 
mittee Report.  But  why  should  not  the  eight  edition  of  Collier 
furnish  at  least  the  outline  of  a  discussion  which  has  for  years  occupied 
the  courts;  has  twice  penetrated  into  the  pages  of  this  magazine 
(5  Columbia  Law  Review  584;  6  id.  562),  and  has  terminated  in  this 
amendment  ? 

Another  of  the  1910  amendments  relates  to  the  burdened  learning 
of  preferences,  and  changes  the  language  of  the  important  section 
60b.  Still  another  change,  in  what  may  prove  to  be  an  important 
respect,  is  the  wording  of  section  67a  relating  to  the  validity  of  liens 
upon  the  bankrupt's  property.  It  would  seem  that  to  even  mention 
these  changes  in  the  law  would  provoke  a  discussion  of  their  scope, 
their  raison  d'etre,  and  their  possible  effect.  But  the  editor  of  the 
eighth  edition  of  "Collier"  does  not  gratify  us.  These  changes  are 
indicated  by  italics  in  the  Statute,  and  are  merely  noted  in  the  gloss. 
But  we  venture  to  predict  that  these  changes  in  the  law  will  receive 
more  attention  from  the  courts  than  the  perfunctory  notice  this  editor 
has  accorded  them. 

So  far,  therefore,  as  the  1910  amendments  to  the  Bankruptcy  Act 
are  concerned  we  see  no  reason  for  this  new  edition.  One  could  get 
along  better  with  the  Seventh  edition  and  a  pamphlet  copy  of  the 
Statute  as  amended.  Of  course  another  reason  for  this  edition  may 
have  been  the  decisions  that  have  been  made  since  the  last  edition 
appeared  in  May,  1909.  But  as  yet  we  have  no  precedents  for  an 
annual  edition  of  even  so  useful  a  treatise  as  "Collier."  At  any  rate, 
that  purpose  could  be  better  served  by  an  annual  digest  of  bankruptcy 
decisions. 

Q.  Q. 
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CONSTITUTIONAL    LIMITATIONS    UPON 

STATE  TAXATION  OF  FOREIGN 

CORPORATIONS. 

In  January,  1910,  the  Supreme  Court  of  the  United  States 
decided  that  it  was  unconstitutional,  as  imposing  a  burden  upon 
interstate  commerce,  for  the  State  of  Kansas  to  require  two 
foreign  corporations,  the  Western  Union  Telegraph  Company  and 
the  Pullman  Company,  to  pay  a  charter  fee  of  a  given  per  cent, 
upon  their  entire  authorized  capital  stock  as  a  condition  of  the 
right  to  continue  to  do  intrastate  business  in  Kansas.1  The  charter 
fee,  which  was  intended  to  have  no  application  to  interstate  busi- 
ness, was  imposed  under  the  so-called  Bush  Act  for  the  benefit  of 
the  Permanent  School  Fund,  and  every  corporation  was  required 
to  pay  "one-tenth  of  one  per  cent,  of  its  authorized  capital  stock, 
upon  the  first  one  hundred  thousand  dollars  of  its  capital  stock 
or  any  part  thereof;  and  upon  the  next  four  hundred  thousand 
dollars  or  any  part  thereof,  one-twentieth  of  one  per  cent. ;  and 
for  each  million  or  major  part  thereof  over  and  above  the  sum  of 
five  hundred  thousand  dollars,  two  hundred  dollars."2  The  court 
later  gave  relief  by  injunction  against  a  similar  statute  of  Ar- 
*  kansas.3 

In  expressing  his  dissent  in  the  Pullman  case  Mr.  Justice 
Holmes  made  the  striking  remark  that  the  tax  in  question  "was 
lawful  under  all  the  decisions  of  this  court  until  last  week."*  Mr. 
Justice  Holmes  had  with  him  in  this  dissent  Chief  Justice  Fuller, 
and  Mr.  Justice  McKenna  also  dissented.     In  the  Western  Union 

Western  Union  Tel.  Co.  v.  Kansas  (1910)  216  U.  S.  1 ;  Pullman  Co.  v. 
Kansas  (1910)  216  U.  S.  56. 

'Compiled  Laws  of  Kansas,   1901,  Sec.   1264. 

*Ludwig  v.  Western  Union  Tel.  Co.   (1910)  216  U.  S.  146. 

*Supra,  77 
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case  Mr.  Justice  Holmes  expressed  a  similar  dissent,  in  which  both 
Chief  Justice  Fuller  and  Mr.  Justice  McKenna  concurred,  while 
Mr.  Justice  Peckham  also  took  part  in  the  consideration  of  this 
case  and  agreed  with  the  minority.  In  the  Arkansas  case,  the 
Chief  Justice  and  Justices  McKenna  and  Holmes  dissented  again. 
This  division  of  the  court  is  very  noteworthy.  Furthermore, 
the  majority  opinions  have  since  been  the  subject  of  some  vigor- 
ous criticism,  if  not  always  on  the  ground  that  they  amount  to  a 
reversal  of  former  adjudications  by  the  Supreme  Court  on  the 
question  of  constitutional  limitations  imposed  upon  a  State  in 
dealing  with  foreign  corporations,  at  least  that  they  are  a  danger- 
ous qualification  of  those  adjudications,  amounting  to  what  is 
sometimes  described  as  nullification  by  indirection.6 

Let  us  not  pass  too  lightly  over  these  words  of  Mr.  Justice 
Holmes,  because  if  they  are  literally  true,  then  it  is  submitted  that 
not  since  the  Income  Tax  decisions8  has  the  Supreme  Court  quali- 
fied or  departed  from  any  previous  tax  adjudications  where  the 
question  involved  was  of  such  moment;  and  even  if  Mr.  Justice 
Holmes'  words  are  not  literally  true,  these  latest  expressions  of 
our  highest  court  are  of  far-reaching  importance.  But  why,  it 
will  be  asked,  are  these  opinions  of  such  far-reaching  importance  ? 
Because  not  only  individual  and  property  rights  are  involved,  but 
the  fundamental  structure  of  our  constitutional  government  is 
put  to  the  test;  that  is,  States'  rights  and  the  powers  not  simply 
implied  but  expressly  reserved  to  the  States  by  the  Constitution 
come  into  apparent  conflict,  first,  with  what  has  been  continually 
interpreted  to  be  an  equally  inviolable  and  immutable  guaranty 
of  protection  by  the  Federal  Government,  namely,  the  Fourteenth 

"See  especially  "Nullification  by  Indirection"  by  James  M.  Beck,  23 
Harv.  L.  Rev.  441,  450-451.  Speaking  of  the  Kansas  cases,  Mr.  Beck 
said  that  "the  Supreme  Court  indicates  for  the  first  time  in  several  decades 
its  purpose  to  modify  the  doctrine  of  Paul  v.  Virginia  *  *  *.  Unfor- 
tunately, as  in  so  many  important  cases  of  recent  years,  a  majority  of 
the  court  could  not  join  in  the  same  reasoning,  for,  while  five  justices 
united  in  the  judgment,  one  of  them  (Mr.  Justice  White)  placed  his  de- 
cision upon  narrower  grounds.  These  decisions,  however,  indicate  a  sig- 
nificant departure  from  previous  decisions  and  make  it  probable  that  in 
the  future  a  state  cannot  so  exercise  its  right  as  to  exclude  a  foreign 
corporation  from  engaging  in  a  business  which  is  non-federal  in  character 
except  upon  conditions  which  burden  the  rights  of  such  foreign  corpora- 
tions under  the  Federal  Constitution.  If  this  be  so,  why  should  the 
federal  government  be  permitted,  so  far  as  judicial  interference  is  con- 
cerned, to  nullify  indirectly  the  reserved  rights  of  the  states  by  the  exer- 
cise of  federal  powers?" 

"Pollock  v.  Farmers'  Loan  &  Trust  Co.  (1895)  157  U.  S.  429;  158 
U.  S.  601. 
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Amendment,  and,  second,  with  that  ever-expanding,  plenary  and 
exclusive  power,  namely,  the  power  over  interstate  commerce 
granted  by  the  Commerce  Clause  of  the  Constitution,  one  of  the 
most  potent  parts  of  that  wonderfully  progressive  yet  rigid  in- 
strument. 

To  repeat,  these  cases  are  of  far-reaching  importance  not  alone 
because  of  the  vast  size  of  the  corporate  interests  involved,  or 
of  private  rights  which  might  have  been  affected,  hardships  which 
might  have  been  imposed,  or  the  dissolution  of  business  which 
might  even  have  been  threatened  had  the  Kansas  tax  been  upheld. 
These  questions  are  really  incidental  to  the  basic  principles  upon 
which  the  court  proceeded,  for  these  principles  are  the  very  ones 
upon  which  our  dual  government,  state  and  national,  is  founded. 
Therefore,  while  the  two  Kansas  decisions  are  to  be  made  the 
basis  of  this  discussion,  this  far  from  signifies  a  narrow  discus- 
sion. It  necessarily  opens  up  the  whole  question  of  what  consti- 
tutional restrictions  there  are  upon  state  taxation  of  foreign  cor- 
porations. 

It  was  necessary  for  the  court  in  these  cases  to  determine 
either  one  of  two  main  questions:  first,  whether  the  Kansas  tax 
violated  the  Fourteenth  Amendment,  that  is,  whether  it  denied  to 
the  foreign  corporations  (a)  due  process  of  law,  or,  (b)  the 
equal  protection  of  the  laws;  second,  whether  it  violated  the 
Commerce  Clause  of  the  Constitution. 

A  majority  of  the  court  decided  the  second  question  only,  and 
held  that  the  Kansas  tax  did  violate  the  Commerce  Clause  of  the 
Constitution  in  that  it  imposed  a  direct  burden  upon  interstate 
commerce.  Mr.  Justice  White,  in  his  concurring  opinion  in  the 
Western  Union  case,  while  not  disagreeing  with  the  majority, 
rested  his  concurrence  upon  the  ground  that  to  decide  otherwise 
would  be  in  violation  of  due  process  of  law  as  guaranteed  under 
the  Fourteenth  Amendment,  and  at  the  beginning  of  his  opinion 
he  gave  a  very  clear  and  concise  statement  of  the  facts,  and  of  the 
argument  in  favor  of  the  tax,  which  will  serve  for  both  cases. 
He  said: 

"It  is  shown  that  the  Telegraph  Company,  many  years  ago, 
went  into  the  State  of  Kansas,  constructed  its  lines,  established  its 
offices,  etc.,  and  has  since  been  engaged  in  business,  both  interstate 
and  local.  It  is  not  disputed  that  there  was  no  law  in  the  State 
forbidding  the  company  from  doing  as  it  did.  From  this  it  results 
that  the  corporation  went  into  the  State,  constructed  its  plant,  and 
carried  on  its  business,  on  the  implied  invitation,  or  at  least  with 
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the  tacit  consent  of  the  State.  No  one  questions  that  the  tax 
which  is  here  in  dispute,  imposed  by  the  law  of  Kansas  upon  the 
corporation,  is  repugnant  to  the  Constitution  of  the  United  States 
because  wanting  in  due  process,  and  that  it  is  therefore  confis- 
catory in  character.  The  tax  being  thus  conceded  to  be  inherently 
vicious,  there  is,  of  course,  no  attempt  to  sustain  its  validity  on 
its  intrinsic  merits.  The  sole  contention  is  that  although  the  tax 
is  void,  the  Telegraph  Company  may  not  invoke  the  protection 
of  the  Constitution  of  the  United  States,  because  it  is  in  a  position 
where  it  is  not  entitled  to  avail  itself  of  the  fundamental  safe- 
guards which  it  was  the  purpose  of  the  Constitution  to  secure  to 
all.  The  reasoning  by  which  it  is  thus  sought  to  sustain  the  right 
of  the  State  to  exert  a  power  prohibited  by  the  Constitution  of 
the  United  States,  and  to  outlaw  the  corporation  by  depriving  it 
of  the  protection  afforded  by  that  instrument,  is  this :  The  State, 
it  is  insisted,  has  the  right  to  prevent  a  foreign  corporation  from 
coming  into  its  jurisdiction  and  engaging  there  in  local  business, 
and  this  power,  in  the  nature  of  things,  must  include  the  right  to 
affix  such  conditions  to  the  privilege  of  coming  in  as  the  State 
chooses  to  impose.  Under  these  circumstances,  the  argument  pro- 
ceeds, it  becomes  immaterial  to  consider  the  character  of  the  con- 
dition annexed  by  the  State  to  the  enjoyment  of  the  right  to 
come  in,  since,  although  such  conditions  be  repugnant  to  the  Con- 
stitution of  the  United  States  and  destructive  of  the  most  obvious 
and  sacred  rights,  as  the  condition  only  becomes  operative  pro- 
vided the  corporation  elects  to  come  in,  therefore  the  condition 
is  not  obligatory  but  is  voluntarily  assented  to  by  the  corporation 
and,  hence  may  not  be  by  it  questioned."7 

In  his  concurrence  in  the  Pullman  case,  Mr.  Justice  White 
stated  his  views  to  be  the  same,  and  also  saw  fit  to  add  to  what 
the  majority  of  the  court  had  said  in  regard  to  the  application 
of  the  Commerce  Clause  of  the  Constitution.  It  is  a  matter  of 
considerable  regret  as  well  as  surprise  that  Mr.  Justice  White 
arrived  at  his  conclusions  relative  to  the  Fourteenth  Amendment 
without  the  concurrence  of  any  other  member  of  the  court,  and 
without  citing  any  cases  except  that  of  Pullman's  Car  Co.  v. 
Pennsylvania,6  about  which  he  had  this  to  say : 

"It  is  not  disputed  that  the  Pullman  Company  many  years 
ago  entered  Kansas  and  has  since  therein  operated  its  cars  for 
the  purposes  of  interstate  as  well  as  local  business.  Although  the 
cars,  in  passing  in  and  out  of  the  State,  may  not  have  been  con- 
stantly the  same,  it  was  long  ago  settled  {Pullman's  Car  Company 
v.  Pennsylvania,  141  U.  S.  18)  that  a  proportionate  number  of 
the  cars  so  used  are  to  be  considered  as  having  a  definite  situs 
in  the  State,  and  therefore  as  property  permanently  therein,  sub- 

7Supra,  48-49- 
•(1891)  141  U.  S.  18. 
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ject  to  the  power  of  the  State  to  tax.  Taking  this  rule  into  con- 
sideration, in  my  opinion  the  case  is  controlled  by  the  reasons 
given  for  my  concurrence  in  Western  Union  Telegraph  Co.  v. 
Kansas,  ante,  p.  i.  That  is  to  say,  as  a  due  proportion  of  the 
cars  of  the  Pullman  Company  used  in  the  State  of  Kansas  were 
there  permanently,  I  am  not  able  to  conclude  that  the  company  or 
its  property  were  not  permanently  in  the  State,  and  hence  that 
such  property  can  be  taken  by  the  State  without  due  process  of 
law,  as  a  condition  of  the  right  to  bring  the  property  into  the 
State  and  there  carry  on  local  business.  To  so  hold  without  over- 
ruling Pullman's  Car  Co.  v.  Pennsylvania  and  the  many  cases 
which  have  followed  it,  would  be  to  place  the  court  in  the  position 
of  saying  on  the  one  hand,  for  the  purpose  of  upholding  the 
State's  lawful  power  of  taxation,  that  the  property  of  the  com- 
pany was  permanently  in  the  State,  and  on  the  other  of  deciding, 
for  the  purpose  of  enabling  the  State  to  impose  an  unconstitu- 
tional tax,  that  the  company  was  outside  of  the  State  and  had 
no  property  permanently  employed  in  carrying  on  business 
therein."9 

In  contradiction  of  what  Mr.  Justice  White  declared  to  be  the 
law,  Mr.  Justice  Holmes  cited  various  cases.  Being  impressed, 
as  we  must  all  be,  with  the  vigor  and  learning  of  Mr.  Justice 
Holmes'  powerful  though  dissenting  words,  the  cases  will  be 
approached,  first,  from  the  point  of  view  of  the  Fourteenth  Amend- 
ment, and  the  question  will  be  postponed  as  to  the  Kansas  statute's 
violation  of  the  Commerce  Clause  of  the  Constitution  upon  which 
the  majority  of  the  court  based  their  opinion, — an  opinion  the 
reasoning  of  which,  it  is  respectfully  submitted  here  merely  by 
way  of  anticipation,  is  believed  not  to  be  supported  by  previous 
adjudications,  whatever  may  be  said  for  it  on  the  ground  of 
expediency. 

Since,  as  Mr.  Justice  White  said,  the  tax  was  conceded  to  be 
inherently  vicious  because  wanting  in  due  process,  and  confis- 
catory in  character,10  we  are  thereby  relieved  from  the  necessity 
of  considering  the  Kansas  statute  in  the  light  of  the  well  estab- 
lished principle  that  tax  laws  of  a  State  can  have  no  extrater- 
ritorial operation;11  and  since  the  facts  have  already  been  ade- 
quately presented  in  the  passages  which  have  been  quoted  from 
that  Justice's  two  opinions,  we  may  begin  at  once  to  analyze  the 
various  cases  which  Mr.  Justice  Holmes  mainly  relied  upon  in 
support  of  his  contention  that  the  Kansas  statute  was  not  in 

"Supra,  63-64. 
"Supra,  49- 

"See   State  Tax  on  Foreign-held  Bonds    (1872)    15  Wall.  300;   Union 
Transit  Co.  v.  Kentucky  (1905)   199  U.  S.  194- 
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violation  of  the  Fourteenth  Amendment.  These  cases  are  eight 
in  number,  exclusive  of  three  cases12  cited  to  show  the  indestruc- 
tibility of  governmental  police  power,  which  must  be  conceded  to 
have  merely  an  indirect  application  to  our  immediate  discussion. 
For  the  sake  of  simplicity  the  cases  will  be  taken  up  in  chrono- 
logical order  rather  than  in  the  order  in  which  they  were  stressed 
by  the  Justice.  All  of  these  cases  were  cited  in  the  first  dissent, 
namely,  that  in  the  Western  Union  case.  At  the  beginning  of  his 
dissent  in  the  second,  the  Pullman  case,  Mr.  Justice  Holmes  said : 

"I  do  not  care  to  add  to  what  I  said  the  other  day  as  to  the 
supposed  accession  of  rights  to  a  corporation  because  it  already 
has  property  in  the  State."13 

First  is  the  case  of  Bank  of  Augusta  v.  Earle.1*  The  question 
here  was  whether  a  bank  incorporated  by  the  laws  of  Georgia 
with  power,  among  other  things,  to  purchase  bills  of  exchange, 
could  lawfully  exercise  that  power  in  the  State  of  Alabama,  where 
it  was  not  incorporated  but  where  it  had  an  agent  for  the  purpose 
of  purchasing  bills  of  exchange.  After  asserting  "that  a  corpora- 
tion can  have  no  legal  existence  out  of  the  boundaries  of  the 
sovereignty  by  which  it  is  created,"15  the  court  nevertheless  held 
that  the  bank  could  exercise  this  power  in  Alabama  of  purchasing 
bills  of  exchange  through  agents,  and  in  concluding  its  opinion 
said: 

"The  question  then  recurs — Does  the  policy  of  Alabama  deny 
to  the  corporations  of  other  states  the  ordinary  comity  between 
nations?  or  does  it  permit  such  a  corporation  to  make  those  con- 
tracts which  from  their  nature  and  subject  matter,  are  consistent 
with  this  policy,  and  are  allowed  to  individuals?  In  making  such 
contracts  a  corporation  no  doubt  exercises  its  corporate  franchise. 
But  it  must  do  this  whenever  it  acts  as  a  corporation,  for  its  ex- 
istence is  a  franchise.  Now  it  has  been  held  in  the  court  of 
Alabama  itself,  in  2  Stewart's  Alabama  Reports,  147,  that  the 
corporation  of  another  state  may  sue  in  its  Courts;  and  the  de- 
cision is  put  directly  on  the  ground  of  national  comity.  The  state 
therefore  has  not  merely  acquiesced  by  silence,  but  her  judicial 
tribunals  have  declared  the  adoption  of  the  law  of  international 
comity  in  the  case  of  suit.  We  have  already  shown  that  the 
comity  of  suit  brings  with  it  the  comity  of  contract;  and  where 
the  one  is  expressly  adopted  by  its  Courts,  the  other  must  also  be 

"Knoxville  Water  Co.  v.  Knoxville  (1003)   189  U.  S.  435;  Manigault  v. 
Springs  (1905)   199  U.  S.  473  J  Browne  v.  Turner  (1900)   176  Mass.  9. 
"Supra,  75- 
"(1839)   13  Pet.  519- 
"Ibid.  588. 
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presumed  according  to  the  usages  of  nations,  unless  the  contrary 
can  be  shown."16 

Thus  it  will  be  seen  that  even  in  this,  the  earliest  case  in  the 
Supreme  Court  conclusive  as  to  the  question  of  the  power  of  a 
corporation  to  act  outside  of  the  jurisdiction  of  its  creation,  the 
power  to  contract  at  common  law  in  a  foreign  jurisdiction  through 
the  doctrine  of  agency  was  fully  recognized,  and  that  a  corporation 
having  such  power,  rights  arose  under  it  which  could  not  be  taken 
away.  Thus  a  corporation  may  virtually,  although  not  technically, 
migrate,  and,  having  so  migrated,  we  cannot  still  say  as  regards 
ownership  of  property  that  it  has  not  left  the  State  of  incorpora- 
tion merely  because  it  acts  under  the  common  law, — or,  stronger 
still,  as  happened  in  Kansas,  in  compliance  with  certain  statutory 
requirements,17  but  not  by  charter, — if  by  virtue  of  such  migration 
it  has  acquired  contract  or  property  rights.  As  regards  the  owner- 
ship of  property  it  is  undoubtedly  a  person  within  the  meaning 
of  the  Fourteenth  Amendment,18  and  the  matter  is  all  the  more 
simplified  when  we  observe  that  the  prohibition  of  the  Fourteenth 
Amendment  against  the  deprivation  of  property  without  due 
process  of  law  is  not  qualified  by  the  words  "within  its  jurisdic- 
tion," although  those  words  are  found  in  the  second  clause  rel- 
ative to  the  equal  protection  of  the  laws.19  In  other  words, 
confusion  of  thought  is  only  brought  about  by  a  failure  to  realize 
that  the  inability  to  migrate  is  inherent  rather  in  the  jurisdiction 
of  the  "creator"  than  in  the  "creature"  itself.  That  is  to  say, 
the  power  of  the  State  of  incorporation  ceases  at  its  own  borders, 
but  a  corporation  may  transgress  these  borders,  just  as  a  natural 
person  may,  and  once  beyond,  the  only  possible  question  is,  what 
has  the  new  jurisdiction  consented  that  the  corporation  may  do. 
The  fact  that  the  domicile  of  the  person  in  whom  the  property 
vests  is  not  the  same  as  the  situs  of  the  property  cannot  there- 
fore nullify  the  prohibition  of  the  Fourteenth  Amendment.  As 
Mr.  Justice  White  said  in  the  Western  Union  Telegraph  case : 

"I  cannot  assent  to  the  correctness  of  the  contention  in  so  far 
as  it  asserts  that  the  State  may  suffer  a  corporation  to  come  into 

"Ibid.  596. 

"For  the  Western  Union  case  see  General  Statutes  of  Kansas,  Dassler's 
Compilation,  1905,  sees.  1408,  141 1,  1414.  For  the  Pullman  case  the  laws 
were  similar. 

"U.  S.  v.  Amedy  (1826)  11  Wheat.  392;  Pembina  Mining  Co.  v.  Penn- 
sylvania (1888)   125  U.  S.  181;  Smyth  v.  Ames  (1898)   169  U.  S.  466. 

"Blake  v.  McClung    (1898)  172  U.  S.  239,  260. 
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its  borders,  invest  in  property  therein,  and  then,  after  having 
allowed,  by  acquiescence  or  implied  invitation,  such  a  situation  to 
arise,  the  State  may  treat  the  corporation  as  if  it  had  never  come 
in  and  its  property  within  the  State  as  if  it  were  wholly  out  of 
the  State,  and  despoil  the  corporation  of  its  rights  and  property 
upon  such  false  assumption."20 

Note  how  apposite  are  the  circumstances  in  this  and  the  Kansas 
cases.  Again,  Mr.  Justice  White  was  merely  explaining  the  doc- 
trine laid  down  in  Bank  of  Augusta  v.  Barle,  that  a  corporation 
may  acquire  property  rights  in  a  jurisdiction  foreign  to  its  creation, 
and  in  which  it  is  acting  merely  by  license  which  can  not  be  arbi- 
trarily annulled,  when  in  the  Pullman  case  he  made  these  remarks 
which  have  been  previously  quoted : 

"as  a  due  proportion  of  the  cars  of  the  Pullman  Company  used 
in  the  State  of  Kansas  were  there  permanently,  I  am  not  able  to 
conclude  that  the  company  or  its  property  were  not  permanently 
in  the  State,  and  hence  that  such  property  can  be  taken  by  the 
State  without  due  process  of  law,  as  a  condition  of  the  right  to 
bring  the  property  into  the  State  and  there  carry  on  local  business. 
To  so  hold  without  overruling  Pullman's  Car  Co.  v.  Pennsylvania 
and  the  many  cases  which  have  followed  it,  would  be  to  place  the 
court  in  the  position  of  saying  on  the  one  hand,  for  the  purpose 
of  upholding  the  State's  lawful  power  of  taxation,  that  the  prop- 
erty of  the  company  was  permanently  in  the  State,  and  on  the 
other  of  deciding,  for  the  purpose  of  enabling  the  State  to  impose 
an  unconstitutional  tax,  that  the  company  was  outside  of  the  State 
and  had  no  property  permanently  employed  in  carrying  on  busi- 
ness therein."21 

Second  is  the  case  of  Paul  v.  Virginia.22  A  Virginia  statute 
enacted  that  no  insurance  company  not  incorporated  under  the 
laws  of  the  State  of  Virginia  should  carry  on  its  business  within 
the  State  without  first  obtaining  a  license  for  that  purpose,  and 
that  it  should  not  receive  such  license  until  it  had  deposited  with 
the  treasurer  of  the  State  bonds  of  a  specified  character,  the 
amount  to  vary  according  to  the  extent  of  the  capital  employed. 
It  was  held  that  this  statute  was  not  in  conflict  with  the  equal 
rights  and  privileges  clause  of  the  Federal  Constitution,  and  that 
corporations  were  not  citizens  within  the  meaning  of  this  clause. 
The  court  said: 

"The  corporation  being  the  mere  creature  of  local  law,  can 
have  no  legal  existence  beyond  the  limits  of  the  sovereignty  where 

"Supra,  Si. 
nSupra,  64. 
"(1868)  8  Wall.  168. 
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created.  As  said  by  this  court  in  Bank  of  Augusta  v.  Barle,  'it 
must  dwell  in  the  place  of  its  creation,  and  cannot  migrate  to 
another  sovereignty.'  The  recognition  of  its  existence  even  by 
other  States,  and  the  enforcement  of  its  contracts  made  therein, 
depend  purely  upon  the  comity  of  those  States — a  comity  which 
is  never  extended  where  the  existence  of  the  corporation  or  the 
exercise  of  its  powers  are  prejudicial  to  their  interests  or  repug- 
nant to  their  policy.  Having  no  absolute  right  of  recognition  in 
other  States,  but  depending  for  such  recognition  and  the  enforce- 
ment of  its  contracts  upon  their  assent,  it  follows,  as  a  matter  of 
course,  that  such  assent  may  be  granted  upon  such  terms  and  con- 
ditions as  those  States  may  think  proper  to  impose.  They  may 
exclude  the  foreign  corporation  entirely;  they  may  restrict  its 
business  to  particular  localities,  or  they  may  exact  such  security 
for  the  performance  of  its  contracts  with  their  citizens  as  in  their 
judgment  will  best  promote  the  public  interest.  The  whole  matter 
rests  in  their  discretion."23 

It  is  submitted  that  there  is  nothing  in  this  opinion  that  will 
aid  us  in  determining  the  limits  of  unconstitutional  burdens  after 
the  corporation  has  entered  the  State.  Here  clearly  we  have  the 
ordinary  case  of  the  election  or  voluntary  assumption  of  the 
burden  by  the  foreign  corporation  at  the  time  of  its  entrance  into 
the  State.  This  burden  becomes  part  of  the  very  contract  of 
entrance,  and  as  Mr.  Justice  White  said  in  the  Western  Union 
case: 

"my  mind  fails  to  perceive  how  the  doctrine  of  election  or  volun- 
tary assumption  of  an  unconstitutional  burden  can  have  any  pos- 
sible application  to  a  case  like  this."24 

The  third  case  is  Horn  Silver  Mining  Co.  v.  New  York.26 
The  facts  briefly  were  these:  a  New  York  statute  imposed  an 
annual  tax  upon  the  corporate  franchise  or  business  of  every  cor- 
poration, joint  stock  company  or  association  incorporated  or  or- 
ganized under  any  law  of  that  State  or  of  any  other  jurisdiction, 
tc  be  computed  by  a  percentage  upon  its  whole  capital  stock  and  to 
be  ascertained  in  a  certain  specified  manner.  This  statute  was 
held  constitutional  when  applied  to  a  manufacturing  corpora- 
tion organized  under  the  laws  of  Utah  and  doing  the  greater  part 
of  its  business  outside  of  the  State  of  New  York,  and  paying 
taxes  in  Illinois  and  Utah.  The  corporation  had  entered  New 
York  by  the  permission  of  that  State,  just  as  the  Western  Union 

"Supra,  181. 

"Supra,  50. 

"(1892)    143  U.  S.  305- 
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Telegraph  Company  and  the  Pullman  Company  had  entered  Kan- 
sas, and  had  been  doing  business  there  for  some  time  previous 
to  the  enactment  of  the  statute.  Although  Mr.  Justice  Holmes 
stressed  this  case  as  being  conclusive  of  his  contention,  it  is  sub- 
mitted that,  on  the  facts,  an  entirely  different  situation  is  pre- 
sented and  therefore  the  case  is  not  germane  to  our  discussion. 
In  laying  the  tax,  the  State  of  New  York  was  merely  exercising 
its  lawful  powers  of  taxation.  All  corporations,  domestic  as  well 
as  foreign,  were  subjected  to  the  same  tax.  It  is  not  conceivable 
that,  if,  in  the  cases  under  discussion,  the  State  of  Kansas  had 
levied  a  uniform  annual  tax,  such  as  New  York  did,  upon  all  cor- 
porations, its  validity  would  be  disputed,  because,  as  will  again  be 
pointed  out,  the  denial  of  due  process  of  law  under  the  Kansas 
tax  was  inherently  bound  up  with  its  discriminatory  nature.  The 
following  explanation,  taken  from  the  opinion  of  Mr.  Justice  Field 
in  the  New  York  case,  would  seem  to  render  unnecessary  any 
further  discussion  of  the  case: 

"It  does  not  lie  in  any  foreign  corporation  to  complain  that 
it  is  subjected  to  the  same  law  with  the  domestic  corporation.  The 
counsel  for  the  appellant  objects  that  the  statute  of  New  York 
is  to  be  treated  as  a  tax  law,  and  not  as  a  license  to  the  corpora- 
tion for  permission  to  do  business  in  the  State.  Conceding  such 
to  be  the  case  we  do  not  perceive  how  it  in  any  respect  affects 
the  validity  of  the  tax.  However  it  may  be  regarded,  it  is  the 
condition  upon  which  a  foreign  corporation  can  do  business  in 
the  State,  and  in  doing  such  business  it  puts  itself  under  the  law 
of  the  State,  however  that  may  be  characterized.     *     *     * 

"There  seems  to  be  a  hardship  in  estimating  the  amount  of  the 
tax  upon  the  corporation,  for  doing  business  within  the  State, 
according  to  the  amount  of  its  business  or  capital  without  the 
State.  That  is  a  matter,  however,  resting  entirely  in  the  control 
of  the  State,  and  not  a  matter  of  Federal  law,  and  with  which, 
of  course,  this  court  can  in  no  way  interfere."26 

In  each  of  the  next  three  cases,  namely,  Southern  Pacific  Co. 
v.  Denton,21  Waters-Pierce  Oil  Co.  v.  Texas,28  and  Security 
Mutual  Life  Ins.  Co.  v.  Prewitt,29  we  find  that  the  situation  was 
one  where  the  foreign  corporation  had  been  required  to  face  the 
tax  at  the  time  of  its  entrance  into  the  State  as  a  condition  of 

"Supra,  3I5-3I7- 
"(1892)  146  U.  S.  202. 
"(1900)   177  U.  S.  28. 
"(1906)  202  U.  S.  246. 
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entrance,  and  in  none  of  these  cases  do  we  find  facts  similar  to 
those  under  discussion,  namely,  the  imposition  of  a  burden  subse- 
quent to  the  corporation's  entrance;  in  short,  a  burden  which  did 
not  in  any  way  form  a  part  of  the  license  granted  by  the  State 
for  such  entrance. 

The  first  and  third  of  these  cases,  because  of  their  similarity, 
will  be  considered  together,  and  then  the  second  case  will  be  taken 
up.  The  question  which  was  decided  in  both  the  first  and  the 
third  cases  does  not  aid  us  in  determining  our  main  question, 
because  there  again  we  have  a  situation  involving  election  or  vol- 
untary assumption  by  the  foreign  corporation.  In  Southern 
Pacific  Co.  v.  Denton  it  was  held  that  a  statute  which  required  a 
corporation,  as  a  condition  precedent  to  obtaining  a  permit  to  do 
business  within  the  State  of  Texas,  to  surrender  a  right  and  privi- 
lege secured  by  the  Federal  Constitution  and  laws,  namely,  the 
right  to  remove  any  suit  from  a  court  of  the  State  into  a  circuit 
court  of  the  United  States,  was  unconstitutional  and  void.  Simi- 
larly, Security  Mutual  Life  Ins.  Co.  v.  Prewitt,  the  case  which 
Mr.  Justice  Holmes  laid  so  much  emphasis  upon  in  his  dissent, 
decided  merely  that  a  State  may  prevent  a  foreign  corporation 
from  doing  business  within  its  borders,  provided  such  prohibition 
does  not  violate  the  Federal  Constitution,  and  that  a  statute  is  not 
unconstitutional  which,  without  requiring  a  foreign  insurance  com- 
pany to  enter  into  any  agreement  not  to  remove  into  the  Federal 
courts  cases  commenced  against  it  in  the  state  court,  recites  that  if 
the  company  does  so  remove  such  a  case  its  license  to  do  busi- 
ness within  the  State  shall  thereupon  be  revoked.  Here  the 
burden  complained  of  was  imposed  at  the  inception  of  the  cor- 
poration's business  within  the  State ;  it  was  made  a  condition  pre- 
cedent, just  as  in  Southern  Pacific  Co.  v.  Denton,  to  the  granting 
of  the  license  to  do  that  business.  Without  going  into  the  some- 
what curious  refinements  of  these  cases,  because  in  no  way  ger- 
mane to  our  discussion,  it  will  be  seen  that  the  main  principle 
enunciated  is  not  decisive  of  our  question. 

In  the  second  case  also,  namely,  Waters-Pierce  Oil  Co.  v. 
Texas,  the  court  merely  held  that  a  statute  prohibiting  foreign 
corporations  which  violated  the  provisions  of  a  statute  against 
illegal  combinations  in  restraint  of  trade  from  doing  any  business 
within  the  State  of  Texas,  imposed  no  conditions  which  were  not 
within  the  power  of  the  State  to  impose,  because  the  alleged 
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unconstitutional  restriction  was  part  of  the  agreement  upon  which 
the  corporations  entered  the  State.    The  court  said: 

"The  statute  of  1889,  therefore,  was  a  condition  upon  the 
plaintiff  in  error  within  the  power  of  the  state  to  impose,  and 
whatever  its  limitations  were  upon  the  power  of  contracting,  what- 
ever its  discriminations  were,  they  became  conditions  of  the  permit 
and  were  accepted  with  it."30 

Next  in  order  is  the  case  of  National  Council  v.  State  Coun- 
cil.31 The  facts  briefly  were  that  a  benefit  association  was  incor- 
porated under  a  Pennsylvania  law.  It  styled  itself  a  national 
council  and  granted  charters  to  various  voluntary  organizations, 
styled  state  councils,  in  other  States, — among  them  Virginia, — for 
similar  purposes  under  conditions  expressed  in  the  charters.  A 
dominant  portion  of  the  members  of  one  of  these  state  councils 
procured  a  charter  from  the  Virginia  legislature  granting  the 
corporation  so  formed  (under  the  same  name),  powers,  etc., — 
in  some  respects  exclusive  in  the  State  of  Virginia,  such  as  grant- 
ing charters  to  subordinate  councils  in  the  State,  using  a  certain 
seal,  name,  etc. — to  carry  on  a  work  similar  to  that  of  the  national 
council,  but  saving  any  rights  of  property  possessed  by  the 
national  council.  An  injunction  was  obtained  against  the  national 
council  by  the  state  council  for  infringement  of  these  exclusive 
rights,  and  it  was  out  of  this  that  the  constitutional  question  arose. 
The  only  point  with  which  we  are  concerned  is  whether  the  State 
of  Virginia,  by  virtue  of  granting  the  charter  that  it  did,  had 
the  right  to  exclude  the  Pennsylvania  corporation  and  to  forbid  it 
to  constitute  branches  within  the  Virginia  boundaries.  It  was 
held  that  the  State  of  Virginia  did  have  such  a  right.  This  is  the 
first  and  only  analogous  case  cited  by  Mr.  Justice  Holmes  in 
which  the  assumption  of  the  burden  was  not  made  a  condition 
precedent  to  the  corporation's  entrance.  At  first  glance,  it  may 
seem  that  this  case  entirely  supports  Mr.  Justice  Holmes'  conten- 
tion, but  we  must  look  at  the  facts  and  also  at  the  very  guarded 
words  of  the  court  and  see  exactly  what  was  decided  The  court 
said,  Mr.  Justice  Holmes  himself  writing  the  opinion: 

"The  Supreme  Court  of  Appeals  was  right,  therefore,  in  treat- 
ing the  constitutional  question  as  depending  on  the  power  of  the 
State  with  regard  to  foreign  corporations.  That  must  decide  the 
case.     Now  it  is  true,  of  course,  that  an  unconstitutional  law  no 

"Supra,  47- 

"(1906)   203  U.  S.  151. 
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more  binds  foreign  corporations  than  it  binds  others.  Carroll  v. 
Greenwich  Ins.  Co.,  199  U.  S.  401,  409.  And  no  doubt  a  law 
specially  directed  against  a  foreign  corporation  might  be  uncon- 
stitutional, for  instance,  as  depriving  it  of  its  property  wtihout 
due  process  of  law.  See  Blake  v.  McClung,  172  U.  S.  239,  260. 
But  when  the  so-called  property  consists  merely  in  the  value  that 
there  might  be  in  extending  its  business  or  membership  into  a 
State,  that  property,  it  hardly  needs  to  be  said,  depends  upon  the 
consent  of  the  State  to  let  the  corporation  come  into  the  State.32 
The  State  of  Virginia  had  the  undoubted  right  to  exclude  the 
Pennsylvania  corporation  and  to  forbid  its  constituting  branches 
within  the  Virginia  boundaries.  As  it  had  that  right  before  the 
corporation  got  in,  so  it  had  the  right  to  turn  it  out  after  it  got 
in.  Security  Mutual  Life  Ins.  Co.  v.  Prewit,  202  U.  S.  246.  It 
follows  that  the  State  could  impose  the  more  limited  restriction 
that  simply  forbids  the  granting  of  charters  to  'subordinate  Coun- 
cils, Junior  Order  United  American  Mechanics,  in  the  State  of 
Virginia.'  "3S 

Whether  or  not  this  case  is  to  be  viewed  as  an  extension  of 
the  doctrine  laid  down  in  Security  Mutual  Life  Ins.  Co.  v.  Prewit, 
the  fact  remains  that  there  was  no  actual  taking  of  property  with- 
out due  process  of  law  such  as  was  admitted  in  the  Kansas  cases. 
No  actual  property  was  touched,  but  merely  the  right  or  license 
of  the  foreign  corporation  to  extend  its  business  and  membership 
within  the  State  of  Virginia,  which  right  or  license  the  court  held 
was  not  such  property  of  which  a  corporation  cannot  be  deprived 
without  due  process  of  law  or  without  impairing  the  obligation 
of  contract.34  Note,  particularly,  that  in  speaking  of  the  decree 
for  the  injunction  out  of  which  the  case  arose  originally,  Mr. 
Justice  Holmes  said : 

"On  appeal  the  decree  was  affirmed,  with  a  modification, 
merely  by  way  of  caution,  providing  that  nothing  therein  con- 
tained should,  in  anywise,  interfere  with  any  personal  or  property 
rights  that  might  have  accrued  before  the  date  of  the  Virginia 
charter."35 

Therefore,  since  a  license  is  not  property  within  the  meaning 
of  the  Fourteenth  Amendment,  it  must  be  clear  that  the  recog- 
nition of  the  distinction  between  this  case  and  the  Kansas  cases 
cannot  be  taken  as  an  admission  that  the  doctrine  of  de  minimis 

"Italics  inserted. 

uSupra,  162-163. 

"See  Hammond  Packing  Co.  v.  Arkansas  (1909)  212  U.  S.  322. 

"Supra,  159. 
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controls ;  that  is,  that  the  Fourteenth  Amendment  does  not  prevent 
the  confiscation  of  property,  if  the  amount  be  small.86 

Lastly  is  the  case  of  the  United  States  ex  rel.  Attorney  Gen- 
eral v.  Delaware  &  Hudson  Co.37  This  case  decides  that  the 
so-called  Commodities  Clause  of  Section  i  of  the  Interstate  Com- 
merce Act  as  amended  June  29,  1906,  is  a  regulation  of  commerce 
inherently  within  the  power  of  Congress  to  enact,  and  that  the 
prohibition  therein  contained,  the  object  of  which  was  to  divorce 
transportation  from  other  industries,  does  not  embrace  an  interest 
which  the  carrier  may  have  in  a  producing  corporation  as  the  result 
of  ownership  by  the  carrier  of  stock  in  such  corporation,  pro- 
vided the  corporation  has  been  organized  in  good  faith.  Refer- 
ring to  this  case,  Mr.  Justice  Holmes  in  his  dissenting  opinion 
in  the  Western  Union  case  said : 

"In  that  case  an  enormous  amount  of  property  had  been  built 
up  under  direct  encouragement  from  the  States  in  which  it  was 
situated,  and  was  saved  from  destruction  only  by  the  restricted 
meaning  given  to  the  act  of  Congress.  The  unrestricted  power  of 
Congress  was  affirmed  in  strong  terms."38 

It  is  sufficient  to  note  that  this  last  sentence  is  in  fact  contra- 
dicted by  the  words  of  the  opinion  delivered  by  Mr.  Justice 
White,  which  are  as  follows: 

"If  it  be  that  the  mind  of  Congress  was  fixed  on  the  trans- 
portation by  a  carrier  of  any  commodity  produced  by  a  corpo- 
ration in  which  the  carrier  held  stock,  then  we  think  the  failure 
to  provide  for  such  a  contingency  in  express  language  gives  rise 
to  the  implication  that  it  was  not  the  purpose  to  include  it.  At 
all  events,  in  view  of  the  far-reaching  consequences  of  giving  the 
statute  such  a  construction  as  that  contended  for,  as  indicated  by 
the  statement  taken  from  the  answers  and  returns  which  we  have 
previously  inserted  in  the  margin,  and  of  the  questions  of  con- 
stitutional power  which  would  arise  if  that  construction  was 
adopted,  we  hold  the  contention  of  the  Government  not  well 
founded."39 

Further  on  the  court  again  said: 


^But  see  Oklahoma  Bank  cases,— Noble  State  Bank  v.  Haskell  (1911) 
219  U.  S.  104,  rehearing  denied,  Feb.  20,  191 1 ;  Shallenberger  v.  First  State 
Bank  (1911)  219  U.  S.  114;  Assaria  State  Bank  v.  Dolley  (19")  219  U.  S. 
121.  There  is  language  in  these  cases  not  far  removed  from  a  similar  doc- 
trine under  the  police  power,  where  private  property  was  taken  for  what  in 
its  immediate  purposes  was  a  private  use. 

"(1909)  213  U.  S.  366. 

"Supra,  55- 

"United  States  ex  rel.  Attorney  General  v.  Delaware  &  Hudson  Co. 
supra,  414-415. 
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"Through  abundance  of  caution  we  repeat  that  our  ruling  here 
made  is  confined  to  the  question  before  us.  Because,  therefore, 
in  pointing  out  and  applying  to  the  statute  the  true  rule  of  con- 
struction, we  have  indicated  the  grave  constitutional  questions 
which  would  be  presented  if  we  departed  from  that  rule,  we  must 
not  be  considered  as  having  decided  those  questions.  We  have 
not  entered  into  their  consideration,  as  it  was  unnecessary  for  us 
to  do  so."40 

So  much  for  an  analysis  of  the  cases  which  Mr.  Justice  Holmes 
cited.  To  summarize,  they  decide  for  the  purposes  of  our  discus- 
sion, first,  that  although  a  corporation  technically  may  be  said 
to  have  no  legal  existence  outside  the  limits  of  the  State  of  its 
creation,  nevertheless  it  can,  unless  expressly  forbidden  so  to  do, 
acquire  rights  of  contract  and  property  in  a  foreign  jurisdiction; 
second,  that  a  State  may  exclude  absolutely  a  foreign  corporation 
from  doing  local  business  within  its  limits ;  third,  that,  a  fortiori, 
a  State  may  impose  terms  and  conditions,  even  if  unconstitutional 
in  their  nature,  upon  which  alone  such  business  may  be  begun 
within  the  State,  provided  no  unconstitutional  condition  is  made 
a  part  of  any  actual  agreement  entered  into  by  the  corporation; 
fourth  and  last,  that  although  the  right  of  a  State  to  prevent  a 
foreign  corporation  from  doing  local  business  within  its  limits  is 
the  correlative  of  its  right  to  exclude  it  therefrom,  and  although 
this  power  is  plenary,  the  State  may  not  exert  it  to  the  destruction 
of  vested  constitutional  rights. 

It  is  submitted  that  none  of  the  cases  which  we  have  just  re- 
viewed exceed  the  limits  of  constitutional  restrictions  as  above  set 
forth,  nor  have  any  other  cases  been  found  that  do.41  Keeping 
well  within  these  restrictions  the  language  of  all  the  cases  care- 
fully guards  against  any  intimation  that  the  protection  of   the 

*°Ibid.  416.  The  construction  placed  upon  the  Commodities  Clause  by 
this  opinion  has  not  been  changed  by  the  sequel  cases,  U.  S.  v.  Lehigh 
Valley  R.  R.  Co.,  Same  v.  Erie  R.  R.  Co.  et  al.,  decided  April  3,  191 1.  The 
case  of  Union  Bridge  Co.  v.  United  States  (1907)  204  U.  S.  364,  which  Mr. 
Justice  Holmes  referred  to  as  confirming  his  remarks  made  upon  the  Com- 
modities Clause  case,  is  clearly  not  conclusive  of  his  contentions.  It  merely 
reiterates  a  principle  too  long  established  and  too  often  repeated  to  require 
any  discussion  or  analysis,  namely,  that  the  power  of  Congress  over  nav- 
igable waters  is  exclusive  under  the  commerce  clause  of  the  Constitution, 
and  that  Congress  in  exercising  such  power  by  removing  an  unreasonable 
obstruction  from  a  navigable  waterway  does  not  take  private  property  for 
public  use  within  the  meaning  of  the  Constitution. 

"In  Ducat  v.  Chicago  (1870)  10  Wall.  410,  a  statute  was  sustained 
against  a  foreign  insurance  company  already  established  in  the  State, 
which  subjected  it  to  a  tax  on  all  its  premiums,  and  declared  it  unlawful 
for  the  company  otherwise  to  do  business  in  the  State.  But  note  that 
this  case  arose  before  the  Fourteenth  Amendment  was  adopted,  and 
although  decided  afterwards,  the  court  did  not  refer  to  the  amendment. 


408  COLUMBIA    LAW   REVIEW. 

Fourteenth  Amendment  can  be  withdrawn,  and  in  the  only  case 
where  at  first  sight  such  an  intimation  might  appear  to  have  been 
made,  namely,  in  National  Council  v.  State  Council,  an  examina- 
tion, first,  of  the  facts  in  that  case  shows  that  there  was  no 
occasion  to  lay  down  such  a  doctrine,  and  second,  an  examination 
of  the  court's  language  shows  that  such  a  doctrine  was  carefully 
avoided  in  all  its  obiter  dicta. 

Furthermore,  in  harmony  with  these  restrictions,  the  principle 
is  well  settled  that  when  a  State  offers  to  admit  a  foreign  corpo- 
ration upon  conditions  which  are  accepted  by  the  corporation,  the 
offer  and  acceptance  constitute  a  contract  which  cannot  be  im- 
paired without  violating  the  Constitution.42 

Assuming  that  the  invitation  to  come  in  and  the  acceptance 
thereof  may  not  of  themselves  have  created  a  contract  which  could 
not  have  been  altered  in  some  respects  by  the  State  of  Kansas, 
and  assuming  further,  as  we  must,  that  the  relations  at  the  very 
beginning  between  the  State  and  the  corporations  constituted  no 
contract  at  all,  but  merely  a  license,  nevertheless  the  subsequent 
acquiescence  by  the  State  of  Kansas  in  the  corporations'  acquire- 
ment and  use  of  property,  created  the  same  situation  as  if  there 
had  been  a  formal  contract  in  the  beginning,  so  far  as  the  State's 
power  to  annul  pre-existing  rights  is  concerned.  This  principle 
is  well  established  by  a  number  of  cases,43  where  just  as  here, 
railroad  and  telegraph  properties  were  involved,  and  where  obvi- 
ously any  other  principle  would  be  confiscatory.  As  was  said  by 
Judge  Smith  McPherson,  in  Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Swanger,  a  case  squarely  in  point: 

"Each  of  the  companies  invested  millions  of  dollars,  and  it  is 
now  in  the  state  and  cannot  remove.  To  prevent  it  from  doing 
business,  means  appropriating  its  property,  or  destroying  it,  with- 
out making  any  compensation  therefor.  It  was  invited  to  come 
into  the  state,  and  was  told  by  the  laws  then  in  force  that  it  would 
have  the  same  and  like  standing  as  resident  companies,  with 
benefits  as  great,  and  with  burdens  no  greater."44 

Since  the  purpose  of  this  discussion  is  to  cover  as  far  as  is 
possible  in  a  limited  space  the  whole  subject  of  constitutional  limi- 

42Erie  R.  R.  Co.  v.  Pennsylvania  (1894)  153  U.  S.  628;  Powers  v.  De- 
troit &  Great  Haven  Ry.  Co.  (1906)  201  U.  S.  543;  American  Smelting 
Co.  v.  Colorado  (1907)  204  U.  S.  103.  See  also  Hammond  Packing  Co.  v. 
State  of  Arkansas  supra. 

^See  cases  in  note  42;  also:  Seaboard  Air  Line  Ry.  Co.  v. 
Railroad  Commission  (1907)  155  Fed.  792;  Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Ludwig  (1907)  156  Fed.  152;  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Swanger 
(1908)  157  Fed.  783;  Western  Union  Telegraph  Co.  v.  Julian  (1909)  169 
Fed.  166;  St.  Louis  &  S.  F  R.  Co.  v.  Cross  (1909)  171  Fed.  480. 

"Supra,  792. 
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tations  upon  state  taxation  of  foreign  corporations,  we  should  not 
overlook  a  question  which  was  not  raised  in  the  opinions,  but 
which  becomes  necessarily  a  part  of  our  discussion ;  that  is,  could 
the  Kansas  tax  have  been  held  unconstitutional  as  a  violation  of 
the  equal  protection  of  the  laws  clause  of  the  Fourteenth  Amend- 
ment, as  well  as  of  the  due  process  of  law  clause?  In  order  to 
answer  this  question  it  is  necessary  to  show,  first,  that  the  Kansas 
law  was  discriminatory  against  these  corporations,  and  second, 
that  these  corporations  were  persons  within  the  jurisdiction  of 
Kansas.  As  to  the  first  point  there  can  be  no  question,  because 
by  the  legislation  under  which  the  corporations  originally  entered 
Kansas,  they  were  to  be  subjected  to  the  same  liabilities  as  do- 
mestic corporations,  and  were  entitled  to  hold,  use  and  enjoy  the 
same  rights  and  privileges.46  But  by  the  Bush  Act  no  burden 
whatever  was  placed  upon  domestic  companies  which  were  or- 
ganized at  the  time  of  the  passage  of  the  act.  Only  domestic 
companies  seeking  to  be  organized  after  the  passage  of  the  act 
were  subjected  to  the  burden.46 

As  to  the  second  point,  we  have  already  seen  that  it  is  settled 
beyond  discussion  that  corporations  are  persons  within  the  mean- 
ing of  the  Fourteenth  Amendment.47  And  further,  even  if  it 
cannot  consistently  be  said  that  the  corporations  were  within  the 
jurisdiction  of  Kansas  as  these  words  are  used  in  the  equal  pro- 
tection of  the  laws  clause,  because,  as  we  have  just  seen  in  the 
case  of  National  Council  v.  State  Council,  the  license  given  to 
these  corporations  to  come  into  Kansas  was  not,  by  itself,  property 
within  the  meaning  of  the  Fourteenth  Amendment  which  could 
not  be  taken  away  arbitrarily,  nevertheless,  our  discussion  at  this 
point  is  largely  academic,  because  what  cannot  be  accomplished 
under  the  one  clause,  is  fully  accomplished  under  the  other  by 
reason  of  the  corporations'  subsequent  acquisition  of  property. 
In  fact,  as  previously  pointed  out,  it  was  the  discriminatory  nature 
of  the  tax  which  resulted  in  the  denial  of  due  process  of  law. 
However,  the  distinction  is  well  worth  noting,  especially  in  view 
of  the  recent  case  of  Southern  Railway  v.  Greene.*8  In  that  case 
an  act  of  1907  of  Alabama  provided  for  the  payment  of  an  annual 

•'See  for  Western  Union  case :  General  Statutes  of  Kansas,  Dassler's 
Compilation,  1905,  sees.  1408,  141 1,  1414 — the  early  statutes  having  been 
re-enacted,  are  still  in  force.     For  the  Pullman  case  the  laws  were  similar. 

"Compiled  Laws  of  Kansas,  1901,  sees.  1264,  1267,  1283. 

"See  ante,  p.  399,  note  18. 

"(iqio)  216  U.  S.  400;  Louisville  &  Nashville  R  R.  Co  v.  Gaston,  and 
Central  of  Ga.  Ry.  Co.  v.  Same  (1910)  216  U.  S.  418,  were  decided  upon 
the  authority  of  the  Alabama  case. 
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franchise  tax  by  every  corporation  authorized  to  do  business  within 
the  State,  upon  the  actual  amount  of  the  capital  stock  employed 
by  it  in  the  State.  Such  a  tax  was  not  imposed  upon  domestic 
corporations.  The  Southern  Railway  Company,  a  Virginia  cor- 
poration, had  previously,  in  1894,  complied  with  the  laws  of 
Alabama  regarding  entrance  and  the  right  to  do  business ;  that  is, 
it  had  filed  a  copy  of  its  charter,  paid  the  requisite  license  fee,  etc. 
The  Supreme  Court  held  that  the  law  of  1907  was  unconstitutional 
because  of  its  discriminatory  character.  This  decision  seems  so 
absolutely  sound  that  it  is  difficult  to  understand  why  the  Chief 
Justice,  and  Justices  McKenna  and  Holmes  here  dissented  again, — 
all  the  more  difficult  in  the  absence  of  any  opinion  by  them.  The 
Kansas  law  was  no  less  discriminatory,  as  we  have  seen,  than  this 
law  of  Alabama,  but  it  is  true  that  the  Southern  Railway  Com- 
pany's compliance  with  the  laws  of  Alabama  amounted  virtually 
to  the  receipt  of  a  charter  from  that  State — to  reincorporation 
by  it — while  in  the  case  of  the  Western  Union  Telegraph  Company 
and  the  Pullman  Company  no  such  statutory  provisions  had  been 
fulfilled, — of  course  for  the  reason  that  none  were  required. 
However,  as  narrow  as  it  may  seem,  it  is  submitted  that  this  dis- 
tinction exists  and  must  exist  as  long  as  the  case  of  National 
Council  v.  State  Council  and  the  cases  upon  which  it  is  based, 
are  binding  authorities.  In  his  opinion  in  the  Alabama  case  Mr. 
Justice  Day,  although  referring  to  the  Kansas  cases,  cautiously 
refrained  from  any  obiter  dicta  bearing  upon  the  relation  of  the 
equal  protection  of  the  laws  clause  to  the  Kansas  tax.49 

II. 

Coming  now  to  a  consideration  of  the  Kansas  tax  in  the  light 
of  the  Commerce  Clause,  we  must  consider  it  entirely  indepen- 
dently of  how  it  is  affected  by  the  Fourteenth  Amendment,  because 
these  two  questions  are  from  their  very  nature  necessarily  distinct. 
That  is,  whether  we  consider  the  corporation  technically  within 
or  without  the  State,  the  relation  which  the  tax  bears  to  interstate 
commerce  remains  the  same,  so  long  as  interstate  commerce  exists, 
because  the  State  has  no  control  whatever  over  its  existence. 
With  this  fact  clearly  in  mind  it  is  submitted  that  the  one  funda- 
mental question  to  be  determined  under  the  Commerce  Clause  is, 
whether  the  two  kinds  of  business  in  which  these  corporations 

"Southern  Ry.  v.  Greene  supra,  416. 
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engaged  in  Kansas  are  separable,  that  is,  whether  the  intrastate 
business  can  legally  be  considered  as  a  thing  apart  from  the  inter- 
state business.  If  it  can,  there  is  no  objection  to  the  Kansas 
tax  on  the  ground  that  it  violates  the  Commerce  Clause,  for 
it  has  just  been  conclusively  shown,  first,  that  the  State's  power 
to  exclude  the  transaction  of  local  business  is  absolute,  and  the 
corollary  of  this  power  of  exclusion  is  the  power  to  compel  dis- 
continuance of  local  business  once  begun,  provided  that  no  vested 
rights  are  impaired;  and,  second,  that  it  was  this  local  business 
alone  which  the  State  of  Kansas  aimed  to  tax.  All  this  being  true, 
it  is  difficult  to  see  what  difference  it  makes  how  the  tax  is  meas- 
ured or  proportioned.  If  the  tax  may  be  heavy  or  light,  if  it  may 
even  be  unconstitutional  in  its  nature,  may  it  not  be  measured  by 
any  standard  whatever,  and  can  we  say  that  simply  because  the 
measurement  is  an  unconstitutional  one  when  based  upon  stock 
which  represents  both  interstate  and  intrastate  business,  then  it 
must  violate  the  Commerce  Clause,  when  we,  at  the  same  time, 
admit  that  the  two  kinds  of  business  which  that  stock  represents 
are  clearly  separable  in  their  character?  Is  not  this  statement  a 
contradiction  by  its  very  terms  ? 

This  question  of  whether  or  not  intrastate  business  is  capable 
of  separation  from  interstate  business  embraces  no  subtleties;  we 
need  to  probe  into  no  legal  refinements.  It  is,  on  the  contrary,  an 
essentially  practical  question  of  fact.  Let  us  see  how  the  Supreme 
Court  has  dealt  with  it.50  There  is  no  part  of  our  Constitution 
upon  which  there  is  such  a  wealth  of  decisions  as  the  Commerce 
Clause.  From  the  time  of  Chief  Justice  Marshall's  illustrious 
pioneer  opinion  in  Gibbons  v.  Ogden51  down  to  the  present  session 
of  the  court,  each  week  we  might  almost  say  has  brought  forth 
a  new  opinion,  but  since  the  decision  of  Chief  Justice  Marshall  the 
principle  upon  which  all  these  opinions  have  been  founded  remains 
the  same.  It  has  simply  been  applied  to  altered,  modernized  con- 
ditions. Therefore,  even  were  it  possible,  it  would  not  be  neces- 
sary or  profitable  to  review  every  case  in  which  legislation  similar, 

""Before  the  year  1840  the  construction  of  this  clause  had  been  in- 
volved in  but  five  cases  submitted  to  the  Supreme  Court  of  the  United 
States.  In  i860  the  number  of  cases  in  that  court  involving  its  construc- 
tion had  increased  to  twenty;  in  1870  the  number  was  thirty;  by  1880 
the  number  had  increased  to  seventy-seven ;  in  1800  it  was  one  hundred 
and  forty-eight;  while  at  present  [1898]  it  is  not  less  than  two  hundred 
and  thirteen."  See  Prentice  &  Egan,  The  Commerce  Clause  of  the  Federal 
Constitution  (1898)  14.  Doubtless  a  similar  compilation  to-day  would 
show  hundreds  of  cases. 

"(1824)  9  Wheat.  1. 
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broadly  speaking,  to  that  under  discussion  has  been  said  to  exceed 
or  not  to  exceed  the  constitutional  bounds,  and  to  impose  or  not 
to  impose  a  direct  burden  upon  interstate  commerce.  It  will  suf- 
fice to  analyze  the  leading  cases  and  from  them  to  evolve  a  con- 
clusion. 

In  the  exhaustive  opinion  in  the  Western  Union  case  written 
by  Mr.  Justice  Harlan,  in  the  concurring  and  dissenting  opinions 
of  Mr.  Justice  White  and  Mr.  Justice  Holmes,  respectively,  in 
both  of  the  cases,  all  of  the  important  decisions  are  either  re- 
viewed or  incorporated  by  reference  or  reference  is  made  to  them 
in  those  cases  which  are  reviewed.  The  cases  are  not  taken  up 
chronologically  by  the  Justices,  nor  would  it  be  advantageous  so 
to  consider  them  without  any  variation  for  the  purposes  of  our 
present  discussion,  but  it  is  submitted  that  all  the  cases  may  prop- 
erly be  divided  into  two  general  classes  in  which  they  may  be 
viewed  chronologically :  first,  those  cases  which  involve  state  legis- 
lation which  in  a  relatively  immediate  way  amounts  to  a  regulation 
of  interstate  commerce  or  is  discriminatory  against  such  com- 
merce; second,  those  cases  which  involve  state  legislation  which 
does  not  in  any  relatively  immediate  way  amount  to  a  regu- 
lation of  interstate  commerce  or  discriminate  against  such  com- 
merce, because  in  such  legislation  the  State's  power  was  exercised 
upon  subjects  over  which  the  power  of  the  State  was  absolute. 

In  all  of  the  cases  principally  relied  upon  by  the  majority  of 
the  court  and  falling  in  the  first  class,  the  legislation  was  broad 
enough  to  cover  both  the  intrastate  and  the  interstate  business, 
but  in  fact,  in  several  of  the  cases,  there  was  none  but  interstate 
business  to  be  affected.62  For  this  reason,  and  also  on  account 
of  the  number  of  cases  and  the  great  similarity  of  facts,  it  would 
seem  quite  unnecessary,  if  not  impossible,  to  review  each  case 
here.  It  will  be  adequate  for  the  purposes  of  our  discussion  to 
select  typical  cases  and  dwell  upon  them.83 

"Henderson  v.  Mayor  etc.  of  New  York  (1875)  92  U.  S.  259;  Glouces- 
ter Ferry  Co.  v.  Pennsylvania  (1885)  114  U.  S.  196;  Philadelphia  &  South- 
ern Steamship  Co.  v.  Pennsylvania  (1887)  122  U.  S.  326;  Norfolk  etc.  Rail- 
road Co.  v.  Penn.   (1890)   136  U.  S.  114. 

63The  other  cases  are:  Pensacola  Tel.  Co.  v.  West.  etc.  Tel.  Co.  (1877) 
96  U.  S.  1;  Robbins  v.  Shelby  Taxing  District  (1887)  120  U.  S.  489; 
LeLoup  v.  Port  of  Mobile  (1888)  127  U.  S.  640;  Lyng  v.  Michigan  (1890) 
135  U.  S.  161;  McCall  v.  California  (1890)  136  U.  S.  104;  Minnesota  v. 
Barber  (1890)  136  U.  S.  313;  Brimmer  v.  Rebman  (1891)  138  U.  S.  78; 
Brennan  v.  Titusville  (1894)  153  U.  S.  289;  Caldwell  v.  North  Carolina 
(1903)  187  U.  S.  622;  Allen  v.  Pullman  Co.  (1903)  191  U.  S.  171,  which 
involved  the  constitutionality  of  certain  revenue  laws  of  Tennessee. 
Only  the  revenue  law  of  1887  is  relevant  to  our  immediate  discussion. 
The  other  law,  that  of  1889,  is  dealt  with  later.     See  post,  p.  422.    The 
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With  this  plan  in  mind,  the  case  of  Philadelphia  Steamship  Co. 
v.  Pennsylvania**  will  be  referred  to  first.  There  it  was  held  that 
a  Pennsylvania  tax  of  eight-tenths  of  one  per  cent,  of  all  the  gross 
receipts  of  a  domestic  corporation  was  a  regulation  of  interstate 
and  foreign  commerce  that  was  inconsistent  with  the  Commerce 
Clause  and  therefore  void.  This  was  an  inevitable  conclusion 
because  all  of  the  receipts  were  derived  from  freight  and  passen- 
gers moving  between  the  ports  of  Philadelphia  and  Savannah, — 
that  is,  interstate  commerce  exclusively.  It  should  be  noted  paren- 
thetically that  in  this  case  the  decision  rendered  in  State  Tax  on 
Railway  Gross  Receipts66  was  considered  at  length  and  ques- 
tioned, but  not  overruled.  In  that  case  a  Pennsylvania  tax  on  the 
gross  receipts  from  freight  shipped  to  points  without  the  State 
was  upheld  on  two  grounds :  first,  that  the  tax,  being  collectible 
only  once  in  six  months,  was  laid  upon  a  fund  which  had  become 
the  property  of  the  company  and  mingled  with  the  general  mass  of 
its  property,  the  case  being  likened  to  that  of  taxing  goods  which 
have  been  imported  after  their  original  packages  have  been  broken 
and  after  they  have  been  mixed  with  the  general  mass  of  property ; 
second,  that  the  tax  was  upon  the  franchise  granted  to  it  by  the 
State.  While  it  is  to  be  regretted  that  Mr.  Justice  Harlan  did  not 
discuss  this  decision  in  his  opinion  in  the  Western  Union  case,  it 
is  submitted  that  whether  or  not  the  conclusions  are  supportable, 
they  are  not  pertinent  to  our  discussion,  because  in  that  case  the 
tax  so  clearly  and  directly  referred  to  the  interstate  feature  of 
transportation  as  to  preclude  any  reasonable  comparison  with  the 
Kansas  tax. 

We  may  next  properly  consider  Crutcher  v.  Kentucky,6*  a 
typical  leading  case,  where  a  Kentucky  statute  made  it  unlawful 
for  the  agent  of  a  foreign  express  company  to  set  up,  establish  or 
carry  on  the  business  of  transportation  in  Kentucky  without  first 
obtaining  a  license  from  the  Auditor  of  Public  Accounts.  There 
was  a  fine  imposed  for  carrying  on  such  business  in  the  State 
without  having  first  obtained  the  required  license.     This  statute 

court  held  that  the  law  of  1887  was  unconstitutional,  basing  its  opinion 
on  Pickard  v.  Pullman  Southern  Car  Co.  (1886)  117  U.  S.  34,  where  a 
Tennessee  law  of  1877  was  held  unconstitutional,  which  provided  that  the 
running  of  sleeping  cars  or  coaches  on  railroads  in  Tennessee,  not  owned 
by  the  railroads  upon  which  they  are  run  or  used,  is  declared  to  be  a  priv- 
ilege, and  that  companies  shall  be  required  to  pay  $50.00  for  each  car  or 
coach  so  run. 

"Supra. 

"(1872)   15  Wall.  284. 

m(i8oi)  141  U.  S.  47- 
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was  held  to  be  unconstitutional  as  being  a  direct  burden  upon  in- 
terstate commerce. 

It  is  a  strikingly  curious  fact  that  Mr.  Justice  Harlan  should 
cite  so  many  cases  of  this  particular  class57  and  lay  such  emphasis 
upon  them  as  being  conclusive  of  the  correct  interpretation  to  be 
placed  upon  the  Kansas  tax.  In  each  of  these  cases  the  tax  was 
directed  against  the  very  right  itself  to  do  interstate  business,  and 
the  court  was  not  called  upon  to  discuss  the  separability  of  intra- 
state and  interstate  transactions.  Indeed,  the  clear  intent  of  the 
statute,  in  each  of  these  cases,  was  that  it  should  be  inclusive 
and  sweeping  in  its  nature,  and  therefore  the  court  was  com- 
pelled by  common  sense  and  by  every  principle  of  statutory  con- 
struction to  give  to  the  tax  its  intended  meaning,  while  in  the 
Kansas  cases  the  court  was  undoubtedly  called  upon  to  face  this 
question  of  separability.  It  is  submitted  that  the  distinction  be- 
tween the  cases  cannot  be  overlooked  without  admitting  that  the 
scope  of  the  Commerce  Clause  has  been  extended  to  a  degree  for 
which  there  is  no  precedent. 

As  emphasizing  the  discriminatory  feature,  Darnell  &  Son  v. 
Memphis,58  a  quite  recent  case  cited  by  Mr.  Justice  White,  is 
worth  noting.  A  Tennessee  statute  discriminated  against  property 
which  was  the  product  of  the  soil  of  other  States  brought  into  the 
State  of  Tennessee  by  exempting  like  property  when  produced 
from  the  soil  of  Tennessee.  Here  is  another  case  where  the  direct 
burden  is  apparent  on  its  face,  and  it  is  difficult  to  see  how  the 
court  could  have  decided  otherwise. 

Lastly,  in  Galveston,  Harrisburg  &c.  Ry.  Co.  v.  Texas,69  the 
question  was  as  to  the  validity  of  a  Texas  statute  which  imposed 
an  annual  tax  on  each  railroad  "equal  to  one  per  cent,  of  its  gross 
receipts  if  such  line  of  railroad  lies  wholly  within  the  State." 
The  railroads  concerned  lay  wholly  within  Texas,  but  the  court 
held  that  since  they  connected  with  other  lines  and  a  part,  in 
some  instances  much  the  larger  part,  of  their  gross  receipts  were 
derived  from  the  carriage  of  passengers  and  freight  coming  from 
or  destined  to  points  without  the  State,  it  was  really  a  tax  on 
interstate  commerce.  In  other  words,  the  court  here  was  bound  to 
look  through  the  form  to  the  substance,  and  said : 

"For  the  latest  case  see  International  Textbook  Co.  v.  Pigg  (1910) 
217  U.  S.  91,  which  would  seem  to  settle  finally  that  a  State  may  impose 
no  condition  whatsoever  upon  the  entrance  of  a  foreign  corporation  for  the 
purpose  of  doing  interstate  business. 

M(i9o8)  208  U.  S.  113. 

59  (1908)  210  U.  S.  217. 
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"Neither  the  state  courts  nor  the  legislatures,  by  giving  the 
tax  a  particular  name  or  by  the  use  of  some  form  of  words,  can 
take  away  our  duty  to  consider  its  nature  and  effect.  If  it  bears 
upon  commerce  among  the  States  so  directly  as  to  amount  to  a 
regulation  in  a  relatively  immediate  way  it  will  not  be  saved  by 
name  or  form.  Stockard  v.  Morgan,  185  U.  S.  2j,  37;  Asbell  v. 
Kansas,  209  U.  S.  251,  254,  256. "60 

In  his  opinion  Mr.  Justice  Holmes  compared  the  Philadelphia 
and  Southern  Mail  Steamship  Company  case,  which  we  have  al- 
ready fully  considered,  with  the  case  of  Maine  v.  Grand  Trunk 
Ry.  Co.,01  where  an  annual  excise  tax  for  the  privilege  of  exer- 
cising its  franchise  was  levied  upon  every  one  operating  a  rail- 
road in  the  State,  fixed  by  percentages  varying  up  to  a  certain 
limit  upon  the  average  gross  receipts  per  mile,  multiplied  by  the 
number  of  miles  that  were  within  the  State  when  the  road 
extended  outside.  This  tax  was  held  constitutional.  Mr.  Justice 
Holmes  attempted  to  distinguish  these  cases,  not,  however,  with 
a  firm  conviction  that  a  distinction  really  existed.    He  said : 

"This  seems  at  first  sight  like  a  reaction  from  the  Philadelphia 
&  Southern  Mail  Steamship  Company  case.  But  it  may  not  have 
been.  The  estimated  gross  receipts  per  mile  may  be  said  to  have 
been  made  a  measure  of  the  value  of  the  property  per  mile. 
That  the  effort  of  the  State  was  to  reach  that  value  and  not  to 
fasten  on  the  receipts  from  transportation  as  such  was  shown  by 
the  fact  that  the  scheme  of  the  statute  was  to  establish  a  system."62 

But  Mr.  Justice  Holmes  concluded  that  the  situation  was  dif- 
ferent in  the  case  before  him,  and  that  it  was  not  possible  to  say 
that  the  effort  of  the  State  of  Texas  was  not  to  fasten  the  tax 
on  the  receipts  from  transportation  as  such.     He  said: 

"We  are  of  opinion  that  the  statute  levying  this  tax  does 
amount  to  an  attempt  to  regulate  commerce  among  the  States. 
The  distinction  between  a  tax  'equal  to'  one  per  cent,  of  gross 
receipts  and  a  tax  of  one  per  cent,  of  the  same,  seems  to  us 
nothing,  except  where  the  former  phrase  is  the  index  of  an 
actual  attempt  to  reach  the  property  and  to  let  the  interstate 
traffic  and  the  receipts  from  it  alone.  We  find  no  such  attempt  or 
anything  to  qualify  the  plain  inference  from  the  statute  taken  by 
itself.  On  the  contrary,  we  rather  infer  from  the  judgment  of 
the  state  court  and  from  the  argument  on  behalf  of  the  State 
that  another  tax  on  the  property  of  the  railroad  is  upon  a  valua- 
tion of  that  property  taken  as  a  going  concern.     This  is  merely 


"'Supra,  227. 

ei(i8oi)  142  U.  S.  217. 

"Galveston,  Harrisburg  etc.  Ry.  Co.  v.  Texas  supra,  226. 
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an  effort  to  reach  the  gross  receipts,  not  even  disguised  by  the 
name  of  an  occupation  tax,  and  in  no  way  helped  by  the  words 
'equal  to.'  "63 

To  harmonize  this  case  with  previous  decisions  which  we  have 
reviewed  was  considered  impossible  by  four  members  of  the  court. 
Mr.  Justice  Harlan  wrote  a  dissenting  opinion  which  was  con- 
curred in  by  Chief  Justice  Fuller  and  Justices  White  and 
McKenna.  It  is  believed,  however,  that  the  case  was  rightly 
decided,  because,  as  Mr.  Justice  Holmes  points  out,  the  tax  was 
actually  laid  upon  all  the  gross  receipts  and  no  attempt  was  made 
at  separation  under  the  law.  But  in  the  Kansas  cases  the  situa- 
tion is  quite  different,  because,  while  granting,  as  we  must,  that 
the  State  in  each  case  has  taken  as  a  basis  for  the  tax  a  medium 
which  represents  interstate  as  well  as  intrastate  business,  yet  in 
applying  the  tax  in  the  Kansas  cases,  it  is  by  express  intent  and 
operation  directed  against  the  intrastate  business  and  that  only, 

Mr.  Justice  Harlan's  dissent  in  this  case  can  scarcely  be  dis- 
missed without  remarking  upon  the  fact  that  it  seems  totally 
inconsistent  with  the  position  which  he  takes  in  the  Kansas  cases, 
because  it  is  difficult  to  understand  why  the  tax  in  the  Galveston 
case,  which  was  directly  upon  interstate  business,  should  be  con- 
sidered constitutional,  while  the  Kansas  tax,  which  was  intended 
to  and  did  operate  merely  upon  the  intrastate  business,  and  was 
simply  measured  by  a  certain  percentage  of  all  the  stock,  should 
be  considered  unconstitutional.  It  may  be  said  that  Mr.  Justice 
Harlan  felt  constrained  to  decide  as  he  did  in  the  Kansas  cases 
by  virtue  of  the  majority  opinion  in  the  Texas  case.  Perhaps  this 
is  true,  but,  nevertheless,  we  cannot  fail  to  detect  a  changing 
trend  of  thought,  all  the  more  noticeable  on  account  of  the  cus- 
tomary independence  of  the  learned  jurist. 

We  now  come  to  the  cases  principally  relied  upon  which  prop- 
erly fall  in  class  two,  namely,  cases  which  involve  state  legislation 
which  does  not  in  any  relatively  immediate  way  amount  to  a 
regulation  of  interstate  commerce  or  discriminate  against  such 
commerce.  Although  the  number  of  these  cases  is  not  large,  not 
all  of  them64  are  squarely  in  point  with  what  is  here  contended 
for,  and  so  only  those  which  are  squarely  in  point  will  be  reviewed. 

"Ibid.  227,  228. 

"The  cases  not  squarely  in  point  are:  Ratterman  v.  Western  Union 
Tel.  Co.  (1888)  127  U.  S.  411;  Osborne  v.  Florida  (1897)  164  U.  S.  650; 
American  Steel  &  Wire  Co.  v.  Speed  (1904)   192  U.  S.  500. 
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The  first  in  order  then  is  Western  Union  Telegraph  Co.  v. 
Massachusetts.06  Here  certain  laws  of  Massachusetts  imposed  a 
tax  upon  the  capital  stock  of  the  Western  Union  Telegraph  Com- 
pany on  account  of  the  property  owned  and  used  by  it  within 
that  State,  the  amount  of  the  tax  being  ascertained  by  comparing 
the  length  of  the  company's  lines  in  that  State  with  the  length 
of  its  entire  lines.  It  was  held  that  such  a  tax  was  essentially 
an  excise  tax,  and  was  not  forbidden  by  the  fact  of  the  acceptance 
on  the  part  of  the  company  of  the  right  conferred  on  telegraph 
companies  by  the  Federal  Revised  Statutes,  Sec.  5263,  to  con- 
struct, maintain  and  operate  its  lines  over  the  public  domain  of 
the  United  States,  its  military  or  post  roads  or  navigable  streams, 
nor  by  the  Commerce  Clause  of  the  Constitution.  It  was,  how- 
ever, held  that  a  statute  of  Massachusetts  was  void  which 
authorized  an  injunction  to  be  issued  to  restrain  a  corporation 
organized  under  the  laws  of  another  State,  whose  taxes  were  in 
arrears,  from  prosecuting  its  business  within  the  State  until  the 
taxes  were  paid,  so  far  as  it  assumed  to  confer  power  upon  a 
court  thus  to  restrain  the  telegraph  company,  which  had  accepted 
the  provisions  of  the  Federal  Revised  Statutes,  Sec.  5263,  from 
operating  its  lines  over  military  and  post  roads  of  the  United 
States,  over  which  most  of  its  lines  were.  Here,  to  be  sure,  the 
proportion  of  the  length  of  the  companies'  lines  in  the  State  to 
their  entire  length  throughout  the  whole  country  was  made  the 
basis  for  ascertaining  the  value  of  the  property.  But  here  was 
a  clear  intent  to  tax  all  property  in  the  State  as  such,  whether 
engaged  in  intrastate  or  interstate  business,  which  we  have  seen 
to  be  perfectly  permissible  under  the  Constitution ;  and  the  decision 
can  by  no  means  be  construed  as  saying  that  had  there  been  an 
attempt  to  separate  and  tax  intrastate  business  alone,  this  could 
not  have  been  done  by  a  different  proportionment,  such  as  was 
used  in  Kansas.     Note  the  words  of  the  court: 

"The  tax  in  the  present  case,  though  nominally  upon  the 
shares  of  the  capital  stock  of  the  company,  is  in  effect  a  tax 
upon  that  organization  on  account  of  property  owned  and  used 
by  it  in  the  State  of  Massachusetts,  and  the  proportion  of  the 
length  of  its  lines  in  that  State  to  their  entire  length  throughout 
the  whole  country  is  made  the  basis  for  ascertaining  the  value  of 
that  property.  We  do  not  think  that  such  a  tax  is  forbidden 
by  the  acceptance  on  the  part  of  the  telegraph  company  of  the 

K(i888)   125  U.  S.  530. 
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rights  conferred  by  Sec.  5263  of  the  Revised  Statutes,  or  by  the 
commerce  clause  of  the  Constitution."66 

The  case  of  Ashley  v.  Ryan07  was  concerned  with  a  statute 
of  Ohio  which  imposed  a  charge  upon  a  newly  consolidated  com- 
pany, of  which  a  foreign  corporation  was  a  constituent  element, 
of  a  percentage  on  its  entire  authorized  stock  as  the  fee  to  the 
State  for  the  filing  of  the  articles  of  consolidation  in  the  office 
of  the  Secretary  of  State,  without  which  filing  it  could  not  possess 
the  powers,  immunities  and  privileges  which  appertained  to  a  cor- 
poration in  the  State.  It  was  held  that  this  was  not  a  tax  on 
interstate  commerce,  or  the  right  to  carry  on  the  same,  or  the 
instruments  thereof.     The  court  said: 

"The  question  here  is  not  the  power  of  the  State  of  Ohio  to 
lay  a  charge  on  interstate  commerce,  or  to  prevent  a  foreign  cor- 
poration from  engaging  in  interstate  commerce  within  its  con- 
fines, but  simply  the  right  of  the  State  to  determine  upon  what 
conditions  its  laws  as  to  the  consolidation  of  corporations  may  be 
availed  of. 

"Considering,  as  we  do,  that  the  payment  of  the  charge  was  a 
condition  imposed  by  the  State  of  Ohio  upon  the  taking  of  cor- 
porate being  or  the  exercise  of  corporate  franchises,  the  right  to 
which  depended  solely  on  the  will  of  that  State,  and  hence  that 
liability  for  the  charge  was  entirely  optional,  we  conclude  that 
the  exaction  constituted  no  tax  upon  interstate  commerce,  or  the 
right  to  carry  on  the  same,  or  the  instruments  thereof,  and  that 
its  enforcement  involved  no  attempt  on  the  part  of  the  State  to 
extend  its  taxing  power  beyond  its  territorial  limits."68 

It  would  seem  impossible  to  find  a  case  more  directly  in  point, 
because  if  in  the  first  paragraph  of  the  opinion  above  quoted  we 
substitute  for  the  words  "upon  what  conditions  its  laws  as  to  the 
consolidation  of  corporations  may  be  availed  of,"  the  words  "upon 
what  conditions  the  right  to  enter  and  to  do  local  business  or 
merely  to  continue  doing  it,  may  be  availed  of,"  every  word  quoted 
from  the  opinion  applies  absolutely  to  the  situation  in  Kansas. 
This  substitution  is  entirely  proper  because  the  taxing  power  of 
the  State  is  plenary  in  each  instance.  Therefore,  there  is  no  merit 
in  an  attempt  to  distinguish  this  case  from  the  Kansas  cases,  so 
far  as  the  Commerce  Clause  is  concerned,  upon  the  ground  that 
the  tax  imposed  was  upon  a  new  corporation ;  that  is,  that  when 

"Ibid.  552.  Since,  therefore,  this  case  presents  a  totally  different 
question,  the  remarks  upon  it  by  Mr.  Justice  Harlan  in  the  Western  Union 
Tel.  Co.  v.  Kansas  case  supra,  are  not  apposite. 

•'(1894)  153  U.  S.  436. 

"Ibid.  446. 
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the  tax  was  imposed  the  proposed  new  company  was  not  in  exist- 
ence, that  it  had  no  capital  stock,  no  property  to  tax  either  within 
or  without  the  State,  and  therefore  no  interstate  commerce  to  be 
burdened. 

In  Postal  Telegraph  Cable  Company  v.  Adams69  it  was  held 
that  a  tax  imposed  by  the  laws  of  Mississippi,  when  enforced 
against  a  telegraph  company  organized  under  the  laws  of  another 
State  and  engaged  in  interstate  commerce  in  Mississippi,  being 
graduated  according  to  the  amount  and  value  of  the  company's 
property  measured  by  miles  within  the  State  and  being  in  lieu  of 
taxes  directly  levied  on  the  property,  was  a  tax  within  the  power 
of  the  State  to  impose  and  the  exercise  of  that  power  did  not 
amount  to  a  regulation  of  interstate  commerce. 

At  first  glance  it  might  appear  that  this  case  is  conclusive  of 
Mr.  Justice  Harlan's  contention,  namely,  that  in  order  for  the  tax 
to  be  constitutional,  the  method  by  which  it  is  measured  must 
bear  a  proportion  to  the  amount  of  property  within  the  State  only, 
but  an  analysis  of  this  case  will  readily  disclose  a  well  defined 
distinction.  Here  the  court,  speaking  through  Chief  Justice  Fuller, 
said : 

"And  in  the  case  at  bar  the  Supreme  Court  [of  Mississippi], 
in  its  examination  of  the  liability  of  plaintiff  in  error  for  the  taxes 
in  question,  said :  'It  will  be  thus  seen  at  once  that  this  is  a  tax 
imposed  upon  a  telegraph  company,  in  lieu  of  all  others,  as  a 
privilege  tax,  and  its  amount  is  graduated  according  to  the  amount 
and  value  of  the  property  measured  by  miles.  It  is  to  be  noticed 
that  it  is  in  lieu  of  all  other  taxes^  state,  county,  municipal.  The 
reasonableness  of  the  imposition  appears  in  the  record,  as  shown 
by  the  second  count  of  the  declaration  and  its  exhibits  whereby 
the  appellant  seems  to  be  burdened  in  this  way  with  a  tax  much 
less  than  that  which  would  be  produced  if  its  property  had  been 
subjected  to  a  single  ad  valorem  tax.'  This  exposition  of  the 
statute  brings  it  within  the  rule  where  ad  valorem  taxes  are  com- 
pounded or  commuted  for  a  just  equivalent,  determined  by  refer- 
ence to  the  amount  and  value  of  the  property.  Being  thus  brought 
within  the  rule,  the  tax  becomes  substantially  a  mere  tax  on 
property  and  not  one  imposed  on  the  privilege  of  doing  interstate 
business."70 

Note  the  distinction  at  once.  In  the  Kansas  cases  the  tax  was 
professedly  a  privilege  tax — it  was  called  a  charter  fee — and  it 
was  not  contended  that  in   its  operation   it   was  anything  else; 

ro(i895)    155  U.  S.  688. 
nIbid.  697-698. 
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while  in  this  case  the  tax  was  professedly  and  in  actual  operation 
a  tax  on  property,  and,  as  explained  by  Mr.  Justice  Field  in  the 
opinion,  property  in  a  State  belonging  to  a  corporation,  whether 
foreign  or  domestic,  engaged  in  foreign  or  interstate  commerce, 
may  be  taxed.71 

So  it  would  seem  clear  that  Mr.  Justice  Harlan  has  somewhat 
ignored  the  true  inherent  difference  between  these  two  ideas, 
when,  in  referring  to  this  Postal  Telegraph  case  in  his  opinion  in 
the  Western  Union  case,  he  says  what  must,  of  course,  be 
admitted : 

"We  are  aware  of  no  decision  by  this  court  holding  that  a 
State  may,  by  any  device  or  in  any  way,  whether  by  a  license  tax, 
in  the  form  of  a  'fee,'  or  otherwise,  burden  the  interstate  busi- 
ness of  a  corporation  of  another  State,  although  the  State  may 
tax  the  corporation's  property  regularly  or  permanently  located 
within  its  limits,  where  the  ascertainment  of  the  amount  assessed 
is  made  'dependent  in  fact  on  the  value  of  its  property  situated 
within  the  state.'  "12 

We  now  come  to  Pullman  Company  v.  Adams.73  Since  the 
opinion  in  this  case  delivered  by  Mr.  Justice  Holmes  is  conclusive 
of  the  separability  of  the  two  kinds  of  business,  and  therefore 
especially  pertinent  to  our  discussion,  it  will  be  quoted  from  in 
extenso.  The  facts  are  sufficiently  set  forth  in  so  much  of  the 
opinion  as  is  quoted. 

"The  tax  in  question  was  imposed  by  the  following  sections  of 
the  Mississippi  Code  of  1892:  §3317.  A  tax  on  privileges  is 
levied  as  follows,  to  wit :  *  *  *  §  3387.  Sleeping  car  companies : 
On  each  sleeping  and  palace-car  company  carrying  passengers 
from  one  point  to  another  within  the  State,  one  hundred  dollars, 
and  twenty-five  cents  per  mile  for  each  mile  of  railroad  track 
over  which  the  company  runs  its  cars.'  We  assume  that  the  last 
words  mean  what  afterwards  was  expressed  by  an  amendment, 

'over  which  the  company  runs  its  cars  in  this  State.'     *     *     * 

*  *  *  *  *  * 

"If  the  clause  of  the  state  constitution  referred  to  were  held 
to  impose  the  obligation  supposed  and  to  be  valid,  we  assume 
without  discussion  that  the  tax  would  be  invalid.  For  then  it 
would  seem  to  be  true  that  the  state  constitution  and  the  statute 
combined  would  impose  a  burden  on  commerce  between  the  States 
analogous  to  that  which  was  held  bad  in  Crutcher  v.  Kentucky, 
141    U.   S.   47.     On  the  other  hand,   if  the   Pullman   Company, 


"Ibid.  696. 

"Supra,  26-27. 

73  (1903)  189  U.  S.  420. 
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whether  called  a  common  carrier  or  not,  had  the  right  to  choose 
between  what  points  it  would  carry,  and  therefore  to  give  up  the 
carriage  of  passengers  from  one  point  to  another  within  the  State, 
the  case  is  governed  by  Osborne  v.  Florida,  164  U.  S.  650.  The 
company  cannot  complain  of  being  taxed  for  the  privilege  of  doing 
a  local  business  which  it  is  free  to  renounce.  Both  parties  agree 
that  the  tax  is  a  privilege  tax. 

"As  the  validity  of  the  tax  is  thus  bound  up  with  the  effect  of 
the  section  of  the  state  constitution,  we  think  that  the  Pullman 
Company  was  entitled  to  know  how  it  stood  under  the  latter,  and 
that  a  judgment  against  it  could  not  be  justified  by  reasoning 
which  leaves  that  point  obscure.  We  are  somewhat  embarrassed 
in  dealing  with  the  case,  because  we  are  not  quite  certain  whether 
we  rightly  interpret  the  intimations  upon  the  subject  in  the  judg- 
ment under  review.  If  the  constitution  of  Mississippi  should  be 
read  as  imposing  an  obligation  to  take  local  passengers,  the  ques- 
tion for  us  might  be  which,  if  not  both,  the  clause  of  the  con- 
stitution or  the  tax  act,  is  invalid.  But  we  assume  that  the  opinion 
of  the  Supreme  Court  of  Mississippi  intends  to  meet  the  difficulty 
frankly,  and  when  it  says  that  the  argument  against  the  tax  drawn 
from  the  above  interpretation  of  the  constitution  is  fallacious,  we 
take  it  as  meaning  that  no  such  interpretation  will  be  attempted 
in  the  future,  and  we  take  it  so  the  more  readily  that  we  can  see  no 
ground  for  a  different  view.  If  we  are  right  in  our  understanding 
the  judgment  of  the  Supreme  Court  was  correct  for  the  reason 
sufficiently  stated  above."74 

This  opinion  is  so  lucid  that  analysis  of  it  is  scarcely  necessary. 
Evidence  that  the  local  business  was  conducted  at  a  loss  was 
rejected.  Note,  especially,  this  brief  sentence  which  sums  up  the 
whole  argument:  "The  company  cannot  complain  of  being  taxed 
for  the  privilege  of  doing  a  local  business  which  it  is  free  to 
renounce."75  There  is  no  ground  for  the  contention  that  the  tax 
was  upheld  because  of  the  method  by  which  it  is  measured.  No 
stress  was  laid  upon  this  feature,  although  Mr.  Justice  Holmes  did 
assume,  without  emphasis,  that  the  words  in  the  statute,  "over 
which  the  company  runs  its  cars,"  meant  what  was  afterwards 
expressed  by  an  amendment  to  the  statute,  "over  which  the  com- 
pany runs  its  cars  in  this  State."76  The  real  underlying  reason 
for  upholding  the  tax  was  that  the  local  business  was  separable 
from  the  interstate  business,  and  that  the  tax  was  laid  upon  this 
local  business  and  upon  no  other. 

nIbid.  421-422. 
nIbid.  422. 
nIbid.  421. 
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Next  in  order  is  Allen  v.  Pullman  Company.1'1  This  is  the 
same  case  referred  to  under  class  one,  and  only  so  much  is  relevant 
here  as  relates  to  the  Tennessee  law  which  was  held  to  apply  only 
to  intrastate  business.  This  was  the  law  of  1889  which  provided 
that, 

"The  rate  of  taxation  on  the  following  privileges  shall  be  as 
follows,  per  annum:  *  *  *  Sleeping  car  companies  (in  lieu  of 
all  other  taxes  except  ad  valorem  tax).  Each  company  doing 
business  in  this  State,  for  one  or  more  passengers  taken  up  at 
one  point  in  this  State  and  delivered  at  another  point  in  this  State, 
and  transported  wholly  within  the  State,  per  annum,  $3,ooo."78 

The  court  held  that  this  law  was  constitutional,  and  said  that 
the  case  was  indistinguishable  from  the  Adams  case,  when  pressed 
with  the  argument  that  the  tax  was  assessed  upon  traffic  which 
bore  such  a  small  proportion  to  the  entire  business  of  the  com- 
pany within  the  State  that  it  could  not  have  been  levied  in  good 
faith  upon  purely  local  business  and  was  but  a  thinly  disguised 
attempt  to  tax  the  privilege  of  interstate  traffic. 

As  said  at  the  beginning  of  the  review  of  these  interstate  com- 
merce cases,  it  does  not  seem  necessary  or  profitable  to  add  to  the 
great  number  of  cases  reviewed  in  the  opinions  in  the  Kansas 
cases  in  order  to  set  at  rest  any  question  as  to  the  separability 
of  the  interstate  business.  Furthermore,  space  scarcely  permits 
the  lengthening  of  an  already  protracted  review.  However,  it  is 
believed  that  no  review  of  this  subject  would  be  complete  without 
reference  to  the  case  of  Home  Ins.  Co.  v.  New  York,19  which, 
irrespective  of  what  is  said  in  other  cases,  is  an  uncontrovertible 
authority  for  the  proposition  here  contended  for.  In  this  case  a 
tax  was  imposed  by  a  New  York  statute  upon  the  "corporate 
franchise  or  business"  of  all  corporations  incorporated  under  any 
law  of  the  State  or  of  any  State  or  country,  and  doing  business 
within  the  State,  measured  by  the  extent  of  the  dividends  of  the 
corporation  in  the  current  year.  The  contention  of  the  insurance 
company  was  that  the  tax  in  question  was  levied  upon  its  capitali- 
zation and  therefore  invalid  so  far  as  the  bonds  of  the  United 
States  constituted  a  part  of  that  capitalization.  But  the  court  did 
not  sustain  this  contention,  and  said: 

"Looking  now  at  the  tax  in  this  case  upon  the  plaintiff  in 
error,  we  are  unable  to  perceive  that  it  falls  within  the  doctrines 

""Supra. 

nIbid.  180. 

"(1890)  134  U.  S.  594- 
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of  any  of  the  cases  cited,80  to  which  we  fully  assent,  not  doubting 
their  correctness  in  any  particular.  It  is  not  a  tax  in  terms  upon 
the  capital  stock  of  the  company,  nor  upon  any  bonds  of  the 
United  States  composing  a  part  of  that  stock.  The  statute  desig- 
nates it  a  tax  upon  the  'corporate  franchise  or  business'  of  the 
company,  and  reference  is  only  made  to  its  capital  stock  and  divi- 
dends  for  the  purpose  of   determining  the  amount  of   the  tax 

to  be  exacted  each  year. 

*  *  *  *  *  * 

"The  tax  in  the  present  case  would  not  be  affected  if  the 
nature  of  the  property  in  which  the  whole  capital  stock  is  invested 
were  changed  and  put  into  real  property  or  bonds  of  New  York, 
or  of  other  States.  From  the  very  nature  of  the  tax,  being  laid 
upon  a  franchise  given  by  the  State,  and  revocable  at  pleasure,  it 
cannot  be  affected  in  any  way  by  the  character  of  the  property 
in  which  its  capital  stock  is  invested.  The  power  of  the  State 
over  the  corporate  franchise  and  the  conditions  upon  which  it 
shall  be  exercised,  is  as  ample  and  plenary  in  the  one  case  as  in 
the  other."81 

Substitute  for  United  States  bonds,  which  constituted  part  of 
the  capitalization  in  this  case,  stock  which  represents  interstate 
commerce,  and  the  case  is  on  all  fours  with  the  Kansas  cases. 
This  substitution  is  entirely  proper,  for  United  States  bonds  are 
exempt  from  state  taxation,  and  so  is  interstate  commerce.  The 
question  is  one  and  the  same,  namely,  the  prohibition  against  state 
interference  with  an  exclusively  Federal  power.82 

This  case  was  cited  by  Mr.  Justice  Day  in  his  opinion  in  the 
recent  Corporation  Tax  cases,83  for  the  very  purpose  of  showing, 
as  here,  that  the  standard  of  measurement  is  not  conclusive  per  se. 
"It  is  therefore  well  settled  by  the  decisions  of  this  court,"  said 
Mr.  Justice  Day,  "that  when  the  sovereign  authority  has  exercised 
the  right  to  tax  a  legitimate  subject  of  taxation  as  an  exercise 
of  a  franchise  or  privilege,  it  is  no  objection  that  the  measure 
of  taxation  is  found  in  the  income  produced  in  part  from  prop- 
erty which  of  itself  considered  is  non-taxable."  Strange  it  is 
that  the  court  should  have  said,  in  this  same  opinion,  that  the 
Western  Union  and  Pullman  cases  are  entirely  consistent  with 
this  doctrine. 

80McCulloch  v.  Maryland  (1819)  4  Wheat.  316;  Brown  v.  Maryland 
(1827)  12  Wheat.  419;  Weston  v.  City  Council  of  Charleston  (1829)  2  Pet. 
499;  Henderson  v.  Mayor  etc.  of  New  York  supra. 

"Home  Ins.  Co.  v.  New  York  supra,  599-601. 

82We  should  note  that  Mr.  Justice  Harlan,  with  whom  was  Mr.  Justice 
Miller,  dissented,  as  would  naturally  be  inferred  from  the  view  which  we 
know  him  to  have  expressed  subsequently. 

"Flint  v.  Stone  Tracy  Co.  (1911)  31  Sup.  Ct.  Rep.  342. 
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This  principle  of  the  separability  of  intrastate  and  interstate 
business  is  fundamental.  It  is  in  strict  accord  with  the  only 
sound  interpretation  of  the  Constitution.  It  illustrates  the  allot- 
ment under  the  Constitution  of  separate  and  distinct  powers  to 
the  state  and  to  the  Federal  governments.  The  Tenth  Amend- 
ment says:  "The  powers  not  delegated  to  the  United  States  by 
the  constitution,  nor  prohibited  by  it  to  the  States,  are  reserved 
to  the  States  respectively  or  to  the  people."  Regulation  of  intra- 
state commerce  is  clearly  one  of  these  powers,  and  by  the  very 
words  of  delegation  it  is  more  than  simply  relative.84  It  is  exclu- 
sively a  state  power,  just  as  much  as  interstate  commerce  is  ex- 
clusively a  Federal  power  by  Article  I,  Sec.  8,  §  3  of  the  Consti- 
tution. The  principle  of  double  citizenship  in  the  United  States  is 
directly  analogous.  That  is,  under  our  dual  political  system,  the 
same  person  may  be  at  one  and  the  same  time  a  citizen  of  the 
United  States  and  a  citizen  of  a  State,  and  again  he  may  be  a  citi- 
zen of  the  one  and  not  of  the  other.  His  rights  of  citizenship 
under  the  one  government  are  distinct  from  those  which  belong  to 
him  under  the  other.85  Again,  absolute  separability  of  the  right  to 
state  and  to  Federal  jury  trial  is  illustrative  of  the  same  principle. 
That  is  to  say,  by  Article  3,  Sec.  2,  §  3  of  the  Constitution  and  by 
the  Sixth  Amendment  to  the  Constitution  the  right  of  trial  by  jury 
is  guaranteed  in  all  criminal  cases,  and  by  the  Seventh  Amend- 
ment in  all  civil  suits  at  common  law  where  the  value  in  contro- 
versy exceeds  twenty  dollars.  But  these  provisions  apply  only  to 
proceedings  in  the  United  States  courts,  and  do  not  affect  pro- 
ceedings in  the  state  courts,  nor  the  power  of  the  States  to  regulate 
the  form  and  method  of  trials  in  their  own  tribunals.86 

Although  the  question  of  state  railroad  rate  legislation  as  af- 
fecting interstate  commerce  may  usually  be  differentiated,  because 
the  relations  between  interstate  and  intrastate  rates  are  so  closely 
interwoven  that  the  separability  of  the  state  and  the  Federal  func- 
tion is  no  longer  clearly  defined,  as  it  is  in  the  case  of  state  taxa- 
tion of  intrastate  business,  nevertheless,  our  discussion  cannot 
properly  be  closed  without  referring  to  the  recent  Minnesota  rate 

"See  opinions  of  Mr.  Justice  Holmes,  Pullman  Co.  v.  Kansas  supra; 
Western  Union  Tel.  Co.  v.  Kansas  supra. 

85Slaughter-House  Cases  (1872)  16  Wall.  36;  U.  S.  v.  Cruikshank  (1875) 

92  U.  S.  542. 

""Criminal  cases:  Eilenbecker  v.  Plymouth  County  (1890)  134  U.  S. 
31;  Davis  v.  Texas  (1891)  139  U.  S.  651.  See  also  Barron  v.  Mayor  etc. 
of  Baltimore  (1833)  7  Pet.  246.  Civil  cases:  Edwards  v.  Elliott  (1874) 
21  Wall.  532;  see  also,  Barron  v.  Baltimore  supra. 
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decisions87  which  are  largely  based  upon  the  Western  Union  Tele- 
graph and  the  Pullman  cases. 

In  the  Minnesota  cases  the  Circuit  Court  held  that  since  it  is 
wholly  impossible  for  carriers,  situated  as  are  the  Great  Northern, 
Northern  Pacific,  and  Minneapolis  and  St.  Paul  companies,  to 
maintain  materially  lower  rates  for  traffic  wholly  within  Min- 
nesota than  for  traffic  between  Minnesota  and  any  of  its  neigh- 
boring States  without  causing  a  reduction  of  their  interstate  rates 
and  a  serious  impairment  of  the  volume  of  their  interstate  busi- 
ness, therefore  state  legislation  requiring  such  lower  rates  is  un- 
constitutional and  void  as  a  substantial  burden  upon  interstate 
commerce.  The  court  also  held  that  the  rates  were  confiscatory 
and  therefore  in  violation  of  the  Fourteenth  Amendment.  It  is 
submitted  that  this  latter  ground  is  the  only  proper  one  upon 
which  the  decisions  should  rest,  and  that  in  resting  them  upon 
the  Commerce  Clause  the  court  quite  unnecessarily  and  in  an 
amazing  way  exceeded  all  precedent,  not  excluding  the  Kansas 
cases.  The  court  found  additional  encouragement  for  its  reason- 
ing in  the  case  of  Louisville  &  Nashville  R.  R.  Co.  v.  Eubank,8* 
where  a  clause  of  the  Kentucky  constitution  was  held  void  as  a 
regulation  of  interstate  commerce  which  prohibited  a  greater 
charge  for  a  shorter  than  for  a  longer  distance  over  the  same 
line,  under  substantially  similar  circumstances  and  conditions, 
although  the  rate  complained  of  was  between  points  both  within 
the  State  of  Kentucky.  Is  this  the  "twilight  zone"  where  state 
and  Federal  jurisdiction  meet?  Assuming  that  this  decision  is 
still  the  law,89  it  is  somewhat  difficult  to  defend  it,  for  as  Mr. 
Justice  Brewer  declared,  in  a  most  able  dissent,  "it  does  not  seem 
to  me  that  much  is  left  of  state  control  over  local  rates."90 

What  then,  in  brief,  must  be  our  final  conclusions  ?  First,  that 
the  Kansas  tax  was  in  violation  of  the  Fourteenth  Amendment, 
and  to  say  that  it  was  not,  woidd  be  to  announce  a  doctrine  not 


"Shepard  v.  Northern  Pacific  Ry.  Co.  et.  al.  and  three  other  cases,  de- 
cided April  8,  191 1,  by  the  Circuit  Court  for  the  District  of  Minnesota, 
Third  Division. 

S8i84  U.  S.  27  (1902).  Compare  Wabash,  St.  Louis  etc.  Ry.  v.  Illinois 
(1886)  118  U.  S.  557.  Also,  Louisville  &  Nashville  R  R.  Co.  v.  Kentucky 
(1902)   182  U.  S.  503- 

^It  is  a  curious  fact  that  this  case  has  not  been  referred  to  since  by  the 
Supreme  Court  in  a  single  decision.  In  two  rather  recent  Federal  decisions 
there  have  been  unconvincing  attempts  to  explain  it  and  to  narrow  its  appli- 
cation. See  St.  Louis  &  S.  F.  Co.  v.  Hadley  (1909)  168  Fed.  317,  342; 
Oregon  R.  &  Navigation  Co.  v.  Campbell   (1909)   173  Fed.  957,  986. 

"Louisville  &  Nashville  R.  R.  Co.  v.  Eubank  supra,  47. 
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simply  in  extension  of,  but  contrary  to,  all  previous  interpretations 
of  that  amendment,  and  to  the  true  rule  of  constitutional  limita- 
tions upon  the  state  taxation  of  foreign  corporations. 

Second,  that  the  court  in  basing  its  opinion,  not  upon  the 
Fourteenth  Amendment,  but  upon  the  Commerce  Clause,  has 
announced  an  extension  of  the  scope  of  that  clause  for  which 
there  is  clearly  not  only  no  precedent,  but  which  is  expressly  nega- 
tived by  decisions  which  have  been  thought  to  be  unquestioned  as 
bulwarks  of  our  constitutional  law.  Whether  or  not  it  was  expe- 
dient or  economically  wise  for  the  court  so  to  extend  the  scope 
of  the  interstate  commerce  clause  is  a  question  entirely  apart  from 
our  considerations,  which,  as  asserted  at  the  very  beginning,  are 
exclusively  legal.  No  doubt  from  other  points  of  view,  as  Mr. 
Justice  Holmes  himself  admitted,  the  tax  "deserved  the  reproba- 
tion it  receives  from  the  majority,"91  but  with  that  we  are  not 
here  concerned. 

If  this  new  doctrine  of  the  court  finds  no  support  in  previous 
adjudications,  why  did  the  court  shut  its  eyes  to  the  true  argu- 
ment ab  inconveniently2  Regretting  the  application  of  the  Com- 
merce Clause  to  these  cases,  should  we  not  all  the  more  regret 
that  the  decisions  announcing  its  application  were  not  given  forth 
more  boldly  for  what  they  really  are,  the  latest  evolution  of  one 
of  the  most  far-reaching  branches  of  our  constitutional  law, 
instead  of  being  dismissed  as  the  mere  parallel  of  former  cases? 
Nor  need  our  regret  be  lessened,  when  as  broad  students  of  our 
Constitution,  not  as  mere  theorists  as  to  States'  rights,  we  realize 
how  absolutely  supreme  must  be  the  power  of  Congress  over 
interstate  and  foreign  commerce, — that  power  about  which  Chief 
Justice  Marshall  spoke,  when,  in  Brown  v.  Maryland,  he  said  in 
words  of  lasting  significance: 

"It  may  be  doubted  whether  any  of  the  evils  proceeding  from 
the  feebleness  of  the  federal  government,  contributed  more  to  that 
great  revolution  which  introduced  the  present  system,  than  the 
deep  and  general  conviction,  that  commerce  ought  to  be  regulated 
by  Congress.  It  is  not,  therefore,  matter  of  surprise,  that  the 
grant  should  be  as  extensive  as  the  mischief,  and  should  compre- 
hend all  foreign  commerce,  and  all  commerce  among  the  States. 
To  construe  the  power  so  as  to  impair  its  efficacy,  would  tend  to 
defeat  an  object,  in  the  attainment  of  which  the  American  public 

"Pullman  Co.  v.  Kansas  supra,  77. 

wSee  remarks  on  the  Kansas  cases  in  Flint  v.  Stone  Tracy  Co.  supra. 
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took,  and  justly  took,  that  strong  interest  which  arose  from  a 
full  conviction  of  its  necessity."98 

We  are  living  in  an  age  of  intense  legislation  by  both  the 
Nation  and  the  State,  for  which  quantity  and  radicalism,  rather 
than  quality  and  wisdom,  would  seem  to  be  the  untortunate 
criteria.  Above  all,  ours  is  an  age  of  decided  Federal  tendencies 
in  all  branches  of  our  government,  legislative,  executive  and  ju- 
dicial. This  is  inevitable  in  the  course  of  our  country's  progress. 
It  may  be  the  safest  solution  of  our  great  commercial  problems. 
Certainly  it  is  a  wise  check  upon  indefensible  state  legislation, 
such  as  Kansas  and  Minnesota  have  recently  enacted.  Perhaps 
it  is  not  inaccurate  to  describe  our  highest  court  as  a  permanent 
constitutional  convention.  Who  can  say  but  what  Hamilton  and 
Marshall,  were  they  interpreting  the  Constitution  to-day,  would 
see  no  error  in  this  most  recent  construction  placed  upon  the 
Commerce  Clause?  But  may  we  not  be  advancing  too  rapidly? 
Can  we  truthfully  say  that  nullification  by  indirection  is  only  an 
imaginary  and  not  a  real  danger?  Our  government  is  a  dual 
one,  and  as  such  it  must  remain. 


William  C.  Coleman. 


Baltimore,  Md. 

>3Supra,  446. 


LIABILITY    OF    BANKS    RECEIVING    CHECKS 

TO  A  TRUSTEE'S  ORDER  FOR  DEPOSIT 

IN  HIS  INDIVIDUAL  ACCOUNT. 

Until  a  very  recent  period,  and  probably  up  to  the  present  time, 
the  banks  and  trust  companies  of  New  York  City  have  been  en- 
gaging, in  good  faith,  in  a  transaction  which  recent  developments 
in  the  law  of  this  State  have  shown  to  be  extremely  hazardous. 
It  has  been  usual,  at  least,  if  not  a  general  custom  for  them  to 
permit  a  trustee,  guardian,  executor  or  other  person  occupying  a 
fiduciary  position  to  deposit  in  his  individual  personal  account, 
after  regular  indorsement,  checks  which  have  been  drawn  to  his 
order  as  such  trustee,  guardian  or  executor.  The  question  now 
presented  for  consideration  is  whether  the  bank  or  trust  company 
is  liable  for  allowing  such  a  deposit  in  the  individual  account, 
where  it  subsequently  develops  that  he  has  drawn  checks  against 
his  individual  account  and  has  thus  misappropriated  the  moneys  of 
his  trust.  We  will  assume  that  the  trustee  has  both  a  representa- 
tive and  an  individual  account  in  the  same  bank. 

At  first  sight,  it  would  seem  that  the  company  would  be  free 
from  liability.  The  checks,  in  the  transaction  supposed,  are  prop- 
erly indorsed  by  the  person  having  authority  to  indorse  them  and 
they  could  therefore  be  presented  by  the  payee  and  their  cash 
proceeds  could  be  obtained  by  him.  Such  a  proceeding,  of  course, 
under  ordinary  circumstances  could  not  render  the  bank  liable.1 
The  trustee  could  then  leave  the  bank  and  at  some  later  period 
return  with  the  cash  and  deposit  it  in  his  individual  account. 
Without  question  no  liability  would  arise  from  such  a  transaction. 
There  is  a  distinction,  however,  between  such  a  receipt  of  cash  and 
the  case  under  consideration,  for  in  the  latter  case  the  bank  is 
charged  with  knowledge  that  the  fiduciary  moneys  have  gone  into 
a  personal  account. 

Some  time  about  the  year  1905,  certain  financial  institutions, 
which  had  frequently  permitted  such  deposits,  began  to  grow 
somewhat  uneasy  upon  consideration  of  the  possible  danger  to 
themselves.  Naturally,  unless  the  danger  was  really  serious,  they 
did  not  desire  to  disturb  their  business  methods.  Furthermore,  it 
would  have  been  a  rather  delicate  matter,  in  many  instances,  for 
them  to  suggest  to  their  depositors  the  discontinuance  of  such 
deposits.     The  suggestion  might  imply  a  suspicion  as  to  the  hon- 

'Peerrot  v.  Mt.  Morris  Bank  (N.  Y.  1907)   120  App.  Div.  247. 
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esty  of  the  trustee's  dealings  and  thus  cause  a  loss  of  both  the 
representative  and  the  individual  accounts. 

Under  such  circumstances  the  companies  naturally  turned  to 
their  counsel  for  advice  as  to  whether  the  danger  which  lay  for 
them  in  these  transactions  was  sufficient  to  counterbalance  the 
disadvantages  which  would  result  from  a  change  in  their  practice. 
The  question  was  considered  with  care  by  several  eminent  attor- 
neys who  represented  banking  institutions  in  the  city.  Upon  a 
thorough  investigation,  this  condition  in  the  law  was  found  to 
exist.  In  New  York  State  the  question  was  unsettled.  Outside 
of  New  York  State  the  weight  of  authority  indicated  that  the 
banks  would  not  be  liable  under  the  circumstances  supposed  and 
without  further  notice  of  intended  misappropriation.  On  the 
other  hand,  however,  the  courts  of  some  States  indicated  that  the 
banks  permitting  such  deposits,  if  not  liable,  were  at  least  upon 
dangerous  ground. 

In  New  York  State  the  question  of  liability  was  extremely 
unsettled.  The  line  of  settled  authorities  nearest  in  point  were 
those  which  held  that  a  person  who  takes  money  or  property  as 
a  trustee  has  no  apparent  authority  to  dispose  of  it  in  payment  of 
his  own  debt.  Thus  in  Gerard  v.  McCormick,2  which  seems  to 
have  been  the  leading  case  upon  this  question,  the  facts  were  as 
follows : 

B.,  as  the  agent  of  the  plaintiffs,  had  charge  of  certain  prem- 
ises known  as  the  "Glass  Buildings."  He  deposited  the  rents 
collected  to  the  credit  of  a  bank  account  kept  in  his  name  as 
"Agent,  Glass  Buildings."  In  payment  of  a  debt  which  B.  owed 
defendant,  as  collateral  for  which  the  latter  held  certain  securities, 
the  defendant  received  a  check  on  the  bank  signed  by  B.  with  the 
words  "Agt,  Glass  Buildings"  following  his  signature,  and  on  such 
receipt  surrendered  the  securities.  The  check  was  paid  by  the 
bank  and  charged  to  said  account.  B.  had  no  authority  to  so  use 
the  funds.  In  an  action  to  recover  the  amount,  there  was  no 
evidence  tending  to  raise  any  question  as  to  the  defendant's  good 
faith,  except  his  receipt  of  the  check. 

In  holding  that  the  form  of  the  check  was  sufficient  to  indicate 
to  defendant  the  existence  of  an  agency  and  to  put  him  on  inquiry 
as  to  the  agent's  authority  to  so  use  the  money,  the  court  ex- 
pressed itself  thus:3 

'(1891)  130  N.  Y.  261. 
'Supra,  267,  268. 


430  COLUMBIA    LAW   REVIEW. 

"It  is  a  legal  though  a  rebuttable  presumption,  that  one  who 
holds  money  or  property  as  agent,  trustee,  executor,  administrator, 
guardian  or  partner,  has  no  authority  to  dispose  of  it  in  payment 
of  his  own  debt. 

"This  brings  us  to  the  question  whether  the  form  of  the  check 
was  sufficient  to  put  the  defendant  upon  inquiry  as  to  the  author- 
ity of  Boswell  to  use  the  money  in  payment  of  his  debt. 

"*  *  *  The  check  gave  the  defendant  notice  that  William 
Boswell  did  not  assume  to  be  the  beneficial  owner  of  the  account 
against  which  he  drew,  but  that  he  held  it  as  agent,  and  also  as 
agent  for  the  Glass  Buildings.  Had  he  signed  as  agent  for  Sarah 
M.  Gerard  and  others,  owners  of  'Glass  Buildings,'  the  efficiency 
of  the  notice  that  the  drawer  of  the  check  was  not  the  owner  of 
the  fund  against  which  it  was  drawn,  could  not  be  questioned 
under  any  well-considered  authority.  We  think  that  the  form  of 
the  signature  to  the  check  was  sufficient  to  put  the  payee  on  inquiry 
as  to  the  right  of  the  agent  to  pay  his  personal  debt  out  of  the 
fund." 

The  Gerard  case  has  been  consistently  followed.  In  Rochester 
&  C.  T.  R.  Co.  v.  Paviour,4  the  payee  of  corporate  checks  received 
them  from  the  treasurer  of  the  corporation  in  payment  of  a  debt 
not  owed  by  the  corporation  but  in  payment  of  one  which  he  had 
treated  as  the  treasurer's  individual  debt.  The  latter  had  no  actual 
or  apparent  authority  to  issue  such  checks  in  payment  of  his  own 
debt. 

The  court  held  that  the  payee  was  chargeable  with  notice  of  the 
treasurer's  incapacity  thus  to  issue  the  checks,  saying:5 

"The  checks  themselves  gave  notice  of  a  suspicious  fact  and 
invited  inquiry  in  relation  thereto.  They  showed  upon  their  face 
that  Briggs  zvas  apparently  using  the  money  of  the  plaintiff  for 
his  own  purposes,  since  they  were  not  his  checks  but  the  checks  of 
a  corporation  issued  by  him  as  its  treasurer.  In  the  absence  of 
express  authority,  or  of  that  which  may  be  implied  from  past 
conduct  known  to  the  corporation,  he  could  not  lawfully  use  the 
checks,  which  stood  as  its  money,  for  such  a  purpose,  as  the  de- 
fendant is  presumed  to  have  known.  There  was  no  express  au- 
thority and  nothing  to  indicate  that  Briggs  was  impliedly  author- 
ized to  thus  use  the  money  of  the  plaintiff  and  the  presumption 
was  the  other  way." 

While  these  cases  decided  that  notice  to  the  bank  was  given 
by  an  attempt  to  use  representative  funds  for  a  debt  known  to  be 
personal  or  apparently  personal,  they  did  not  decide  whether  notice 
sufficient  to  charge  the  bank  would  be  constituted  merely  by  the 

4 (1900)  164  N.  Y.  281. 
*Supra,  284. 
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deposit  of  a  representative  check  in  the  individual  account.  In  the 
case  of  a  deposit  in  the  personal  account  the  bank  would  not 
know,  under  ordinary  circumstances,  of  any  actual  application  of 
the  trust  moneys  to  personal  obligations — which  might  distinguish 
the  Gerard  case  from  that  under  consideration.  It  was  still  doubt- 
ful whether  the  courts  would  go  so  far  as  to  hold  that  by  allowing 
the  trustee  to  place  the  funds  in  his  individual  account,  whence 
there  might  be  a  possible  application  to  personal  uses,  such  notice 
would  be  made  out  as  to  charge  the  bank  with  the  duty  to  make 
inquiry  concerning  the  trustee's  authority  thus  to  handle  the  trust 
moneys.  It  is  true  that  in  Spaulding  v.  Kelly,6  the  court  came 
very  close  to  deciding  this  question.  The  action  was  brought  by 
the  plaintiff  as  assignee  for  creditors  of  private  bankers  carrying 
on  business  under  the  name  of  Witmer  Brothers  against  the  sur- 
vivor of  the  firm  of  Ways  &  Kelly,  to  recover  the  amounts  due 
on  two  promissory  notes  made  by  Ways,  one  of  the  members  of 
the  firm,  in  the  firm  name  to  his  own  order.  The  plaintiff's  as- 
signors discounted  these  notes  for  Ways  and  credited  the  proceeds 
to  his  individual  account  which  account  was  subject  to  and  was 
thereafter  depleted  by  the  personal  check  of  Ways. 

After  referring  to  Union  Natl.  Bank  v.  Under  hill,7  in  which 
case  partnership  paper  was  used  to  pay  an  individual  debt,  the 
court  used  this  significant  language:8 

"With  a  slight  change  in  the  language  of  the  Court  of  Appeals 
in  applying  the  above  principle  to  the  case  before  it,  we  may  apply 
the  same  principle  to  the  case  before  us  and  say  that  Witmer 
Brothers  were  bound  to  know  that  Ways  had  no  right  to  use  the 
partnership  to  create  or  increase  his  individual  credit  or  account 
at  the  bank  without  the  consent  of  his  partner,  and  they  were 
chargeable  with  notice  that  the  notes  were  wrongfully  made  and 
issued." 

The  Spaulding  case  was  decided  by  the  Fifth  Department  in 
1887.  For  some  reason  it  has  been  lost  sight  of  since  that  time. 
While  it  has  not  been  distinguished  or  overruled,  apparently  it 
has  not  been  cited  or  referred  to.  Its  authority,  therefore,  might 
be  said  to  be  somewhat  doubtful — particularly  as  the  courts  in 
the  First  Department,  which  comprises  the  greatest  banking  centre, 
might  not  have  been  willing  to  follow  the  Fifth  Department. 

The  law  of  New  York  State  stood  thus  until  after  February, 

*(N.  Y.  1887)  43  Hun  301. 
7 (1886)  102  N.  Y.  336. 
*  Supra,  306. 
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1909,  by  which  time  the  Court  of  Appeals  had  rendered  its  de- 
cision of  Ward  v.  City  Trust  Co.9  and  Squire  v.  Ordemann,10 
which  held  no  more  than  what  the  Gerard  and  the  Paviour  cases 
had  decided. 

Outside  of  the  State  of  New  York,  however,  the  weight  of 
authority  was  to  the  effect  that  a  bank  would  not  be  liable  under 
the  circumstances  supposed. 

In  Gray  v.  lohnston,11  the  House  of  Lords  had  decided  that  an 
executrix,  having  a  credit  with  bankers  in  her  estate  account, 
might  check  against  this  account  to  the  order  of  a  firm  in  which 
she  was  a  member,  deposit  such  check  in  the  firm's  account  and 
subsequently  use  the  money  to  pay  the  firm's  debts  without  thus 
giving  to  the  bankers  such  notice  as  to  place  upon  them  the  duty 
of  inquiry.  So,  too,  in  Coleman  v.  Bucks  &  Oxon  Union  Bank,12 
the  trustee  forwarded  to  the  bank  certain  moneys  to  be  placed  to 
the  credit  of  the  trust.  At  the  time,  however,  he  had  no  trust 
account  with  the  bank  and  the  moneys  were  credited  to  his  per- 
sonal account.  The  trustee  continued  to  draw  on  the  account, 
and  it  subsequently  proved  that  he  had  misapplied  the  trust  funds. 
Recovery  was  refused  upon  the  ground,  in  part,  that  if  there  had 
been  a  trust  account,  the  trustee,  without  rendering  the  bank  re- 
sponsible, could  have  "drawn  a  check  for  the  amount  and  paid  it 
into  his  private  account." 

In  Shields  v.  Bank  of  Ireland,13  one  of  two  executors  for- 
warded estate  moneys  to  the  Bank  of  Ireland  to  be  credited  to  his 
individual  account.  The  bank  knew  that  the  moneys  were  a  part 
of  the  estate  but  nevertheless  was  absolved  from  liability.  The 
court,  in  rendering  its  decision,  took  occasion  to  comment  upon  the 
business  difficulties  which  would  be  necessitated  by  imposing  upon 
the  bank  a  duty  to  make  inquiry  as  to  whether  the  trust  funds 
were  being  properly  applied: 

"In  the  present  case,  the  bank  had  notice  that  the  two  sums  in 
question  had  come  to  the  hands  of  their  customers,  James  and 
Michael  Shields,  and  that  they  were  the  executors  of  Patrick 
O'Neill.  What  were  they  to  do  when  the  money  was  brought  to 
be  lodged  to  the  credit  of  Patrick  and  Michael  Shields'  account? 
Were  they  to  say,  show  us  how  you  as  executors  are  entitled  to 


•(1908)  192  N.  Y.  61. 
10 (1909)   194  N.  Y.  394. 
"(1868)  L.  R.  3  H.  L.  t. 
"[1897]  2  Ch.  243. 
"[1901]   1  Ir.  R.  222,  237. 
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lodge  this  to  the  account  of  one  of  yourselves.  Fancy  such  a 
question  being  put  across  the  counter  by  a  bank  clerk !  And  if  the 
money  was  once  received  and  dealt  with  in  that  way,  what  was  to 
be  done  ?  The  bank  had  no  power  of  themselves  to  set  up  a  new 
account,  'trust  account,  &c.'  The  whole  thing  was  completed  once 
the  credit  was  given  to  the  account  of  P.  &  M.  Shields.  Yet  for 
all  the  bank  knew,  the  fund  might  have  belonged  to  Michael 
Shields  beneficially." 

In  this  country,  also,  the  tendency  of  the  courts  was  to  refuse 
recovery  against  the  bank. 

In  Batchelder  v.  Central  National  Bank  of  Boston,1*  a  check 
drawn  to  the  order  of  the  trustee  was  indorsed  by  him  and  de- 
posited in  his  individual  account.  Thereafter  the  moneys  were 
misapplied.    The  court  dismissed  the  bill  against  the  bank,  saying : 

"Under  those  circumstances  it  cannot  be  ruled  as  a  matter  of 
law  that  for  him  to  deposit  to  his  personal  account  funds  which  he 
took  as  trustee  was  a  dishonest  act  on  his  part,  or  that  the  circum- 
stance that  the  check  so  deposited  was  one  payable  to  his  order 
as  trustee  gave  the  bank  reason  to  believe  that  the  depositor  was 
acting  dishonestly." 

So,  too,  in  the  case  of  Safe  Deposit  &  Trust  Co.  v.  Diamond 
National  Bank,15  an  administrator,  who  had  no  estate  account,  in- 
dorsed checks  drawn  to  his  order  as  administrator  and  deposited 
them  in  his  individual  account  whence  they  were  checked  out  and 
misappropriated.  The  court,  in  applying  the  analogy  of  a  cash 
transaction,  thus  expressed  itself : 

"Upon  the  checks  which  were  received  by  the  administrator, 
he  had  the  undoubted  right  to  draw  the  money;  and  if  he  chose, 
thereupon,  to  deposit  the  money  thus  received  to  the  credit  of  his 
own  account,  he  had  a  perfect  right  to  do  so.  What  he  did  do 
was  nothing  more  than  equivalent  of  such  action  on  his  part."16 

It  is  true  that  in  the  Batchelder  and  the  Safe  Deposit  Company 
cases  the  trustee  did  not  have  any  trust  account  in  the  bank,  which 
fact  may  perhaps  render  these  cases  different  from  the  present 
one.  Where  there  is  a  trust  account  in  the  bank,  clearly  such  ac- 
count should  receive  the  deposit  of  trust  funds.  If,  however, 
there  is  only  an  individual  account  there  is  less  apparent  impro- 
priety in  allowing  such  account  to  receive  the  deposit.  The  same 
principle,  however,  would  probably  control  both  cases,  for  if  there 

"(1905)   188  Mass.  25. 
"(1900)  194  Pa.  St.  334. 

lsSee  also  Rhinehart  v.  New  Madrid  Banking  Co.  (1903)  99  Mo.  App. 
381;  Martin  v.  Kansas  Nat.  Bank  (1903)  66  Kan.  655. 
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is  a  fault  upon  the  part  of  the  bank  in  allowing  trust  moneys, 
with  its  knowledge,  to  percolate  into  the  individual  account,  the 
obvious  preventative  of  liability  would  be  to  require  the  trustee 
to  open  a  trust  account  for  trust  funds.17  At  any  rate,  no  dis- 
tinction has  as  yet  been  made  between  the  two  classes  of  cases. 

Depositaries,  moreover,  had  been  held  faultless  even  where  a 
trustee  had  a  trust  account,  as  well  as  an  individual  account.  In 
Goodwin  v.  American  National  Bank,18  an  executor  had  both  an 
estate  and  an  individual  account  in  the  same  bank.  The  bank 
discounted  for  him  an  estate  note,  receiving  as  security  certain 
property  of  the  estate.  The  proceeds  of  the  discount  were  cred- 
ited to  the  executor's  individual  account  and  he  subsequently  mis- 
applied them  to  his  own  uses.  The  court  decided  in  favor  of  the 
defendant,  basing  its  opinion  upon  this  reasoning: 

"And  a  check  drawn  either  individually  or  officially,  payable  to 
order  or  bearer,  is  so  nearly  the  equal  of  currency  in  case  of 
transfer,  and  performs  so  many  offices  of  payment  between  indi- 
viduals and  executors,  between  the  latter  and  trustees,  and  between 
these  again  and  individuals,  without  giving  any  evidence  when 
presented  either  of  the  number  or  character  of  the  transactions 
of  which  it  has  been  made  a  part  or  of  the  payments  which  it  has 
effected,  that  the  law  will  not  charge  the  officers  of  a  bank  ivith 
knozvledge  that  a  depositor  has  committed  a  fraud,  nor  impose 
upon  them  the  duty  of  inquiry,  because  he  has  drawn  upon  a 
treasurer's  account  checks  payable  to  himself  or  to  bearer,  or  has 
transferred  money  from  it  to  his  own  and  from  his  own  to  it. 
They  are  not  required  to  assume  the  hazard  of  correctly  reading 
in  each  check  the  purpose  of  the  drawer." 

On  the  other  hand,  all  of  the  courts,  before  whom  these  ques- 
tions had  been  taken,  did  not  concur  in  absolving  the  financial 
institutions.  In  Farmers'  Loan  &  Trust  Co.  v.  Fidelity  Trust 
Co.,19  a  draft  drawn  by  a  general  land  agent  upon  his  principal 
had  been  cashed  for  him  by  the  plaintiff  Trust  Company.  For  the 
proceeds  he  received  from  it  a  certificate  of  deposit  in  his  indi- 
vidual name.  The  money  raised  upon  this  certificate  was  used  for 
individual  purposes.  The  court  said,  in  holding  that  the  plaintiff 
could  not  recover  from  the  principal  the  amount  advanced  to  the 
agent  upon  the  draft: 

"When  an  agent  draws  a  draft  in  the  name  of  his  principal,  and 
receives   from  a  bank  money  therefor,  the  presumption,   in  the 

''Commercial  Bank  v.  Jones  (1857)   18  Tex.  811,  819. 
,8(i88i)  48  Conn.  550. 
19(i8o8)  86  Fed.  541- 


BANKS  RECEIVING    TRUST   CHUCKS.  435 

absence  of  any  showing  to  the  contrary,  is  that  he  receives  the 
money  in  the  same  capacity  in  which  he  draws  the  draft ;  that  is  to 
say,  as  agent.  But  when  the  agent,  for  such  draft,  asks  for  and 
receives  from  the  bank  a  certificate  of  deposit  in  his  individual 
name,  not  only  is  such  bank  thereby  put  upon  inquiry  as  to  why, 
for  money  of  the  principal,  the  agent  wants  such  certificate  in  his 
individual  name,  but  such  conduct — nothing  to  the  contrary  ap- 
pearing— is  equivalent  to  a  declaration  by  the  agent  that  the  money 
is  received  by  him  in  his  individual  capacity,  and  for  his  indi- 
vidual use     *     *     *." 

In  Commercial  Bank  v.  Jones,20  an  agent,  with  the  knowledge 
of  the  bank,  deposited  his  principal's  money  in  his  own  account. 
A  portion  of  this  money  was  subsequently  applied  upon  an  in- 
debtedness from  the  agent  to  the  bank,  but  a  portion  of  it  was 
applied  to  uses  in  which  the  bank  was  not  interested.  The  court 
said  :21 

"It  cannot  be  doubted  that  Dye  [the  agent]  had  authority  to 
deposit  this  money  in  bank  on  account  of  the  plaintiffs;  if  not 
conferred  in  express  terms,  at  least  impliedly  from  the  nature  of 
the  transaction.  It  was  intended  by  the  plaintiffs  that  it  should 
be  so  deposited.  *  *  *  There  can  be  no  clearer  proposition 
than  that  they  had  no  right  to  pass  the  deposit  to  the  private 
account  of  Dye.  Whenever  they  did  so,  they  were  guilty  of  a 
fraudulent  conversion  of  the  money  of  the  plaintiffs ;  because  they 
knew  the  money  was  not  Dye's,  but  the  plaintiffs',  and  that  he  had 
no  authority  or  right  to  have  it  passed  to  his  private  account." 

In  Duckett  v.  Mechanics  Bank,22  a  trustee  deposited  in  his 
individual  account  a  check  drawn  for  deposit  to  his  credit  as 
trustee.  The  court  held  that  the  bank  was  liable  because  it  had 
been  instructed  to  place  this  check  in  a  trust  account.  In  the 
present  instance,  it  might  perhaps  be  said  that  in  the  case  of  all 
checks  drawn  to  a  trustee  the  bank  impliedly  is  directed  to  credit 
the  check  to  the  trust  account. 

If  it  be  regarded,  thus,  that  checks  drawn  to  a  trustee  are 
directed  by  implication  to  be  deposited  to  a  trust  account,  the 
case  of  Ihl  v.  Bank  of  St.  Joseph23  is  also  dangerous  for  the  banks. 
Here  the  court  held : 

"If  the  plaintiff  had  directed  the  bank  to  credit  the  proceeds 
of  the  drafts  to  the  account  of  A,  and  the  bank  had  credited  the 

"Supra. 

"Ibid.  820. 

a(i8Q7)  86  Md.  400. 

"(iSS;)  26  Mo.  App.  129,  141. 


436  COLUMBIA    LAW   REVIEW. 

proceeds  of  the  drafts  to  the  account  of  B,  the  bank  would  not 
have  been  thereby  relieved  of  liability.  The  bank  would  have 
still  owed  to  plaintiff  the  amount  collected. 

"The  difference  between  the  individual  account  of  Frenger  and 
the  account  of  Frenger,  as  trustee,  is  quite  as  great  as  the  differ- 
ence between  the  account  of  A,  and  the  account  of  B." 

In  the  case,  then,  which  we  have  supposed,  of  the  banks  and 
trust  companies  which  sought  advice  of  counsel  during  the  year 
1905  or  before,  the  results  were  necessarily  indefinite  and  unsatis- 
factory. The  exact  question  was  of  novel  impression  in  this 
State  and  the  manner  of  the  court's  decision  upon  future  cases 
could  not  well  be  prognosticated.  It  might  have  been  said  that 
the  New  York  courts  would  probably  follow  the  weight  of  au- 
thority as  it  existed  outside  of  this  State.  Subsequent  events,  how- 
ever, have  proved  the  wisdom  of  such  counsel  as  advised  that  the 
transaction  was  dangerous. 

The  first  case  which  arose  in  this  State  was  decided  in  Decem- 
ber, 1906.  In  Mills  v.  Nassau  Bank,2i  one  Wallace,  possessing  a 
power  of  attorney  from  an  executrix,  indorsed  a  check  drawn  to 
her  order  as  executrix  and  having  then  indorsed  it  with  his  own 
name,  deposited  it  in  his  individual  account  with  the  defendant. 
The  bank  collected  it  and  subsequently  paid  it  out  upon  Wallace's 
individual  checks.  The  Supreme  Court  in  New  York  county 
refused  to  regard  the  defendant  as  liable,  holding  analogous  the 
cash  transaction  which  we,  at  the  outset,  have  considered. 
Blanchard,  /.,  said: 

"The  power  of  attorney  was  sufficient  to  authorize  any  debtor 
of  the  estate  to  pay  over  to  Wallace  the  amount  of  his  debt  in 
cash  in  satisfaction  of  his  debt.  Similarly,  it  authorized  Wallace, 
if  he  so  desired,  to  employ  the  usual  agency  of  the  bank  to  collect 
the  claim,  and  thereafter  to  receive  the  cash  from  the  bank.  It 
cannot  be  contended  that  anything  different  has  been  done  in  the 
present  case,  where  the  bank,  instead  of  physically  delivering  the 
cash  to  Wallace,  has  credited  him  with  the  amount  upon  its  books. 
So  long  as  the  bank  delivers  to  Wallace  the  cash  or  holds  itself 
ready  to  deliver  the  cash  upon  order  at  any  time,  without  assert- 
ing any  set-off  against  the  indebtedness  by  reason  of  extraneous 
transactions,  it  has  performed  its  duty.  The  application  which 
Wallace  made  of  the  funds  thus  placed  to  his  credit  can  no  more 
be  the  responsibility  of  the  bank  than  can  the  disposition  of  the 
cash  which  Wallace  might  have  received  in  case  he  had  exercised 
his  legal  right  under  the  power  of  attorney  and  received  the  pro- 
ceeds of  the  check  in  money." 

"(N.  Y.  1906)  52  Misc.  243. 
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No  appeal  was  taken  from  this  decision,  so  that  it  was  not 
until  some  time  afterwards  that  the  higher  courts  received  the 
opportunity  to  express  their  views.  When  they  did,  however,  the 
divergence  of  opinion  which  resulted  among  the  various  judges, 
to  whom  the  question  was  presented,  is  remarkably  interesting. 

In  May,  1909,  the  New  York  Special  Term  rendered  a  decision 
overruling  the  defendant's  demurrer  to  the  complaint  in  an  action 
brought  by  the  Havana  Central  Railroad  Company  v.  Knicker- 
bocker Trust  Company.  The  facts  alleged  in  the  complaint  were 
as  follows:  One  Van  Voorhis,  the  treasurer  of  the  plaintiff  cor- 
poration, drew  certain  checks  to  his  order  signed  in  the  name  of 
the  Havana  Central  Railroad  Company  by  himself  as  treasurer. 
These  checks  were  drawn  upon  the  deposit  account  of  the  plain- 
tiff corporation  with  the  Central  Trust  Company.  Van  Voorhis 
then  indorsed  the  checks  and  deposited  them  in  his  individual 
account  with  the  defendant  Trust  Company.  The  defendant,  there- 
after, presented  them  to  the  Central  Trust  Company;  and  having 
received  the  proceeds,  credited  them  to  the  individual  account  of 
Van  Voorhis.    By  him  they  were  subsequently  misappropriated. 

Upon  appeal  to  the  Appellate  Division  in  the  First  Depart- 
ment,25 it  was  decided  by  a  vote  of  three  justices  to  two  that  the 
complaint  stated  a  cause  of  action,  the  ground  of  the  decision 
being  that  the  case  was  not  different  from  the  old  Gerard  case  in 
which  representative  moneys  were  applied  to  individual  uses.  In 
effect  the  Gerard  case  was  the  basis  of  the  prevailing  opinion. 
On  the  other  hand,  two  very  able  justices  dissented  upon  the  ground 
that  the  defendant  Trust  Company  had  no  notice  that  Van  Voorhis 
was  paying  his  individual  obligations  with  the  moneys  of  his  trust. 
Justice  Scott  could  see  no  impropriety  in  the  acceptance  of  the 
checks  as  a  deposit  "to  the  credit  of  the  very  person  who  was 
presumptively  entitled  to  the  custody  of  the  fund."  Nor  in  the 
paying  out  of  the  money  upon  individual  checks,  could  he  see  any 
fault  upon  the  part  of  the  bank — believing  that  the  result  of  the 
deposit  of  this  money  in  the  account  of  Van  Voorhis,  as  an  indi- 
vidual, was  to  render  such  individual  account  "in  effect  the  account 
of  Van  Voorhis,  as  Treasurer." 

In  March,  1910,  the  case  reached  the  Court  of  Appeals.26  The 
interest  which  it,  at  that  time,  had  aroused  among  banks  and  trust 
companies  in  general  is  shown  by  the  fact  that  both  the  American 

25  (N.  Y.  1909)  135  App.  Div.  313. 
w(i9io)   198  N.  Y.  422. 
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Bankers'  Association  and  the  New  York  State  Bankers'  Associa- 
tion applied  to  the  Court  of  Appeals  and  received  its  permission 
to  file  briefs  in  support  of  the  demurrer  to  the  complaint.  Their 
position  was  that  to  hold  the  defendant  Trust  Company  liable 
under  the  circumstances  would  be  to  impose  excessive  hardships 
and  burdens  upon  the  banking  world. 

In  spite  of  this  general  desire  and  effort  to  have  the  law  settled 
upon  the  question  which  we  now  have  under  consideration,  the 
Court  of  Appeals  refused  to  settle  it.  By  a  unanimous  decision 
it  reversed  the  judgment  of  the  Appellate  Division — but  upon  the 
narrow  ground  that,  even  if  the  receipt  of  the  check  for  credit  to 
the  individual  account  called  for  an  inquiry  on  the  part  of  the  bank 
to  which  it  was  offered,  the  defendant  Trust  Company  had  ful- 
filled its  duty  in  this  regard  by  presenting  the  check  to  the  Central 
Trust  Company  upon  which  it  had  been  drawn.  The  court  was 
of  the  opinion  that  the  banking  institution  with  which  the  account 
had  been  opened  was  the  plaintiff's  agent  to  satisfy  presenting 
banks  as  to  the  validity  of  checks  drawn  upon  the  plaintiff's 
account.  In  such  case  the  court  held  the  defendant  Trust  Com- 
pany was  in  the  position  of  a  "third  person  who  has  received  it 
[the  check]  in  good  faith  relying  on  the  representation  of  the 
deposit  bank  that  the  check  was  all  right  and  had  subse- 
quently parted  with  the  money."  It  was  not  decided  however, 
whether  the  bank  which  receives  a  representative  check  for  deposit 
to  an  individual  account  is  bound  to  make  inquiry,  for  the  neces- 
sity of  such  inquiry  was  assumed.  Nor  was  it  decided  whether  a 
liability  would  exist  if  the  trustee  should  have  a  representative  and 
an  individual  account  in  the  same  institution.27 

The  precise  question  under  consideration,  however,  has  at  last 
come  before  the  higher  courts.  In  Niagara  Woolen  Co.  v.  Pacific 
Bank,28  the  Appellate  Division  for  the  First  Department,  in 
December,  1910,  rendered  its  decision  affirming  the  judgment  of 
the  court  below  in  favor  of  the  plaintiff.  The  Niagara  Woolen 
Company  had  an  account  with  the  defendant.  Philip  Horowitz, 
who  was  president  of  the  plaintiff  corporation,  opened  an  account 
in  the  same  bank  in  the  name  of  Philip  Horowitz  &  Son — which 

"The  Havana  Central  Co.  case,  as  decided  by  the  Appellate  Division, 
was  followed  in  the  First  Department  in  Parks  v.  Knickerbocker  Trust 
Co.  (N.  Y.  1910)  137  App.  Div.  719,  and  in  Lanning  v.  Trust  Co.  of 
America  (N.  Y.  1910)  137  App.  Div.  722.  Neither  of  these  cases,  how- 
ever, is  particularly  important  in  the  present  connection. 

M(N.  Y.  1910)   141  App.  Div.  265. 
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was  his  firm  name.  In  June,  1904,  he  began  to  deposit  in  this  bank, 
to  the  credit  of  Philip  Horowitz  &  Son,  checks  drawn  to  the  order 
of  the  plaintiff,  indorsed  in  blank  in  the  name  of  the  plaintiff  by 
himself  as  president,  and  then  indorsed  with  the  firm  name  under 
which  he  did  business.  He  continued  to  make  such  deposits  until 
October,  1904,  when  the  total  of  the  plaintiff's  checks  thus  de- 
posited was  eighty-nine.  It  subsequently  proved  that  he  had  ap- 
plied the  proceeds  of  these  checks  to  his  own,  or  his  firm's, 
purposes. 

Divergence  again  took  place  between  the  justices  of  the  Appel- 
late Division.  The  majority  of  the  court  were  again  of  the  opinion 
that  the  case  came  within  the  principle  of  the  decisions  which 
impose  a  liability  where  representative  moneys  have  been  applied 
to  individual  obligations.  As  this  decision  is  the  latest  expression 
of  opinion  in  this  State  on  the  question,  we  may  set  it  out  some- 
what in  full  :** 

"I  assume  as  the  settled  law  of  this  State  that  if  Horowitz  had 
presented  these  checks  to  the  defendant  bank  and  asked  the 
defendant  to  receive  them  as  payment  of  an  indebtedness  existing 
in  favor  of  the  defendant  against  either  Horowitz  individually  or 
the  firm  of  Philip  Horowitz  &  Son,  of  which  he  was  a  member, 
the  defendant  would  have  been  put  upon  inquiry  as  to  the  right 
of  Horowitz  to  use  the  money  of  the  plaintiff  to  pay  his  individual 
indebtedness.  ( Ward  v.  City  Trust  Co.,  192  N.  Y.  61 ;  Squire 
v.  Ordemann,  194  id.  394;  Havana  Central  R.  R.  Co.  v.  Knicker- 
bocker Trust  Co.,  135  App.  Div.  313,  and  cases  there  cited.) 
I  also  assume  that  the  same  rule  would  apply  if  Horowitz  had 
presented  these  checks  to  the  defendant  and  instructed  it  to  collect 
them  and  pay  a  debt  of  Horowitz  or  his  firm  to  a  third  party,  the 
defendant  thus  having  notice  of  the  fact  that  Horowitz  was  using 
the  plaintiff's  checks  to  pay  his  individual  indebtedness.  As  I 
understand  the  rule,  it  is  not  based  upon  the  fact  that  the  bank 
received  an  advantage  by  reason  of  this  defalcation  or  breach  of 
trust  of  Horowitz,  but  solely  upon  the  fact  that  the  defendant  was 
chargeable  with  notice  that  Horowitz  was  using  the  money  in- 
trusted to  him  as  agent  or  trustee  for  a  purpose  not  within  the 
terms  of  his  agency  or  trust,  but  for  his  own  personal  advantage. 
This  was  not  the  case  of  one  independent  check,  but  a  series  of 
transactions  extending  over  months,  during  which  time  there  was 
a  constant  diversion  of  checks  drawn  to  the  order  of  the  plaintiff 
deposited  with  the  defendant,  collected  by  it,  and  then  applied  by 
it  to  the  individual  account  of  Horowitz  or  his  firm.  By  the  act 
of  Horowitz  in  depositing  these  checks,  and  of  the  defendant  in 
accepting  and  collecting  them,  it  became  liable  to  Horowitz's  firm, 

"Ibid.  267. 
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and  recognized  its  liability  by  paying  out  to  the  order  of  Horo- 
witz's firm  checks  drawn  on  it  by  that  firm.  Was  this  notice  to 
the  bank  that  Horowitz  was  misapplying  or  using  for  his  own 
purposes  the  checks  drawn  to  the  order  of  the  plaintiff,  and  which 
upon  their  face  appeared  to  be  the  plaintiff's  property? 

"*  *  *  But  applying  the  principle  which  the  Court  of  Ap- 
peals has  now  definitely  stated  to  be  the  law  of  this  State,  as 
illustrated  in  Ward  v.  City  Trust  Co.  {supra),  namely,  that  the 
question  is  merely  one  of  notice  to  the  bank,  it  seems  to  me  that 
it  can  make  no  difference  whether  the  bank  knew  that  Horowitz 
was  applying  the  proceeds  of  the  checks  belonging  to  plaintiff  to 
his  own  debt  to  the  bank  or  to  satisfy  his  private  obligations  to 
others ;  that  in  either  case,  where  inquiry  would  have  at  once  dis- 
closed the  limitations  of  Horowitz's  authority  and  that  he  was 
misappropriating  the  property  of  the  plaintiff,  the  bank  cannot 
deliberately  shut  its  eyes  to  facts  which  upon  their  face  show 
a  misapplication  and  thus  aid  a  defaulting  officer  or  trustee  in 
securing  the  proceeds  of  his  defalcation." 

Two  of  the  justices  (although  not  the  same  two  as  in  the 
Havana  case)  again  dissented  from  the  majority  upon  the  ground 
that,  in  the  past,  a  liability  has  been  imposed  only  where  the  bank, 
to  which  the  diverted  money  was  paid,  "received  it  in  payment  of 
a  debt,  or  in  some  way  reaped  a  benefit  from  the  payment" — thus 
becoming  with  notice  an  active  participant  in  the  diversion.  Jus- 
tice Scott  expressed  himself  thus:30 

"Where  that  fact  has  been  absent,  as  for  instance  in  a  case  like 
the  present,  where  the  bank  was  a  mere  conduit  or  collecting 
agency,  asserting  no  title  to  or  right  to  retain  the  money  for  its 
own  advantage,  a  different  rule  has  uniformly  been  adopted." 

The  Niagara  Woolen  Company  case,  then,  is  the  present  law 
of  New  York  State.  An  appeal  has  been  taken  to  the  Court  of 
Appeals  from  this  judgment  of  the  Appellate  Division,  but  it 
will  be  some  months  before  the  much  vexed  question  is  finally 
decided.  In  the  meantime  we  can  but  speculate  as  to  what  the 
outcome  will  be.  In  thus  speculating  we  have  what  slight  aid  may 
be  gathered  by  comparing  the  decision  of  the  Court  of  Appeals 
in  the  Havana  Central  Company  case  with  the  prevailing  and  dis- 
senting opinions  in  the  Niagara  Woolen  Company  case.  In  the 
latter  case  the  prevailing  opinion  seems  to  have  been  based  in 
part  upon  the  theory  that  the  Court  of  Appeals  in  the  Havana 
Central  Company  case  "recognised  the  duty  to  make  inquiry  and 
that  a  bank  upon  which  the  checks  were  drawn  was  the  proper 

"Ibid.  271. 
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person  to  inquire  of,  and  its  payment  of  the  checks  was  an  answer 
to  that  inquiry  upon  which  the  defendant  could  rely."  As  we 
regard  it,  however,  the  Court  of  Appeals  did  not  recognize  such 
duty,  but  merely  assumed  it,  arguendo,  for  the  language  of  that 
court  was  to  the  effect  that  "if  it  be  conceded  that  the  offer  of 
such  a  check,  for  deposit  to  the  individual  account  of  an  officer, 
calls  for  some  inquiry  *  *  *  the  Knickerbocker  Trust  Com- 
pany in  the  present  case  did  all  that  the  law  demands." 

The  prevailing  opinion  in  the  Appellate  Division  is  based,  also, 
upon  the  view  that  the  liability  of  the  bank  does  not  depend  upon 
the  fact  that  the  bank  received  an  advantage  from  the  transaction. 
We  believe  that  this  is  the  correct  view,  for  the  question  involved 
is  not  the  bank's  profit  but  the  bank's  notice  of  misapplication. 
Of  course,  if  the  bank  receives  trust  moneys  in  payment  of  a 
personal  obligation,  it  knows  of  the  misapplication.  But  it  is 
not  necessary  that  the  bank  receive  such  advantage,  because  there 
are  many  other  instances  in  which,  also,  it  would  have  notice  of 
the  misapplication. 

The  Court  of  Appeals,  however,  in  the  Havana  Central  Com- 
pany case  does  make  this  comment: 

"Here  the  checks  were  not  designed  to  discharge  any  obligation 
ozving  to  the  defendant.  The  defendant  merely  collected  the 
amounts  thereof  and  placed  the  same  to  the  credit  of  the  payee." 

While  the  language  which  we  have  just  quoted  did  not  prop- 
erly form  a  part  of  the  decision,  it  does  indicate,  nevertheless, 
that  the  court  has  given  some  consideration  to  the  opinion  which 
Justice  Scott  has  expressed  in  dissenting  from  the  majority  of  the 
Appellate  Division  in  the  Havana  Central  Company  and  the  JVta- 
gara  Woolen  Company  cases. 

It  is  thus  clear  that  the  decision  of  the  Court  of  Appeals 
cannot  be  foretold  with  any  certainty.  There  seems,  however, 
to  be  good  ground  for  believing  that  it  will  reverse  the  judgment 
of  the  Appellate  Division.  To  affirm  it  would  be  to  impose  upon 
the  banks  of  this  State  a  far  more  burdensome  duty  of  care  and 
inquiry  than  has  ever  been  required  of  them  before.  The  prac- 
tical business  difficulties  of  fulfilling  such  a  duty  would  be  great. 
If,  however,  the  Court  of  Appeals  should  decide  to  reverse  the 
two  lower  courts,  it  does  not  seem  that  it  should  do  so  on  the 
ground  stated  by  the  dissenting  opinion,  in  the  Niagara  Woolen 
Company  case,  which  made  the  bank's  profit  the  test  of  liability. 
The  logical  ground  for  reversal  would  seem  to  be  that  no  notice 
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of  an  intent  to  misappropriate  is  to  be  gathered  merely  from  the 
deposit  of  the  moneys  in  an  individual  account,  for  in  such  a  case 
it  is  not  clear  that  there  is  to  be  an  application  to  personal  uses. 

This  view  was,  in  part,  the  ground  of  Justice  Scott's  dissent 
in  the  Havana  Central  Company  case  (although  he  abandoned  it 
in  the  Niagara  case)  and  was  supported  to  some  extent  by  the 
language  of  the  Court  of  Appeals  in  the  same  case  :31 

"The  distinguishing  feature  between  this  case  and  the  cases 
relied  upon  to  support  the  judgment  which  has  been  rendered 
herein  is  that  in  the  cases  cited  the  form  of  the  transaction  was 
notice  to  the  party  receiving  the  check  or  other  instrument  that 
it  was  sought  to  be  used  to  pay  an  individual  debt  out  of  trust 
funds." 

The  Court  of  Appeals,  therefore,  may  do  one  of  several  things : 
First :  It  may  affirm  the  judgment  below  and  hold  the  bank  to 

responsibility  in  all  transactions  where  it  accepts  the  trust  check 

for  credit  to  the  personal  account  of  the  trustee. 

Second:  It  may  affirm  the  judgment  below  and  hold  the  bank 
liable  only  where  it  has  received  for  deposit  in  the  individual 
account  a  large  number  of  checks,  as  was  the  case  in  the  Niagara 
Woolen  Company  decision. 

Third:  It  may  reverse  the  judgment  below  and  hold  that  the 
bank  is  responsible  only  where  it  receives  a  personal  advantage 
from  the  transaction. 

Fourth:  It  may  reverse  the  judgment  below  and  hold  that  the 
bank  is  liable  only  where  it  has  notice  from  a  payment  to  itself 
or  otherwise  that  there  has  been  an  actual  application  of  the  trust 
funds  to  purposes  which  are  on  their  face,  individual  and  personal. 

The  fourth  course  would  seem  to  be  the  one  which  is  most 
reasonable.  There  are  many  honest  transactions  in  which  trust 
checks  are  deposited  in  individual  accounts  and  thence  drawn  to 
pay  trust  obligations.  It  is  certain  that  many  years  would  elapse 
before  depositors  would  cease  to  make  such  deposits.  In  the 
meantime  a  continual  duty  of  care  and  inquiry  would  be  imposed 
upon  the  banks  which  are  already  burdened,  particularly  in  New 
York  City,  with  their  full  capacity  of  cares  and  responsibilities. 

Nor  in  the  case  where  the  bank  has  no  notice  of  an  actual 
application  to  personal  uses  but  only  to  a  possible  application,  does 
it  seem  equitable  to  hold  the  bank  to  such  a  degree  of  responsi- 
bly ro,  429. 
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bility.  The  trustees  are  chosen  by  persons  who  have,  as  a  rule, 
unrestricted  power  of  selection,  and  the  bank,  therefore,  would 
ordinarily  be  justified  in  relying  upon  their  fitness  and  honesty. 

This  reliance,  however,  should  not  be  carried  beyond  its  proper 
limits.  Where  there  is  an  actual  application  to  a  debt  which  the 
trustee  personally  owes  the  bank,  or  to  any  other  debt  which  is 
a  personal  obligation  of  the  trustee,  there  is,  prima  facie,  a  mis- 
appropriation which  the  bank  should  not  be  allowed  to  disregard. 
The  line  of  demarkation  between  an  application  to  personal  uses 
and  a  deposit  in  the  individual  account  may  seem  to  be  rather 
vague ;  but  there  does  seem  to  be  a  legitimate  distinction  between 
the  two  cases  in  that  moneys  of  an  individual  account  are  not 
necessarily  applied  to  personal  debts,  whereas  in  the  case  where 
the  liability  should  exist  there  is  no  question  that  the  use  made 
of  the  check  is  personal. 

There  is  another  question  which  arises  from  the  decision  by 
the  Court  of  Appeals  in  the  Havana  Central  Company  case. 
There  the  Central  Trust  Company  in  which  the  trust  account  was 
deposited  was  held  to  be  the  proper  person  from  whom  inquiry 
should  be  made  by  the  Trust  Company  which  received  the  check 
for  deposit  to  the  individual  account.  It  would  seem  to  follow 
that  where  the  same  bank  has  both  the  trust  account  and  the  indi- 
vidual account  it,  as  the  holder  of  the  trust  account,  is  the  person 
to  answer  the  inquiry  of  itself  as  the  holder  of  the  individual 
account.  There  is  no  adjudication,  however,  as  to  its  liability 
where,  as  holder  of  a  trust  account  it  incorrectly  approves  of  the 
deposit  of  trust  checks  to  the  individual  account.  In  the  Havana 
Central  Company  case  the  liability  of  the  Central  Trust  Company 
was  in  no  way  decided  nor  even  indicated.  We  do  not  believe, 
however,  that  a  bank  which  holds  both  accounts  can  escape  lia- 
bility by  the  technicalities  of  any  such  dual  personality,  for  if 
there  is  a  fault  in  allowing  trust  moneys  to  be  placed  in  personal 
accounts,  the  bank  must  be  held  responsible  as  holder  of  the 
trust  account,  if  it  is  free  from  responsibility  as  holder  of  the 
personal  account. 

Prophesies,  however,  as  to  the  future  decision  of  the  Court  of 
Appeals  are  mere  guess  work.  Until,  then,  our  highest  court 
shall  either  lay  at  rest  or  endow  with  life  this  spectre  of  the 
banking  world,  it  must  needs  walk  in  its  present  form.  In  the 
meantime,  however,  the  spectre  has  sufficient  substance  to  cast 
upon  the  checks  of  a  trust  fund  received  for  deposit  to  an  indi- 
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vidual  account,  a  shade  closely  resembling  what  the  Court  of 
Appeals,  in  the  Paviour  case,  has  called  a  "shadow."  Whether 
this  incipient  shadow  will  disappear  in  the  light  of  the  decision 
which  we  await  we  cannot  tell;  but  we  do  know  that,  until  such 
time,  it  is  of  sufficient  size  and  importance  to  require  the  banking 
community  carefully  to  note  its  presence. 

Harold  C.  McCoixom. 
New  York. 


CORPORATE  PRIVILEGE  AGAINST  SELF 
INCRIMINATION. 

In  1904,  an  author  so  conservative  and  exact  of  statement  as 
Professor  Wigmore  wrote  in  his  treatise  on  evidence:1 

"It  is  also  plain,  on  the  other  hand,  that  a  corporation,  when 
discovery  is  sought  from  it  as  such,  is  to  be  equally  protected 
from  disclosure,  so  far  as  it  is  capable  of  committing  a  criminal 
act." 

In  1910,  Judge  Lacombe  in  the  United  States  Circuit  Court 
for  the  Southern  District  of  New  York  held  squarely  that  a  cor- 
poration 

"Cannot  avail  of  the  provisions  of  the  fifth  amendment  to  the 
Constitution,  which  declares  that  no  person  'shall  be  compelled 
in  any  criminal  case  to  be  a  witness  against  himself    *    *    *."2 

And  in  January,  191 1,  Judge  Hand  in  the  same  court  upheld 
the  validity  of  a  subpoena,  directed  to  no  human  being  but  solely 
to  a  coporation  and  commanding  it  to  produce  books  and  papers 
before  the  Grand  Jury  in  a  proceeding  against  itself.3  He  dis- 
posed of  respondent's  insistence  that,  by  a  long  series  of  prece- 
dents, corporations  are  persons  within  the  Bill  of  Rights,  and 
that  at  least,  if  a  part  of  the  "people"  to  be  protected  by  the 
Fourth  Amendment,  they  are  persons  within  the  "Fifth,"  by 
stating  "These  are  considerations  solely  for  the  Supreme  Court, 
they  do  not  concern  a  Judge  of  first  instance." 

The  process  by  which  Professor  Wigmore's  dictum  has  been, 
temporarily  at  least,  destroyed  and  every  vestige  of  corporate 
immunity  against  self  incrimination  swept  away  in  the  short  in- 
terval between  1904  and  191 1  presents  a  curious  intermingling  of 
motives,  purposes  and  reasoning.  The  causal  psychology  of  the 
change  is  two-fold — the  revolt  against  what  a  recent  writer  has 
called  "coddling  the  criminal"*  and  a  revolt  against  corporate 
immunity  and  privilege  generally.  It  may  be  that  each  of  these 
motives  can  be  justified.  As  to  the  former,  Professor  Wigmore's 
profound  consideration  of  the  policy  of  the  privilege  against  in- 
crimination, weighing  judicially  its  advantages  and  its  evils,  leads 

*4  Wigmore,  Evidence   31 16. 

*In  re  American  Sugar  Refining  Co.   (1910)    178  Fed.  109. 
"In  re  Bornn  Hat  Company  (1911)   184  Fed.  506. 

'Coddling  the  Criminal  by  C.  C.  Nott  Jr.   (1911)   107  Atlantic  Monthly 
164. 
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him  to  the  conclusion  that  "The  privilege  therefore  should  be 
kept  within  limits  the  strictest  possible."8  As  to  the  latter,  the 
general  attack  on  corporate  abuse  may  be  justly  entitled  to  use 
the  destruction  of  this  historic  privilege  as  a  weapon.  With  the 
justification  of  these  motives  we  are  not  here,  however,  primarily 
concerned.  We  refer  to  them  but  to  furnish  explanation,  not 
excuse,  for  the  reasoning  that  has  prompted  the  change  and 
curiously  warped  the  rules  of  law  on  this  subject  out  of  all  possi- 
bility of  logical  arrangement  until  the  final  word  shall  have  been 
spoken  by  the  Supreme  Court  and  order  once  more  restored  out 
of  chaos. 

The  case  which  gave  rise  to  this  confusion  was  the  so-called 
Hale  case.6  Mr.  Hale  was  Secretary  of  the  McAndrews  &  Forbes 
Company.  He  was  served  with  a  subpoena  duces  tecum  to  produce 
before  the  Grand  Jury  books  and  papers  of  the  corporation  in 
a  proceeding  against  the  corporation  under  the  Anti  Trust  Law 
of  July  2,  1890.  He  refused  to  obey  the  subpoena,  asserting  both 
his  own  privilege  and  the  privilege  of  the  corporation.  His  plea 
of  personal  privilege  was  held  to  be  bad,  both  by  the  Circuit 
Court  and  by  the  Supreme  Court,  because  of  the  Immunity  Act 
of  Feb.  19,  1903,  which  the  Supreme  Court  had  held  afforded 
the  witness  complete  protection  against  prosecution.  The  decision 
of  the  lower  court  did  not  really  involve  the  questions  with  which 
we  are  here  concerned,  and  held  that  the  subpoena  was  so  general 
as  to  amount  to  an  unreasonable  search ;  that  it  therefore  violated 
the  rights  of  Hale  under  the  Fourth  Amendment,  guaranteeing 
him  against  unreasonable  searches  and  seizures ;  but  that  he  would 
not  be  discharged  because  of  the  unwillingness  of  the  court  to 
interfere  with  the  action  of  the  Judge  of  concurrent  jurisdiction, 
who  had  made  the  contempt  order  and  in  view  of  the  fact  that 
an  appeal  was  to  be  taken  and  that  he  would  be  released  on  bail 
pending  the  appeal.7  In  the  Supreme  Court  the  actual  decision  of 
the  court  went  no  further  than  that  Hale  could  not  plead  his  own 
privilege  because  of  the  immunity  statute  and  could  not  plead  the 
corporation's  privilege  because  the  privilege  was  personal  to  the 
witness  only,  and  the  witness  could  not  plead  the  privilege  of  a 
third  party,  even  though  that  third  party  was  a  corporation  of 
which  he  was  an  officer. 

54  Wigmore,  Evidence   3102. 

Yn  re  Hale  (1905)  139  Fed.  496;  Hale  v.  Henkel  (1906)  201  U.  S.  43- 

'Brown  v.  Walker  (1896)  161  U.  S.  59i- 
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There  were  handed  down,  however,  four  opinions  in  all :  the 
opinion  of  the  court  by  Mr.  Justice  Brown,  concurring  opinions 
by  Justices  McKenna  and  Harlan,  and  a  dissenting  opinion  by  Mr. 
Justice  Brewer.  From  each  of  these  opinions  considerable  com- 
fort and  considerable  perturbation  has  been  drawn  by  counsel  on 
both  sides  of  the  controversy.  And  the  confusion  resultant  from 
the  decision  is  traceable  to  the  blind  following  of  excerpts  from 
the  opinions,  not  always  wholy  definite  in  themselves,  and,  stand- 
ing alone,  not  always  wholly  consistent  with  other  parts  of  the 
opinions.  A  careful  study  of  those  opinions  is  the  necessary  basis 
for  consideration  of  the  present  status  of  the  question. 

Mr.  Justice  Brown  first  holds  that  Hale  could  not  plead  his 
own  privilege  under  the  Fifth  Amendment,  because  of  the  im- 
munity guaranteed  to  him  by  the  act  of  Feb.  25,  1903.  He 
writes : 

"The  interdiction  of  the  Fifth  Amendment  operates  only 
where  a  witness  is  asked  to  incriminate  himself — *  *  *.  But 
if  the  criminality  has  already  been  taken  away,  the  Amendment 
ceases  to  apply." 

He  then  considers  the  immunity  statute  and  holds  it  to  be  an 
absolute  immunity  to  Hale.    The  opinion  then  continues: 

"But  it  is  further  insisted  that  while  the  immunity  statute 
may  protect  individual  witnesses  it  would  not  protect  the  corpo- 
ration of  which  the  appellant  was  the  agent  or  representative. 
This  is  true,  but  the  answer  is  that  it  was  not  designed  to  do  so. 
The  right  of  a  person  under  the  Fifth  Amendment  to  refuse  to 
incriminate  himself  is  purely  a  personal  privilege  of  the  witness. 
It  was  never  intended  to  permit  him  to  plead  the  fact  that  some 
third  person  might  be  incriminated  by  his  testimony,  even  though 
he  were  the  agent  of  such  person." 

It  should  be  noted  that  Mr.  Justice  Brown  here  does  not  say  that 
the  corporation  has  no  privilege. 

He  says  merely  that  the  witness  cannot  assert  the  corporation's 
privilege  in  refusing  to  answer  orally.    Then  follows : 

"The  question  whether  a  corporation  is  'a  person'  within  the 
meaning  of  this  Amendment  really  does  not  arise,  except  perhaps 
where  a  corporation  is  called  upon  to  answer  a  bill  of  discovery, 
since  it  can  only  be  heard  by  oral  evidence  in  the  person  of  some 
of  its  agents  or  employes." 

This  refers  obviously  to  oral  testimony  and  not  to  the  pro- 
duction of  documents. 
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An  officer  of  a  corporation  subpoenaed  to  testify  orally  could 
not  assert  the  corporation's  privilege.  The  corporation  cannot 
testify  orally. 

So  that,  as  a  matter  of  physical  possibility,  a  corporation  can- 
not assert  the  immunity  of  the  Fifth  Amendment  to  oral  ques- 
tioning because  a  corporation  cannot  be  a  witness  under  oral 
questioning. 

Mr.  Justice  Brown  continues: 

"The  Amendment  is  limited  to  a  person  who  shall  be  com- 
pelled in  any  criminal  case  to  be  a  witness  against  himself,  and 
if  he  cannot  set  up  the  privilege  of  a  third  person,  he  certainly 
cannot  set  up  the  privilege  of  a  corporation.  *  *  *  Indeed,  so 
strict  is  the  rule  that  the  privilege  is  a  personal  one  that  it  has 
been  held  in  some  cases  that  the  counsel  will  not  be  allowed  to 
make  the  objection." 

Therefore,  there  is  nothing  in  this  language  which  holds  that 
a  corporation,  when  put  in  the  only  physical  situation  in  which  it 
may  be  compelled  to  give  evidence  against  itself,  namely,  by  the 
production  of  documents,  cannot  assert  the  immunity  of  the  Fifth 
Amendment  or  of  the  common  law.  Mr.  Justice  Brown  then  takes 
up  the  question  of  the  production  of  documents,  and  reaches  the 
conclusion  that  to  compel  a  man  to  produce  his  papers  is  com- 
pelling him  to  be  a  witness  against  himself,  and  is  the  equivalent 
of  a  search  and  seizure,  under  the  Fourth  Amendment. 

The  Justice  then  refers  to  the  fact  that  Hale,  however,  was 
immune  from  prosecution,  and  continues: 

"Having  already  held  that  by  reason  of  the  immunity  act  of 
1903,  the  witness  could  not  avail  himself  of  the  Fifth  Amendment, 
it  follows  that  he  cannot  set  up  that  Amendment  as  against  the 
production  of  the  books  and  papers,  since  in  respect  to  these  he 
would  also  be  protected  by  the  immunity  act.    *    *    * 

"If,  whenever  an  officer  or  an  employe  of  a  corporation  was 
summoned  before  a  grand  jury  as  a  witness  he  could  refuse  to 
produce  the  books  and  documents  of  such  corporation,  upon  the 
ground  that  they  would  incriminate  the  corporation  itself,  it 
would  result  in  the  failure  of  a  large  number  of  cases  where  the 
illegal  combination  was  determinable  only  upon  the  examination 
of  such  papers." 

This  last  language  certainly  tends  to  the  evasion  of  the  cor- 
porate privilege.  But  two  things  are  to  be  noted  of  it:  First,  it 
is  really  dictum.  The  Hale  case  was  decided  conclusively  by  the 
proposition  that  Hale,  personally  subpoenaed,  could  not  assert  the 
corporation's  privilege.     Second,  the  language  limits  itself  to  a 


SELF   INCRIMINATION.  449 

case  where  the  officer  is  personally  subpoenaed.  It  does  not 
suggest  what  the  ruling  would  be,  were  the  corporation  itself  sub- 
poenaed to  produce.  It  is  true  that  Mr.  Justice  Brown  further 
elaborates  a  distinction  between  a  corporation  and  an  individual, 
pointing  out  that  corporate  privileges  should  involve  corporate  re- 
sponsibilities, his  thesis  being  represented  substantially  by  the 
following  language : 

"While  an  individual  may  lawfully  refuse  to  answer  incrim- 
inating questions  unless  protected  by  an  immunity  statute,  it  does 
not  follow  that  a  corporation,  vested  with  special  privileges  and 
franchises,  may  refuse  to  show  its  hand  when  charged  with  an 
abuse  of  such  privileges." 

But,  again  it  is  to  be  remembered  that  the  decision  did  not 
really  involve  this  question. 

As  to  the  Fourth  Amendment  guaranteeing  against  unreason- 
able searches  and  seizures,  Mr.  Justice  Brown  writes : 

"We  do  not  wish  to  be  understood  as  holding  that  a  corpo- 
ration is  not  entitled  to  immunity,  under  the  Fourth  Amendment, 
against  unreasonable  searches  and  seizures." 

In  other  words,  he  carefully  states  that  he  is  not  holding  that 
a  corporation  is  not  connoted  in  the  word  "people"  in  the  Fourth 
Amendment,  where  the  people  are  guaranteed  against  unreason- 
able searches  and  seizures. 

Mr.  Justice  Harlan  for  himself  alone  holds  substantially  that 
a  corporation  has  no  rights  under  either  the  Fourth  or  Fifth 
Amendment. 

Mr.  Justice  McKenna's  opinion  is  thus  summed  up  by  Judge 
Lanning  of  the  Circuit  Court  of  Appeals  :8 

"Mr.  Justice  McKenna  leaves  open  the  question  whether  a 
corporation  can  claim  immunity  under  either  the  fourth  or  the 
fifth  amendment." 

It  remains  to  be  considered  whether  these  utterances,  viewed  on 
the  light  of  precedent  and  subsequent  citation,  justify  the  con- 
clusion that  corporate  privilege  against  self  incrimination  by  pro- 
duction of  documents  is  destroyed.  Professor  Wigmore  points  out 
the  ancient  origin  of  the  privilege9  to  corporations.  In  1744,  in- 
spection of  corporate  books  was  not  allowed  where  there  was  an 
information  against  justices  for  granting  licenses.10     In  1749  an 

"Cassatt  v.  Mitchell  Coal  &  Coke  Co.  (1907)   150  Fed.  32. 
"4  Wigmore,  Evidence  31 16  note. 
10Rex  v.  Cornelius  (1744)  2  Stra.  1210. 
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inspection  of  the  books  of  Oxford  University,  a  corporation,  was 
refused,  because  relating  to  the  defendant's  behavior  as  a  member 
of  the  particular  corporation.11 

In  1749  a  corporation  secretary's  refusal  to  produce  documents 
on  account  of  their  tendency  to  incriminate  "for  whom  I  am  inter- 
ested" and  himself,  was  sanctioned.  The  Supreme  Court  of  Penn- 
sylvania writes  :12 

"We  have  carefully  considered  the  position  taken  by  plaintiff's 
counsel  on  the  re-argument,  that  we  may  require  the  defendant 
corporation  to  produce  the  required  writings,  even  though  a  natural 
person  in  a  like  case  could  not  be  called  upon  for  their  production. 
We  are  not  able  to  agree  with  the  reasoning.  We  think  that  the 
rules  of  evidence  and  the  rules  of  law  for  the  production  of  writ- 
ings, are  essentially  the  same  whether  the  defendant  is  a  natural 
or  an  artificial  person." 

A  corporation  has  been  held  to  be  a  person  within  the  meaning 
of  the  penal  statutes.13  It  is  a  citizen  under  the  provisions  regard- 
ing jurisdiction  of  the  Circuit  Court.14  It  is  a  person  within  the 
Usury  Statute;15  within  the  meaning  of  the  Treaty  of  Peace;16 
within  the  Fourteenth  Amendment  ;17  within  the  Statute  of  Limita- 
tions;18 within  the  Act  of  Congress  of  1797  applying  to  prefer- 
ences;19 within  the  Bankruptcy  Act;  within  Section  4901  of  the 
Revised  Statutes,  providing  a  penalty  for  marking  an  unpatented 
article  "Patented."20 

And  as  we  have  seen,  Mr.  Justice  Brown  himself  in  Hale  v. 
Henkel  holds  that  it  is  embraced  in  the  word  "people"  under  the 
Fifth  Amendment.  It  is  impossible  to  frame  a  logical  theory  con- 
sistent with  these  precedents  that  shall  exclude  it  from  the  conno- 
tation of  "person"  in  the  Fifth  Amendment.  Did  Mr.  Justice 
Brown  mean  so  to  exclude  it? 


"King  v.  Purnell  (1748)  1  W.  Bl.  37,  45- 

12Logan  v.  Pennsylvania  R.  Co.  (1890)   132  Pa.  St.  403,  408. 

"United  States  v.  Amedy  (1826)  11  Wheat.  392;  King  v.  Harrison 
(1777)  2  East's  Pleas  of  the  Crown  927. 

"Louisville  Railroad  Co.  v.  Letson  (1844)  2  How.  497;  Marshall  v.  B. 
&  O.  R.  R.  (1853)  16  How.  314. 

"Thornton  v.  The  Bank  of  Washington  (1830)  3  Pet.  36. 

"Society  etc.  v.  New  Haven  (1823)  8  Wheat.  461. 

"Gulf,  Colorado  &  Santa  Fe  R.  R.  v.  Ellis  (1897)  165  U.  S.  150,  and 
cases  there  cited;  Santa  Clara  County  v.  South.  Pac.  R.  R  (1886)  118 
U.  S.  394- 

"Tioga  R.  R.  v.  Blossburg  R.  R.  (1873)  20  Wall.  137. 

"Beaston  v.  Farmer's  Bank  (1838)   12  Pet.  102. 

'"London  v.  Dunbar  Corp.   (1910)    179  Fed.  506. 
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In  McAlister  v.  Henkel,21  decided  simultaneously  with  Hale 
v.  Henkel,  he  writes : 

"For  reasons  already  partly  set  forth,  we  think  that  the  im- 
munity provided  by  the  Fifth  Amendment  against  self-incrimina- 
tion is  personal  to  the  witness  himself,  and  that  he  cannot  set  up 
the  privilege  of  another  person  or  of  a  corporation  as  an  excuse 
for  a  refusal  to  answer — in  other  words,  the  privilege  is  that  of 
the  witness  himself,  and  not  that  of  the  party  on  trial." 

If  he  had  meant  his  language,  largely  argumentative  dictum, 
as  we  have  seen,  in  the  Hale  case,  so  to  exclude  it,  it  cannot  be 
believed  that  this  simultaneous  decision,  would  be  based  not  upon 
the  ground  that  a  corporation  had  no  privilege,  but  on  the  thesis 
that  an  individual  could  not  assert  that  privilege  as  a  bar  to  per- 
sonal oral  examination. 

In  the  case  of  Wilson  v.  United  States,  argued  in  the  Supreme 
Court  but  not  yet  decided,  a  corporation  was  subpoenaed  to  pro- 
duce its  books.  The  subpoena  was  answered  by  its  officer,  Wilson, 
with  the  statement  that  he  had  the  books  and  that  they  tended  to 
incriminate  him.  The  Circuit  Court  overruled  this  objection  ap- 
parently on  the  principle  that  he  could  not  plead  his  privilege  when 
the  corporation  was  subpoenaed, — the  exact  converse  of  Hale  v. 
Henkel. 

Later  decisions  other  than  those  of  Judges  Hand  and  Lacombe 
heretofore  referred  to,  seem  to  regard  the  question  as  open.  In 
Cassatt  v.  Mitchell  Coal  &  Coke  Co.,22  Judge  Lanning  writes, 
after  summarizing  the  various  opinions  in  the  Hale  case,  that 

"These  varying  expressions  of  opinion  emphasize  the  impro- 
priety of  any  expression  of  opinion," 

without  full  argument  on  the  question  of  the  existence  of  corpo- 
rate privilege  against  self  incrimination.  In  Consolidated  Ren- 
dering Co.  v.  Vermont,23  Mr.  Justice  Peckham  said: 

"The  fifth  objection  is  also  without  merit,  even  upon  the 
assumption  that  in  such  a  case  as  this  the  company  could  take  the 
objection  through  the  witness.  The  court  simply  held  that  it  could 
not  determine  whether  the  objection  as  to  incrimination  was  valid 
until  the  books  were  produced  for  inspection  by  the  court,  though 
before  they  were  to  be  used  in  evidence." 

He  places  his  ruling  squarely,  not  on  the  proposition  that  the 
corporation  has  no  privilege,  but  on  the  statement  that  if  it  has 

M2oi  U.  S.  90,  91. 

"Supra,  45. 

"(1908)  207  U.  S.  S4i,  552. 
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one,  it  must  assert  it  in  a  particular  way.     Professor  Wigmore 
in  his  supplemental  volume  writes:24 

"The  decision  in  Hale  v.  Henkel,  supra,  may  perhaps  be  sup- 
ported on  the  ground  that  where  the  criminality  of  an  act  con- 
sists, for  a  corporation,  essentially  in  the  violation  of  its  franchise 
or  privilege,  the  feature  of  criminality  is  a  merely  incidental  one ; 
or  on  the  ground  that  the  power  to  create  involves  the  power  to 
forfeit.  But  the  opinion  does  not  face  the  argument  contra  based 
on  the  criminal  capacity  of  a  corporation." 

Judge  Hand  in  the  case  of  the  Bornn  Hat  Company  hereto- 
fore referred  to,  regarded  the  question  sufficiently  doubtful  to 
justify  a  supersedeas  on  the  appeal  to  the  Supreme  Court. 

But  to-day,  in  the  Southern  District  of  New  York  at  all 
events,  it  is  temporarily,  at  least,  the  law  that  a  corporation  has 
no  privilege  against  self  incrimination.  The  distinction  between 
a  corporation  and  an  individual  in  this  respect  is  not  based  on  any 
legal  logic.  If  it  is  desirable  to  curtail  the  privilege  generally, 
appropriate  constitutional  amendment  to  that  end  is  the  proper 
course.  In  its  final  analysis  the  fining  of  the  corporation  is 
deprivation  of  the  property  of  its  stockholders,  and  the  Fifth 
Amendment  looks  by  its  terms  to  the  protection,  not  only  of  life 
but  of  liberty  and  property.  And  so  long  as  those  guarantees 
stand,  the  property  of  individuals  cannot  reasonably  be  appro- 
priated because  it  exists  in  corporate  form,  by  a  process  which, 
if  attempted  to  be  applied  to  individuals,  would  everywhere  be 
regarded  as  a  violation  of  fundamental  privilege. 

Joseph  M.  Proskauer. 
New  York. 

245  Wigmore,  Evidence  228. 
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NOTES. 


Effect  of  Assignment  of  Stock  Certificate  Without  Registra- 
tion.— Under  the  early  conception  that  the  interest  of  a  stockholder 
in  a  corporation  was  purely  equitable  in  its  nature,1  a  transfer  of  the 
certificate  would  undoubtedly  operate  to  vest  the  entire  right  of  the 
registered  owner  in  his  assignee.  As,  however,  a  shareholder's  interest 
has  long  ceased  to  be  regarded  as  equitable,2  the  relative  rights  of 
parties  asserting  conflicting  claims  to  corporate  stock  are  properly 
determinable  under  rules  of  law  rather  than  of  equity.  The  obliga- 
tion of  the  company  to  its  members  is  not  a  debt,3  but  is  rather  a  duty 
to  so  preserve  its  property  and  carry  on  the  business  as  to  best  further 
the  prosperity  of  the  company  and  incidentally  that  of  the  stockholder, 

^illiston,  Business  Corporations  before  1800,  3  Select  Essays  195, 
220-221. 

*Machen,  Modern  Law  of  Corporations  §  832. 

"Sweet,  What  is  a  Chose  in  Action,  11  L.  Q.  R.  238;  Pease  v.  Chi. 
Crayon  Co.  (1908)  235  111.  391. 
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and  the  latter's  interest  may  be  regarded  as  an  undivided  share  in  the 
whole  bundle  of  rights  and  liabilities  that  together  form  the  corpora- 
tion.4 This  interest  would  seem  to  be  properly  classified  as  a  chose  in 
action,  since  the  connotation  of  the  term,  although  anciently  limited 
to  possessory  rights  recoverable  in  suit,5  has  been  extended  to  include 
all  incorporeal  interests  not  properly  regarded  as  realty,6  and  this 
classification  has  apparently  been  adopted  by  the  courts.7 

As  the  common  law  tenet  of  non-assignability  was  applicable  only 
to  those  choses  in  action  which  were  not  recognized  as  rights  of  prop- 
erty, the  doctrine  of  transferability  as  applied  to  corporate  shares 
presents  no  logical  difficulty  and  a  determination  of  any  question 
relating  to  the  transfer  of  stock  would  seem  to  be  possible  by  an 
application  of  the  general  principles  of  law  as  developed  in  connection 
with  choses  in  action.  It  would  follow  that,  as  between  the  parties, 
an  assignment  of  the  certificate  with  a  power  to  cause  the  stock  to 
be  transferred  upon  the  books  of  the  company  should  be  regarded  as 
vesting  in  the  assignee  all  the  rights  of  the  owner  of  the  stock.8  When, 
however,  the  rights  of  the  corporation  or  of  third  persons  are  involved, 
the  assignment,  until  an  actual  transfer  has  been  made  upon  the 
books,  should  be  treated  as  a  mere  power  of  attorney,  but,  nevertheless, 
a  legal  right  to  get  in  the  title  which  the  courts  will  protect.9  The 
language  of  some  of  the  cases,  it  is  true,  lends  much  support  to  the 
view  that  the  delivery  of  a  certificate  endorsed  in  blank  passes  the 
entire  legal  title,10  but  as  such  statements  were  not  necessary  for  the 
conclusions  reached,  it  is  submitted  that  they  do  not  represent  the  law. 
To  consider  the  transfer  of  the  certificate  as  alone  vesting  the  legal 
title  to  the  stock  in  the  transferee,  would  require  that  the  certificate  be 
regarded  either  as  a  chattel  or  as  negotiable  paper.  Since  the  latter 
conception  would  not  seem  to  accord  with  commercial  usage11  and  as 

4Lowell,  Transfers  of  Stock  §  4. 

6Lowell,  Transfers  of  Stock   §§  8,  9. 

"Warren,  Choses  in  Action  18. 

7See  Nelson  v.  Owen  (1896)  113  Ala.  372;  Allen  v.  Stewart  (1895)  7 
Del.  Ch.  287;  McCarthy  v.  Crawford  (1909)  238  111.  38;  Spalding  v. 
Paine's  Adm'r.  (1883)  81  Ky.  416;  Feige  v.  Burt  (1898)  118  Mich.  243; 
Lipscomb  v.  Condon  (1904)  56  W.  Va.  416;  Church  v.  Citizen  Street  R.  Co. 
(1897)  78  Fed.  526. 

"See  Cushman  v.  Thayer  Mfg.  Jewelry  Co.  (1879)  76  N.  Y.  365;  Sather 
v.  Home  Sec.  Sav.  Bank  (1908)  49  Wash.  672;  Sav.  Bank  v.  Capitol  Sav. 
Bank  (1904)  J7  Vt.  123;  Crenshaw  v.  Mining  Co.  (1904)  ill  Mo.  App. 
355;  Culp  v.  Mulvane  (1903)  66  Kan.  143;  cf.  Russell,  Rec.  v.  Easter- 
brook  (1898)  71  Conn.  50. 

"Real  Estate  Co.  v.  Bird  (1899)  9°  Md.  229;  cf.  People's  Bank  v.  Ex- 
change Bank  (1902)  116  Ga.  820. 

"See  McNeil  v.  Tenth  Nat.  Bank  (1871)  46  N.  Y.  325;  Rough  v. 
Breitung  (1898)  117  Mich.  48  (statute);  Clews  v.  Friedman  (1903)  r82 
Mass.  555  (statute). 

"Accordingly,  it  has  repeatedly  been  decided  that  a  stock  certificate 
is  not  negotiable.  American  Press  Assoc,  v.  Brantingham  (N.  Y.  1902) 
75  App.  Div.  435;  Lipscomb  v.  Condon  supra;  Church  v.  Citizen  Street 
Ry.  Co.  supra;  Beckwith  v.  Galice  Mines  Co.  (1908)  50  Ore.  542;  O'Dea 
v.  Hollywood  Cemetery  Ass'n  (1908)  154  Cal.  53;  Bank  v.  Safe  &  Lock 
Co.  (1902)  66  Oh.  St.  367;  O'Herron  v.  Gray  (1897)  168  Mass.  573;  Culp 
v.  Mulvane  supra;  contra,  Succession  of  Desina  (1909)  123  La.  467 
(statute). 
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the  former,  in  confusing  the  evidence  of  an  intangible  interest  with  the 
right  itself,12  appears  to  be  repugnant  to  the  logic  of  the  common  law, 
the  adoption  of  either  would  be  justifiable  only  in  the  event  that  a 
proper  settlement  of  the  controversy  in  which  it  might  be  invoked 
could  not  otherwise  be  reached.  The  existence  of  such  a  necessity  is, 
however,  not  apparent,  for  a  liberal  interpretation  and  application  of  the 
rules  of  agency  and  estoppel  furnish  an  adequate  protection  to  the 
stockholders13  as  well  as  to  the  corporation14  and  to  persons  dealing 
with  them.15  Thus,  if  a  broker  sells  a  certificate  endorsed  in  blank 
which  has  been  delivered  to  him  as  collateral16  or  for  safe  keeping,17 
the  original  owner,  having  clothed  him  with  an  apparent  authority  to 
sell,  is  estopped  from  asserting  title  against  an  innocent  purchaser  for 
value.18  Had  the  certificate,  however,  been  placed  in  the  hands  of  a 
mere  messenger,  the  purchaser  would  not  have  been  justified  in  assum- 
ing an  authority  to  sell  and  would,  accordingly,  have  had  to  bear  the 
loss.19  Similarly,  in  a  controversy  between  successive  assignees,  the 
one  having  the  prior  right  would  prevail,20  upon  the  theory  that  when 
equities  are  equal,  they  take  precedence  in  the  order  of  their  creation. 
Furthermore,  as  the  corporation  is  justified  in  treating  the  registered 
owner  as  the  stockholder  until  a  transfer  is  demanded,  an  unregistered 
assignee  has  no  recourse  against  the  company  for  dividends  paid  to  the 
holder  of  record.21  By  an  application  of  similar  principles,  the  defend- 
ant corporation  in  the  recent  case  of  Union  Bank  v.  U.  8.  Exchange 
Bank  (N.  Y.  1911)  127  N.  Y.  Supp.  661,  was  denied  the  right  to  off- 
set a  debt  due  from  a  stockholder  of  record  against  the  claim  of  his 
transferee  for  dividends  upon  dissolution.  The  statement  was  made 
that  the  delivery  of  the  certificate  vested  the  legal  title  to  the  shares 
in  the  assignee,  but,  as  the  debt  arose  subsequently  to  the  assignment, 
the  decision  is  supportable  upon  the  less  novel  theory  of  an  assignment 
of  a  chose  in  action  and  therefore  would  not  seem  to  modify  the 
existing  law. 

"See  Brown  v.  Hotel  Ass'n.  of  Omaha  (1901)  63  Neb.  181;  Hill  v. 
Kerstetter   (1908)  43  Ind.  App.   1. 

"Treadwell  v.  Clark  (1907)  190  N.  Y.  51;  Geyser-Marion  Gold  Min. 
Co.  v.  Stark  (1901)  106  Fed.  558;  Penna.  Co.  v.  Franklin  Fire  Ins.  Co. 
(1897)  181  Pa.  St.  40;  Davis  v.  Nat.  Eagle  Bank  (R.  I.  1901)  50  Atl.  530; 
Cox  v.  Bank  (1896)   119  N.  C.  302. 

"Trimbel  v.  Bank  (1897)  71  Mo.  App.  467;  cf.  Ry.  Co.  v.  Bank  (1897) 
56  Oh.  St.  351. 

15Nat.  Bank  of  the  Pacific  v.  Western  Pacific  Ry.  Co.  (1910)  157  Cal. 
573;  Mundt  v.  Bank  (1909)  35  Utah  90;  Reilly  v.  Absecom  Land  Co. 
(1908)  75  N.  J.  Eq.  71;  Beckwith  v.  Galice  Mines  Co.  supra;  Westminster 
Bank  v.  Electrical  Works  (1906)  73  N.  H.  465. 

"McNeil  v.  Tenth  Nat.  Bank  supra. 

"Shattuck  v.  American  Cement  Co.  (1903)  205  Pa.  St.  197;  O'Mara  v. 
Newcomb  (1906)  38  Colo.  275. 

"McNeil  v.  Tenth  Nat.  Bank  supra;  Elliott  v.  E.  C.  Miller  &  Co.  (1908) 
158  Fed.  868;  cf.  Merchants  Bank  v.  Williams  (1909)   no  Md.  334. 

"Hall  v.  Wagner  (N.  Y.  1906)   ill  App.  Div.  70. 

*°Cushman  v.  Thayer  Mfg.  Jewelry  Co.  supra. 

^Campbell  v.  Perth  Amboy,  etc.,  Ass'n  (N.  J.  1909)  74  Atl.  144-  Bris- 
baneiv.  D.  L.  &  W.  R.  R.  (1883)  94  N.  Y.  204;  cf.  Blooming  Grove  Cotton- 
Oil  Co.  v.  First  Nat.  Bank  (Tex.  1900)  56  S.  W.  552 
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Incorporation  by  Eeference. — Testamentary  disposition  is  a  mat- 
ter of  purely  statutory  authorization,  requiring,  with  certain  unim- 
portant exceptions,1  a  writing  complying  with  prescribed  formalities  of 
execution.2  When,  therefore,  effect  is  given  to  a  testamentary  disposi- 
tion contained  in  a  writing  which  does  not  meet  these  statutory 
requirements,  the  explanation  must  be  sought  in  a  fiction,  of  which 
the  courts  may  avail  themselves  without  contravening  the  legislative 
intent.  This  situation  is  presented  when  a  writing  in  this  respect 
informal,  in  actual  existence3  at  the  time  reference  is  made  to  it  as  a 
then  existing  writing,4  and  identified  to  the  satisfaction  of  the  court 
as  the  one  so  designated,5  is  thereby  incorporated  into  a  duly  executed 
will  or  codicil,  for  the  purpose  of  giving  effect  to  the  testator's  inten- 
tion. The  courts  may,  not  without  reason,  conceive  the  application 
of  this  doctrine  of  incorporation  by  reference  to  contravene  the  legis- 
lative intent,6  which,  rather  than  the  testator's,  is  admittedly  con- 
trolling as  to  matters  of  execution,7  but  a  contrary  interpretation,  by 
virtue  of  which  the  doctrine  has  received  recognition  almost  without 
exception,8  seems  preferable,  in  that  the  testator's  intention  is  thereby 
effectuated,  and  the  spirit  of  the  statute  kept  inviolate  by  means  of 
the  narrow  limits,  indicated  above,  within  which  the  operation  of  the 
rule  is  confined.  Thus,  by  requiring  the  writing  to  have  been  in  exist- 
ence at  the  time  of  the  reference,  the  testator  is  prevented  from  in 
effect  reserving  to  himself  the  power  of  future  disposition  without  the 
requisite  formalities.9  Since  the  will  does  not  take  effect  until  his 
death,  the  testator  may  make  its  operation  depend  upon  future  contin- 
gencies, even  though  they  be  under  his  own  control,10  and  consequently 
change  the  character  of  his  disposition,  but  a  writing  may  not  be  relied 

1I.  e.  nuncupative,  and  in  some  jurisdictions,  holographic  wills. 

2Redfield,  Wills  *263;  see  Habergham  v.  Vincent  (1793)  2  Ves.  Jr.  204; 
In  re  Brand  (N.  Y.  1902)  68  App.  Div.  225;  N.  Y.  Cons.  Laws,  Dec.  Est. 
L.  §  21. 

"Goods  of  Dickins  (1842)  3  Curt.  Ec.  60;  Allen  v.  Maddock  (1858)  11 
Moo.  P.  C.  427;  Goods  of  Daniell  (1882)  L.  R  8  P.  D.  14;  Newton  v. 
Seaman's  Friend  Society   (1881)    130  Mass.  91. 

'Goods  of  Dickins  supra;  Fickle  v.  Snepp  (1884)  97  Ind.  289. 

"Goods  of  Almosnino  (1859)  1  Sw.  &  Tr.  508;  Allen  v.  Maddock  supra; 
Doe  v.  Evans  (1832)  1  Cr.  &  Mees.  42;  Goods  of  Mercer  (1870)  L.  R. 
2  P.  &  D.  91 ;  Newton  v.  Seaman's  Friend  Society  supra;  see  Croker  v. 
Marquis  of  Hertford  (1844)  4  Moo.  P.  C.  339;  Smart  v.  Prujean  (1801)  6 
Ves.  Jr.  560. 

"Hatheway  v.  Smith  (1907)  79  Conn.  506;  see  Bryan's  Appeal  (1904) 
77  Conn.  241;  Phelps  v.  Robbins  (1873)  40  Conn.  250. 

7Smee  v.  Bryer  (1848)  6  Moo.  P.  C.  404;  Matter  of  Conway  (1891) 
124  N.  Y.  455. 

"Jarman,  Wills  *98;  Beall  v.  Cunningham  (Ky.  1843)  3  B.  Mon.  390; 
In  re  Plumel's  Estate  (1907)  151  Cal.  77;  Skinner  v.  American  Bible 
Society  (1896)  92  Wis.  209;  Harvy  v.  Chouteau  (1851)  14  Mo.  587.  See 
also  cases  cited  in  notes  3,  4  &  5.  Contra  New  York  and  Connecticut 
cases  cited  in  notes  30  &  6. 

"Johnson  v.  Ball  (1851)  5  De  G.  &  Sm.  85;  Goods  of  Lancaster  (i860) 
29  L.  J.  [n.  s.]  P.  &  M.  155;  Singleton  v.  Tomlinson  (1878)  L.  R.  3  App. 
Cas.  404;  Thayer  v.  Wellington  (Mass.  1864)  9  Allen  283. 

"Stubbs  v.   Sargon   (1838)   3  My.  &  Cr.  507. 
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upon  to  accomplish  this,  in  view  of  the  statutory  requirements.11  In 
demanding  that  the  reference  itself  indicate  that  the  writing  was  then 
existing,12  parol  evidence  being  otherwise  inadmissible  to  prove  that 
this  was  actually  the  case,13  an  incentive  to  the  fraudulent  violation  of 
the  rule  by  others  than  the  testator  is  removed.  But  where  these 
requirements  are  met,  and  there  is  a  definite  reference,14  extrinsic 
evidence  is  admissible  for  purposes  of  identification.16 

The  recent  case  of  In  re  Martindale's  Will  (1910)  127  N.  Y.  Supp. 
887,  held  that  in  the  absence  of  intention  to  that  effect  there  could  be 
no  incorporation  by  reference,  at  the  same  time  restating  the  New 
York  doctrine  that  there  can  be  no  incorporation  of  unattested  testa- 
mentary papers  under  any  circumstances.  This  rule  was  laid  down  in 
Booth  v.  The  Baptist  Church,16  which  however  apparently  presented 
no  proper  case  for  incorporation.  Since  the  court  in  the  latter  case 
refused  to  consider  the  facts  with  reference  to  matters  of  identification 
of  the  memoranda  and  their  existence  in  point  of  time  relative  to  the 
execution  of  the  will,  as  unnecessary  to  its  determination,  the  repudia- 
tion of  the  doctrine  cannot  be  considered  obiter.  In  view  of  the  fact 
that  previous  to  this  decision,  the  doctrine  of  incorporation  had  been 
uniformly  recognized17  except  in  cases  arising  under  the  statute 
requiring  the  testator  to  sign  at  the  end  of  the  will,18  the  source  of  the 
considerations  influencing  the  court  must  be  sought  in  the  principles 
enunciated  in  this  body  of  decisions,  rather  than  in  the  interpretation 
of  the  legislative  intent  with  respect  to  pure  cases  of  incorporation.    In 

"Hartwell  v.  Martin  (1906)  71  N.  J.  Eq.  157.  It  is  always  competent 
for  a  testator  to  satisfy  a  legacy  during  his  life  time,  or  to  designate 
as  legatees  persons  who  at  the  time  of  his  death  should  fill  a  certain 
position,  and  a  writing  may  be  indicated  as  evidencing  these  matters. 
Lawrence  v.  Lindsay  (1877)  68  N.  Y.  108;  Robert  v.  Corning  (1882)  89 
N.  Y.  225,  241;  Dennis  v.  Holsapple  (1897)  J48  Ind.  297;  see  Williams 
v.  Freeman  (1881)  83  N.  Y.  561;  Langdon  v.  Astor's  Estate  (1857)  16 
N.  Y.  9. 

"Goods  of  Mary  Reid  (1868)  38  L.  J.  [n.  s.]  P.  &  M.  1;  Goods  of 
Dallow  (1866)  L.  R.  1  R  &  D.  189;  Goods  of  Elizabeth  Watkins  (1865) 
L.  R  1  P.  &  D.  19;  Durham  v.  Northen  L.  R.  [1895]  P.  66;  In  re 
Shillaber  (1887)  74  Cal.  144;  Vestry  v.  Bostwick  (1896)  8  App.  D.  C. 
452;  cf.  Goods  of  Truro  (1866)  L.  R.  1  P.  &  D.  201. 

"Goods  of  Mary  Reid  supra;  Goods  of  Dallow  supra;  Goods  of  Mary 
Sunderland  (1866)  L.  R.  1  P.  &  D.  198;  Goods  of  Kehoe  (1884)  L.  R. 
r3  Ir.  13;  cf.  Goods  of  Truro  supra;  Goods  of  Smart  L.  R.  [1902]   P.  238. 

"See  cases  in  note  5.  Cf.  Croker  v.  Marquis  of  Hertford  supra; 
Smart  v.  Prujean  supra;  Estate  of  Young  (1899)  123  Cal.  337;  Chambers 
v.  McDaniel  (N.  C.  1845)  6  Ired.  L.  226. 

"Allen  v.  Maddock  supra. 

"(1891)    126  N.  Y.  215. 

"Storm's  Will  (N.  Y.  1878)  3  Redf.  327;  Tonnele  v.  Hall  (1850)  4 
N.  Y.  140;  Dyer  v.  Erving  (N.  Y  1844)  2  Dem.  160;  Webb.  v.  Day 
(N.  Y.  1844)  2  Dem.  459;  Ludlum  v.  Otis  (N.  Y  1878)  15  Hun  410; 
Matter  of  Nisbet  (N.  Y.  1886)  5  Dem.  286;  see  Vogel  v.  Lehritter  (1893) 
139  N.  Y  223;  Caulfield  v.  Sullivan  (1881)  85  N.  Y  153;  Brown  v.  Clarke 
(1879)  77  N.  Y  369;  but  see  Thompson  v.  Quinby  (N.  Y  1853)  2  Bradf. 
449;  s.  c.  aff'd.  21  Barb.  107. 

"Thompson  v.  Quinby  supra;  Matter  of  O'Neill  (1883)  91  N.  Y.  516; 
Matter  of  Conway  supra;  Matter  of  Whitney  (1897)  153  N.  Y.  259; 
Matter  of  Andrews  (N.  Y  1899)  43  App.  Div.  394,  162  N.  Y  1 ;  but  see 
Tonnele  v.  Hall  supra. 
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the  class  of  cases  which  involve  the  statute,  the  testator  has  in  general 
attempted  to  put  some  part  of  his  testamentary  declarations  upon  blank 
spaces  following  his  signature  and  spatially  further  removed  than  it 
from  the  beginning  of  the  will.10  Since  the  intention  of  the  statute  is 
to  prevent  additions  to  the  will  subsequent  to  execution,20  the  applica- 
tion of  other  than  the  physical  end  rule  where  such  a  possibility 
exists  would  in  effect  repeal  the  statute,  leaving  the  courts  to  decide  by 
parol  evidence  whether  or  not  there  had  been  such  an  addition.21  The 
same  considerations  would  seem  necessarily  to  effect,  as  within  the 
spirit  of  the  statute,  a  restriction  to  this  extent  upon  the  doctrine  of 
incorporation  of  extrinsic  documents  by  reference.  It  follows  that 
where  no  possibility  of  addition  exists  a  proper  construction  of  the 
statute  should  not  prevent,22  and,  it  is  submitted  has  not  as  yet  pre- 
vented,23 an  incorporation  by  reference,  however  rigidly  the  physical 
end  rule  may  be  applicable  to  the  will  intrinsically. 

The  influence  of  these  decisions  is  apparent  in  a  second  class  of 
cases,  where  reference  is  made  to  previous  testamentary  dispositions 
which  were  defectively  executed.  Although  originally  defective  execu- 
tion was  curable  by  incorporation,24  this  effect  is  denied  according  to 
the  modern  view,25  in  contrast  to  dispositions  which  were  duly  exe- 
cuted, but  are  ineffective  because  of  subsequent  revocation,26  or  invalid 
because  of  temporaiy  incompetency  on  the  part  of  the  testator.27  That 
this  contrast  to  the  prejudice  of  informal  writings  is  inexact  as  a 
matter  of  classification,  appears  from  the  fact  that  duly  executed 
instruments  are  revived  and  republished  as  of  the  date  of  the  instru- 
ment referring  to  them,28  and  are  consequently  construed  jointly  as 
the  complete  expression  of  the  testator's  will,  without  resort  to  the 
doctrine  of  incorporation.29     The  rule  therefore  might  be  stated  in 

"Matter  of  O'Neill  supra;  Matter  of  Conway  supra;  Matter  of  Whitney 
supra. 

"Tonnele  v.  Hall  supra;  Matter  of  Blair  supra;  Matter  of  Andrews 
supra;  Matter  of  Fults  (N.  Y.  1899)  42  App.  Div.  593;  but  see  Hitchcock 
v.  Thompson  (N.  Y.  1875)  6  Hun  279. 

"Matter  of  O'Neill  supra;  Matter  of  Hewitt  supra;  Sears  v.  Sears 
(1907)  77  Oh.  St.  104;  but  see  In  re  Swire's  Estate  (1909)  225  Pa.  St. 
188.  Under  a  similar  English  statute,  1  Vict.  c.  26,  the  result  of  the 
decisions  was  the  same,  Smee  v.  Bryer  supra;  Ayres  v.  Ayres  (1847)  I 
Rob.  Ec.  466,  and  because  of  its  stringency  the  statute  was  repealed. 
See  Goods  of  Coombs  (1866)  L.  R.  1  P.  &  D.  302;  Goods  of  Birt  (1871) 
24  L.  T.  [n.  s.]   142. 

"Matter  of  Andrews  supra;  Dyer  v.  Erving  supra;  In  re  Stinson's 
Estate  (1910)  228  Pa.  St.  475;  Baker's  Appeal  (1884)  107  Pa.  St.  381; 
See  Crossman  v.  Crossman   (1884)   95  N.  Y.   145. 

nCf.  cases  in  note  18. 

^Storm's  Will  supra;  Matter  of  Nisbet  supra;  see  Caulfield  v.  Sullivan 
supra;  Vogel  v.  Lehritter  supra. 

"'Matter  of  Emmons  (N.  Y.  1906)  no  App.  Div.  701;  cf.  Booth  v.  The 
Baptist  Church    (1891)    126  N.  Y  215  and  cases  cited  in  note   18. 

"Matter  of  Campbell  (1902)  170  N.  Y.  84;  Brown  v.  Clarke  supra. 

"Cooke  v.  White  (N.  Y  1899)  43  App.  Div.  388,  aff'd  167  N.  Y.  588. 

"Van  Courtlandt  v.  Kip  (N.  Y.  1841)  1  Hill  500;  Matter  of  Campbell 
supra;  Brown  v.  Clarke  supra;  Cooke  v.  White  supra;  Matter  of  Miller 
(N.  Y.  1896)  11  App.  Div.  337. 

"Van  Wert  v.  Benedict  (N.  Y  1849)  1  Bradf.  114;  In  re  Brand 
supra;  see  Brown  v.  Clarke  supra;  Cooke  v.  White  supra;  Matter  of 
Campbell  supra. 
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absolute  terms  that  there  can  be  no  incorporation  by  reference  in  New 
York,  and  yet  in  view  of  the  scarcity  and  questionable  authority  of  the 
decisions  upon  which  the  rule  rests,30  it  would  still  seem  competent 
for  the  courts  to  recognize  the  doctrine  of  incorporation  within  the 
limits  indicated. 


The  Priority  of  a  Mortgage  to  Secure  Future  Advances. — While 
it  is  well  established  that  a  mortgage  to  secure  future  advances  is  valid 
as  between  the  parties1  and  is  not  in  itself  a  fraud  on  creditors,2  and 
further  that  the  mortgagee  prevails  over  subsequent  incumbrancers 
for  all  loans  actually  made  prior  to  the  time  at  which  their  liens 
attached,3  there  is  a  sharp  conflict  of  authority  on  the  question  of 
priority  of  such  a  mortgage  over  an  incumbrance  intervening  between 
the  date  of  the  instrument  and  the  time  of  the  loan.  Where  the 
mortgagee  is  under  a  contract  to  make  advances,  the  American  courts 
generally  allow  him  priority  over  intermediate  lienors  irrespective  of 
whether  or  not  he  had  notice  of  their  rights.4  If  he  had  no  notice,  this 
result  is  manifestly  correct  in  jurisdictions  which  regard  a  first 
mortgage  as  conveying  the  title,  since  in  addition  to  his  equitable  right 
to  hold  the  land  as  security  he  is  also  grantee  of  the  legal  title  and 
therefore  should  not  be  bound  by  equities.5  The  same  rule  is  applied, 
however,  even  where  a  mortgage  is  considered  as  a  mere  lien,  because 
of  the  fiction  that  the  lien  attaches  at  the  date  of  the  mortgage  and 
not  at  the  time  of  the  loan.6  Except  on  that  fiction,  the  application 
of  the  general  American  rule  to  cases  where  the  mortgagee  had  notice 
of  the  intervening  incumbrance,  is  hard  to  justify  in  either  class  of 
jurisdictions.  Inasmuch  as  equity  compels  the  mortgagee  to  hold  the 
property  as  security  for  the  debt,  and  no  obligation  arises  in  favor  of 
the  mortgagee  until  the  money  is  actually  advanced,  there  being  no 
agreement  on  the  mortgagor's  part  to  accept  loans,  it  would  seem  that 
the  mortgagee's  rights  should  be  postponed  to  those  of  the  intermediate 
incumbrancers.  This  result  is  reached  by  the  English  courts,  which 
also  properly  permit  the  mortgagee  to  repudiate  his  contract  to  make 

""Matter  of  Reins  (N.  Y.  1908)  59  Misc.  126;  Booth  p.  The  Baptist 
Church  supra;  Matter  of  Emmons  supra;  Matter  of  Sanderson  (N.  Y. 
1894;  9  Misc.  574,  and  cases  cited  in  note  18. 

tU.  S.  v.  Hooe  (1805)  3  Cranch  73;  Commercial  Bank  v.  Cunningham 
(Mass.  1837)  24  Pick.  270;  Bell  v.  Fleming's  Executors  (1858)12  N.  J.  Eq. 
13;  Madigan  v.  Mead  (1883)  31  Minn.  94;  Garber  v.  Henry  (Pa.  1837) 
6  Watts  57;  Brinkerhoff  v.  Marvin  (N.  Y.  1821)  5  Johns.  Ch.  520;  Nicklin 
v.  Betts  Spring  Co.  (1884)  11  Or.  406;  cf.  Leeds  v.  Cameron  (1839)  3 
Sumn.  488. 

*Wilson  v.  Russell  (1859)  13  Md.  495;  Louisville  Banking  Co.  v.  Leon- 
ard (1890)  90  Ky.  106.    See  also  10  Columbia  Law  Review  483. 

"Lawrence  v.  Tucker  (1859)  23  How.  14;  McCarty  v.  Chalfant  (1878) 
14  W.  Va.  531;  Jarratt  v.  McDaniel   (1877)   32  Ark.  598. 

'Lovelace  v.  Webb  (1878)  62  Ala.  271;  Crane  v.  Deming  (1829)  7 
Conn.  387;  Brinkmeyer  v.  Browneller  (1876)  55  Ind.  487;  Tompkins  v. 
Little  Rock  etc.  Ry.  (1882)  15  Fed.  6;  Brinkmeyer  v.  Heilbling  (1877)  57 
Ind.  435;  Hyman  v.  Hauff  (1893)  138  N.  Y.  48;  but  see  Tapia  v.  Demartini 
(1888)  77  Cal.  383. 

°See  Todd  v.  Outlaw  (1878)  79  N.  C.  235. 

"See  Tapia  v.  Demartini  supra. 
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advances  if  the  value  of  the  security  is  impaired  by  the  imposition  of 
another  lien  upon  the  property.7 

In  cases  where  the  mortgagee  is  not  under  a  duty  to  make  advances, 
it  is  generally  held  that  he  should  be  postponed  to  intervening  lienors, 
if  he  had  notice  of  their  rights  when  he  made  his  loan.8  This  doctrine 
is  clearly  sound  under  either  theory  of  mortgages,  since  even  if  a 
mortgage  conveys  the  title,  the  mortgagee's  equitable  rights  arise  only 
when  he  makes  his  advances  and  hence  the  intermediate  incumbrancer 
has  a  prior  equity,  while  if  it  is  a  lien,  it  does  not  attach  as  such  until 
the  time  of  the  loan.  In  most  States,  however,  a  record  of  the  subse- 
quent incumbrance  is  not  regarded  as  constructive  notice  to  the 
mortgagee,  and  actual  notice  to  the  latter  is  required  in  order  to  give 
priority  to  the  intervening  lienor.9  This  requirement  is  usually 
explained  on  the  ground  that  a  record  is  never  notice  to  those  whose 
rights  are  prior  in  time,  and  on  the  practical  consideration  that  the 
opposite  rule  would  impose  the  burden  of  vigilance  on  the  wrong 
party.10  Inasmuch,  however,  as  the  mortgagee's  rights  do  not  arise 
until  the  making  of  the  loan,  the  first  argument  appears  to  be  without 
foundation.  Furthermore,  while  it  can  hardly  be  said  to  invariably 
inflict  undue  hardship  on  the  mortgagee  to  require  him  to  search  the 
record  whenever  he  makes  an  advance,11  still  it  is  arguable  that  the 
prevailing  doctrine  finds  partial  justification  on  equitable  grounds. 

On  the  other  hand,  where  the  mortgagee,  being  under  no  duty, 
makes  his  advances  without  knowledge  of  the  intervening  incumbrance, 
in  a  jurisdiction  holding  to  the  common  law  theory  of  a  mortgage,  he 
should  be  allowed  to  prevail.12  In  such  case,  the  mortgagee,  since  he 
acquired  the  legal  title  in  addition  to  his  equitable  rights,  holds  free 
from  intervening  liens.  In  States  which  regard  a  mortgage  as  a  mere 
lien,  since  the  lien  arises  only  when  the  mortgagor  becomes  indebted 
to  the  mortgagee,  the  latter  should  in  theory  be  postponed  to  subse- 
quent incumbrancers  even  if  he  had  no  notice  of  their  rights.13  The 
doctrine  of  the  common  law  jurisdictions,  however,  has  been  reached 
even  here  through  the  application  of  the  fiction  that  the  lien  relates 
back  to  the  date  of  the  mortgage.1* 

'West  v.  Williams  L.  R.  [1899]  1  Ch.  132;  see  also  Central  Trust  Co.  v. 
Continental  Iron  Works  (1893)  Si  N.  J.  Eq.  605;  but  see  Wilson  v.  Rus- 
sell supra. 

"Hopkinson  v.  Rolt  (1861)  9  H.  L.  C.  514;  Boswell  v.  Goodwin  (1862) 
31  Conn.  74;  Griffin  v.  N.  J.  Oil  Co.  (1855)  11  N.  J.  Eq.  49  J  Ladue  v.  De- 
troit etc.  R.  R.  Co.  (1865)  13  Mich.  380;  Union  Nat.  Bank  v.  Moline  etc. 
Co.  (1897)  7  N.  D.  201;  contra  Witczinski  v.  Everman  (1876)  51  Miss.  841. 

"Ackerman  v.  Hunsicker  (1881)  85  N.  Y.  43;  McDaniels  v.  Colvin 
(1844)  16  Vt.  300;  Nelson's  Heirs  v.  Boyce  (Ky.  1832)  7  J.  J.  Marsh.  401; 
Schmidt  v.  Zahrndt  (1897)  148  Ind.  447;  contra  Ladue  v.  Detroit  etc.  R. 
R.  Co.  supra;  Spader  v.  Lawler  (1848)  17  Oh.  St.  461;  Ter-Hoven  v.  Kerns 
(1846)  2  Pa.  St.  96. 

"Ackerman  v.  Hunsicker  supra. 

nTer-Hoven  v.  Kerns  supra;  see  Bank  of  Montgomery  County's  Ap- 
peal  (i860)  36  Pa.  St.  170. 

"McDaniels  v.  Colvin  supra;  Schmidt  v.  Zahrndt  supra;  Central  Trust 
Co.  v.  Continental  Iron  Works  supra;  but  see  Hughes  v.  Worley  (Ky. 
1808)   1  Bibb  200. 

uCf.  Ladue  v.  Detroit  etc.  R.  R  Co.  supra. 

"Ackerman  v.  Hunsicker  supra;  but  see  Hall  v.  Crouse  (N.  Y.  1878) 
13  Hun  557- 
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This  question  was  recently  considered  in  Re  Sunflower  State  Refin- 
ing Co.  (D.  C,  D.  Kan.  1911)  183  Fed.  834.  The  case  was  governed 
by  the  law  of  Kansas,  which  adheres  to  the  lien  theory.16  A  corpora- 
tion had  executed  a  mortgage  to  trustees  to  secure  bonds  that  might 
be  issued  in  the  future,  and  thereafter  an  attachment  was  levied  on 
its  property.  Later,  the  bonds  were  issued  to  purchasers  in  good  faith. 
The  court  adopted  the  doctrine  that  the  recording  of  the  attachment 
did  not  constitute  notice  to  the  purchasers  of  the  bonds,  and  held 
that  they  should  have  a  lien  prior  to  that  of  the  attaching  creditor. 
The  latter  conclusion,  although  inconsistent  with  the  lien  theory  of  a 
mortgage,  follows  the  principle  usually  adopted  in  cases  where  the 
mortgagee  made  his  advances  without  notice.18  It  was  strengthened, 
moreover,  by  the  fact  that  as  the  case  involved  a  corporate  mortgage, 
the  opposite  result  would  be  contrary  to  public  policy,  since  the  bonds 
would  not  be  marketable  unless  the  lien  of  the  bondholders  was  allowed 
priority  from  the  date  of  the  mortgage.17 


The  Application  of  the  Statute  of  Frauds  to  Partnership 
Agreements  for  Speculation  in  Land. — In  its  application  to  the  law 
of  partnership,  that  section  of  the  Statute  of  Frauds  which  provides 
that  no  transfer  or  declaration  of  an  interest  in  land,  except  such  as 
are  created  by  operation  of  law,  shall  be  valid  unless  evidenced  by 
writing,  assumes  perhaps  its  most  important  aspect  in  connection  with 
attempts  to  establish  a  firm's  interest  in  realty.  It  is  practically  undis- 
puted that  if  the  agreement  to  form  the  partnership  is  in  writing, 
oral  evidence  may  be  introduced  to  show  that  land  in  fact  belongs  to 
the  firm  although  the  legal  title  is  held  by  one  of  the  partners.1  In 
such  a  case  a  trust  is  implied  either  from  the  purchase  of  the  land 
with  funds  belonging  to  the  association2  or  from  the  fact  that  one 
partner  has  fraudulently  taken  title  for  his  own  benefit,  when  he  should 
have  acquired  it  for  the  firm.3  Even  though  the  contract  of  partner- 
ship is  not  in  writing,  yet  if  it  can  be  construed  to  relate  merely  to  the 
profits  arising  from  the  sale  of  real  estate,  oral  evidence  is  permitted 
to  show  the  share  of  each  partner  in  such  profits,4  as  the  agreement  is 
not  treated  as  contemplating  the  acquisition  of  any  interest  in  realty 
by  the  firm,5  but  the  sale  of  the  property  is  considered  merely  as  a 
condition  precedent  to  any  right  in  the  profits.6  If  on  the  other  hand, 
one  of  the  future  partners  promises  to  contribute  land  to  the  firm's 

"Pomeroy,  Eq.  Jur  §  1188. 
18See  cases  cited  in  notes  12  and  14. 

"Central  Trust  Co.  v.  Continental  Iron  Works  supra;  see  Reed's  Ap- 
peal (1888)   122  Pa.  St.  565;  Tompkins  v.  Little  Rock  etc.  Ry.  supra. 

1McKinnon  v.  McKinnon  (1893)  56  Fed.  409;  Fall  River  Whaling  Co. 
v.  Gordon   (Mass.  1852)   10  Cush.  458. 

*King  v.  Hamilton  (1854)  16  111.  100;  Cottle  et  ux.  v.  Harrold,  Johnson 
Co.  (1884)  78  Ga.  830;  see  Sherwood  v.  St.  Paul,  etc.,  R.  R  (1875)  21 
Minn.  127. 

'Lacy  v.  Hall  (i860)  37  Pa.  St.  360;  Jennings  v.  Rickard  (1887)  10  Colo. 
395- 

'Coward  v.  Clanton  (1889)  79  Cal.  23;  Everhart's  Appeal  (1884)  106 
Pa.  St.  349;  Davis  v.  Gerber  (1888)  69  Mich.  246. 

"See  cases  under  previous  note. 

"Davis  v.  Gerber  supra. 
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capital,  it  is  well  settled  that  this  agreement,  which  does  not  of  itself 
vest  title  in  the  firm,7  is  one  for  the  future  transfer  of  land  and  unless 
in  writing  is  unenforceable.8 

Where,  however,  the  partnership  is  formed  for  the  purpose  of 
acquiring  land  which  at  the  time  is  in  the  possession  of  third  parties, 
the  decisions  are  far  from  harmonious  as  to  whether  the  agreement 
effects  the  transfer  of  any  interest  in  realty  and  hence  is  within  the 
Statute.  It  may  be  admitted  that  if  it  is  competent  to  show  by  parol 
that  a  partnership  exists  and  also  what  land  belongs  to  the  partnership, 
the  ultimate  result,  at  least  in  those  jurisdictions  where  upon  dissolu- 
tion and  accounting  a  partner  can  obtain  a  division  of  the  realty  itself,9 
is  the  acquisition  of  an  interest  in  land.  Accordingly  some  courts, 
arguing  that  in  view  of  the  remedial  character  of  the  Statute  a 
liberal  construction  is  justified,  have  held  that  the  partnership  agree- 
ment was  contrary  to  its  spirit,  if  not  within  its  terms.10  Other  courts 
have  regarded  the  contract  as  not  essentially  different  from  one  whereby 
A  agrees  to  buy  land  in  trust  for  B  and  hence  within  the  very  letter 
of  the  Statute.11  In  cases  where  the  acquisition  of  land  is  not  involved, 
however,  a  contract  of  partnership  is  treated,  with  respect  to  the  pur- 
chase and  sale  of  property,  as  one  of  mutual  agency,  whereby  each 
partner  empowers  the  other  to  act  for  him  within  the  scope  of  the 
common  business,12  and,  when  it  is  brought  under  consideration  in 
connection  with  the  Statute  of  Frauds,  to  ascribe  to  the  parties  an 
intent  actually  to  buy  in  trust  would  seem  a  perversion  of  the  terms 
of  their  agreement.  Indeed,  in  this  view  the  contract  would  appear  to 
contemplate  not  the  formation  of  a  trust  but  merely  the  creation  of 
an  agency  for  the  purchase  of  realty  and  as  such  would  not  fall  within 
the  Statute.13 

It  is  true  nevertheless  that  a  partner  is,  in  certain  circumstances, 
as  where  he  fraudulently  takes  title  to  firm  realty  in  his  own  name, 
compelled  to  hold  it  in  trust,  and  some  courts,  arguing  that  this  trust 
arises  ex  contractu,  have  refused  to  allow  his  associate  to  establish  his 
interest  therein  by  parol.14  It  is  to  be  observed,  however,  that  the 
agreement  of  partnership  is  fully  executed  by  the  formation  of  the 
firm15  and  at  that  time  no  specific  res  exists  which  can  be  considered 
as  the  subject  matter  of  the  trust.16  Moreover,  once  the  association  is 
accomplished  any  cause  of  action  must  arise  out  of  the  partnership 
relation.17    It  follows,  then,  that  this  trust  obligation  must  spring  from 

'Burdick,  Partnership  15. 

8Caddick  v.  Skidmore  (1857)  2  De  G.  &  J.  52;  Robinson  Bank  v.  Miller 
(111.  1894)  27  L.  R.  A.  449;  Goldstein  v.  Nathan  (1895)   158  111.  641. 

"Burdick,  Partnership  106. 

"Henderson  v.  Hudson  (Va.  1810)   1  Munf.  510. 

"See  13  Harv.  L.  Rev.  455. 

"Karrick  v.  Hanaman   (1896)   168  U.  S.  328,  334. 

"Garth  v.  Davis  (Ky.  1005)  85  S.  W.  692;  Davenport  v.  Buchanan 
(1894)  6  S.  D.  376;  see  Murley  v.  Ennis  (1874)  2  Colo.  300;  Little  v. 
McCarter  (1883)  89  N.  C.  233- 

"Smith  v.  Burham  (1838)  3  Sumn.  435. 

"Smith  v.  Carlton  (N.  Y.  1847)  2  Barb.  Ch.  336;  McKay  v.  Rutherford 
(1848)  6  Moo.  E.  C.  413,  429;  see  Fox  v.  Clifton  (1832)  9  Bing.  115,  117. 

"Murley  v.  Ennis  supra;  see  Chester  v.  Dickinson  (1873)  54  N.  Y.  1 ; 
Richards  v.  Grinnell  (1884)  63  la.  44. 

"Parsons,  Partnership  7,  note. 
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the  breach  of  the  fiduciary  obligation  rather  than  from  the  contract  itself 
and  being  thus  created  by  operation  of  law  is  expressly  excepted  from 
the  terms  of  the  Statute.18  It  would  seem,  therefore,  that  the  applica- 
tion of  the  Statue  of  Frauds  in  such  cases  is  to  be  justified  only  by 
the  adoption  of  the  above  mentioned  liberal  interpretation,  a  view 
which,  it  must  be  admitted,  aproaches  judicial  legislation.19  As  the 
general  tendency,  however,  has  always  been  to  restrict  its  application, 
the  recent  case  of  Hardin  v.  Hardin  (S.  D.  1911)  129  N.  W.  108,  in 
allowing  the  plaintiff  to  prove  an  oral  agreement  of  partnership  for 
the  location  of  mining  property  and  thus  to  establish  his  interest  in 
certain  mines  which  had  been  acquired  by  the  defendant  in  fraud  of 
this  agreement,  would  seem  to  have  adopted  an  interpretation  more 
correct  on  principle  as  well  as  in  accord  with  the  decisions  in  its  own 
and  the  great  majority  of  jurisdictions.20 


Effect  of  the  Repeal  of  a  Statute  Upon  Pending  Actions. — It  is 
often  broadly  stated  that  after  a. statute  has  been  repealed  without  a 
saving  clause  it  must  be  considered,  except  as  to  transactions  which  are 
passed  and  closed,  as  though  it  had  never  existed.1  This  general  rule 
must  be  conceived,  however,  as  qualified  by  the  principle  that  rights 
which  have  vested  under  the  statute  are  not  ordinarily  interfered  with 
by  the  repeal.2  Regarded  as  a  rule  of  construction  for  determining 
whether  or  not  the  legislature  intended  the  act  to  have  a  purely  pros- 
pective effect,3  this  limitation  is  not  only  beyond  criticism,  but,  in  view 
of  the  hardship  consequent  upon  the  enactment  of  any  retrospective 
law,  is  highly  to  be  commended ;  and  in  an  effort  to  find  this  beneficent 
intent,  the  courts  have  even  gone  so  far  as  to  do  violence  to  the  lan- 
guage of  the  repealing  act.4  Many  cases,  however,  contain  strong  inti- 
mations that  this  rule  goes  to  the  power  rather  than  to  the  intention 
of  the  legislature.5  Unless  the  term  vested  rights,  as  thus  used,  be 
confined  to  rights  protected  by  the  State  or  Federal  Constitutions,  this 
position  is  clearly  untenable,  for  state  legislation  is  restricted  only  by 
the  limitations  contained  in  those  instruments,6  and  in  spite  of  asser- 
tions to  the  contrary,7   is  not  subject  to  judicial  annulment  simply 

lsKayser  v.  Maughan  (1885)  8  Colo.  232;  see  Dale  v.  Hamilton  (1846) 

5  Hare  369;  Hodge  v.  Twitchell  (1885)  33  Minn.  389. 

"See  Henderson  v.  Hudson  supra. 
"See  Marsh  v.  Davis  (1883)  33  Kan.  326,  and  Gray  v.  Smith  (1889)  L. 
R.  43  Ch.  Div.  208,  in  regard  to  the  sale  of  an  interest  in  an  existing  part- 
nership, the  assets  of  which  consist  in  part  of  realty. 

'Surtees  v.  Ellison   (1829)  9  B.  &  C.  750. 

'See  Washburn  v.  Franklin  (N.  Y.  1861)  35  Barb.  599;  Curtis  v. 
Leavitt  (1857)  15  N.  Y.  9,  152;  C.  &  L.  R.  R.  Co.  v.  Kenton  County  Court 
(Ky.  1851)   12  B.  Mon.  144. 

8See  Newsom  v.  Greenwood  (1871)  4  Ore.  119;  Hitchcock  v.  Way 
(1837)  6  A.  &  E.  943.     Cf.  Bates  v.  Stearns  (N.  Y.  1840)  23  Wend.  482. 

4Gillmore  v.  Shooter  (1678)  2  Mod.  310;  Craies,  Statute  Law  (2nd  ed.) 
352.  353- 

5See  Washburn  v.  Franklin  supra;  C.  &  L.  R.  R.  Co.  v.  Kenton  County 
Court  supra;  Mitchell  v.  Doggett  (1847)   1  Fla.  400. 

*Cooley,  Constitutional  Limitations  (7th  ed.)  239,  240,  241. 

TSee  Goshen  v.  Stonington  (1822)  4  Conn.  209;  Fletcher  v.  Peck  (1810) 

6  Cranch  87;  Danville  v.  Pace  (Va.  1874)  25  Gratt.  1. 


464  COLUMBIA    LAW   REVIEW. 

because  the  court  conceives  it  to  transgress  justice  or  to  violate  the 
social  compact.8  Except,  therefore,  in  so  far  as  the  above  mentioned 
rule  of  construction  is  thereby  brought  into  operation,  the  mere  fact 
that  a  right  is  vested  furnishes  no  absolute  criterion  for  determining 
whether  or  not  it  will  survive  the  repeal.9  This  result  has  apparently 
been  reached  by  the  courts  of  England,  where  there  are  no  constitu- 
tional restraints  to  be  considered  in  interpreting  acts  of  Parliament.10 
The  scope  for  the  application  of  this  principle  to  the  repeal  of 
enactments  under  which  actions  are  pending  is  nevertheless  limited. 
For  example,  since  the  State  has  no  vested  right  in  a  criminal  prosecu- 
tion, all  such  actions  are  necessarily  terminated,11  on  the  theory,  it  is 
said,  that  the  repeal  operates  as  a  legislative  pardon,12  though  possibly 
the  underlying  explanation  is  to  be  found  in  the  characteristic  tender- 
ness of  the  common  law  toward  persons  accused  of  crime.13  Closely 
akin  to  cases  of  this  sort,  as  being  in  the  nature  of  a  punishment,  are 
actions  for  statutory  penalties.  These  are  likewise  defeated,14  because 
a  repeal  before  actual  recovery  of  the  penal  sum  is  in  itself  a  remis- 
sion of  the  penalty,15  even  though  it  was  to  accrue  to  an  individual 
rather  than  to  the  State,16  and  because,  moreover,  the  statute  under 
which  the  action  is  brought  confers  no  vested  right  until  a  final 
judgment  is  obtained  thereunder.17  Similarly,  wherever  the  original 
right  of  action  is  a  mere  privilege  accorded  by  the  State,18  or  where 
the  court  before  which  the  proceedings  are  pending  derives  its  jurisdic- 
tion solely  from  the  statute  repealed,19  there  is  no  vested  right  requiring  a 
prospective  construction,  for  the  plaintiff's  recovery,  in  either  instance, 
hinges  merely  upon  the  anticipation  of  the  continuance  of  the  existing 
law.  Of  course,  even  where  the  statute  is  of  such  a  character  that  its 
repeal  must  terminate  actions  pending  under  it,  such  repeal  will  not 
affect  suits  brought  to  enforce  an  independent  right  which  has  accrued 
under  the  authority  of  that  act,  as,  for  instance,  one  arising  out  of  a 
contract,  the  obligation  of  which  cannot  be  impaired  by  subsequent 

"Baugher  v.  Nelson  (Md.  1850)  9  Gill  299;  see  Musgrove  v.  V.  &  N. 
R.  R.  Co.  (1874)  50  Miss.  677. 

"Satterlee  v.  Mathewson  (1829)  2  Pet.  380;  see  Butler  v.  Palmer  (N.  Y. 
1841)   1  Hill  324. 

10Gwynne  v.  Drewitt  L.  R.  [1894]  2  Ch.  616;  Sedgwick,  Stat,  and  Const. 
Law  191 ;  Craies,  Statute  Law  (2nd  ed.)   123,  351,  352. 

"Commonwealth  v.  Duane  (Pa.  1809)   1  Binn.  601. 

"Wharton  v.  State  (Tenn.  1867)  5  Cold.  1. 

"See  Eastman  v.  County  of  Clackamas  (1887)  32  Fed.  24;  State  v. 
Addington  (S.  C.  1831)  2  Bailey  516. 

"Union  Iron  Co.  v.  Pierce  (1869)  4  Biss.  327;  Cushman  v.  Hale  (1895) 
68  Vt.  444. 

"Maryland  v.  B.  &  O.  R.  R.  Co.  (1845)  3  How.  534. 

"Bank  of  St.  Mary's  v.  State  (1853)  12  Ga.  475;  Pope  v.  Lewis  (1842) 
4  Ala.  487. 

"Pope  v.  Lewis  supra. 

lsEx  parte  Alabama  (1875)  52  Ala.  231. 

"Assessors  v.  Osbornes  (1869)  9  Wall.  567;  Harrison  v.  Smith  (1875) 
2  Colo.  625.  But  if  the  appellate  court  might  take  original  jurisdiction 
over  the  subject  matter,  the  party  by  appearing  after  the  repeal  will  thereby 
waive  all  objections  to  its  jurisdiction  over  the  person.  Smith  v.  District 
Court  (1878)  4  Colo.  235. 
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legislation.20  Whether  other  civil  actions  generally,  founded  upon 
statute,  should  fall  with  the  bare  repeal,  is  a  question  upon  which  the 
courts  are  not  in  harmony.  Many  of  them  seem  to  favor  the  broad 
rule  that  any  such  cause  of  action  must  be  cut  off  by  the  repealing 
act.21  It  would  seem,  however,  that  a  person  to  whom  the  legislature 
has  purported  to  give  a  substantive  right,22  as  distinguished  from  a 
mere  remedy,23  has,  upon  the  happening  of  the  event  which  enables 
him  to  sue  for  its  protection,  such  a  vested  interest  as  to  deter  the 
court  from  giving  a  retrospective  construction  to  the  repealing  statute. 
Inasmuch  as  it  is  well  settled  that  a  repeal  cannot  be  held  to 
operate  retroactively  with  reference  to  a  suit  which  has  proceeded  to 
final  judgment,24  it  becomes  of  importance  to  determine  at  precisely 
what  time  an  action  may  be  considered  as  having  been  thus  concluded. 
In  criminal  actions  this  point  is  reached  not  merely  upon  the  convic- 
tion of  the  accused,26  but  when  sentence  is  imposed,26  while  in  actions 
of  a  civil  nature,  the  judgment  cannot  be  regarded  as  final  so  long  as 
proceedings  taken  for  its  review  by  an  appellate  court  are  pending.27 
An  important  qualification  of  this  principle,  however,  was  recently 
made  by  the  Supreme  Court  of  California,  in  the  case  of  People  v. 
Bank  of  San  Luis  Obispo  (Cal.  1911)  112  Pac.  866,  where  it  appeared 
that  a  statutory  action  to  force  the  defendant  into  involuntary  liqui- 
dation had  been  successfully  prosecuted  to  judgment.  The  defendant's 
motion  for  a  new  trial  having  been  overruled,  an  appeal  was  taken 
pending  which  the  legislature  repealed  the  act  under  whose  authority 
the  original  action  had  been  instituted.  The  court  refused  to  concede 
that  simply  because  the  ultimate  fate  of  the  motion  for  a  new  trial  was 
undetermined  at  the  time  of  the  repeal,  the  original  suit  must  be  con- 
sidered as  still  pending,  and,  basing  its  decision  on  the  ground  that 
such  a  motion  was  a  purely  collateral  proceeding  which  did  not  sus- 
pend the  operation  of  the  judgment,  held  that  the  action  was  not 
affected  by  the  repeal.  This  distinction  between  collateral  and  direct 
measures  for  the  review  of  a  judgment  is  one  which  commends  itself 
to  reason,  and,  in  view  of  the  peculiar  character  of  that  motion  in  Cali- 
fornia, would  seem  to  have  been  properly  applied. 

"State  v.  Williams  (1895)  10  Tex.  Civ.  App.  346;  Grey's  Ex'r.  v.  Mo- 
bile Trade  Co.  (1876)  55  Ala.  387;  State  v.  Boies  (1856)  41  Me.  344. 

"Curran  v.  Owens  (1879)15  W.  Va.  208;  Van  Inwagen  v.  Chicago 
(1871)   71  111.  31;  Board  v.  Ruckman    (1877)    57  Ind.  96. 

"Taylor  v.  Woodward  (1858)  10  Cal.  90;  Peters  v.  Goulden  (1873) 
27  Mich.  171;  Culpepper  v.  Railway  Co.  (1897)  90  Tex.  627;  see  East- 
man v.  County  of  Clackamas  supra. 

"Wanser  v.  Atkinson  (1881)  43  N.  J.  L.  571;  South  Carolina  v.  Gail- 
lard  (1879)  101  U.  S.  433;  National  Bank  v.  Williams  (1896)  38  Fla.  305. 
Of  course  a  remedy,  though  purely  statutory,  cannot  be  altered  or  taken 
away  where  this  results  in  the  impairment  of  the  obligation  of  a  contract. 
Blakemore  v.  Cooper  (1905)  15  N.  D.  5;  10  Columbia  Law  Review  654. 

*Osborn  v.  Sutton  (1886)  108  Ind.  443;  see  Key  v.  Goodwin  (1830)  4 
M.  &  R  341 ;  Musgrove  v.  V.  &  N.  R  R.  Co.  supra;  Washburn  v.  Franklin 
supra. 

"Hartung  v.   People   (i860)   22  N.   Y.  95. 

*State  v.  Addington  supra. 

"See  Musgrove  v.  V.  &  N.  R  R  Co.  supra;  W.  U.  Tel.  Co.  v  Smith 
(1895)  96  Ga.  569. 
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Kecovery  of  Money  Paid  on  a  Forged  Instrument. — In  the  first 
cases  at  common  law  dealing  with  payments  made  by  mistake,  the  dis- 
tinction now  generally  established  between  errors  of  law  and  of  fact 
was  not  recognized.1  The  modem  doctrine  denying  recovery  in  the 
former  class  of  cases  is  supported  on  the  reasoning  that  since  every 
man  is  presumed  to  know  the  law,  the  payment  could  only  have  been 
voluntary,2  but  such  a  presumption  appears  obviously  unsound.3 
Furthermore,  though  public  policy  indeed  demands  that  ignorance  of 
law  should  not  excuse  the  commission  of  a  wrong,4  it  in  no  degree 
requires  the  existence  of  this  presumption  of  knowledge  of  the  law. 
This  conclusion  is  borne  out  by  the  fact  that  neither  mistake  of  foreign 
law,5  nor  mistake  of  domestic  law  by  a  foreigner,6  nor  mistake  of  law 
resulting  in  payment  to  the  court  or  its  officer,7  is  a  bar  to  recovery. 
It  would  seem,  then,  that  just  as  in  cases  of  mistake  of  fact  the  ground 
of  recovery  is  unjust  enrichment,8  so  when  the  mistake  is  one  of  law 
money  paid  should  be  recoverable  whenever  ex  aequo  et  bono  the  plain- 
tiff is  entitled  thereto.9 

In  the  application  of  the  above  principle,  the  propriety  of  the 
recovery  depends  primarily  on  whether  the  party  who  has  received  the 
payment  has  innocently  changed  his  position  in  reliance  thereon,  since 
if  he  has  not  suffered  any  detriment  there  is  no  equity  in  allowing 
him  to  retain  the  money  or  benefit  secured.10  Thus  if  the  plaintiff  has 
paid  because  of  a  mistaken  belief  that  he  was  under  obligation  to  do 
so,11  or  because  he  erroneously  supposed  that  he  was  purchasing  con- 
tract rights,12  it  is  clearly  unconscientious  for  the  defendant  to  retain 
the  money.  In  all  cases,  however,  the  mistake  must  obviously  be  as  to 
a  material  fact,  a  fact  such  that  if  true  the  plaintiff  would  actually 
have  been  bound  to  make  the  payment,  or  would  have  secured  the 
desired  consideration.  Otherwise,  it  is  clear  that  except  for  a  mistake 
of  law  the  payment  is  voluntary,13  and  therefore  of  course  cannot  be 
recovered.14     On  similar  equitable  principles  it  is  apparent  that  any 

'Hewer  v.  Bartholomew  (1597)   Cro.  Eliz.  614. 

2Bilbie  v.  Lumley  (1802)  2  East.  469;  Vanderbeck  v.  City  of  Rochester 
(1800)  122  N.  Y.  285;  Waples  v.  U.  S.  (1884)  no  U.  S.  630. 

Tomw.  v.  Stebbins  (Mass.  1857)  8  Gray  492;  Queen  v.  Tewkesbury 
(1868)  L.  R.  3  Q-  B.  628. 

4Rex  v.  Esop  (1836)  7  C.  &  P.  456. 

"Haven  v.  Foster  (Mass.  1829)  9  Pick.  112. 

•Bank  of  Chillicothe  v.  Dodge  (N.  Y.  1850)  8  Barb.  233;  Vinal  v.  Con- 
tinental Construction  Co.  (N.  Y.  1889)  53  Hun  247. 

7  Ex  parte  James  (1874)  L.  R.  9  Ch.  App.  609;  Ex  parte  Simmonds 
(1885)  L.  R.  16  Q.  B.  308. 

"Moses  v.  Macferlan  (1760)  2  Burr.  1005. 

"See  Ex  parte  Simmonds   supra. 

108  Columbia  Law  Review  404. 

"Milnes  v.  Duncan  (1827)  6  B.  &  C.  671;  Mills  v.  Alderbury  Union 
(1849)  3  Exch.  590. 

12Feise  v.  Parkinson  (1812)  4  Taunt.  640;  McDonald  v.  Lynch  (1875) 
59  Mo.  350;  Shearer  v.  Fowler  (1810)  7  Mass.  31. 

"Needles  v.  Burk  (1884)  81  Mo.  569. 

"Windbiel  v.  Carroll  (N.  Y.  1878)  16  Hun  101 ;  Frambers  v.  Risk 
(1877)  2  111.  499- 
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moral  obligation  upon  the  plaintiff  to  make  the  payment,15  or  receipt 
of  value  in  return  for  it,16  will  prevent  recovery,  and  furthermore  that 
the  plaintiff's  equity  is  not  affected  by  any  negligence  on  his  part 
unless  the  defendant  is  injured  thereby.17  A  question  involving  the 
application  of  the  foregoing  principles  was  presented  in  the  case  of 
American  Express  Co.  v.  State  National  Bank  (Okla.  1911)  113  Pac. 
711.  The  drawee  of  a  check,  the  signature  of  which  was  forged,  sought 
to  recover  from  an  innocent  holder  for  value  the  amount  paid  to  him 
on  the  check  in  the  belief  that  it  was  genuine.  It  was  decided  that 
since  the  mistake  was  one  of  fact  and  had  not  prejudiced  the  defend- 
ant, the  plaintiff  should  succeed. 

This  doctrine  has  found  comparatively  little  support  among  the 
authorities.  In  the  early  case  of  Price  v.  Neal18  Lord  Mansfield,  in 
deciding  that  under  such  circumstances  the  drawee  cannot  recover, 
established  a  rule  which  has  been  very  generally  followed,19  and  which 
is  based  in  subsequent  decisions  on  three  different  theories.  Thus,  it 
is  said  that  the  drawee  is  conclusively  presumed  to  know  the  drawer's 
signature,  and  therefore  may  not  rely  on  the  mistake.20  Such  a  pre- 
sumption, however,  which  results  simply  in  rendering  the  question  of 
the  drawee's  knowledge  irrelevant,  finds  its  only  conceivable  justification 
in  an  argument  of  public  policy,21  which,  in  view  of  the  established 
rule  that  the  drawee  may  recover  where  only  an  endorsement22  or  a 
part  of  the  body  of  the  instrument23  is  forged,  is  not  convincing. 
Again,  it  is  urged  in  some  cases  that  the  plaintiff  was  negligent  in 
making  the  payment.24  If  this  were  the  true  ground,  however,  it  would 
constitute  an  exception  to  the  well  settled  rule  that  the  plaintiff's  neg- 
ligence is  not  a  defence,25  and  furthermore,  evidence  to  exonerate  the 
plaintiff  by  showing  the  perfection  of  the  forgery  would  be  competent. 
It  seems  well  settled,  however,  that  such  evidence  is  inadmissible.26 
A  third  theory  has  been  suggested  as  furnishing  not  only  the  justifica- 
tion for  the  doctrine  of  Price  v.  Neal,  but  also  the  ratio  decidendi  in 
two  other  common  cases  of  mistake  of  fact.  Where  a  drawee  bank 
pays  a  bona  fide  holder  for  value  upon  a  check  under  the  erroneous 

"Farmer  v.  Arundel  (1772)  2  Wm.  Bl.  824;  Munt  v.  Stokes  (1792) 
4  D.  &  E.  561. 

"Lemans  v.  Wiley   (1883)   92  Ind.  436. 

"Kelly  v.  Solari  (1841)  9  M.  &  W.  53;  Appleton  Bank  v.  McGilvray 
(Mass.  1885)  4  Gray  518;  Lawrence  v.  American  Nat.  Bank  (1873)  54  N. 
Y.  432- 

"(1762)  3  Burr.  1354. 

"Bank  of  the  U.  S.  v.  Bank  of  Georgia  (1825)  10  Wheat.  333;  First  Nat. 
Bank  of  Quincy  v.  Ricker  (1874)  7*  HI-  439  5  Nat.  Bank  of  the  Comw.  v. 
Grocers'  Nat.  Bank  (N.  Y.  1867)  35  How.  Pr.  412;  Commercial  Nat.  Bank 
v.  First  Nat.  Bank  (1868)  30  Md.  11. 

"Ames,  The  Doctrine  of  Price  v.  Neal,  4  Harv.  L.  Rev.  297,  298. 

MGermania  Bank  v.  Boutell  (1895)  60  Minn.  189;  Bank  of  St.  Albans  v. 
Farmers'  and  Mechanics'  Bank  (1838)  10  Vt.  141;  First  Nat.  Bank  of 
Quincy  v.  Ricker  supra. 

"Smith  v.  Chester  (1787)  1  D.  &  E.  654. 

"Bank  of  Commerce  v.  Union  Bank  (1850)  3  N.  Y.  230. 

"Smith  v.  Mercer  (1815)  6  Taunt  76;  Commercial  Nat.  Bank  v.  First 
Nat.  Bank  supra. 
"See  note  17. 
"Ames,  The  Doctrine  of  Price  v.  Neal  supra. 


468  COLUMBIA    LAW   REVIEW. 

impression  that  the  drawer's  funds  are  sufficient,27  it  is  said  that  since 
both  parties  have  been  similarly  deceived  and  are  both  alike  innocent, 
the  equities  are  equal  and  the  defendant's  legal  title  should  prevail.28 
In  like  manner,  where  an  obligor  pays  the  assignee  for  value  of  a  claim 
which  both  believe  to  be  valid,29  the  same  reasoning  has  been  employed 
to  justify  the  denial  of  a  recovery.30  The  class  of  decisions  last  men- 
tioned, however,  do  not  seem  to  sustain  this  doctrine,  but  are  rested 
rather  on  the  theory  that  the  payment  is  in  effect  by  the  plaintiff  to  the 
assignor  of  the  claim,  and  by  him  to  the  assignee.  In  this  view  the 
plaintiff's  rights  are  properly  restricted  to  a  recovery  against  the 
assignor.31  Moreover  in  the  former  case  supposed,  it  would  seem  that 
the  drawee  secured  by  his  payment  exactly  what  it  was  his  intention 
to  obtain,  a  right  against  the  drawer's  deposits.  If  this  is  so,  the  mere 
mistake  in  the  value  of  that  right  is  of  course,  in  the  absence  of  fraud, 
no  ground  of  recovery.32  In  the  principal  case,  however,  the  facts  are 
susceptible  of  no  such  distinctions  as  those  just  mentioned,  and 
although  the  doctrine  of  equal  equities  is  squarely  presented,  it  is 
difficult  even  here  to  find  room  for  its  application.  It  has  never  been 
held  to  govern  in  the  case  of  the  purchase  of  a  forged  instrument  by 
another  than  the  drawee,33  and  there  appears  to  be  no  distinction  in 
principle  when  the  latter  is  the  party  concerned.  In  both  instances 
alike  the  payment  is  made  under  the  mistaken  belief  that  a  right  is 
thereby  secured  against  the  maker,  and  further,  the  fact  that  in  each 
case  the  defendant's  equity  arises  on  his  purchase  of  the  instrument, 
while  the  plaintiff's  is  created  only  on  his  payment  to  the  defendant, 
would  appear  to  render  it  improper  to  weigh  these  equities  one  against 
the  other.  Accordingly  it  seems  that  the  doctrine  of  the  principal  case 
is  preferable  to  that  of  Price  v.  Neal.a* 


Rights  and  Liabilities  of  an  Infant  Partner. — Since  the  ancient 
common  law,  infants  have  been  regarded  as  wards  of  the  court,  and 
their  interests  watched  and  their  rights  protected  with  jealous  care. 
That  they  might  not  be  the  prey  of  scheming  men  nor  of  their  own 
indiscretion,  their  ability  to  convey  their  property  or  contract  away 
their  volition  was  closely  circumscribed.  Thus  the  early  tendency  was 
to  treat  all  contracts  of  an  infant  as  binding  on  neither  party  and 
incapable  of  ratification,1  and  even  when  the  rigor  of  this  rule  was 
modified  to  the  extent  that  the  infant's  agreements  were  held  merely 

"Chambers  v.  Miller  (1862)   13  C.  B.  [n.  s.]   125. 

^Ames,  The  Doctrine  of  Price  v.  Neal  supra. 

"Abbott  v.  Merchants'  Ins.  Co.   (1881)   131  Mass.  397. 

,0Ames,  The  Doctrine  of  Price  v.  Neal  supra. 

"Abbott  v.  Merchants'  Ins.  Co.  supra. 

32Badeau  v.  U.  S.  (1888)  130  U.  S.  439;  Taylor  v.  Hare  (1805)   1  B.  & 

P.    [N.  R-]    260. 

MJones  v.  Ryde  (1848)  5  Taunt.  488;  Markle  v.  Hatfield  (N.  Y.  1807) 
2  Johns.  455;  Young  v.  Adams  (1810)  6  Mass.  182. 

"First  Nat.  Bauk  v.  Bank  of  Windmere  (1906)  15  N.  D.  299;  McKleroy 
&  Bradford  v.  Southern  Bank  of  Kentucky  (La.  1859)   74  Am.  Dec.  438. 

^ee  in  re  Huntenburg  (1907)   153  Fed.  768. 
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voidable  at  his  option,2  unless  plainly  to  his  detriment,8  still  his  con- 
tracts for  trade  or  business  were  scanned  with  special  suspicion4  and 
were  frequently  held  not  simply  voidable  but  void.6  Such  a  rule,  how- 
ever, by  excluding  him  from  the  commerce  of  the  world  and  depriving 
him  of  the  many  opportunities  of  employment  and  gain  depending  on 
contractual  relations,  was  seen  to  be  a  handicap  rather  than  a  protec- 
tion,6 and  now  in  a  more  liberal  spirit  contracts  even  for  business  are 
held  to  be  binding  on  all  parties  until  disaffirmed  by  the  infant.7 

Though  the  avoidance  of  his  contracts  leaves  the  infant  free  from 
liability,8  the  further  question  remains  of  his  right  to  recover  money 
ventured  in  business,  or  compensation  for  services  rendered,  under  the 
rescinded  contract.  An  early  dictum  of  Lord  Mansfield  gave  rise  to 
the  rule  that  if  an  infant  pays  money  with  his  own  hand  he  cannot 
get  it  back  again,9  but  this  rule  manifestly  deprived  him  of  the  very 
protection  the  law  sought  to  afford,  and  accordingly  it  has  given 
place  to  the  better  doctrine  now  established  beyond  question,10  that  if 
an  infant  has  received  no  consideration  under  the  contract,  he  can 
recover  the  money  he  has  expended.11  Indeed  even  if  he  has  received 
consideration,  it  is  settled  that  its  restoration  is  a  condition  precedent 
to  his  right  to  rescind,  in  the  case  of  a  deed  of  land,  only  if  it  is  still 
in  his  hands,12  and  his  inability  to  return  the  money  received  will  not 
preclude  his  recovery.  The  rule  is  the  same  in  regard  to  the  recovery 
of  money  invested  in  shares  of  stock,13  and  similarly  he  has  been  per- 
mitted to  rescind  contracts  for  labor  and  recover  in  quantum  meruit 
for  services  rendered  in  pursuance  thereof,  without  restoring  the 
benefits  received.14  It  is  true  that,  as  a  prerequisite  to  the  exercise  of 
the  equitable  right  of  rescission,  the  infant  is  required  to  return  such 
fruits  of  the  contract  as  he  may  have  in  his  possession,15  but  his  right 
to  avoid  and  recover  his  consideration  could  not  be  made  dependent 
on  his  ability  to  put  the  other  party  in  statu  quo,  except  at  the  risk  of 
rendering  ineffectual  the  shield  which  the  law  has  given  him  for  his 
protection. 

'See  in  re  Huntenburg  supra;  Mauldin  v.  Southern  Shorthand  Uni- 
versity (1907)  3  Ga.  App.  800;  Martin  v.  Gale  (1876)  L.  R.  4  Ch.  Div. 
428;  1  Parsons,  Contracts  (9th  ed.)  314,  note  1. 

'See  Whitney  v.  Dutch  (1817)   14  Mass.  457. 

4Willet  v.  Tessier  (1840)  15  La.  13;  see  Glossop  v.  Colman  (1815)  1 
Stark.  25;  Skinner  v.  Maxwell  (1872)  66  N.  C.  45. 

BSkinner  v.  Maxwell  supra. 

'Zouch  v.  Parsons  (1765)  3  Burr.  1794. 

TMinock  v.  Shortridge  (1870)  21  Mich.  304,  315. 

'See  Whittemore  v.  Elliott  (N.  Y.  1876)  7  Hun  518. 

•Holmes  v.  Blogg  (1818)  8  Taunt.  508;  Ex  parte  Taylor  (1856)  8  De 
G.  M.  &  G.  254;  Earl  of  Buckinghamshire  v.  Drury  (1761)  2  Eden  C.  60,  72. 

10Corpe  v.  Overton  (1833)  10  Bing.  252;  Medbury  v.  Watrous  (N.  Y. 
1845)  7  Hill  no,  overruling  McCoy  v.  Huffman  (N.  Y.  1827)  8  Cow.  84. 

"See  note  10. 

"Green  v.  Green  (1877)  69  N.  Y.  553;  Chandler  v.  Simmons  (1867) 
97  Mass.  508. 

"White  v.  New  Bedford  Cotton  Waste  Corporation  (1901)  178  Mass.  20. 

"Vent  v.  Osgood  (Mass.  1838)  19  Pick.  572;  Judkin  v.  Walker  (1840) 
17  Me.  38. 

"Gordon  v.  Miller  (1905)  in  Mo.  App.  342;  Pelletier  v.  Couture  (1889) 
148  Mass.  269;  Conary  v.  Sawyer  (1889)  92  Me.  463. 
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Since  a  partnership  is  a  purely  contractual  relation,  there  is  noth- 
ing to  prevent  an  infant  from  becoming  a  partner,16  with  the  rights 
and  responsibilities  of  an  adult,17  but  with  the  privilege  of  escaping 
at  any  time  from  the  contract.  To  free  himself  from  the  individual 
liability  which  he  shares  with  his  partners  in  respect  to  the  obligations 
of  the  firm,  he  may  of  course  interpose  the  defence  of  infancy,18  but  in 
the  course  of  business  the  presumption  is  that  he  will  not  do  so,  but 
will  abide  by  his  partnership  agreement  and  obligations.19  So  far, 
then,  the  relations  of  an  infant  partner  are  controlled  by  the  same 
principles  which  govern  his  rights  under  the  law  of  contracts,  but  in 
the  recent  case  of  Latrobe  v.  Dietrich  (Md.  1910)  78  Atl.  983,  a  further 
problem  was  presented.  The  plaintiff,  a  partnership  consisting  of  an 
infant  and  an  adult,  sought  to  be  relieved  from  a  firm  contract  under 
which  money  had  been  advanced.  The  court,  after  referring  to  the 
unquestioned  fact  that  the  presence  of  the  infant  in  the  firm  would 
be  no  ground  for  relieving  the  adult  partner,  since  the  privileges  of 
infancy  are  purely  personal,20  proceeded  to  discuss  the  more  serious 
question  as  to  the  infant's  right  to  recover  money  which  the  firm  had 
advanced  under  the  contract.  The  decision,  which  denied  this  right, 
was  rested  on  the  well  settled  rule  peculiar  to  partnership  law  that  an 
infant,  after  receiving  consideration  by  being  permitted  to  participate 
in  the  fortunes  of  the  business,  cannot  under  any  circumstances,  in 
the  absence  of  fraud,  recover  money  paid  to  procure  his  interest 
therein.21  The  application  of  this  principle,  however,  does  not  seem 
to  have  been  required  by  the  facts  of  the  case,  since  the  only  question 
actually  involved  was  as  to  the  recovery  by  an  infant  partner,  not  of 
the  price  of  his  interest,  but  of  his  share  of  the  firm  assets  expended 
in  pursuance  of  a  contract  made  in  the  course  of  business.  It  would 
seem  that  the  interest  of  an  infant  partner  in  the  assets  of  the  firm  is 
a  benefit  derived  from  the  contract  of  partnership,  which,  since  it  is  still 
in  his  possession,  he  must  sacrifice  as  the  price  of  exemption  from  indi- 
vidual liability  on  claims  against  the  firm;22  and  accordingly,  whether 
the  enterprise  is  solvent  or  insolvent  or  actually  at  an  end,  or  in  the 
hands  of  a  receiver,  even  though  at  the  instance  of  the  infant  him- 
self, it  is  held  that  the  entire  assets  must  remain  in  the  hands  of  the 
other  partner  subject  to  the  liabilities  of  the  firm.23  Assuming  the 
correctness  of  the  foregoing,  the  result  reached  by  the  court  seems 
to  be  unassailable.  • 

16Penn  v.  Whitehead  (Va.  1867)  17  Gratt.  503,  521 ;  1  Story,  Partner- 
ship §7. 

"Whitney  v.  Dutch  (1817)  14  Mass.  457;  See  Avery  v.  Fisher  (N.  Y. 
1882)  38  Hun  508. 

MSee  Whittemore  v.  Elliott  supra. 

"Continental  National  Bank  v.  Strauss   (1893)   137  N.  Y.  148. 

^Avery  v.  Fisher  supra;  Continental  National  Bank  v.  Strauss  supra; 
Gibbs  v.  Merrill  (1810)  3  Taunt.  307. 

MMoley  v.  Brine  (1876)  120  Mass.  324;  Adams  v.  Beall  (1887)  67  Md 
«3;  Page  v.  Morse  (1880)  128  Mass.  99. 

^Chandler  v.  Simmons  supra;  Pelletier  v.  Couture  supra;  Conary  v. 
Sawyer  supra;  Hill  v.  Bell  (1892)  in  Mo.  35,  45. 

"Conary  v.  Sawyer  supra;  Pelletier  v.  Couture  supra;  Hill  v.  Bell  supra; 
Kitchen  v.  Lee   (N.  Y.   1844)    11   Paige  107;   Shirk  v.   Shultz   (1887)    113 
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Karl   W.   Kirchwey,   Editor-in-Charge. 

Adjoining  Landowners — Landlord  and  Tenant — Lateral  Support. — 
The  plaintiff,  whose  husband  leased  from  the  defendant  premises 
adjoining  other  lands  of  the  defendant  on  which  the  latter  had  made 
an  excavation,  was  injured  by  a  collapse  of  the  leased  house  in  a  land- 
slide caused  by  the  excavation.  The  plaintiff  entered  the  premises 
knowing  that  the  defendant  owned  the  adjacent  land,  that  landslides 
had  occurred,  and  that  weather  conditions  were  wearing  away  the 
crest  of  the  pit.  Held,  the  defendant  was  not  liable.  Beauchamp  v. 
Excelsior  Co.  et  al.  (1911)  127  N.  Y.  Supp.  686. 

Although  in  the  absence  of  warranty  or  fraud  a  lessor  is  clearly 
not  liable  for  injuries  resulting  from  defective  premises,  see  Tuttle 
v.  Gilbert  Mfg.  Co.  (1887)  145  Mass.  169 ;  Phelan  v.  Fitzpatrick  (1905) 
188  Mass.  237,  it  is  equally  well  settled  that  one  who  comes  to  a 
nusiance  is  not  for  that  reason  precluded  from  recovering  the  damages 
which  it  causes  him,  though  he  come  as  a  lessee.  Bly  v.  Edison  Elec- 
tric Co.  (1902)  172  N.  Y.  1.  Consequently  the  strict  doctrine  of 
volenti  non  fit  injuria  does  not  seem  applicable  to  the  facts  of  the 
principal  case.  See  Central  B.  B.  v.  English  (1884)  73  Ga.  366. 
Further,  inasmuch  as  the  ground  of  recovery  is  that  the  lessee  has  a 
separate  estate,  Bly  v.  Edison  Electric  Co.  supra,  it  would  seem  im- 
material whether  a  third  party  or  the  lessor  owned  the  adjoining 
land,  for  prima  facie  the  lease  concerns  only  the  leased  premises, 
and  the  lessor  is  liable  for  injuries  caused  by  the  nuisance  if  the 
conditions  constituting  it  are  under  his  exclusive  control.  See  Bollard 
v.  Boberts  (1891)  130  N.  Y.  269;  but  see  Purcell  v.  English,  (1882) 
86  Ind.  34.  Even  if  premises  lack  sufficient  lateral  support  when 
demised,  the  presumption  would  still  seem  to  be  that  the  lease 
carried  it,  as  an  appurtenance,  see  Shury  v.  Bigot  (1625)  3  Bulstr. 
339,  the  natural  right  of  support  from  the  lessor's  adjoining  land. 
See  Bolton  v.  Angus  (1881)  L.  R.  6  A.  C.  740,  792,  809.  The 
propriety  of  allowing  this  presumption  to  be  overcome  except  by 
proof  of  an  express  stipulation  releasing  the  right,  seems  question- 
able in  view  of  the  rule  against  derogating  by  implication  from  the 
estate  demised.  Therefore,  while  the  result  reached  in  the  principal 
case  may,  perhaps,  be  justified  by  implying  such  a  release  as  within 
the  probable  intention  of  the  parties,  it  is  submitted  that  by  the  better 
view  the  defendant  was  not  relieved  of  his  liability  as  adjoining 
owner. 

Appeal  and  Error — Objection  to  Testimony — Waiver. — The  plaintiff 
objected  to  certain  evidence  introduced  by  the  defendant,  but  on  cross- 
examination  caused  the  witness  to  repeat  the  same  testimony.  Held, 
the  objection  was  not  thereby  waived.  Cathey  v.  Mo.,  K.  &  T.  By.  Co. 
of  Texas  (Tex.  1911)  133  S.  W.  417. 

When  a  party,  who  has  objected  to  the  admission  of  certain 
evidence,  later  introduces  the  same  evidence  his  former  objection  is 
deemed  to  have  been  waived.  Briscoe  v.  Huff  (1898)  75  Mo.  App. 
288;  see  Bohoney  v.  Womack  (1892)  1  Tex.  Civ.  App.  354.  However, 
where  evidence  of  the  same  nature  is  introduced  merely  in  rebuttal, 
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a  waiver  is  not  to  be  implied,  for  by  following  tbe  theory  of  the  court 
in  an  endeavor  to  overcome  the  case  made  by  his  adversary  the  party 
excepting  does  not  thereby  admit  the  theory  to  be  correct.  Washington 
Co.  v.  McCormick  (1898)  19  Ind.  App.  663;  Salt  Lake  City  v.  Smith 
(1900)  104  Fed.  457.  Similarly,  cross-examination  on  the  objectionable 
testimony  in  an  attempt  to  elicit  evidence  which  will  weaken  its  effect 
should  not  be  held  a  waiver  of  a  prior  objection,  Laver  v.  Hotaling 
(Cal.  1896)  46  Pac.  1070;  Marsh  v.  Snyder  (1883)  14  Neb.  237;  but 
see  O'Donnell  v.  B.  I.  Co.  (1907)  28  R.  I.  245,  and  the  cross-examiner 
should  be  permitted,  as  he  ordinarily  is,  Zucker  v.  Karpeles  (1891)  88 
Mich.  413,  to  endeavor  to  impeach  the  witness  or  to  test  his  memory 
by  asking  him  to  repeat  portions  of  his  testimony  in  chief,  even  though 
the  evidence  objected  to  be  brought  out  more  fully  by  the  cross- 
examination.  Donnell  v.  Braden  (1886)  70  la.  551;  contra,  O'Donnell 
v.  B.  I.  Co.  supra.  It  has  been  held,  however,  that  the  objection  is 
waived  if  the  witness  fail  to  contradict  himself  in  the  repetition. 
Sullivan  v.  Fant  (1908)  51  Tex.  Civ.  App.  6;  see  State  v.  Moore 
(1900)  156  Mo.  204.  Unless  the  record  clearly  show  that  waiver  of  the 
exception  was  intended,  see  United  Bys.  Co.  v.  Corbin  (1909)  109  Md. 
442,  the  former  rule  would  seem  more  desirable  since  the  latter  gives 
the  party  introducing  incompetent  testimony  an  unfair  advantage  by 
putting  an  arbitrary  limit  on  the  scope  of  the  cross-examination, 
especially  where  the  evidence  is  clearly  harmful  to  the  party  excepting. 
The  decision  in  the  principal  case  would  therefore  seem  correct. 

Bankruptcy — Preference — Eestoration  op  Embezzled  Trust  Fund. — 
A  trustee  on  the  eve  of  bankruptcy,  at  the  instance  of  his  surety, 
deposited  securities  of  his  own  with  the  trust  fund  to  make  up  a 
shortage  caused  by  his  embezzlement.  His  trustee  in  bankruptcy 
brought  an  action  against  the  successor  in  the  trust  to  recover  the 
substituted  securities.  Held,  the  plaintiff  could  recover  since  the 
transaction  constituted  a  preference  under  Bankruptcy  Act  of  July  1, 
1898,  c.  541  §  60b.     Clarke  v.  Bogers  (1910)  183  Fed.  518. 

When  a  trustee  converts  trust  funds  to  his  own  use  a  quasi-con- 
tractual duty  arises  to  repay  the  cestui  que  trust,  Hall  v.  Marston 
(1822)  17  Mass.  575;  see  Thompson  v.  Finch  (1856)  8  DeG.  M.  &  G. 
560,  and  the  right  to  enforce  this  obligation,  while  elective  if  the 
funds  are  traceable,  1  Columbia  Law  Review  328,  is  all  that  remains  to 
the  cestui  when  the  res  can  no  longer  be  followed.  Lathrop  v.  Bampton 
(1866)  31  Cal.  17.  The  beneficiary  is  clearly  brought  within  the 
definition  of  a  creditor  given  in  the  Bankruptcy  Act,  §  1,  and  he  is 
then  entitled  to  no  preference  over  general  creditors.  See  Smith  v. 
Township  of  Au  Gres  (1906)  150  Fed.  257;  Thompson's  Appeal  (1853) 
22  Pa.  St.  16.  In  England,  on  the  contrary,  it  has  been  held  that  the 
relation  of  debtor  and  creditor  does  not  exist,  within  the  meaning 
of  the  bankruptcy  statute,  between  a  defaulting  trustee  and  his  co- 
trustee or  cestui.  Ex  parte  Taylor  (1886)  L.  R.  18  Q.  B.  D.  295;  Ex 
parte  Ball  (1857)  35  W.  R.  264.  The  later  English  cases,  however, 
adopt  the  theory  that  when  the  bankrupt's  dominant  motive  in  making 
restoration  is  to  avoid  criminal  prosecution,  Sharp  v.  Jackson  L.  R. 
[1899]  App.  Cas.  419,  or  merely  to  right  a  wrong,  In  re  Lake  L.  R. 
[1901]  1  Q.  B.  D.  710,  no  act  of  preference  is  committed,  thus  con- 
fusing motive  with  intent  and  limiting  the  effect  of  the  statute  in  an 
unwaranted  manner.  In  America,  while  stress  has  properly  been 
placed  on  the  intention  with  which  an  insolvent  pays  a  debt  in  order 
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to  determine  questions  of  preference,  Hardy  v.  Gray  (1906)  144  Fed. 
922,  motive  appears  never  to  have  been  considered  a  controlling 
feature.  The  principal  case  would  therefore  seem  to  reach  a  conclu- 
sion beyond  question.  Cf.  McNaboe  v.  Columbian  Mfg.  Co.  (1907)  153 
Fed.  967. 

Banks  and  Banking — Negligence  of  Collecting  Bank — Rights  of 
Depositor. — The  defendant  sent  a  check  deposited  by  the  plaintiff 
with  it  for  collection  directly  to  the  drawee,  the  only  bank  in  its  com- 
munity, which,  having  surrendered  it  to  the  drawer  without  remitting 
the  amount,  failed.  Held,  the  defendant  was  liable  for  the  amount 
of  the  check  in  an  action  for  money  had  and  received.  Pinkney  v. 
Kanawha  Valley  Bank  (W.  Va.  1911)  69  S.  W.  1012. 

Since  generally  the  obligation  of  a  bank  receiving  for  collection 
paper  drawn  upon  a  distant  bank  is  limited  to  the  use  of  reasonable 
diligence  in  the  selection  of  a  sub-agent,  11  Columbia  Law  Review 
163,  it  is  liable  only  for  its  own  negligence.  A  bank  is  not  a  suitable 
agent,  however,  for  the  collection  of  a  claim  against  itself,  since  its 
interest  is  adverse  to  that  of  the  creditor,  German  Nat.  Bank  v.  Burns 
(1889)  12  Colo.  539,  and  it  may  relieve  the  drawer  of  liability  by 
cancelling  and  surrendering  the  paper.  O'Leary  v.  Abeles  (1900) 
68  Ark.  259.  It  is  therefore  negligence  per  se  to  send  a  check  for 
collection  directly  to  the  drawee  bank.  Western  Scraper  Co.  v.  Sadilek 
(1897)  50  Neb.  105 ;  contra,  Heywood  v.  Pickering  (1874)  L.  R.  9  Q.  B. 
428.  As  contracting  parties  are  presumed  to  contemplate  performance 
according  to  custom  only  when  the  custom  is  reasonable,  Drovers'  Nat. 
Bank  v.  Provision  Co.  (1886)  117  111.  100,  and  since,  by  the  general 
rule,  sending  paper  directly  to  the  drawee  bank  is  unreasonable  even 
though  it  is  the  only  bank  in  the  community,  the  collecting  bank 
adopts  such  a  custom  at  its  peril,  unless  clearly  authorized  by  the 
depositor,  First  Nat.  Bank  v.  Citizens'  Savings  Bank  (1901)  123 
Mich.  336,  and  for  the  resulting  loss  is  liable  either  in  tort  or  in 
assumpsit  for  the  breach  of  its  obligation  to  use  due  diligence.  See 
note  to  Winchester  Milling  Co.  v.  Bank  of  Winchester  (Tenn.  1908) 
18  L.  R.  A.  [n.  s.]  441;  American  Exchange  Bank  v.  Metropolitan 
Bank  (1897)  71  Mo.  App.  451;  First  Nat.  Bank  v.  Bank  of  Whittier 
(1906)  221  111.  319.  Although  recovery  as  for  money  had  and  received 
is  permitted  in  cases  where  a  collecting  bank,  having  accepted  paper 
of  the  drawee  without  authority,  is  presumably  estopped  to  deny  that 
its  customer's  claim  has  been  paid,  Landa  v.  Traders'  Bank  (1906) 
118  Mo.  App.  356,  to  allow  it  under  the  circumstances  of  the  principal 
case  is  anomalous  since  the  defendant  had  received  nothing. 

Chattel  Mortgages — Stock  in  Trade — Power  of  Disposal  Retained 
by  Mortgagor. — The  plaintiff  sought  to  prove  as  a  preferred  claim  in 
bankruptcy  certain  notes  secured  by  a  mortgage  on  the  bankrupt's 
stock  in  trade,  executed  several  years  prior  to  bankruptcy,  the  prop- 
erty having  since  remained  in  the  possession  of  the  mortgagor  and 
used  by  him  in  the  usual  course  of  trade.  Held,  the  mortgage  was 
void  as  a  matter  of  law.  Ritchie  Co.  Bank  v.  McFarland  (C.  C.  A. 
4th  C.  1910)  183  Fed.  715. 

The  early  English  theory  was  that  a  mortgage  which  left  the 
mortgagor  in  possession  of  the  mortgaged  property  with  the  power  to 
dispose  of  it  was  fraudulent  as  a  matter  of  law.  See  Ryall  v.  Rolle 
(1749)   1  Wils.  260.     This  doctrine  was  once  favored  by  the  Federal 
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courts,  see  Robinson  v.  Elliott  (1874)  22  Wall.  513,  and  has  been 
followed  by  a  large  number  of  the  States.  Blakesley  v.  Bossman 
(1877)  43  Wis.  116;  Southward  v.  Benner  (1878)  78  N.  Y.  424; 
contra,  Wingler  v.  Sibley  (1876)  35  Mich.  231;  cf.  Briggs  v.  Parhman 
(Mass.  1841)  2  Mete.  258.  The  rule  has  long  since  been  adopted  in 
England,  however,  that  the  question  of  fraud  is  one  of  fact  to  be 
determined  by  the  jury.  Ex  parte  Games  (1879)  40  L.  T.  [n.  s.]  789; 
Jones,  Chattel  Mortgages  §  413.  While  previous  to  the  now  universal 
statutes  substituting  registration  for  change  of  possession,  the  secrecy 
of  the  transaction  gave  some  justification  for  the  former  doctrine, 
this  reason  seems  to  be  no  longer  applicable,  see  Miller  v.  Jones  (1876) 
Fed.  Cas.  9,576;  Peabody  v.  Landon  (1889)  61  Vt.  318,  and  the 
modern  decisions,  therefore,  tend  to  confine  the  old  rule  either  to 
cases  where  the  mortgage  itself  stipulates  for  the  continued  control 
by  the  mortgagor,  Hitchler  v.  Citizens  Bank  (1885)  63  Miss.  403,  or 
to  cases  where  there  is  no  provision  for  the  application  of  the  proceeds 
of  sales  by  the  mortgagor.  Etheridge  v.  Sperry  (1891)  139  TJ.  S. 
266;  Brackett  v.  Harvey  (1883)  91  N.  Y.  214.  It  would  seem,  there- 
fore, that  the  decision  of  the  principal  case  is  out  of  harmony  with  the 
weight  of  authority,  1  Cobbey,  Chattel  Mortgages  §  307,  and  fails 
to  meet  the  needs  of  commerce  as  indicated  by  its  persistent  use  of 
such  securities  in  spite  of  legal  obstacles.  Jones,  Chattel  Mortgages 
§  425.  The  court  seems,  however,  to  have  been  bound  by  controlling 
authorities  in  its  own  jurisdiction.  Garden  v.  Bodwing's  Admx. 
(1876)   9  W.  Va.  121. 

Constitutional  Law — Corporation  Tax — Income  from  Municipal 
Bonds. — The  income  from  municipal  bonds  held  by  the  defendant  was 
taxed  under  the  Corporation  Tax  Law  (c.  6,  36  TJ.  S.  Stat,  at  L.  112) 
which  imposes  upon  all  corporations  doing  business  in  the  United 
States  "a  special  excise  tax  *  *  *  equivalent  to  one  per  centum 
upon  the  entire  net  income  over  and  above  $5,000  received  by  it  from 
all  sources."  Held,  Congress  had  power  to  include  the  income  from 
such  bonds.    Flint  v.  Stone  Tracy  Co.  (1911)  31  Sup.  Ct.  Rep.  342. 

While  the  measure  of  a  tax  on  property  having  ascertainable  value 
may  not  include  the  value  of  non-taxable  property,  Home  Savings 
Bank  v.  Des  Moines  (1907)  205  TJ.  S.  503,  if  the  tax  is  imposed  on  a 
right  or  occupation  subject  to  the  taxing  power,  any  uniform  measure, 
however  arbitrary,  may  be  adopted.  Home  Ins.  Co.  v.  New  York 
(1890)  134  TJ.  S.  594;  United  States  v.  Singer  (1872)  15  Wall.  111.  It 
is  therefore  immaterial  that  the  value  of,  or  the  income  from,  non- 
taxable subject-matter,  such  as  Federal  securities,  is  included  in 
determining  the  amount  of  the  tax.  Murdock  v.  Ward  (1900)  178 
TJ.  S.  139;  Hamilton  Co.  v.  Massachusetts  (1867)  6  Wall.  632.  This 
rule  has  not,  however,  been  applied  by  the  Supreme  Court  to  taxes 
measured  so  as  indirectly  to  burden  imports,  Cook  v.  Pennsylvania 
(1878)  97  TJ.  S.  566,  or  interstate  or  foreign  commerce.  Jealous  of 
every  possible  infringement  upon  the  Federal  power  to  control  com- 
merce the  court  has  invalidated  any  tax  having  such  an  effect.  11 
Columbia  Law  Review  393.  Thus,  as  a  State  may  not  tax  the  privilege 
of  carrying  on  interstate  commerce  within  it,  Phila.  Steamship  Co.  t. 
Pennsylvania  (1887)  122  TJ.  S.  326;  Galveston  etc.  Ry.  Co.  v.  Texas 
(1908)  210  TJ.  S.  217,  neither  may  it  include  the  capital  employed  in, 
or  profits  derived  from,  such  commerce  in  its  tax  upon  purely  intra- 
state business.     W.  U.  Tel.  Co.  v.  Kansas  (1910)  216  TJ.  S.  1,  27; 
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but  see  Maine  v.  Grand  Trunk  Ry.  Co.  (1891)  142  U.  S.  217,  228. 
Where,  however,  the  court  finds  no  such  interference  by  the  State  with 
exclusive  powers  of  Congress,  it  regards  the  measure  of  the  tax  as 
immaterial.  Pullman  Go.  v.  Adams  (1903)  189  U.  S.  420;  Horn  Silver 
Mining  Co.  v.  New  York  (1892)  143  U.  S.  305,  313.  Moreover,  as  the 
court  has  sustained  state  taxes  which  incidentally  affected  United 
States  securities,  Plumer  v.  Coler  (1900)  178  TJ.  S.  115,  134;  Society 
for  Savings  v.  Coite  (1867)  6  Wall.  594,  607,  not  fearing  that  impair- 
ment of  the  Nation's  borrowing  capacity  might  result,  Plumer  v.  Coler 
supra,  135,  the  conclusion  reached  in  the  principal  case  is  in  harmony 
with  prior  adjudications. 

Constitutional  Law — Corporation  Tax — Income  from  Real  Property. 
— Under  §  38  of  the  Act  of  Congress  approved  August  5,  1909  (c.  6, 
36  Stat,  at  L.  112)  which  subjects  every  corporation  engaged  in  busi- 
ness within  the  United  States  to  "a  special  excise  tax  *  *  * 
equivalent  to  one  per  centum  upon  the  entire  net  income  over  and 
above  $5,000  received  by  it  from  all  sources"  such  a  tax  was  imposed 
on  income  from  real  property.  Held,  the  tax  being  on  the  corporate 
privilege,  it  was  not  direct  within  the  meaning  of  Art.  1,  sec.  9,  cl.  4 
of  the  Constitution.  Flint  v.  Stone  Tracy  Co.  (1911)  31  Sup.  Ct. 
Rep.  342. 

A  tax  on  the  income  derived  from  real  and  personal  property  has 
been  declared  direct  as  in  its  essence  a  tax  on  the  property  itself. 
Pollock  v.  Farmers'  Loan  &  Trust  Co.  (1895)  157  U.  S.  429,  580,  158 
U.  S.  601,  627;  but  see  Springer  v.  United  States  (1880)  102  U.  S. 
586;  9  Harv.  L.  Rev.  198;  10  Columbia  Law  Review  379,  401.  On  the 
other  hand,  a  tax  levied  upon  a  particular  business,  Spreckels  Sugar 
Ref.  Co.  v.  McLain  (1904)  192  U.  S.  397;  Pacific  Ins.  Co.  v.  Soule 
(1868)  7  Wall.  433,  a  corporate  franchise,  Home  Ins.  Co.  v.  New  York 
(1890)  134  U.  S.  594,  or  the  right  of  inheritance,  Scholey  v.  Rem 
(1874)  23  Wall.  331;  Knowlton  v.  Moore  (1900)  178  U.  S.  41,  is  con- 
sidered an  excise  although  measured  by  the  income  from,  or  the  value 
of,  the  property  concerned.  Since  the  Pollock  case  supra  did  not 
purport  to  overrule  these  decisions,  the  inevitable  distinction  seems 
to  be  that  where  the  tax  is  levied  on  property  simply  because  of  owner- 
ship it  is  direct,  but  where  it  is  imposed  on  a  particular  use  of  property 
or  the  exercise  of  a  right  it  is  an  excise,  and  as  such  may  be  measured 
by  any  standard  conforming  to  the  rule  of  uniformity.  See  Knowlton 
v.  Moore  supra,  82.  As  no  analogy  can  be  drawn  from  taxes  affecting 
imports  or  interstate  commerce,  see  discussion  of  "Income  from  Muni- 
cipal Bonds"  supra,  it  follows  that  the  Supreme  Court,  in  upholding 
the  tax  on  the  corporate  privilege  as  to  incomes  from  real  property  and 
invested  personalty,  has  but  more  clearly  enunciated  the  rules  laid 
down  in  earlier  decisions. 

Constitutional  Law — Due  Process — Absolute  Liability  for  Injury 
to  Employee. — The  New  York  Workmen's  Compensation  Act  (Laws 
1910,  c.  674)  art.  14a,  provided  that  employers  in  certain  dangerous 
employments  should  compensate  employees  injured  as  a  result  of 
risks  inherent  in  the  business.  Held,  reversing  the  Appellate  Division, 
the  statute,  in  imposing  an  absolute  liability  irrespective  of  fault  or 
negligence,  violated  the  due  process  clause  of  the  state  Constitution. 
Ives  v.  South  Buffalo  Ry.  Co.  (N.  Y.  Ct.  App.  1911)  94  N.  E.  431. 
For  a  discussion  of  this  case  supporting  the  decision  of  the  Special 
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Term  in  favor  of  the  constitutionality  of  the  statute,  see  10  Columbia 
Law  Review  751.  In  view  of  the  conceded  desirability,  from  an 
economic  standpoint  of  the  legislation  in  question,  the  court's  con- 
ception of  "due  process"  as  necessarily  exclusive  of  such  a  statutory 
modification  of  the  common  law  theory  of  liability  seems  at  least 
unfortunate,  necessitating,  as  it  does,  the  adoption  of  an  exception 
to  the  due  process  clause  in  the  state  Constitution  in  order  to  secure 
the  readjustment  of  the  relations  of  employer  and  employee  demanded 
by  public  opinion.  A  broader  view  of  what  constitutes  due  process, 
exemplified  in  a  recent  decision  of  the  United  States  Supreme  Court, 
Noble  State  Bank  v.  Haskell  (1911)  219  U.  S.  104,  seems  equally 
sound  in  theory  and  avoids  the  undesirable  distinction,  drawn  by  the 
court  in  the  principal  case,  between  legal  justice  and  the  demands 
of  public  policy.  The  accepted  requirement  for  a  valid  exercise  of 
the  police  power,  that  the  means  adopted  in  furtherance  of  the  public 
welfare  must  bear  some  reasonable  relation  to  the  end  sought,  10 
Columbia  Law  Review  55,  would  seem  a  sufficient  safeguard  of  private 
rights  even  in  the  event  of  a  radical  legislative  alteration  of  the 
common  law,  without  the  additional  restriction  imposed  upon  that 
power  by  the  Court  of  Appeals. 

Constitutional  Law — Interstate  Commerce — Municipal  Licenses. — 
The  plaintiff  express  company,  engaged  chiefly  in  interstate  com- 
merce, sought  to  enjoin  the  defendant  from  enforcing  an  ordinance 
which  imposed  a  license  fee  of  $5  on  each  express  wagon  operated  in 
the  city  and  fifty  cents  on  each  driver,  whose  competence  had  to  be 
vouched  for  by  two  citizens,  and  which  required  of  expressmen  a 
bond  for  each  wagon,  conditioned  upon  the  safe  delivery  of  property 
intrusted  to  them.  Held,  a  preliminary  injunction  should  not  be 
granted.  Barrett  v.  City  of  New  York  (C.  C.  S.  D.  N.  Y.  1911) 
183  Fed.  793. 

Although  Congress  has  exclusive  power  over  interstate  commerce 
in  matters  of  national  importance  susceptible  of  uniform  regulation, 
Robbins  v.  Shelby  Tax  Dist.  (1886)  120  U.  S.  489,  the  States  under 
their  police  power  have  the  right  to  impose  such  regulations  in  local 
matters  as  are  conducive  to  the  safety  of  the  public  in  person  and 
property,  although  interstate  commerce  may  indirectly  be  affected. 
Smith  v.  Alabama  (1887)  124  U.  S.  465;  Western  Union  Go.  v.  New 
Hope  (1903)  187  U.  S.  419.  To  defray  the  expenses  of  such  regula- 
tions fees  may  be  imposed  to  cover  the  reasonably  estimated  cost  of 
their  enforcement,  Ail.  Tel.  Co.  v.  Philadelphia  (1902)  190  U.  S.  160, 
although  a  State  may  not  impose  a  license  fee  as  a  condition  precedent 
to  the  right  of  a  company  to  engage  in  interstate  commerce  within  its 
borders,  Crutcher  v.  Kentucky  (1890)  141  U.  S.  47;  Simpson,  Craw- 
ford Co.  v.  Atl.  Highlands  (1908)  158  Fed.  372;  contra,  Wiggins  Fy. 
Co.  v.  East  St.  Louis  (1882)  107  U.  S.  365;  but  see  Leloup  v.  Mobile 
(1887)  127  TJ.  S.  640,  647,  even  if  imposed  without  discrimination. 
Robbins  v.  Shelby  Tax  Dist.  supra.  It  thus  becomes  largely  a  matter 
of  construction  in  each  case  as  to  the  effect  of  the  particular  statute 
whose  validity  is  questioned.  See  Houston  R.  R.  v.  Mayes  (1906)  201 
U.  S.  321.  As  the  ordinance  in  the  principal  case  clearly  was  not  de- 
signed for  purposes  of  revenue  it  would  seem  to  be  a  legitimate  exer- 
cise of  the  State's  police  power  in  view  of  its  obvious  bearing  on  the 
safety  of  the  property  of  the  public,  although  as  an  attempt  to  regulate 
the  city  streets  it  would  be  open  to  serious  objection  as  a  discriminatory 
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measure.  The  decision  is  further  fortified  by  the  fact  that  the  motion 
was  for  a  preliminary  injunction  and  it  did  not  appear  that  the  plain- 
tiff would  suffer  irreparable  injury  before  final  hearing. 

Corporations — Dividends — Recovery  of  Distributed  Assets. — An 
action  was  brought  by  the  trustee  of  a  bankrupt  corporation  to  recover 
dividends  alleged  to  have  been  accepted  by  the  defendant,  the  sole 
stockholder,  with  knowledge  that  they  were  paid  from  the  capital,  in 
violation  of  a  statute.  The  payments  were  made  prior  to  insolvency, 
and  were  not  its  cause.  Held,  a  cause  of  action  was  stated.  Cottrell 
v.  Albany  Card  &  Paper  Mfg.  Co.  (1911)  126  N.  Y.  Supp.  1070. 

The  doctrine  that  the  capital  of  a  corporation  constitutes  a  trust 
fund  for  the  benefit  of  creditors,  though  established  in  nearly  all  the 
States,  see  1  Cook,  Corp.  §  9,  and  once  apparently  the  rule  of  the 
Federal  courts,  Wood  v.  Bummer  (1824)  3  Mason  C.  C.  R.  308; 
Sawyer  v.  Hoag  (1873)  17  Wall.  610,  619;  Curran  v.  Arkansas  (1853) 
15  How.  304,  307,  has  been  repudiated  in  its  application  to  solvent 
corporations  by  the  Supreme  Court  of  the  United  States  in  the  case 
of  Collins  v.  Brierfield  Iron  Co.  (1893)  150  U.  S.  371,  in  which  it  was 
declared  that  the  property  of  such  corporations  was  as  fully  within 
their  control  as  that  of  an  individual,  and  could  only  be  converted 
into  a  trust  fund  by  actual  insolvency.  See  MacDonald  v.  Williams 
(1899)  174  U.  S.  397.  It  would  seem  to  follow  from  this  doctrine  that 
corporate  assets  improperly  distributed  prior  to  insolvency  in  the  form 
of  dividends  could  not  be  recovered  by  existing  or  future  creditors. 
See  MacDonald  v.  Williams  supra.  But  just  as  the  control  of  an  indi- 
vidual over  his  property  is  limited  as  regards  transfers  in  fraud  of 
creditors,  so,  it  would  seem,  the  power  of  a  corporation  to  destroy  its 
creditors'  security  by  diminishing  the  capital  upon  which  they  rely,  if 
not  entirely  denied,  should  be  so  restricted  as  to  prevent  its  reduction 
to  the  point  of  insolvency,  a  result  which  would  verge  upon  actual 
fraud.  See  1  Cook,  Corp.  §  9.  Under  the  foregoing  principles  the 
defendant's  retention  of  the  dividends  paid  to  its  own  knowledge  im- 
properly and  in  violation  of  statute,  would  have  been  clearly  inequit- 
able, and  the  principal  case  may  be  supported  on  this  and  the  further 
ground  that  the  trust-fund  theory,  though  erroneous  in  principle, 
seems  to  be  the  established  law  of  New  York.  Hastings  v.  Drev) 
(1879)  76  N.  Y.  9. 

Corporations — Transfer  of  Stock — Effect  of  Failure  to  Register. 
— A  registered  stockholder  assigned  his  certificate  to  the  plaintiff  and 
subsequently  became  indebted  to  the  corporation.  Held,  notwithstand- 
ing the  failure  to  register  the  transfer,  the  defendant  corporation 
could  not  off-set  the  indebtedness  against  a  dividend  payable  to  the 
assignee  on  dissolution.  Union  Bank  v.  U.  8.  Exchange  Bank  (N.  Y. 
App.  Div.  1911)  127  N.  Y.  Supp.  661.    See  Notes,  p.  451. 

Dam  aces — Attorney's  Fees — Recovery  in  Independent  Suit. — The 
plaintiff  gave  the  defendant  a  chattel  mortgage  to  secure  a  note  and 
the  latter  having  wrongfully  instituted  foreclosure  proceedings,  the 
former  paid  the  sum  demanded,  which  was  in  excess  of  the  amount 
due  on  the  note.  The  plaintiff  now  seeks  to  recover  as  damages,  in 
addition  to  the  excess  thus  paid,  his  attorney's  fees  sustained  in 
releasing  his  property  from  the  foreclosure.    Held,  such  fees  were  not 
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a  proper  element   of   damages.     Jenkins   v.    Commercial   Nat.   Bank 
(Ida.  1911)  113  Pac.  463. 

When  the  prevailing  party  in  a  suit  at  law  is  awarded  costs  he  is 
presumably  fully  reimbursed  for  his  expenses  incurred  during  the 
trial,  Henry  v.  Davis  (1877)  123  Mass.  345,  and  hence  attorney's  fees 
may  not  be  included  as  an  element  of  damage.  Halstead  v.  Nelson 
(N.  Y.  1881)  24  Hun  395.  In  some  States,  however,  in  cases  of  bad 
faith  or  wilful  injury,  such  damages  are  allowed  in  analogy  to  vin- 
dictive damages.  Linsley  v.  Bushnell  (1842)  15  Conn.  225.  On  the 
other  hand,  if  the  expenses  sought  to  be  recovered  were  sustained  in  a 
prior  action  which  the  plaintiff  was  forced  to  litigate  by  the  default  of 
the  defendant,  the  charges  of  counsel  may  be  recovered  with  the  other 
expenses  of  the  first  suit  if  they  were  the  reasonably  necessary  conse- 
quence of  the  wrongful  act.  Chase  v.  Bennett  (1879)  59  N.  H.  394; 
Baxendale  v.  London  etc.  R.  B.  Co.  (1874)  L.  E.  10  Ex.  35;  Dubois  v. 
Hermance  (1874)  56  N.  Y.  673.  Therefore  when  the  defence  in  the 
prior  action  is  frivolous  or  unnecessary,  recovery  of  expenses  sustained 
in  its  maintenance  will  be  denied.  Baxendale  v.  London  etc.  R.  R.  Co. 
supra.  Assuming  that  the  defendant  in  the  principal  case  instituted 
the  wrongful  foreclosure  wilfully  the  plaintiff  was  correctly  allowed  to 
recover  the  sum  in  excess  of  his  obligation  paid  under  such  duress. 
Keener,  Quasi-Contracts  416;  Chanter  v.  Sanger  (1874)  114  Mass.  364. 
The  expenses  of  the  defence,  however,  are  controlled  by  the  principles 
outlined  above,  and  inasmuch  as  the  plaintiff  might  have  availed  him- 
self of  a  statutory  remedy  to  test  the  foreclosure  proceedings,  Idaho 
Kev.  Codes  §  3418,  in  which  he  would  doubtless  have  been  awarded 
costs,  it  would  seem  that  the  expenses  which  the  plaintiff  seeks  to 
recover  were  unnecessarily  incurred,  and  hence,  as  the  court  properly 
decided,  cannot  be  regarded  as  the  natural  result  of  the  defendant's 
default.    Slingerland  v.  Bennett  (1876)  66  N.  Y.  611. 

Easements — Ways  of  Necessity — Extinguishment. — The  plaintiff,  the 
owner  of  one  parcel  of  land,  purchased  from  one  Gullet  another 
parcel  in  favor  of  which  there  existed  an  easement  of  way  of  necessity 
over  the  land  of  the  defendant.  This  way  the  defendant  attempted 
to  close.  Held,  the  plaintiff  acquired,  as  appurtenant  to  the  Gullet 
tract,  the  way  of  necessity  over  the  defendant's  land  and  was  en- 
titled to  use  it  whether  he  had  another  outlet  or  not.  Conley  et  al. 
v.  Fairchild   (Ky.   1911)   134  S._  W.   142. 

The  so-called  way  of  necessity  is  not  created  by  the  mere  fact 
of  necessity,  but  originates  in  some  change  of  ownership  to  which 
it  is  attached  by  construction  as  a  necessary  incident  presumed  to 
have  been  intended  by  the  parties.  Collins  v.  Prentice  (1842)  15 
Conn.  39;  Tracy  v.  Atherton  (1862)  35  Vt.  52.  Accordingly  an 
implied  grant  of  such  a  way  confers  no  more  than  the  circumstances, 
which  raise  the  implication  of  necessity,  require  should  pass.  Holmes 
v.  Goring  (1824)  2  Bing.  76;  cf.  Proctor  v.  Hodgson  (1855)  10  Ex. 
824;  Pierce  v.  Selleck  (1847)  18  Conn.  321;  Viallv.  Carpenter  (Mass. 
1859)  14  Gray  126.  The  way  will  therefore  continue  in  favor  of  the 
dominant  tenement  so  long  as  the  necessity  exists,  Logan  v.  Stogsdale 
(1889)  123  Ind.  372,  and  no  longer.  Carbonic  Gas  Co.  v.  Geyser 
Gas  Co.  (N.  Y.  1902)  72  App.  Div.  304;  Russell  v.  Napier  (1889)  82 
Ga.  770.  This  rule  has  been  recognized  by  the  court  which  decided 
the  principal  case.  Benedict  v.  Johnson  (Ky.  1897)  42  S.  W.  335. 
It  follows  that  a  way  created  by  necessity  will  cease  upon  the  acquisi- 
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tion  of  another  mode  of  passage,  although  less  convenient.  New 
York  Life  Ins.  Co.  v.  Milnor  (N.  Y.  1846)  1  Barb.  Ch.  353.  Thus, 
whether  the  dominant  tenant  purchase  other  land  over  which  he  can 
pass  to  the  place  where  the  way  of  necessity  leads,  Viall  v.  Carpenter 
supra,  or  the  dominant  tenement  be  sold  to  a  person  who  has  another 
way  thereto,  see  Pierce  v.  Selleck  supra,  the  way  of  necessity  is  in- 
stantly extinguished.  The  court  in  the  principal  case,  in  refusing  to 
consider  the  evidence  offered  as  to  the  availability  or  suitability  of 
other  outlets  open  to  the  plaintiff,  has  apparently  departed  from  the 
sound  and  established  rule  of  law. 

Eminent  Domain — Discontinuance  of  Condemnation  Proceedings — 
Damages. — The  City  of  New  York  passed  a  resolution  to  open  a  park 
and  filed  a  map  showing  the  contemplated  improvement.  After  several 
years  of  protracted  proceedings  the  resolution  was  rescinded.  The 
plaintiff  claimed  damages  for  loss  of  the  use  of  his  land  and  inability 
to  sell  it  during  this  period.  Held,  the  complaint  was  not  bad  on 
demurrer.  Brown  v.  City  of  New  York  (C.  C.  S.  D.  N.  Y.  1910) 
183  Fed.  888. 

It  is  well  settled  that  condemnation  proceedings  may  be  discon- 
tinued at  any  time  before  passing  of  title.  Matter  of  Military  Parade 
Ground  (1875)  60  N.  Y.  319 ;  see  Benedict  v.  City  of  New  York  (1899) 
98  Fed.  789.  The  filing  of  the  map  of  the  contemplated  improvement 
is  merely  to  give  general  notice  of  the  intent  to  appropriate  the  land, 
Forster  v.  Scott  (1892)  17  N.  Y.  Supp.  479,  and  does  not,  in  the 
absence  of  express  provision  to  that  effect,  divest  title.  Bauman  v. 
Ross  (1897)  167  TJ.  S.  548,  597.  Indeed,  if  the  condemnation  statute 
attempts  to  restrict  the  free  use  and  enjoyment  of  the  land  between 
the  time  of  filing  and  the  award,  it  is  unconstitutional  as  a  taking  of 
property  without  compensation.  Forster  v.  Scott  (1893)  136  N.  Y.  577. 
Hence  the  mere  discontinuance  of  proceedings  gives  rise  to  no  liability 
simply  because  a  person  has  without  compulsion  refrained  from  using 
his  land  as  he  otherwise  might  have  done,  Mayor,  etc.  of  Baltimore  v. 
Musgrave  (1877)  48  Md.  272,  and  similarly  the  loss  of  an  opportunity 
to  sell,  resulting  from  the  declared  intention  to  appropriate  the  land, 
would  seem  to  be  damnum  absque  injuria.  Mallard  v.  City  of 
Lafayette  (1850)  5  La.  Ann.  112;  Carson  v.  City  of  Hartford  (1880) 
48  Conn.  68.  A  recovery  against  a  quasi-public  corporation  which  has 
actually  commenced  condemnation  proceedings  and  then  after  long 
delay  discontinued  them,  Leisse  v.  St.  Louis  etc.  R.  R.  Co.  (1876)  2 
Mo.  App.  105,  may  perhaps  be  justified  by  reason  of  the  restricted 
nature  of  the  company's  right  of  eminent  domain.  The  application 
of  such  a  doctrine  to  a  municipality  acting  in  its  public  capacity, 
however,  seems  improper,  Carson  v.  City  of  Hartford  supra;  but  see 
McLaughlin  v.  Municipality  No.  2  (1850)  5  La.  Ann.  504,  especially 
where  condemnation  proceedings  have  never  been  instituted.  Hence 
the  complaint  in  the  principal  case  apparently  stated  no  cause  of  action 
for  damages  resulting  from  discontinuance  or  delay. 

Eminent  Domain — Persons  Entitled  to  Award — Grantor  and 
Grantee. — After  a  city  acquired  title  to  land  for  a  street,  the  former 
owner  conveyed  by  warranty  deed  including  the  street  in  question 
"subject  to  any  rights"  that  the  city  might  have  therein,  and  now 
claims  the  award  subsequently  made  for  the  land  condemned.  Held, 
the  conveyance  passed  the  award  to  the  grantee.  In  re  Hamilton 
Street,  Queens  Borough,  City  of  New  York  (1910)  127  N.  Y.  Supp.  36. 
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If  the  owner  of  land  transfer  legal  or  equitable  title  to  a  third  per- 
son before  title  has  passed  under  condemnation  proceedings  then  in 
progress,  it  is  not  his  interest  but  that  of  his  grantee  which  is  subse- 
quently taken,  and  the  latter  is  therefore  alone  entitled  to  the  award. 
Kiebler  v.  Holmes  (1894)  58  Mo.  App.  119;  Gates  v.  De  La  Mare 
(1894)  142  N.  Y.  307.  Where,  however,  the  conveyance  is  made  after 
title  has  passed  but  before  the  making  of  an  award,  the  grantee 
acquires  no  interest  in  the  award  by  virtue  of  his  deed,  Smith  v.  By. 
Co.  (1890)  88  Tenn.  611;  Hood  v.  So.  By.  Co.  (1901)  133  Ala.  374; 
see  Home  Ins.  Co.  v.  Smith  (N.  Y.  1882)  28  Hun  296,  since  the 
grantor's  right  thereto  is  a  personal  claim  and  as  such  will  not  pass 
except  by  express  assignment.  Harlan  County  v.  Hogsett  (1900)  60 
Neb.  362 ;  Matter  of  Mayor  (N.  Y.  1906)  116  App.  Div.  252.  Further, 
it  has  been  decided  in  New  York  that  a  conveyance  of  all  the  grantor's 
right,  title,  and  interest  in  the  streets  adjoining  the  premises  granted 
does  not  operate  as  such  an  assignment,  but  merely  constitutes  a 
transfer  of  the  reversionary  rights  contingent  upon  a  possible  abandon- 
ment by  the  public,  Harris  v.  Kingston  Bealty  Co.  (N.  Y.  1907)  116 
App.  Div.  704,  a  rule  which  the  Appellate  Division  has  reiterated  since 
the  decision  in  the  principal  case.  In  re  Opening  of  Crescent  Street  in 
City  of  New  York  (1910)  127  N.  Y.  Supp.  37.  The  court  in  the  prin- 
cipal case  relies  upon  Magee  v.  City  of  Brooklyn  (1894)  144  N.  Y. 
265,  for  the  proposition  that  a  full  warranty  deed  has  the  effect  of  an 
express  assignment.  That  decision,  however,  is  by  its  terms  sui 
generis,  and  hence  only  applicable  where  both  the  statutory  taking  and 
the  grant  occur  long  before  the  actual  taking  and  award,  and  the 
grantee  alone  claims  compensation.  See  Matter  of  Mayor  supra,  256. 
An  application  of  this  doctrine  is  not  warranted  by  the  facts  of  the 
case  under  discussion,  which  therefore  departs  from  the  sound  rule  of 
its  jurisdiction. 

Evidence — Presumption  op  Payment — Actions  to  Kecover  Eealty. — 
In  an  action  of  ejectment  the  defendant  in  possession  under  an  execu- 
tory sale  pleaded  payment  and  as  proof  relied  on  the  presumption 
arising  from  lapse  of  time.  No  payment  had  been  made  or  demanded 
for  upwards  of  fifty  years.  Held,  the  presumption  not  having  been 
overcome  the  action  must  fail.  Cannon  v.  Hileman  (Pa.  1911)  78 
Atl.  932. 

Independently  of  statute  a  debt  is  presumed  to  be  paid  after  the 
lapse  of  twenty  years.  Gregory's  Ex'rs  v.  Comw.  (1888)  121  Pa.  St.  611; 
Smith's  Ex'r  v.  Benton  (1852)  15  Mo.  371.  Since  this  presumption, 
unlike  the  bar  of  the  Statute  of  Limitations,  is  overcome  by  proof 
of  non-payment,  De  Ford  v.  Green  (Del.  1894)  1  Marv.  316,  it  clearly 
goes  to  the  remedy  only.  Yet  where  the  debt  is  secured,  failure  to 
rebut  the  presumption  in  an  action  to  enforce  the  claim  is  incidentally 
destructive  of  the  creditor's  interest  in  the  security.  Thus  it  may 
render  unenforceable  a  vendor's  lien  on  real  property.  Berger  v. 
Waldbaum  (1904)  93  N.  Y.  Supp.  352.  In  its  operation  in  favor  of 
a  mortgagor,  Fidelity  Trust  Co.  v.  Chapman  (1909)  226  Pa.  St.  312, 
the  presumption  makes  its  nearest  approach  to  affecting  title  affirma- 
tively. Here,  however,  as  in  all  the  foregoing  cases,  since  the  action 
is  primarily  one  to  enforce  the  payment  of  a  debt,  the  effect  of  the  pre- 
sumption is  purely  defensive.  In  the  principal  case,  on  the  other  hand, 
the   action  was  to    recover  land,   the  title  being   admittedly   in  the 
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plaintiff.  Now  if  instead  of  resisting  an  action  of  ejectment  the 
defendant  had  been  seeking  a  conveyance,  he  should  not  have  been 
permitted  to  employ  this  presumption  as  an  essential  part  of  his  cause 
of  action.  Morey  v.  The  Farmers'  Loan  &  Trust  Co.  (1856)  14  N.  Y. 
302;  Ellison  v.  Torpin  (1898)  44  W.  Va.  414.  Yet  if  it  is  to  defeat 
ejectment  the  consequence  is  that,  payment  being  presumed,  the  equit- 
able estate  is  presumptively  in  the  defendant,  Lawrence  v.  Ball  (1856) 
14  N.  Y.  477,  and  since  he  is  therefore  prima  facie  entitled  to  a  con- 
veyance, the  defensive  presumption  becomes  an  instrument  of  offence 
affecting  substantive  rights.  Accordingly  in  other  jurisdictions  this 
defense  has  been  held  inapplicable  to  an  action  to  recover  realty. 
Lawrence  v.  Ball  supra;  Brady  v.  Begun  (N.  Y.  1862)  36  Barb.  533; 
Rankin  v.  Dean  (1908)  157  Ala.  490. 

Federal  Practice — Kemoval  of  Causes — Jurisdiction  of  State 
Court. — A  suit  for  $5,000  damages,  brought  into  a  state  court,  was 
removed  by  the  defendant  to  the  federal  court,  and  there  dismissed  at 
the  plaintiff's  instance.  He  subsequently  brought  a  new  action  in  the 
state  court,  laying  his  damages  at  less  than  $2,000.  Held,  the  state 
court  had  jurisdiction.  B.  &  O.  By.  Co.  v.  Larwill  (Oh.  1910)  93 
N.  E.  620. 

Although  the  jurisdiction  of  the  state  court  was  divested  upon  the 
removal  of  the  case,  and  the  federal  jurisdiction  thus  acquired  could 
not  be  affected  by  any  change  of  conditions  in  the  pending  suit,  Clarke 
v.  Mathewson  (1838)  12  Pet.  164;  Kanouse  v.  Martin  (1853)  15  How. 
198,  the  plaintiff,  upon  payment  of  costs,  was  entitled  to  a  dismissal 
without  prejudice,  U.  S.  Eev.  Stat.  §  914,  and  the  effect  of  the  dis- 
missal was  to  divest  the  federal  court  of  its  jurisdiction.  Cotton  Co. 
v.  Starnes  (1904-)  128  Fed.  183.  The  contention  that  the  removal  gave 
the  federal  court  exclusive  jurisdiction  of  the  cause  until  an  adjudica- 
tion upon  the  merits  finds  no  support  in  the  phraseology  of  the  statute 
providing  for  removal;  U.  S.  Comp.  Stat.  (1901)  §509;  Young  v. 
Tel.  Co.  (1906)  75  S.  C.  326;  nor  is  the  spirit  of  the  statute  evaded, 
as  it  aims  to  restrict  the  litigation  of  small  claims  to  the  state  court, 
and  if  the  latter  had  no  jurisdiction,  the  action  could  not  be  tried 
anywhere.  Cleveland  Ry.  Co.  v.  Lawler  (1900)  94  HI.  App.  36. 
Although  a  cause  can  be  reinstated  only  by  the  court  that  dismissed  it, 
the  commencement  of  a  new  suit,  even  if  for  the  same  cause  of  action, 
is  not  a  reinstatement,  but  a  distinct  and  independent  action.  Mclver 
v.  Florida  Ry.  Co.  (1904)  110  Ga.  223.  The  validity  of  the  second  suit 
is  recognized  in  criminal  cases,  Bush  v.  Kentucky  (1882)  107  U.  S. 
110,  and  a  plea  in  abatement  will  not  be  sustained  in  a  civil  action, 
though  instituted  before  the  dismissal  in  the  federal  court,  provided 
the  dismissal  occurs  before  the  trial  of  the  plea.  Wilson  v.  Milliken 
(1898)  103  Ky.  165;  Texas  Ry.  Co.  v.  Kenna  (Tex.  1899)  52  S.  W.  555; 
Early  v.  Patterson  (Tex.  1900)  59  S.  W.  63.  H  the  second  suit  is 
vexatious,  however,  the  courts  will  not  countenance  it,  Yawkey  v.  Rich- 
ardson (1862)  9  Mich.  529,  so  there  is  no  danger  of  abuse  of  the  rule 
laid  down  in  the  principal  case,  which  rightly  overrules  the  erroneous 
doctrine  formerly  obtaining  in  its  jurisdiction.  B.  &  O.  Ry.  Co.  v. 
Fulton  (1899)  59  Oh.  St.  575. 

Interstate  Commerce — Sherman  Anti-trust  Act — Treble  Damages 
Clause. — The  plaintiff  sued  for  treble  damages  under  §  7  of  the  Sher- 
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man  Anti-Trust  Act  alleging  that  the  defendant  corporation  had,  by 
an  illegal  combination  in  restraint  of  trade,  caused  the  insolvency  of  a 
corporation  of  which  the  plaintiff  was  a  stockholder  and  creditor. 
Held,  the  plaintiff  was  not  entitled  to  maintain  such  a  suit.  Loeb  v. 
Eastman  Kodak  Co.  (C.  C.  A.  3rd  C.  1910)  183  Fed.  704. 

Although  the  section  of  the  Sherman  Act  under  which  this  action 
was  brought  is  broad  in  its  terms,  giving,  as  it  does,  a  right  of  action 
to  "any  person  who  shall  be  injured  in  his  business  or  property"  by 
reason  of  any  of  the  acts  declared  therein  to  be  unlawful,  26  U.  S.  Stat. 
at  L.  216,  and  although  in  at  least  one  case  it  has  made  actionable 
injuries  which  would  not  have  been  so  before  its  enactment,  Chatta- 
nooga Foundry  Works  v.  Atlanta  (1906)  203  U.  S.  390;  4  Columbia 
Law  Review  442,  the  general  rule  of  interpretation  adopted  by  the 
courts  seems  to  be  that  it  is  merely  a  recognition  of  common  law  rights 
plus  a  statutory  measure  of  damages,  and  that  it  does  not  affect  those 
principles  of  the  common  law  by  which  in  a  given  case  must  be  deter- 
mined whether  or  not  a  given  individual  has  in  legal  contemplation 
suffered  an  actionable  wrong.  Ames  v.  American  Tel.  &  Tel.  Co. 
(1909)  166  Fed.  820.  It  naturally  follows,  therefore,  that  the  principal 
case  is  governed  by  the  well  settled  rule  of  law  that  unless  a  stock- 
holder is  damaged  peculiarly,  Ritchie  v.  McMullen  (1897)  79  Fed.  522, 
535;  Walsham  v.  Stainton  (1863)  1  DeG.  J.  &  S.  678,  the  right  of 
action  for  torts  coinmitted  against  a  corporation  lies  primarily  in  the 
corporation  itself,  see  Kelly  v.  Mississippi  Coaling  Co.  (1909)  175  Fed. 
482;  Converse  v.  United  Shoe  Machinery  Co.  (1904)  185  Mass.  422, 
and  it  is  only  where  the  officers  of  the  corporation  have  refused  to  sue 
or  circumstances  make  it  inexpedient  that  they  should  be  allowed  to 
maintain  the  action  that  the  individual  stockholder  may  sue  for  the 
benefit  of  himself  and  others  similarly  situated.  Flynn  v.  Brooklyn 
B.  B.  Co.  (1899)  158  N.  Y.  493,  508.  In  the  light  of  these  decisions 
the  court  in  the  principal  case  was  unquestionably  correct  in  sus- 
taining the  defendant's  demurrer  to  the  complaint. 

Judgments — Repeal  op  Statute — Effect  on  Pending  Action — Pend- 
ency.— A  statutory  action  to  force  the  defendant  into  involuntary  liqui- 
dation having  been  successfully  prosecuted  to  judgment  and  affirmed  on 
appeal,  the  defendant  moved  for  a  new  trial.  This  being  overruled  he 
appealed,  and  during  the  pendency  of  this  appeal  the  act  under  whose 
authority  the  original  action  had  been  instituted  was  repealed.  Held, 
such  action  was  unaffected  by  the  repeal.  Feople  v.  Bank  of  San 
Luis  Olispo  (Cal.  1911)  112  Pac.  866.    See  Notes,  p.  461. 

Judgments — Res  Adjudicata — Neglect  to  Plead  Counterclaim  as  a 
Bar  to  Suit  Thereon. — An  action  brought  by  the  vendor  of  silk  for 
the  purchaser's  refusal  to  accept  delivery  was  dismissed  on  the  merits. 
Later  the  purchaser  sued  the  vendor  for  non-delivery  of  the  goods. 
Held,  one  judge  dissenting,  since  the  plaintiff's  cause  of  action  might 
have  been  set  up  in  the  earlier  suit  as  a  counterclaim,  it  was  barred 
by  the  judgment  in  that  action.  Lessler  v.  Gerli  (1911)  126  N.  Y. 
Supp.  697. 

While  a  judgment  between  the  parties  is  conclusive  in  a  subsequent 
suit  upon  the  same  cause  of  action  as  to  everything  which  might  have 
been  litigated  in  the  first  action,  if  the  later  suit  be  upon  a  different 
cause  of  action  a  prior  judgment  operates  as  an  estoppel  only  as  to 
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matters  actually  determined  in  the  earlier  proceeding.  Cromwell  v. 
County  of  Sac  (1876)  94  TJ.  S.  351;  Foye  v.  Patch  (1882)  132  Mass. 
105.  Consequently,  since  the  counterclaim  constitutes  an  independent 
cause  of  action  which  the  defendant  may  either  plead  as  a  defense  or 
make  the  basis  of  a  separate  action,  Uppfalt  v.  Woermann  (1890)  30 
Neb.  189,  a  judgment  in  the  prior  suit  is  not  conclusive  on  such 
demand,  even  though  both  are  founded  on  the  same  contract,  Barker  v. 
Cleveland  (1869)  19  Mich.  230;  Barth  v.  Burt  (N.  Y.  1865)  43  Barb. 
628,  unless  it  was  expressly  or  by  necessary  implication  adjudicated 
therein.  Bobbins  v.  Harrison  (1857)  31  Ala.  160;  McDonald  v.  Christie 
(N.  Y.  1863)  42  Barb.  36.  The  contrary  doctrine,  virtually  depriving 
one  of  his  right  to  begin  suit  at  his  own  convenience,  would  be  mani- 
festly unjust.  Bigelow,  Estoppel  (3rd  ed.)  125.  Obviously,  even 
though  no  counterclaim  was  set  up  in  the  prior  action,  a  judgment 
therein  based  on,  and  thereby  determining,  the  existence  of  facts  upon 
whose  non-existence  the  counterclaim  is  predicated,  will  be  a  bar  to 
suit  upon  the  latter.  Davis  v.  Tallcot  (1854)  12  N.  Y.  184;  Coble  r. 
Dillon  (1882)  86  Ind.  327.  In  the  principal  case,  however,  the  prior 
judgment  for  the  present  plaintiff  could  constitute  no  bar,  since  it  did 
not  decide  that  there  had  been  a  valid  tender  of  delivery.  As  it  does 
not  appear  that  the  case  was  governed  by  §§  2947,  2948,  N.  Y.  Code 
Civ.  Pro.,  requiring  a  defendant  in  a  contract  action  begun  in  a 
justice's  court  to  set  up  certain  counterclaims  or  be  forever  barred 
from  suing  thereon,  the  dissenting  opinion  seems  correct. 

Landlord  and  Tenant — Assignment  of  Lease — Presumption. — The 
plaintiff  leased  a  saloon  to  a  brewery  and  the  latter  rented  it  to  the 
defendant  at  the  same  rental.  Although  the  defendant  was  not 
required  by  his  lease  from  the  brewery  to  pay  the  rent  to  the  plaintiff, 
he  did  so  for  some  time.  Later  the  plaintiff  sued  the  defendant  for 
unpaid  rent  as  assignee  of  the  original  lease.  Held,  the  defendant  was 
a  sub-tenant,  not  an  assignee,  and  therefore  not  liable.  Davis  v.  Vidal 
(Tex.  1911)  133  S.  W.  1074. 

Where  a  person  other  than  a  lessee  is  shown  to  be  in  possession  of , 
leased  premises,  paying  rent  to  the  original  landlord,  the  law  will  pre- 
sume that  the  lease  has  been  assigned  to  him,  Dickinson  Co.  v.  Fitter- 
ling  (1897)  69  Minn.  162,  on  the  ground  that  the  nature  of  his  right 
is  a  fact  peculiarly  within  the  knowledge  of  the  one  in  possession. 
Ecker  v.  Chicago  etc.  B.  Co.  (1880)  8  Mo.  App.  223;  Bedford  v. 
Terhune  (1864)  30  N.  Y.  453.  This  presumption  may  be  rebutted  by 
showing  that  the  alleged  sub-lease  is  for  a  period  shorter  than  the 
original  term,  Holford  v.  Hatch  (1779)  1  Doug.  183;  Dartmouth 
College  v.  Clough  (1835)  8  N.  H.  22,  or  by  any  facts  going  to  show 
that  there  never  was  a  valid  assignment.  Welsh  v.  Schuyler  (N.  Y. 
1876)  6  Daly  412;  Cross  v.  Upson  (1864)  17  Wis.  618.  Mere  proof  of 
an  agreement  in  the  form  of  an  under  lease,  however,  is  not  sufficient, 
for  where  a  lessee  makes  a  new  lease  for  a  term  equal  to  or  greater  than 
his  own,  it  amounts  to  an  assignment  of  the  original  lease,  Wollaston 
v.  Hakewill  (1841)  3  M.  &  G.  297;  Beardman  v.  Wilson  (1868)  L.  R. 
4  C.  P.  57,  in  spite  of  its  reservation  of  a  new  rent  payable  to  the 
assignor  together  with  the  power  of  re-entry  for  non-payment,  or  its 
attempted  assumption  of  the  character  of  a  sub-lease.  Parmenter  v. 
Webber  (1818)  8  Taunt.  593;  Stewart  v.  L.  I.  B.  B.  Co.  (1886)  102 
N.  Y.  601.  Unless,  therefore,  the  defendant  in  the  principal  case 
proved  that  his  term  was  shorter  than  that  of  the  lessee,  a  fact  which 
does  not  appear  from  the  report,  the  decision  is  incorrect. 
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Limitation  of  Actions — Acknowledgment  to  Assignor — Eights  of 
Assignee. — The  payee  of  a  note  secured  by  a  chattel  mortgage  assigned 
it  as  collateral  security.  In  an  action  thereon  the  assignee  relied  on  an 
acknowledgment  made  to  his  assignor  after  the  assignment  to  toll  the 
Statute  of  Limitations.  Held,  the  acknowledgment  was  sufficient. 
Girard  Trust  Co.  v.  Owen  (Kan.  1911)  112  Pac.  619. 

According  to  the  weight  of  authority  a  creditor  may  recover  the 
amount  of  an  outlawed  debt  only  when  an  acknowledgment  of  it  may 
be  construed  as  a  new  promise  made  in  consideration  of  the  antecedent 
debt,  Wood,  Limitations  §§  64,  68;  Wakeman  v.  Sherman  (1853)  9 
N.  Y.  85,  and  not  because  the  defense  has  been  waived.  8  Columbia 
Law  Review  44.  Hence  the  assignee  in  the  principal  case  was  relying 
on  a  promise  made  to  another.  The  logical  difficulty  of  this  position, 
untenable  where  the  assignor  has  parted  with  his  entire  interest, 
Investment  Co.  v.  Bergthold  (1899)  60  Kan.  813,  is  obvious.  Yet  inas- 
much as  the  Statute  was  designed  to  protect  the  courts  from  being 
overrun  with  stale  claims,  Wood,  Limitations  §  4,  and  to  avoid  frauds 
and  mistakes,  Wood,  Limitations  §  7;  Bell  v.  Morrison  (1828)  1  Pet. 
351,  360,  it  would  seem  that  the  true  reason  for  an  exception  to  its 
operation  is  the  practical  one  that  it  would  be  unjust  to  deny  the 
creditor  his  claim  when  the  debtor  has  placed  its  validity  beyond  dis- 
pute by  promising,  expressly  or  impliedly,  to  pay.  As  this  exception  is 
the  result  of  judicial  legislation,  Wood,  Limitations  §  6;  A'Gourt  v. 
Gross  (1825)  3  Bing.  329,  the  theory  that  the  recovery  is  on  a  new 
promise  was  probably  adopted  in  explanation  of  a  result  reached  inde- 
pendently thereof,  in  order  to  impart  to  the  judicial  tendency  in 
construing  the  Statute  a  needed  certainty  and  moderation.  Bell  v. 
Morrison  supra;  Wood,  Limitations  §  65.  It  might  therefore  be 
expected  that  such  a  theory  would  be  adhered  to  with  no  great  rigidity 
and  that  where  two  parties  have  an  interest  in  the  same  debt  an 
acknowledgment  to  one  should  operate  in  favor  of  the  other,  a  tendency 
illustrated  in  the  case  of  an  acknowledgment  made  to  the  heir  of  a 
deceased  creditor,  see  Hubbard's  Adm'r  v.  Clark  (N.  J.  1886)  7  Atl. 
26,  or  to  his  widow.  See  Hodnett  v.  Gault  (N.  Y.  1901)  64  App.  Div. 
163.    From  this  point  of  view  the  principal  case  seems  justifiable. 

Mistake — Mistake  of  Fact — Recovery  of  Money  Paid  on  a  Forged 
Instrument. — The  plaintiff,  the  drawee  of  a  forged  check,  sought  to 
recover  back  from  the  defendant,  an  innocent  holder,  the  amount  paid 
him  upon  the  check  under  a  belief  that  it  was  genuine.  Held,  the 
plaintiff  could  recover.  American  Express  Co.  v.  State  National  Bank 
(Okla.  1911)  113  Pac.  711.    See  Notes,  p.  464. 

Mortgages — Future  Advances — Priority. — A  corporation  executed  a 
mortgage  to  secure  bonds  that  might  be  issued  in  the  future.  There- 
after, an  attachment  was  levied  on  its  property.  Later  the  bonds  were 
issued  to  purchasers  in  good  faith.  Held,  the  lien  of  the  bondholders 
should  be  given  priority  to  that  of  the  attaching  creditor.  In  re  Sun- 
flower State  Refining  Co.  (D.  C,  D.  Kan.  1911)  183  Fed.  834.  See 
Notes,  p.  457. 

Municipal  Corporations — Waterworks — Water  Supplied  to  Non- 
residents.— Under  statutory  authorization  the  defendant  furnished 
the  non-resident  plaintiff  with  water  under  a  contract  indefinite  as  to 
time  and  price,  and  gradually  raised  his  rate  until  it  was  four  times 
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that  of  residents.  The  plaintiff  refused  to  pay  the  charge  and  sought 
to  enjoin  the  city  from  cutting  off  his  water  supply.  Held,  the  injunc- 
tion should  not  issue.  Childs  v.  City  of  Columbia  (S.  C.  1911)  70 
S.  E.  296. 

Municipal  corporations  have  a  dual  capacity,  1  Dillon,  Mun.  Corps. 
(4th  ed.)  §§  27,  66  et  seq.,  and  it  is  well  settled  that  a  municipality 
supplying  gas  or  water  to  its  inhabitants  acts  as  a  private  corporation, 
Reed  v.  City  of  Anoka  (1902)  85  Minn.  294,  and  is  then  subject  to  all 
the  duties  and  disabilities  of  the  latter.  Bailey  v.  Mayor  of  New  York 
(N.  Y.  1842)  3  Hill  531.  It  thus  comes  under  the  operation  of  the 
rule  obliging  all  private  corporations  engaged  in  a  business  impressed 
with  a  public  interest  to  serve  their  patrons  without  discrimination  and 
at  reasonable  rates.  If  the  defendant  in  the  principal  case  had  only 
served  non-residents  in  a  few  sporadic  instances,  it  could  not  be 
considered  a  public  utility  as  to  such  service;  Beale  &  Wyman,  Rail- 
road Rate  Regulation  §  128;  but  assuming,  as  the  facts  warrant,  that 
non-residents  had  commonly  been  served,  the  city  must  be  taken  to 
have  held  itself  out  as  ready  to  serve  all  of  that  class  as  long  as  the 
supply  of  water  exceeded  the  needs  of  the  municipality.  Cf.  Dwight  v. 
Brewster  (Mass.  1822)  1  Pick.  50;  Slosser  v.  Salt  River  Canal  Co. 
(1901)  7  Ariz.  376.  It  was  entirely  optional  with  the  defendant  to 
accept  the  powers  conferred  by  the  statute,  City  of  Charlotte  v.  Shep- 
pard  (1897)  120  N.  C.  411,  which,  on  the  above  assumption,  cannot  be 
construed  as  allowing  unreasonable  rates.  Wagner  v.  City  of  Rock 
Island  (1893)  146  HI.  139.  It  necessarily  follows  that  the  defendant 
could  not  refuse  to  supply  the  plaintiff  unless  it  withdrew  entirely  from 
the  service  of  non-residents.  In  this  view  of  the  case  it  is  difficult  to 
support  the  reasoning  of  the  decision  which  would  refuse  an  injunction 
if  the  rate  charged  were  in  fact  unreasonable. 

Partnership — Infant  as  Partner — Recovery  of  Firm  Assets. — A 
partnership  consisting  of  an  infant  and  an  adult  filed  a  bill  in  equity 
asking  relief  from  a  contract  on  which  money  had  already  been 
advanced  by  them.  Held,  although  the  minor  was  freed  from  further 
individual  liability,  he  could  not  recover  the  money  paid  out  by  the 
firm.    Latrobe  v.  Dietrich  (Md.  1910)  78  Atl.  983.     See  Notes,  p.  466. 

Powers — Nature  of  Interest  in  Default — Interim  Income. — A  fund 
was  settled  upon  trustees  to  pay  the  income  to  A.  M.  for  life,  then  to 
her  husband  H.  M.  for  life  or  until  he  should  become  a  bankrupt,  the 
trustees  to  stand  possessed  of  the  income  and  fund  for  such  of  the 
children  or  other  issue  to  H.  M.  and  A.  M.  as  they  or  the  survivor 
should  appoint,  and,  in  default  of  appointment,  to  the  children.  After 
the  death  of  A.  M.,  H.  M.  became  bankrupt,  and  has  not  exercised 
the  power.  Held,  the  income  until  the  exercise  of  the  power  should  be 
divided  equally  among  the  children  to  take  in  default.  Re  Master's 
Settlement  Trusts  (1910)  103  L.  T.  899. 

In  case  of  the  limitation  of  a  life  estate  to  a  person  incapable  of 
taking  with  a  remainder  over  to  an  ascertained  person  in  esse,  the 
vested  remainderman  takes  immediately.  2  Reeves,  Real  Prop.  §  910; 
U.  S.  Trust  Co.  v.  Hogencamp  (1908)  191  N.  Y.  281.  When  such 
estates,  however,  have  been  created  by  appointment  under  a  power,  if 
the  immediate  appointee  is  incompetent  the  income  goes  to  the  taker 
in  default  in  preference  to  the  next  taker  under  the  exercised  power, 
because  it  is  clearly  the  intention  of  the  donor  of  the  power  that  the 
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donee  in  default  shall  take  whatever  is  not  validly  appointed.  Crozier 
v.  Crozier  (1843)  3  D.  &  W.  353;  1  Jarman,  Wills  (6th  Eng.  ed.)  725. 
The  attainment  of  a  like  result  in  the  principal  ease  is  based  on  the 
ground  that  the  interest  of  the  donee  in  default  is  vested,  a  doctrine 
which  is  well  established  by  modern  authority.  1  Sugden,  Powers 
(1st  Am.  ed.)  151.  But  when  a  vested  remainder  is  preceded  by  a 
contingent  interest,  on  the  failure  of  the  immediate  particular  estate 
the  income  during  the  interim  goes  to  the  next  of  kin  or  heir  of  the 
donor  and  not  to  the  remainderman;  Carrick  v.  Errington  (1728)  5 
Br.  P.  C.  391;  and  hence  the  mere  fact  that  the  future  interest  is 
vested  does  not  necessarily  give  rise  to  acceleration.  Obviously, 
however,  the  disposition  of  property  under  an  instrument  creating  a 
power  is  controlled  by  the  donor's  intention,  and  on  this  ground  the 
principal  case  may  be  supported.  For  while  it  has  never  before  been 
decided  that  the  donee  in  default  is  entitled  to  anything  accruing 
before  the  power  is  extinguished,  there  is  much  force  in  the  argument 
that  the  donor  could  not  have  anticipated  any  lapse  and  therefore 
wished  any  unprovided  interest  to  go  to  the  takers  in  default. 

Statute  op  Frauds — Partnership  for  Speculation  in  Land. — The 
plaintiff  orally  agreed  with  the  defendant  to  become  partner  in  the 
location  of  mining  properties.  Held,  the  agreement  did  not  violate  the 
Statute  of  Frauds.  Hardin  v.  Hardin  (S.  D.  1910)  129  N.  W.  108. 
See  Notes,  p.  459. 

Taxation — Transfer  Tax — Antenuptial  Contract. — Under  an  act 
taxing  transfers  by  will  or  by  the  interstate  laws  and  gifts  in  contem- 
plation of  death,  the  State  sought  to  collect  a  tax  on  a  sum  due  under 
an  antenuptial  contract  which  recited  that  if  the  wife  survived  the 
husband,  she  should  have  out  of  his  property  a  certain  sum  in  lieu  of 
any  claim  she  might  have  as  his  widow.  Held,  the  tax  was  due. 
People  v.  Field's  Estate  et  al.  (111.  1911)  93  N.  E.  721. 

Antenuptial  contracts  have  long  been  enforced  at  law,  Milbourn  v. 
Ewart  (1793)  5  T.  R.  381,  as  creating  a  debt  binding  on  the  husband's 
estate  and  not  as  partaking  of  a  testamentarv  character.  Huguley  v. 
Lanier  (1890)  86  Ga.  636,  the  presumption  being  that  the  agreement 
was  made  in  contemplation  of  life  rather  than  of  death.  Matter  of 
Baker  (N.  Y.  1903)  83  App.  Div.  530,  aff'd.  178  N.  Y.  575.  Therefore, 
since  in  the  principal  case  there  appears  to  have  been  no  evidence  that 
a  gift  was  intended  and  the  agreement  was  not  made  in  view  of  impend- 
ing death,  see  Rosenthal  v.  People  (1904)  211  111.  306;  People  v.  Kelley 
(1905)  218  HI.  509,  the  court  might  have  regarded  the  contract  as 
establishing  a  debt  against  the  estate  which  would  not  be  subject  to  the 
tax,  Matter  of  Baker  supra,  for  the  policy  of  the  statute  is  to  levy  only 
on  the  assets  of  the  estate.  See  Hurd's  R.  S.  (1909)  1900;  Matter  of 
Westurn  (1897)  152  N.  Y.  93.  However,  the  court  chose  to  regard  the 
provision  for  the  wife  as  a  substitute  for  dower,  which  in  Illinois  is 
regarded  as  an  interest  passing  under  the  intestate  laws  and  hence 
subject  to  the  duty  on  transfers,  Billings  v.  People  (1901)  189  HI.  472, 
a  conclusion  which  is  justifiable  as  a  broad  construction  of  the  statute. 
But  see  Matter  of  Gould  (1898)  156  N.  Y.  423.  In  other  jurisdictions, 
however,  a  different  result  has  been  reached  for,  although  dower  is 
inchoate  during  the  husband's  life  and  is  not  a  vested  estate,  Witthaus  v. 
Schack  (1887)  105  N.  Y.  332,  it  possesses  elements  of  property  which 
equity  will  protect,  Buzick  v.  Buzick  (1876)  44  la.  259;  Madigan  v. 
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Walsh  (1868)  22  Wis.  47S,  and  is  therefore  not  regarded  as  an  estate 
passing  under  the  intestate  laws.  See  Matter  of  Riemann  (N.  Y.  1904) 
42  Misc.  648;  Matter  of  Siarbuck  (N.  Y.  1910)  137  App.  Div.  866. 

Trusts — Acceptance  of  Gifts  by  Trustee — Liability  to  Beneficiary. 
— The  defendant,  holding  property  in  trust  for  the  plaintiffs,  employed 
with  their  approval  a  broker  for  a  fixed  commission  to  procure  a  pur- 
chaser of  the  res  at  a  fixed  price.  The  plaintiffs  sought  to  recover  the 
portion  of  the  commission  paid  by  the  broker  to  the  trustee  after  the 
sale  without  a  previous  agreement.  Held,  they  were  not  entitled  to 
recover.    HecJcscher  v.  Blanton  (Va.  1911)  69  S.  E.  1045. 

It  is  familiar  law  that  a  trustee  cannot  use  his  fiduciary  position 
for  his  own  advantage  but  must  account  to  the  cestui  que  trust  for  all 
benefits  received.  Lewin,  Trusts  292,  294;  Sherman  v.  Lanier  (1884) 
39  N.  J.  Eq.  249.  He  can  neither  purchase  the  trust  property  nor 
strengthen  his  credit  by  its  use.  Frazier  v.  Jeakins  (1902)  64  Kan. 
615.  For  his  services  he  is  entitled  only  to  the  payment  provided  by 
law  and  may  not  make  other  profits  either  directly  or  indirectly. 
Perry,  Trusts  (5th  ed.)  §§  209,  427;  Schieffelin  v.  Stewart  (1815)  1 
Johns.  Ch.  620.  It  is  immaterial  whether  such  additional  benefit 
results  from  a  use  of  the  trust  funds  or  from  the  trust  relation  itself, 
Sugden  v.  Crossland  (1856)  3  Sm.  &  Giff.  192,  or  whether  the  trustee 
acted  fraudulently  or  in  good  faith.  Frazier  v.  Jeakins  supra.  It  is 
not  even  necessary  that  the  trust  estate  suffer  a  loss,  provided  that  the 
trustee  gain  a  profit.  White  v.  Sherman  (1897)  168  111.  589,  611.  The 
reason  for  such  a  rule  is  found  in  public  policy  since,  by  removing 
all  hope  of  reward  other  than  the  legal  compensation,  it  tends  to 
prevent  the  trustee  from  assuming  a  position  hostile  to  the  interest  of 
the  cestui  que  trust.  The  law  is  thus  not  remedial  merely,  but  deter- 
rent as  well  in  its  effect.  Frazier  v.  Jeakins  supra.  A  sound  applica- 
tion of  these  principles  would  not  countenance  the  receipt  of  gratuities 
by  a  trustee  from  those  with  whom  he  has  dealt,  Jacobus  v.  Munn 
(1883)  37  N.  J.  Eq.  48;  Loring,  Trustee's  Handbook  (3rd  ed.)  32, 
35,  even  after  the  close  of  the  trust  relation,  for  the  knowledge  of  such 
a  possibility  could  easily  influence  his  conduct.  It  would  therefore 
seem  that  the  court  in  the  principal  case  erred  in  not  applying  these 
principles,  for  however  limited  the  power  of  the  trustee,  there  should 
be  no  opportunity  for  personal  gain  by  its  abuse.  Even  if  the  contrary 
rule,  which  seems  to  obtain  in  the  law  of  agency,  is  sound,  Aetna  Ins. 
Co.  v.  Church  (1871)  21  Oh.  St.  492,  it  would  be  hazardous  to  extend 
it  to  the  case  of  a  trustee. 

Wills — Incorporation  by  Reference. — A  testator  in  a  duly  executed 
will  referred  to  a  then  existing  contract  of  a  certain  date.  Held,  in  the 
absence  of  express  intention  to  that  effect  there  could  be  no  incorpora- 
tion by  reference.  In  re  Martindale's  Will  (1910)  127  N.  Y.  Supp. 
887.    See  Notes,  p.  454. 

Witnesses — Competency  Under  New  York  Code — Transactions 
with  Deceased  Persons. — The  defendant  asserted  title  to  securities 
under  an  alleged  gift  to  his  deceased  wife  by  the  plaintiffs'  intestate 
made  during  a  conversation  in  which  he  did  not  particpate  and  which 
made  no  reference  to  him  although  had  in  his  presence.  His  testimony 
of  this  transaction  was  objected  to  under  §  829  of  the  New  York  Code 
which   disqualifies    an    interested   party   from   testifying   against    an 
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administrator  concerning  a  personal  transaction  or  communication 
with  the  deceased.  Held,  two  judges  dissenting,  the  witness  was  incom- 
petent.   Griswold  et  al.  v.  Hart  (1911)  126  N.  Y.  Supp.  1011. 

Under  the  code  section  a  disqualifying  interest  exists  if  by  the 
legal  operation  of  the  judgment  the  witness  will  gain  or  lose,  or  the 
record  may  be  evidence  for  or  against  him  in  some  other  action.  See 
Talbot  v.  Laubheim  (1907)  188  N.  Y.  421;  Connelly  v.  O'Connor 
(1889)  117  N.  Y.  91.  As  the  section  is  designed  to  prevent  undue 
advantage  and  possible  perjury,  see  Price  v.  Price  (N.  Y.1884)  33  Hun 
69,  it  is  probable  that  the  legislative  intention  was  to  exclude  evidence 
even  if  the  interest  was  acquired  subsequently  to  the  transaction  or 
conversation.  In  probate  proceedings  testimony  by  legatees  as  to 
personal  transactions  with  the  deceased  is  uniformly  excluded,  Matter 
of  Eysaman  (1889)  113  N.  Y.  62;  Holland  v.  Holland  (N.  Y.  1904) 
98  App.  Div.  366,  although  before  the  testator's  death  they  have  no  such 
interest  as  the  Code  contemplates.  See  Talbot  v.  Laubheim  supra.  The 
defendant  in  the  principal  case  was,  therefore,  an  incompetent  witness, 
Stillwell  v.  Boyer  (N.  Y.  1897)  21  App.  Div.  231,  if  he  was  a  party  to 
the  transaction.  Defining  a  personal  transaction  between  witness  and 
deceased,  the  courts  have  in  some  instances  apparently  limited  it  to 
cases  where  the  former  participated  by  word  or  act  or  was  in  some  way 
referred  to,  see  Hutton  v.  Smith  (1903)  175  N.  Y.  375,  but  in  actions 
to  set  aside  written  instruments,  because  of  fraud,  the  mere  presence 
of  the  witness  is  held  to  debar  his  evidence.  Holcomb  v.  Holcomb 
(1884)  95  N.  Y.  316,  327;  Burdich  v.  Burdich  (1905)  180  N.  Y.  261. 
Since  there  appears  to  be  no  valid  ground  for  such  a  distinction  the 
principal  case  seems  sound.  8  Columbia  Law  Review  650;  but  see 
Eighmie  v.  Taylor  (N.  Y.  1893)  68  Hun  573. 
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The  International  Law  and  Custom  of  Ancient  Greece  and 
Rome.  By  Coleman  Phillipson,  M.  A.,  LL.  D.,  Litt.  D.,  of  the 
Inner  Temple.  London  and  New  York.  The  Macmillan  Company. 
1911.    2  vols.,  pp.  xxiv,  419;  xvi,  421. 

The  present  work,  embodying  as  it  does,  the  results  of  a  serious 
and  intelligent  effort  to  furnish  a  systematic  and  comprehensive 
account  of  the  international  law,  public  and  private,  of  ancient  Greece 
and  Rome,  constitutes  a  substantial  and  important  contribution  to  the 
history  of  law  and  of  international  relations.  In  preparing  for  the 
performance  of  his  task,  the  author  has  covered  a  wide  field  of  his- 
torical and  legal  literature,  comprising  most  of  the  ancient  writers  and 
the  works  of  modern  investigators,  nor  has  he  omitted  to  consult  col- 
lections of  Greek  and  Latin  inscriptions.  The  opinion  which  has  been 
generally  expressed  by  modern  authorities  on  the  law  of  nations,  that 
the  ancients  had  no  conception  of  the  obligations  of  justice  and 
humanity  in  their  international  relations  and  that  no  such  thing  as 
international  law  existed  among  them,  he  considers  to  be  extreme  and 
one  sided.  While  calling  attention  to  the  distrust  often  expressed 
to-day  of  the  sufficiency  of  the  present  system  of  international  law,  as 
a  caution  against  the  too  ready  acceptance  of  the  utterance  of  hostile 
criticism,  he  maintains  that  the  ancients  were  by  no  means  entirely 
indifferent  to  "the  moral  obligations  of  justice  and  humanity  between 
peoples,"  that  they  were  not  regardless  of  the  elementary  rights  of  the 
individual,  that  the  stranger  was  not  necessarily  looked  upon  as  an 
enemy  or  a  spy,  that  the  normal  state  of  nations  was  not  war,  and  that, 
even  in  their  relations  with  barbarians,  the  attitude  of  the  Greeks 
and  Romans  was  not  more  hostile  than  that  of  the  modern  civilized 
peoples.  In  the  development  of  his  subject,  the  author  discusses  the 
Greek  city-state  system  and  the  Greek  conception  of  law,  the  juristic 
genius  of  Rome,  and  the  extent  to  which  the  recognized  international 
law,  the  rights  and  duties  of  aliens  in  Greece  and  in  Rome,  the  rights 
and  duties  of  ambassadors,  the  right  of  asylum  and  extradition,  the 
making  and  observance  of  treaties,  the  principle  of  the  balance  of 
power,  the  practice  of  international  arbitration  in  Greece  and  in  Rome, 
the  employment  of  coercive  measures  of  redress  short  of  war,  and  the 
conduct  of  war,  by  land  and  sea,  with  all  its  incidents  and  usages. 
The  reader  of  these  volumes  cannot  fail  to  remark  the  striking  sim- 
ilarity of  many  of  the  ancient  rules  to  those  of  modern  times,  a 
similarity  arising  not  from  imitation  but  from  the  operation  of  the 
rule  that  like  customs  are  produced  by  like  conditions.  In  the  neglect 
to  bear  this  rule  in  mind,  writers  on  comparative  law  have  not  infre- 
quently fallen  into  the  error  of  assuming  a  causal  connection  where 
none  in  fact  existed.  The  author  expresses  the  belief  that  readers 
unacquainted  with  the  ancient  or  modern  languages  will  be  able  to 
follow  the  main  substance  of  the  work,  since  his  citations  have  either 
been  translated  or  their  purport  embodied  in  the  text.  We  could  wish 
that  he  had  adopted  and  uniformly  adhered  to  the  rule  of  embodying 
exact  translations  in  the  text,  and  given  the  original  passages  either 
immediately  afterwards  or  in  foot  notes,  preferably  the  latter.  The 
question  is  not  merely  that  of  the  ability  of  the  reader  to  translate 
languages  other  than  his  own.  Books  presumptively  are  written  to 
be  read,  and  not  only  to  be  read  but  to  be  read  and  consulted  with  ease 
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and  expedition.  This  is  assured  when  they  can  be  read  in  the  language 
in  which  they  are  ostensibly  published.  An  author  is  of  course  pre- 
sumed to  have  studied  carefully  each  foreign  text  that  he  reproduces, 
and  the  reader,  who  cannot  be  expected  to  give  as  much  time  to  the 
reading  of  a  work  as  the  author  gave  to  its  composition,  naturally 
desires  to  have  the  full  benefit  of  that  study,  just  as  Dr.  Phillipson 
has,  as  he  states,  availed  himself  of  the  translations  of  Jowett  and 
Shuckburgh.  It  may  therefore  be  hoped  that  Dr.  Phillipson,  in  the 
further  publications  which  he  has  in  contemplation,  will  make  it  an 
invariable  rule  to  help  the  reader  in  this  respect. 

J.  B.  M. 

The  Negotiable  Instruments  Law  Annotated.  By  Joseph  Dodd- 
ridge Brannan.  Cincinnati.  The  W.  H.  Anderson  Company.  1911. 
pp.  xxxiii,  30. 

This  is  one  of  the  most  useful  editions  of  the  Negotiable  Instru- 
ments Law.  It  represents  not  only  a  great  deal  of  labor,  on  the  part 
of  Professor  Brannan,  but  it  discloses  his  appreciation  of  the  needs  of 
the  student  and  of  the  practitioner. 

A  very  useful  feature  is  the  table  showing  the  corresponding  sec- 
tions of  the  Law  as  found  in  the  statutes  of  the  different  States.  When 
a  New  York  lawyer  comes  upon  an  Oregon  case,  decided  under  section 
4508,  or  a  Massachusetts  case  under  section  123,  or  an  Illinois  case 
under  section  105,  he  has  but  to  turn  to  his  table  to  learn  the  cor- 
responding section  in  his  own  State  is  177.  Another  admirable  feature 
is  the  statement  after  each  section  of  the  changes,  if  any,  made  in  the 
Law  by  the  various  States  which  have  adopted  it.  For  example, 
section  146  (of  the  N.  Y.  Act,  §  243)  is  followed  by  a  note  that  the 
Kentucky  and  Wisconsin  Acts  omit  the  last  sentence,  and  that  the 
Colorado  Act  substitutes  for  it  a  sentence  which  is  quoted  at  length. 

Again,  the  difference  between  the  sections  of  this  Law  and  cor- 
responding provisions  of  the  English  Bills  of  Exchange  Act  are 
brought  out  very  clearly  in  foot  notes;  while  Appendix  II  contains 
comparative  tables  of  sections  of  the  two  Laws.  This  is  really  a  great 
labor  saving  scheme  for  the  busy  lawyer. 

The  citations  of  cases  are  not  confined  to  American  reports,  but 
include  English  decisions  as  well.  Some  of  the  latter  are  more  valuable 
even  to  American  courts  and  practitioners,  for  they  contain  authorita- 
tive interpretations  of  language  which  has  been  copied  into  our  Law. 
Even  when  the  language  of  the  two  Acts  differs,  the  English  decisions 
are  often  helpful.  The  annotations  show  that  the  English  Act  has 
given  rise  to  much  less  litigation  than  ours.  Probably,  we  are  more 
litigious  than  our  cousins  across  the  sea.  And  then,  it  should  be 
borne  in  mind  that  the  Negotiable  Instrument  Law,  in  its  attempt  to 
bring  about  uniformity,  has  worked  radical  changes  in  the  rules  of 
commercial  law  in  many  of  the  States.  The  disposition  of  lawyers 
and  judges  to  retain  the  old  rules,  notwithstanding  the  clear  legis- 
lative intent  to  change  them,  has  been  shown  in  the  decisions  of  some 
of  the  lower  tribunals  of  this  State  persisting  in  the  view  that  one 
who  takes  a  negotiable  instrument  for  an  antecedent  debt  is  not  a 
holder  for  value.  An  admirable  presentation  of  the  cases  on  this 
point  is  found  on  pages  thirty-two  to  thirty-four  of  this  work. 

A  considerable  portion  of  the  volume  is  devoted  to  the  controversy 
between  various  critics  and  defensive  of  the  Law.  Whether  it  was  wise 
to  give  up  the  space  required  for  reprinting  these  in  full,  may  be 
questionable;  but  no  one  can  doubt  that  the  book,  as  a  whole,  is  a 
thoroughly  valuable  one.  F.  M.  B. 
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The  Law  of  Mines  and  Mining  in  the  United  States.  By  Daniel 
Moreau  Barringer,  A.  M.,  LL.  B.,  and  John  Stokes  Adams,  A.  B., 
LL.  B.,  (Lecturer  on  the  law  of  Mines  and  Mining  in  the  law  school 
of  the  University  of  Pennsylvania).  St.  Paul,  Minn.  The  Keefe- 
Davidson  Company.    1911.    Vol.  II,  pp.  xliv,  798. 

In  the  preface  to  this  volume,  the  authors  point  out  that  the  num- 
ber of  cases  decided  by  the  courts  on  the  subject  treated  during  the 
past  thirteen  years,  equal,  if  they  do  not  exceed  the  number  reported 
in  the  previous  fifty  years.  "It  has  seemed  to  us  that  the  requirements 
of  the  active  practitioner,  the  person  to  whom  this  work  is  especially 
addressed,  could  best  be  served  by  collecting  this  new  material  in  a 
supplemental  volume,  and  arranging  it  in  exact  conformity  with  the 
plan  of  the  first  volume,  so  that  its  use  in  connection  therewith  would 
be  easy  and  convenient.  With  this  end  in  view  the  present  volume 
has  been  prepared." 

The  first  volume  was  published  in  1897,  and  to  properly  review  the 
present  work  a  brief  reference  to  the  former  is  necessary.  In  the 
preface  to  that  work,  the  authors  indicate  their  aim  to  provide  a  com- 
plete and  accurate  statement  of  the  law  to  meet  the  requirements  of 
the  active  practitioner.  "The  authors  have  refrained  from  giving 
their  own  ideas  as  to  the  rules  that  ought  to  be  adopted  *  *  *.  But 
they  have  constantly  aimed  to  state  clearly  the  law  as  it  is  to-day 
*  *  *."  A  very  valuable  geological  preface  is  followed  by  the  real 
subject.  The  arrangement  oi  the  chapters  and  their  titles  appear  to  be 
more  or  less  arbitrary,  though  it  covers  the  ground  very  thoroughly. 
The  cases  relied  on  are  not  cited  by  mere  reference,  but  at  the  conclu- 
sion of  the  discussion  of  each  point,  each  case  is  carefully  digested, 
and  the  arrangement  gives  the  federal  authorities  first,  followed  by 
the  state  authorities  in  alphabetical  order.  This  is  novel  in  text 
book  writing,  but  is  of  value  to  the  busy  practitioner.  At  the  end  of 
the  volume  is  an  appendix  giving  the  Federal  Statutes  and  the  Land 
Office  Regulations  in  full. 

By  comparison  with  other  works  on  mining  law,  this  work  appears 
favorably,  when  its  object  is  considered.  It  is  not  aimed  to  supply  a 
scientific  discussion  of  principle,  and  so  cannot  be  compared  with 
Lindley's  scholarly  work ;  it  is  not  prepared  for  the  use  of  law  students 
and  so  cannot  be  compared  with  Costigan's  recent  work;  it  does  not 
emphasize  the  scientific  geological  features  and  so  cannot  be  compared 
with  Shamel's  excellent  treatment  of  the  subject  from  that  standpoint; 
it  is  not  a  handbook  and  consequently  does  not  inject  itself  into  the 
field  covered  by  Morrison.  Its  object  is  more  nearly  the  same  as 
Martin,  and  in  our  judgment  it  is  far  better  done. 

For  the  practitioner,  some  treatment  of  principle  is  of  great  value, 
especially  on  such  important  questions  as  extralateral  rights,  tunnel 
locations,  etc.,  and  the  lack  of  discussion  of  these  points  seems  to  be  a 
weakness.  Also,  the  Origin  and  History  of  Mining  Law  and  a  general 
discussion  of  the  Land  Department,  so  well  outlined  by  Costigan,  is 
of  value,  and  is  here  lacking.  Again  the  busy  practitioner  will  doubt- 
less miss  the  more  usual  forms  used  in  his  practice.  On  the  other 
hand,  the  subject  of  mining  leases  is  more  admirably  treated  than  in 
any  other  work  that  we  have  examined,  and  the  law  of  the  entire 
country  is  covered,  the  subject  not  being  limited  to  the  law  of  mining 
as  related  to  the  public  lands.  The  chapter  on  miners,  having  reference 
to  their  wages,  health  and  safety  is  also  more  fully  treated  than  in 
other  more  recent  works. 

Turning  to  Volume  II,  it  appears  that  the  authors  have  admirably 
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accomplished  their  purpose  of  making  it  an  up-to-date  supplement  to 
Volume  I.  There  is  no  new  text,  except  in  those  cases  where  there 
has  been  a  new  development  of  the  law  by  judicial  decision,  statute  or 
Land  Office  Regulation.  On  the  other  hand,  there  are  more  cases 
discussed  elucidating  the  principles  set  forth  in  Volume  I.  The 
appendix  covers  the  new  federal  laws  and  Land  Office  Regulations 
enacted  since  1897. 

The  mechanical  features  of  both  volumes  are  poor.  The  paper 
appears  to  be  of  an  inferior  quality  and  in  places  the  type  has  failed 
to  leave  a  distinct  impression.    This  is  unfortunate  in  so  able  a  work. 

E.  A.  8. 

Perry  on  Trusts  and  Trustees.  Sixth  Edition,  revised  and  en- 
larged by  Edwin  A.  Howes,  Jr.,  in  two  volumes.  Volume  I,  pp. 
i-xxvii,  1-774.    Volume  II,  pp.  i-xviii,  775-1642.     Boston,  1911. 

The  time  is  ripe  for  the  preparation  of  a  treatise  on  the  law  of 
Trusts,  which  shall  embody  in  some  measure  the  results  reached  by  the 
scientific  investigation  of  equity  principles  which  has  been  carried  on 
during  the  past  twenty  years.  Such  a  work  would  be  representative 
of  the  development  of  the  subject,  by  Langdell,  Ames,  Maitland  and 
many  others  who  have  contributed  to  the  modern  method  of  study  and 
investigation  of  legal  problems  on  rational  and  scientific  lines,  elim- 
inating from  them  much  of  their  mystery  and  artificiality.  When  such 
a  work  does  appear  it  will  be  something  more  than  a  digest  of  cases 
illustrative  of  rules  arranged  and  classified  upon  an  archaic  system. 
It  will  brush  aside  mere  rules  and  forms,  and  search  for  the  principles 
of  the  law.  Antiquated  fictions  and  hoary  maxims  will  be  subordinated 
to  substance  and  the  whole  subject  will  be  developed  with  some  refer- 
ence to  historical  perspective.  The  modern  method  of  investigating 
legal  problems  is  producing  its  results  at  the  Bar  and  its  effects  are 
becoming  evident  in  the  reports,  but  it  has  been  singularly  unproductive 
of  scientific  law  books.  Its  fruition  in  legal  publications  which  are 
something  more  than  digests  or  summaries  cannot  be  long  deferred, 
and  the  signs  are  not  wanting  that  the  next  twenty  years  will  be  a 
period  of  great  productivity  of  legal  literature  more  representative  of 
modern  legal  thoueht. 

Until  this  happy  day  arrives  "Perry  on  Trusts  and  Trustees"  will 
continue  as  it  has  been  for  forty  years  past,  the  standard  treatise  on 
the  subject  of  the  law  of  trusts.  It  is  an  admirable  collection  of  rules 
which  govern  or  are  supposed  to  govern  courts  of  equity  in  dealing 
with  trusts,  and  it  is  a  mine  of  authorities  for  student  and  practitioner 
as  well.  But  no  one  familiar  with  the  subject  supposes  that  it  inter- 
prets the  law,  and  the  rules  and  principles  of  equity  as  they  are  now 
understood  by  practically  every  lawyer  trained  in  a  modern  university 
law  school,  nor  can  that  be  expected  until  the  book  is  re-written  in  the 
light  of  more  recent  study  and  experience.  Conceding  this,  the  work 
is  fortunate  in  its  annotator.  Without  attempting  to  re-write  the  text, 
he  has  added  about  2,700  new  cases  to  the  notes  and  has  re-written  the 
notes  to  the  fifth  edition.  To  these  he  has  made  many  valuable  addi- 
tions, with  just  appreciation  of  what  may  be  called  the  more  modern 
view  of  equity.  Thus  revised,  the  work  will  be  a  valuable  aid  to  the 
practitioner  who  has  been  rightly  trained  and  will  be  of  some  service 
to  the  student  who  is  studying  under  proper  guidance. 

E.  F.  8. 
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COMPROMISE— THE  GREAT  DEFECT  OF 
ARBITRATION.1 

"Thus  Peace  is  maintained  by  justice,  which  is  the  fruit  of 
Government  as  Government  is  through  society  and  society  from 
consent."2 

"II  faut  nous  bien  tenir  a  l'idee  que  l'arbitrage  n'est  un  instru- 
ment de  paix  que  parce  qu'il  est  un  instrument  de  justice."3 

"The  respect  for  the  rights  of  others  is  peace"  was  a  famous 
saying  of  a  great  Mexican  patriot,  lawyer  and  statesman,  whose 
whole  life  was  consecrated  to  the  endeavor  to  establish  the  reign 
of  law  but  whose  entire  career  by  the  bitter  irony  of  fate  was 
spent  in  the  midst  of  warfare.  For  Juarez  found,  as  many  great 
and  good  men  have  found  before  and  since,  that  the  world  is  full 
of  those  who  are  not  yet  willing  to  respect  the  rights  of  others, 
and  as  he  was  unable,  owing  to  adverse  circumstances,  to  secure 
justice  for  his  countrymen  through  law,  they  took  up  arms  to 
obtain  justice  through  force. 

Force  and  law  have  long  been  competitors  and  rivals  in  the 
history  of  the  individual.  For  hundreds  of  years  trial  by  combat 
and  trial  by  jury  were  competing  remedies  in  England  and  only 
by  slow,  painful  degrees  did  trial  by  jury  prove  its  fitness  to  sur- 
vive because  it  was  a  cheaper,  surer,  better  way  of  obtaining 
justice. 

In  the  same  way  arbitration  and  war  are  now  competing  reme- 
dies.   War  is  "the  state  in  which  a  nation  prosecutes  its  right  by 

'This  article  is  based  on  an  address  delivered  at  the  Third  National 
Peace  Congress,  Baltimore,  May  3d,  191 1.  Notes  and  references  have  been 
added,  but  in  general  the  form  and  phraseology  of  the  original  address 
have  been  preserved. 

'William  Penn,  An  Essay  toward  the  present  and  future  peace  of 
Europe,  etc. 

3Ruy  Barbosa,  Deuxieme  Conference  de  la  Paix,  Actes  et  Documents, 
II:  367. 
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force," — arbitration  is,  or  ought  to  be,  an  appeal  to  reason  to  do 
justice  according  to  law.  History  seems  to  show  that  rightly  or 
wrongly  nations  like  men  will  continue  to  appeal  to  force  to  secure 
what  they  deem  to  be  their  just  rights  until  they  become  convinced 
that  there  is  some  surer,  better  way  of  obtaining  justice,  and  arbi- 
tration can  only  hope  to  replace  war  as  it  demonstrates  its  superi- 
ority in  actual  practice.  Prima  facie  this  would  not  seem  to  be  a 
very  severe  requirement,  for  it  would  appear  that  anyone  who 
looks  at  the  matter  philosophically  must  admit  that  the  worst 
arbitral  sentence  which  has  ever  been  rendered  is  infinitely  more 
to  be  desired  than  any  war,  but  unfortunately  most  men  are  not 
philosophers  and  they  cannot  be  expected  in  weighing  the  relative 
advantages  of  arbitration  and  war  to  consider  ultimate  results. 
If  the  municipal  courts  only  replaced  private  warfare  among  in- 
dividuals after  the  courts  had  been  brought  to  a  relatively  high 
state  of  perfection  through  long  experience,  it  can  hardly  be  ex- 
pected that  nations  will  be  more  reasonable  than  men  or  that  they 
will  discard  their  swords  for  ploughshares  in  order  to  submit  their 
difficulties  to  tribunals  less  efficient  than  those  which  have  been 
found  necessary  for  the  settlement  of  disputes  among  men.  In 
other  words,  it  is  reasonable  to  suppose  that  before  international 
arbitration  can  banish  warfare  it  must  afford  at  least  as  satis- 
fac  ory  a  method  of  obtaining  justice  between  nations  as  our 
municipal  tribunals  now  afford  between  individuals. 

It  therefore  becomes  the  most  pressing  duty  of  the  hour  for 
all  those  interested  in  the  abolition  of  war  to  study  the  present 
system  of  international  arbitration  with  a  view  to  so  eliminating 
its  defects  that  it  may  speedily  emerge  victorious  in  the  struggle 
for  the  survival  of  the  fittest  which  is  now  going  on  between 
arbitration  and  war. 

The  most  striking  characteristic  of  arbitration  as  it  exists  to- 
day between  individuals,  as  a  supplement  to  the  regular  courts, — 
a  characteristic  which  is  peculiarly  apparent  when  arbitration  is 
applied  to  matters  of  general  public  interest,  such  as  labor  dis- 
putes,— is  the  almost  irresistible  tendency  shown  by  arbitration  to 
compromise  and  split  the  difference  instead  of  doing  justice  though 
the  heavens  fall.4 

Almost  every  American  who  has  represented  the  United  /tates 
before  an  international  tribunal  has  made  of  record  his  conclusion 

4See  the  "Defects  of  Arbitration  as  a  Means  of  Settling  International 
Disputes,"   President  Eliot,  73  Advocate  of  Peace  57,  March,  191 1. 
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that  international  arbitration  shows  the  same  tendency.  Gallatin, 
who  represented  the  United  States  in  the  Northeastern  Boundary 
Arbitration  with  Great  Britain,  correctly  foresaw  the  results  of 
that  and  many  other  arbitrations  when  he  said: 

"An  arbitrator,  whether  he  be  king  or  farmer,  rarely  decides 
on  strict  principle  of  law,  he  has  always  a  bias  to  try  if  possible 
to  split  the  difference." 

And  General  Harrison,  counsel  for  Venezuela  in  the  British 
Guiana  Boundary  Arbitration,  General  Foster,  agent  of  the  United 
States  in  the  Behring  Sea  and  Alaska  Boundary  Arbitrations,  Mr. 
Carter,  counsel  in  the  Behring  Sea  Arbitration,  and  Mr.  Root, 
counsel  for  the  United  States  in  the  recent  North  Atlantic  Coast 
Fisheries  Arbitration,  all  have  told  the  same  story.8 

'General  Harrison's  argument  in  the  British  Venezuela  Boundary  Dis- 
pute, Proceedings,  II,  pp.  2981  et  seq.,  cited  by  Genl.  Foster,  Proceedings 
American  Society  of  International  Law,  1909,  p.  29.  See  also,  ad- 
dress of  Honorable  John  W.  Foster,  Proceedings  American  Society  of 
International  Law,  supra,  in  which  he  quotes  (p.  30)  from  a  most 
interesting  letter  of  Mr.  Carter's  to  the  Secretary  of  State,  in  which  Mr. 
Carter  says,  having  reference  to  the  Behring  Sea  Arbitration :  "Compro- 
mise of  some  sort  seems  to  have  been  the  necessity  of  the  situation ;  and 
when  this  is  said,  it  means  that  the  Tribunal  was  no  Court  at  all,  but  a 
body  of  men  aiming  to  reach  a  solution  which  would  either  equally  please, 
or  equally  displease,  the  contending  parties.  Our  friend  Judge  Hoar  of 
Massachusetts  is  said  to  have  observed  that  the  circumstances  which  he 
felt  to  be  the  most  disagreeable  to  him  in  his  official  life  was  that  he  was 
never  able  to  decide  against  both  the  parties.  A  place  on  the  present 
Tribunal  would  have  suited  him  to  a  charm." 

Mr.  Root,  addressing  the  National  Arbitration  and  Peace  Conference 
of  1907,  as  Secretary  of  State,  on  the  eve  of  the  Second  Hague  Con- 
ference, said .  "*  *  *  arbitrators  too  often  act  diplomatically  rather  than 
judicially;  they  consider  themselves  as  belonging  to  diplomacy  rather  than 
to  jurisprudence;  they  measure  their  responsibility  and  their  duty  by  the 
traditions,  the  sentiments  and  the  sense  of  honorable  obligation  which 
have  grown  up  in  centuries  of  diplomatic  intercourse,  rather  than  by  the 
traditions,  the  sentiments,  and  the  sense  of  honorable  obligations  which 
characterize  the  judicial  departments  of  civilized  nations.  Proceedings 
Nat.  Arb.  and  Peace  Conf.  April  15,  1907,  44.  And  in  an  address  on 
"The  Importance  of  Judicial  Settlement"  delivered  shortly  after  his  return 
from  the  argument  of  the  North  Atlantic  Coast  Fisheries  case  before  the 
Hague  Tribunal,  Mr.  Root  said:  "*  *  *  and  the  inevitable  tendency 
is,  and  the  result  often  has  been,  in  the  majority  of  cases  has  been, 
that  the  arbitral  tribunal  simply  substitutes  itself  for  the  negotiators  of 
the  two  parties,  and  negotiates  a  settlement.  Well,  that  is  quite  a  differ- 
ent thing  from  submitting  your  views  of  right  and  wrong,  your  views  of 
the  facts  and  the  law  on  which  you  base  your  claims  to  right,  to  the  de- 
cision of  a  tribunal,  of  a  court.  It  is  merely  handing  over  your  interests 
to  somebody  to  negotiate  for  you;  and  there  is  a  very  widespread  re- 
luctance to  do  that  in  regard  to  many  cases;  and  the  nearer  the  question 
at  issue  approaches  the  verge  of  the  field  of  policy,  the  stronger  the 
objection  to  doing  that."  Address  by  Senator  FJihu  Root  at  the  first 
national  meeting  of  the  Society  for  the  Judicial  Settlement  of  International 
Disputes,  Washington,  D.  C,  December  15,  1910,  printed  as  publication 
No.  4  of  the  Society,  pp.  7-8.  Reprinted  in  73  Advocate  of  Peace  81-83, 
April,  191 1. 
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Passing  from  the  argument  from  analogy  and  the  argument 
from  authority  to  the  argument  from  history,  a  necessarily  brief 
review  of  the  actual  results  in  certain  typical  and  important  arbi- 
trations fully  sustains  the  conclusions  reached  by  the  American 
lawyers  and  statesmen  who  have  had  the  best  opportunity  to  judge 
arbitration  at  first  hand.  Take,  for  instance,  what  may  perhaps  be 
fairly  regarded  as  five  typical  and  leading  arbitrations  in  which 
the  United  States  and  Great  Britain  were  concerned  prior  to  the 
inauguration  of  the  Hague  Tribunal.6  The  arbitration  between 
the  United  States  and  England  over  the  Northeastern  boundary 
before  the  King  of  the  Netherlands  under  the  treaty  of  September 
29th,  1827;  the  Alabama  arbitration  with  Great  Britain  under  the 
treaty  of  Washington;  the  arbitration  between  the  United  States 
and  Great  Britain  regarding  the  Northwestern  or  San  Juan 
boundary  before  the  Emperor  of  Germany,  under  other  articles 
of  the  same  treaty ;  the  Behring  Sea  Arbitration  with  Great 
Britain,  and  finally,  the  arbitration  between  Great  Britain  and 
Venezuela  over  the  British-Guiana  boundary,  which,  in  view  of  the 
circumstances  may  well  be  classed  with  the  other  Anglo-American 
arbitrations. 

In  the  first  of  these  cases,  the  Northeastern  Boundary  Arbitra- 
tion, the  royal  arbitrator  frankly  admitted  his  inability  to  render 
a  judicial  decision  and  recommended  a  compromise  line,  a  course 
which  amounted  to  such  a  clear  departure  from  the  terms  of  the 
submission  that  the  United  States  refused  to  abide  by  the  award 
and  Great  Britain  acquiesced  in  this  decision.7     And  it  is  gen- 

The  following  passage  is  extracted  from  an  address  by  President  Eliot 
likewise  delivered  before  the  first  meeting  of  the  American  Society  for 
the  Judicial  Settlement  of  International  Disputes. 

"*  *  *  Furthermore,  the  temporary  tribunal,  of  the  single  umpire, 
almost  inevitably  seeks  to  discover  some  available  compromise,  which  will 
give  something  to  each  of  the  disputants,  but  to  neither  its  extreme  claim. 
Now,  a  compromise  may  be  an  expedient  temporary  adjustment;  but  it  is 
seldom  satisfactory  to  either  party,  and  it  often  leads  within  a  moderate 
period  to  a  renewal  of  strife  by  one  party  or  the  other,  or  by  both, — unless 
the  original  dispute  was  an  isolated  case  which  did  not  arise  from  any 
continuous  or  habitual  national  activities."  "The  Defects  of  Arbitration  as 
a  Means  of  settling  International  Disputes."  Address  by  President  Eliot 
supra  58. 

"It  should  be  observed  that  in  making  this  selection  all  mixed  commis- 
sions in  which  no  neutral  sat  have  been  excluded,  as  well  as  claims  com- 
missions generally,  although  one  or  more  of  the  commissioners  may  have 
been  non-national,  and  although  in  the  aggregate  the  claims  coming  before 
such  commissions  may  have  reached  large  amounts  and  involved  questions 
of  great  importance  in  international  law.  For  a  discriminating  list  of  the 
arbitrations  of  the  past  century  see  John  Bassett  Moore's  article,  "A 
Hundred  Years  of  American  Diplomacy."  14  Harv.  L.  Rev.  165,  182-183. 

'See  1  Moore,  International  Arbitration  71-136. 
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erally  admitted  that  the  Behring  Sea  award  and  the  British-Guiana 
award,  however  useful  they  may  have  been  in  disposing  of  very 
troublesome  difficulties  which  might  have  led  to  war,  cannot  be 
deemed  to  rank  as  judicial  decisions.8  This  leaves  only  the  San 
Juan  and  Alabama  boundary  awards  which  can  fairly  claim  to 
stand  as  decisions  which,  whether  right  or  wrong  in  their  results, 
were  judicial  decisions  upon  the  law  and  the  facts  as  understood 
by  the  arbitrators — a  ratio  of  three  compromises  out  of  five  arbi- 
trations. 

Turning  to  the  arbitral  decisions  of  the  Hague  Tribunal,  now 
nine  in  number,  the  result,  as  was  to  be  expected,  is  more  encourag 
ing.  In  the  first  decision  of  the  Hague  Court,  in  the  Pious  Fund 
case,  the  Tribunal  found  in  favor  of  the  United  States  on  every 
point  except  one,  and  that  one  point  was  of  such  difficulty  that 
it  is  believed  that  no  just  suspicion  that  the  decision  was  the  result 
of  a  compromise  can  be  based  on  the  fact  that  it  was  resolved  in 
favor  of  the  defeated  litigant.  In  the  next  two  cases,  the  Vene- 
zuela Preferential  case  and  the  Japanese  House  Tax  case,  the 
decisions  were  all  one  way  and  consequently  the  idea  of  com- 
promise, at  least  as  to  the  result,  is  precluded,  and  the  same  may 
be  said  of  the  recent  Savakar  Extradition  case  between  Great 
Britain  and  France.9  In  the  fourth  and  seventh  cases  before  the 
Hague  Tribunal,  the  case  of  the  Muscat  Dhows  and  the  Norway- 
Sweden  Boundary  Arbitration,  the  decisions,  while  not  absolutely 
in  favor  of  either  party  appear  to  an  outsider  at  least  to  be  so 
reasonably  founded  on  the  law  and  the  facts  as  to  be  fairly  exempt 
from  the  charge  of  being  matters  of  compromise.  Indeed,  it  is 
submitted  that  the  Norway-Sweden  decision  is  upon  the  whole, 
from  a  technical  point  of  view,  one  of  the  most  creditable  achieve- 
ments of  the  Hague  Tribunal.10     This  leaves  for  discussion  the 

"See  General  Foster's  address,  Proceedings  American  Society  of  In- 
ternational Law  1909,  supra. 

'Of  course  it  might  be  suggested  that  the  opinions  in  one  or  more  of 
these  cases  have  been  to  a  greater  or  less  extent  affected  by  the  spirit  of 
compromise,  but  in  this  connection  it  should  be  remembered  that  an 
international  tribunal  is  no  more  bound  than  a  municipal  tribunal  to  pass 
upon  any  point  not  necessarily  involved  in  the  question  to  be  decided, 
and  if  the  tribunals  in  these  various  cases  succeeded  in  finding  one  ground 
which  seemed  to  them  sufficient  upon  which  to  base  their  decisions,  they 
were  clearly  under  no  obligation  to  pass  upon  other  questions  which  may 
have  been  broached  in  argument,  no  matter  how  interesting  or  important 
in  the  general  development  of  international  law. 

10See  address  of  Jackson  H.  Ralston,  "Some  Considerations  as  to  In- 
ternational Arbitral  Courts,"  73  Advocate  of  Peace  IT,  12,  Jan.  191 1, 
where   Mr.   Ralston  says :   "The  Grisbadarna  case  is  striking  in  that   the 
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Casablanca  Arbitration  between  France  and  Germany,  the  North 
Atlantic  Coast  Fisheries  case  between  the  United  States  and  Great 
Britain  and  the  Orinoco  Steamship  Company  case  between  the 
United  States  and  Venezuela. 

In  the  Casablanca  case  the  Hague  Court  probably  rendered  its 
greatest  contribution,  so  far,  to  the  peace  of  the  world.  That  case 
of  all  those  decided  by  the  Tribunal  was  sent  to  the  court  under 
the  imminent  threat  of  war,  and  although  its  decision  depended 
upon  matters  of  law  and  fact,  it  also,  under  the  circumstances  of 
the  case,  was  thought  to  involve  what  are  commonly  called  ques- 
tions of  national  honor.  It  is  an  ungracious  task  to  criticise  a 
decision  which  was  accepted  as  satisfactory  by  the  people  of  both 
countries  litigant,  and  which  has  been  of  such  practical  benefit  to 
the  world  as  has  this  decision,  but  of  course  this  case  cannot 
pretend,  either  in  the  result  reached  or  the  opinion  rendered  to 
rank  as  a  judicial  decision.  Dr.  Lammasch,  four  times  a  member 
and  three  times  president  of  the  tribunals  sitting  under  the  Hague 
Conventions,  has  expressed  the  well-nigh  universal  opinion  when 
he  refers  to  this  case  in  a  recent  magazine  article  as  having  a 
"preponderatingly  diplomatic  character."11 

As  regards  the  remaining  two  decisions  of  the  Hague  Tribunal, 
the  North  Atlantic  Coast  Fisheries  Arbitration  and  the  Orinoco 
Steamship  case,  the  situation  is  more  complex.  The  general  result 
in  the  Fisheries  case  was  a  decision  in  favor  of  the  United  States. 

~v-'V^ 

nationals  of  Norway  and  Sweden,  the  contending  nations,  sat  upon  the 
Hague  Tribunal,  and  the  conclusion  reached  was  founded  upon  clear  and, 
as  I  believe,  sound  principles   of   international   law." 

"See  Article  by  Dr.  Heinrich  Lammasch  in  Das  Recht  for  March  12, 
191 1.  See  also,  Mr.  Ralston's  article  supra,  where  he  says,  referring  to 
this  case :  "the  Court  did  not  particularly  concern  itself  with  discussions 
as  to  the  principles  of  international  law,  a  course  doubtless  wise  under 
the  circumstances."  See  also  an  interesting  and  exhaustive  article  by 
Professor  Gilbert  Gidel,  "L'Arbitrage  de  Casablanca,"  in  the  Revue  Generate 
de  Droit  International  Public  (Fauchille)  1910,  No.  4,  pp.  326-407.  From 
this  article  the  following  sympathetic  comment  on  the  decision  is  extracted : 
"On  remarquera  la  formule  tres  heureuse  adoptee  par  les  arbitres :  nous 
nous  sommes  expliques  assez  longuement  deja  sur  la  question  de  la  remise 
des  deserteurs,  n'y  revenons  pas.  Signalons  seulement  le  bonheur  des  ex- 
pressions employees :  il  eut  ete  delicat  de  dire  la  remise  des  deserteurs  n'est 
pas  accordee ;  le  Tribunal  tourne  elegamment  la  difficulte.  11  n'y  a  pas 
lieu,  dit-il,  de  statuer  sur  les  autres  demandes,'  ce  qui  ecarte  d'une  maniere 
attenuee  et  sans  la  moindre  brutalite  les  pretentions  de  rAllemagne." 

In  order  to  appreciate  the  full  force  of  this  comment  it  must  be  re- 
membered that  the  terms  of  the  compromis  (Article  9)  expressly  made  it 
a  duty  of  the  court  to  determine  the  situation  of  the  deserters  in  accordance 
with  the  results  reached  by  the  decision  and  that  Germany  in  her  case 
specifically  demanded  their  return. 
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although  some  of  the  American  contentions  were  not  sustained, 
and  it  would  require  an  intimate  acquaintance  with  and  an  elabo- 
rate discussion  of  the  decision  to  reach  any  conclusion  as  to  just 
how  far  certain  findings  of  the  court  were  affected  by  the  spirit 
of  compromise.  It  is  significant,  however,  that  Dr.  Lammasch, 
the  President  of  the  Tribunal,  has  himself  said,  in  the  article 
already  referred  to,  that  the  judgment  in  the  North  Atlantic  Coast 
Fisheries  case  "contained  elements  of  a  compromise."12 

Dr.  Lammasch  defends  this  course  on  the  ground  that  "the 
court  had  received  special  and  extraordinarily  full  powers  for  this 
purpose."  It  is  submitted  with  all  deference,  however,  that  the 
very  specific  and  detailed  terms  of  submissions  under  which  the 
court  was  sitting  will  be  searched  in  vain  when  justly  construed 
for  any  authority  to  compromise.13 

The  situation  in  the  Orinoco  Steamship  case  in  which  Dr.  Lam- 
masch also  presided  is  much  the  same.  The  decision  upon  the 
great  question  of  principle  involved,  the  right  judicially  to  revise 
an  international  award,  and  in  all  its  larger  aspects  is  in  favor  of 

"Was  aber  die  Schiedsspriiche  betrifft,  so  enthielten  einige  sehr  eige- 
hende  Begrundungen  juristischer  Art.  Insbesondere  war  dies  der  Fall 
bei  den  drei  Spruchen,  bei  denen  der  Verfasser  dieses  Aufsatzes  als  Vor- 
sitzender  fungierte.  (Maskatfall  zwischen  Grossbritannien  und  Frankreich, 
Orinoco  fall  zwischen  den  Vereinigten  Staaten  von  Amerika  und  Vene- 
zuela, Fall  der  neufundlandischen  und  kanadischen  Fischereien  zwischen 
Gross  Britannien  und  den  Vereinigten  Staaten  von  Amerika;  freilich 
enthielt  das  Urteil  im  letztgenannten  Fall  auch  Elemente  eines  Vergleiches ; 
hierzu  hatte  das  Schiedsgericht  aber  besondere  ausserordentliche  Voll- 
macht  erhalten.)  Aus  eben  diesem  Grunde  diirften  diese  Spriiche  auch 
als  Prazedenzfalle  Verwertung  finden  konnen."  Prof.  Heinnch  Lammasch 
in  "Das  Recht,"  March  10,  191 1. 

"Prof.  Lammasch  probably  had  reference  to  certain  provisions  in 
Article  4  of  the  special  agreement  signed  January  27,  1909,  submitting  the 
North  Atlantic  Coast  Fisheries  case  to  arbitration.  With  respect  to  the 
action  of  the  tribunal  under  this  article,  Mr.  Robert  Lansing,  one  of  the 
counsel  for  the  United  States,  in  an  article  appearing  in  the  University 
of  Pennsylvania  Law  Review  and  American  Law  Register  for  December, 
1910,  and  the  American  Journal  of  International  Law,  January,  1911,  says: 

"*  *  *  acting  under  a  strained  construction  of  Article  IV  of  the 
Special  Agreement,  which  authorized  them  to  recommend  to  the  parties 
'rules  of  procedure,  under  which  all  questions  which  may  arise  in  the 
future  regarding  the  exercise'  of  the  treaty  liberties  (not  'privileges'  the 
word  used  in  regard  to  bays  on  the  non-treaty  coasts)  might  be  deter- 
mined 'in  accordance  with  the  principles  laid  down  in  the  award,'  the 
arbitrators  recommended  that  the  parties  agree  to  a  series  of  arbitrary  lines, 
described  geographically  in  the  award,  as  marking  the  entrance  of  certain 
bays,  and  that  the  entrance  of  every  other  bav  should  be  where  it  narrows 
to  ten  miles.  The  lines  thus  proposed  and  the  ten-mile  rule  are  more 
favorable  to  American  interests,  but  still  very  similar  to  those  provided 
in  the  unratified  Bayard-Chamberlain  Treaty  of  1888."  See  5  American 
Journal  of  International  Law,  1,  24,  25. 
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the  United  States,14  although  the  holding  of  the  tribunal  on  one 
point  resulted  in  the  failure  to  allow  the  principal  item  of  damage 
claimed  by  this  government.  The  decision  has,  however,  been 
very  sharply  criticised  in  Venezuela  in  articles  which  bear  every 
earmark  of  having  emanated  from  someone  connected  with  the 
Venezuelan  agency  at  the  Hague,  chiefly  on  the  ground  that  it  was 
a  compromise.15  In  view  of  Dr.  Lammasch's  admission  with  re- 
gard to  the  North  Atlantic  Coast  Fisheries  case,  and  in  the  light 
of  the  terms  of  submission  and  the  contentions  of  the  narties  in 
the  case,  counter  case  and  argument,  it  seems  reasonable  to  infer 
that  certain  portions  of  this  opinion,  which  was  likewise  written 
by  him,  also  contain  elements  of  compromise.16 

"Prof.  Nys,  himself  a  member  of  the  Hague  Tribunal,  speaks  as  fol- 
lows with  respect  to  the  decision  of  the  Tribunal  upon  the  main  questions 
involved  in  a  recent  article : 

"Le  tribunal  d'arbitrage  admet  comme  vices  entrainant  la  nullite 
quelques-unes  des  decisions  du  sur-arbitre  l'exces  de  pouvoir,  et  l'erreur 
essentielle  dans  le  jugement;  il  admet  que  l'exces  de  pouvoir  peut  consister 
non  seulement  a  decider  une  question  non  soumise  aux  arbitres,  mais  a 
meconnaitre  les  dispositions  imperatives  du  compromis  en  ce  qui  concerne 
les  principes  de  droit  a  appliquer,  il  assimile  ainsi  a  l'exces  de  pouvoir 
la  circonstance  que  le  sur-arbitre  a  pretendu  imposer  l'obligation  de 
recourir  d'abord  a  la  juridiction  venezuelienne  et  la  circonstance  qu'il  n'a 
point  compris  une  disposition  du  code  civil  venezuelien  ou  qu'il  a  commis 
des  erreurs  de  fait.  En  tous  ces  points,  le  tribunal  a  sainement  applique 
les  principes  du  droit  et  il  convient  d'approuver  sa  sentente.  II  convient 
aussi  de  s'efforcer  d'organiser  pour  la  Cour  permanente  d'arbitrage  elle- 
meme  un  systeme  de  revision  plus  developpe  que  celui  qui  a  ete  adopte  dans 
les  deux  conferences  de  la  Paix." 

"La  Revision  de  la  Sentence  Arbitrale,"  (1910)  12  Revue  Droit  Inter- 
national et  de  Legislation  Comparee  595,  632. 

15"E1  caracter  de  Cuerpo  Diplomatico  que  atnbuimos  a  la  Corte  Per- 
manente y  a  los  tribunales  arbitrates  de  ella  nacidos,  esta  suficientemente 
comprobado  por  el  espiritu  de  las  decisiones  dictadas  hasta  el  dia,  y  al 
cual,  como  es  facil  comprender,  no  podia  ser  extrano  el  laudo  que  iba  a 
poner  termino  a  la  cuestion  suscitada  a  Venezuela  por  los  Estados  Unidos 
de  Norte  America.  Bien  es  verdad  que  en  esta  vez  la  Corte  debia  emitir 
concepto  acerca  de  una  cuestion  de  pura  doctrina,  intimamente  relacionada 
con  el  principio  cardinal  de  la  inmutabilidad  de  las  sentencias  arbitrales  y 
por  de  contado,  con  la  suerte  de  una  institution  por  cuya  perdurable  vida 
y  sosegado  afianzamiento  parece  estar  llamada  a  velar  la  Corte  Per- 
manente. Pero  es  el  case  que,  como  todos  saben,  los  vicios  originarios 
son  dificiles  de  corregir  y  que  solo  argiiian  bien  cuantos  perjuzgaron  del 
reciente  fallo  atenidos  a  los  hechos,  a  los  antecedentes,  y  no  a  los  prin- 
cipios  abstractos."     El  Universal,  Caracas,  Nov.  24,  1910. 

"It  seems  but  fair,  however,  to  quote  the  following  passage  from  Dr. 
Lammasch's  closing  remarks  as  President  of  the  Tribunal  in  the  Orinoco 
Steamship  Case  at  the  session  of  October  25,   1910: 

"Nous  esperons  que  la  Sentence,  sur  laquelle  le  Tribunal  s'est  mis 
d'accord,  contribuera  a  la  stabilite  de  la  juridiction  arbitrale  en  recon- 
naissant  en  principe  l'immutabilite  des  sentences  arbitrales,  tout  en  ad- 
mettant  que,  comme  dans  l'espece,  l'accord  des  Parties  peut  y  apporter  des 
exceptions  parfois  utiles  et  justifiees.  Les  decisions  sur  les  differentes 
reclamations  embrassees  dans  ce  litige  ne  sont  que  la  consequence  logique 
de  ces  principes  soutenues  par  le  Tribunal."    Protocoles  des  Seances,  etc.  60. 
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Summing  up  the  results  of  this  necessarily  brief  examination 
of  the  decisions  of  the  Hague  Court,  so  far  rendered,  it  would 
seem  that  there  are  six  decisions  which  at  least,  on  the  face  of 
the  record  are  not  open  to  the  criticism  that  they  are  based  on 
compromise,  so  far  at  least  as  the  actual  decisions  are  concerned; 
one  decision,  the  Casablanca  award,  which  is  unquestionably  a 
compromise  and  two  decisions  which  are  fairly  subject  to  the  sug- 
gestion that  they  are,  as  to  some  points  at  least,  affected  by  the 
spirit  of  compromise. 

Stating  this  result  as  strongly  as  possible  against  the  court,  it 
would  give  six  judicial  decisions  to  three  decisions  in  whole  or  in 
part  affected  by  the  spirit  of  compromise,  a  marked  improvement 
over  previous  conditions  and  a  very  just  ground  for  encourage- 
ment; but  it  remains  true,  that  arbitration  even  at  the  Hague 
Tribunal  still  frequently  results  in  compromise. 

It  is,  however,  a  fair  question  whether  or  not  after  all  this  it 
can  properly  be  said  to  be  a  defect  in  arbitration,  and  it  has  been 
and  is  argued  by  those  whose  opinions  are  entitled  to  the  greatest 
respect,  that  the  tendency  of  arbitrators  to  compromise,  so  far 
from  being  a  defect  is  in  fact  an  advantage,  or  at  most,  under 
present  conditions,  a  necessary  condition  to  peaceful  settlement. 
Bourgeois  at  the  Second  Hague  Conference17  in  discussing  the 
establishment  of  the  proposed  permanent  court  of  arbitral  justice 
maintained  that  even  if  the  new  judicial  tribunal  were  estab- 
lished the  present  so-called  Hague  Tribunal  should  be  continued 
for  the  disposition  of  matters  which  the  nations  were  not  yet 
ready  to  submit  to  a  judicial  tribunal,  and  it  has  been  suggested 
quite  recently  that  if  the  proposed  judicial  tribunal  were  estab- 
lished, that  tribunal  and  the  present  Hague  Court  would  "probably 
operate  side  by  side  for  several  decades  before  the  more  perfect 
one  finally  supplants  the  other."18    It  may  well  be  doubted,  how- 

17"Le  President  (c.-a-d.  Bourgeois)  estime  que  la  nouvelle  Cour  ne 
saurait  devenir  une  plante  parasite  qui  detruirait  l'arbre  lui-meme.  Jamais 
elle  ne  pourrait  resoudre  les  grands  problemes  politiques  pour  lesquels  il 
faudra  une  Cour  purement  arbitrale.  Par  consequent  il  convient  de  ne 
rien  faire  qui  puisse  mettre  dans  l'ombre  l'institution  de  1899.  Par  contre, 
l'instrument  nouveau  est  plus  precis,  il  fonctionnera  plus  rapidement  et 
sa  tache  est  plus  particuliere.  II  faudrait  trouver  une  formule  indiquant 
qui'il  y  a  un  lien  entre  les  deux  juridictions;  la  nouvelle  Cour  sera,  pour 
ainsi  dire,  l'instrument  permanent  de  la  Cour  actuelle."  Deuxiime  Con- 
ference de  la  Paix:  Actes  et  documents:  II :  598. 

i»«*  *  *  if  a  regular  international  court  of  justice  were  set  up  at 
the  present  time  the  governments  would  almost  certainly,  in  many  in- 
stances, resort  to  the  arbitration  tribunal  at  The  Hague  rather  than  to 
the  court  of  justice.    When  the  latter  is  inaugurated,  as  all  pacifists  hope 
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ever,  whether  there  is  any  real  field  for  admitted  compromise  out- 
side the  domain  of  diplomacy  and  mediation.  As  President  Har- 
rison said,  when  vainly  appealing  to  the  Umpire  of  the  British- 
Guiana  Boundary  Commission  for  a  judicial  decision: 

"if  conventions,  if  accommodations,  and  if  the  rule  of  give  and 
take  are  to  be  used,  then  let  the  diplomatists  settle  the  question. 
But  when  these  have  failed  in  their  work  and  the  question 
between  two  great  nations  is  submitted  for  judgment,  it  seems 
to  me  necessarily  to  imply  the  introduction  of  a  judicial  element 
into  the  tribunal."19 

If  once  a  judicial  tribunal  were  really  established  it  is  believed 
that  there  would  be  little  recourse  to  arbitration  before  the 
present  tribunal,  which  would  in  that  event  be  discredited  as  an 
open  effort  to  secure  a  compromise  and  would  lose  its  present 
facility  for  affording  a  compromise  under  the  guise  of  a  judicial 
decision.  It  is  not  intended  to  suggest  that  a  compromise  is  not 
frequently,  even  generally,  more  to  be  desired  than  an  interna- 
tional law  suit,  but  it  is  suggested,  that  when  a  compromise  is 
desired  diplomacy,  mediation,  and  a  reference  to  an  amiable  com- 
positeur afford  ample  and  open  means  for  reaching  this  result. 
Compromise  reached  through  negotiations,  diplomacy,  mediation, 
is  in  the  interests  of  peace  and  good  neighborship;  compromise 
reached  by  a  tribunal  such  as  the  Hague  Tribunal  which  is  under 
an  obligation  to  judge  according  to  the  law  and  the  facts  and 
which  may  know  little  or  nothing  of  the  considerations  of  senti- 
ment and  expediency  which  are  properly  considered  in  reaching  a 
compromise,  is,  it  is  submitted,  in  the  long  run,  a  stumbling-block 
in  the  pathway  to  peace  through  justice. 

Having  reached  the  conclusion  that  arbitration  has  in  the  past 
frequently  resulted  in  compromise  rather  than  in  justice  accord- 
ing to  the  law,  and  that  this  is  still  the  case  although  in  a  less 
degree  and  that  this  condition  of  affairs  although  natural  is  most 
regrettable,  it  remains  to  consider  briefly  the  causes  of  this  situa- 
tion and  to  suggest  some  possible  remedies.  Doubtless  it  is  true 
that  the  fundamental  cause  lies  in  the  nature  of  arbitration  itself 

will  be  the  case  in  the  near  future,  the  two  tribunals  will  probably  operate 
side  by  side  for  several  decades  before  the  more  perfect  one  finally  sup- 
plants the  other."  Editorial,  73  Advocate  of  Peace  4,  Jan.  191 1.  See 
also  an  address,  "Arbitration  Tribunals  Still  Useful,"  by  Francis  W. 
Hirst,  73  Advocate  of  Peace  8,  Jan.  191 1. 

"General  Harrison's  argument  in  the  British-Venezuelan  Boundary  Dis- 
pute, Proceedings,  11:2892.    Cited  by  General  Foster,  supra  note  5. 
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for,  as  Gallatin  says  "an  arbiter,  whether  he  be  king  or  farmer 
*  *  *  is  always  biased  to  try  if  possible  to  split  the  difference." 
Doubtless  it  is  also  true  that  the  fundamental  and  ultimate  remedy, 
therefore,  for  compromise  in  arbitration  is  to  substitute  for 
arbitration  a  permanent  judicial  tribunal  to  do  justice  between 
nations,20  but  the  difficulties  in  the  way  of  the  establishment  and 
successful  operation  of  such  a  tribunal  are  still  serious.  These 
difficulties  will  doubtless  all  yield  in  time  to  intelligent  and  broad- 
minded  diplomacy,  but  whether  the  time  required  be  short  as  we 
all  hope,  or  considerable  as  some  of  us  fear,  it  is  believed  that 
there  are  certain  suggestions  which  can  be  immediately  put  into 
operation  and  which  will  make  for  the  elimination  of  compromise 
in  arbitration.  These  suggestions  have  reference  first  to  the 
framing  of  the  terms  of  submission,  second  to  the  selection  of 
the  judges,  and  third  to  the  procedure  before  international  tri- 
bunals, and  finally  to  the  importance  of  maintaining  and  perfect- 
ing the  right  to  revise  and  set  aside  arbitral  awards  and  the  estab- 
lishment of  a  regular  system  of  appeal  in  certain  cases. 

Perhaps  no  better  illustration  of  the  difference  between  terms 
of  submission  framed  with  a  view  to  a  compromise  and  terms  of 
submission  framed  with  a  view  to  securing  a  judicial  decision  can 
be  found  than  by  a  comparison  of  the  compromis  between  Ger- 
many and  France  providing  for  the  submission  of  the  Casablanca 
incident  to  the  Hague  Court  and  the  provisions  of  the  Treaty  of 
Washington  submitting  the  San  Juan  boundary  dispute  between 
the  United  States  and  Great  Britain  to  the  arbitration  of  the 
Emperor  of  Germany. 

The  Casablanca  compromis  after  reciting  that  the  two  gov- 
ernments had  agreed  "to  submit  to  arbitration  all  the  questions 
raised  by  the  events  which  happened  at  Casablanca  on  the  25th 
of  last  September"  provided  in  articles  1  and  9  as  follows : 

"Article  I. — An  arbitral  tribunal  constituted  as  here  stated  is 
empowered  to  decide  the  question  of  fact  and  law  raised  by  the 
events  which  happened  at  Casablanca  on  the  25th  of  last  Septem- 
ber between  the  officials  of  the  two  governments. 

****** 

"Article  IX. — After  the  tribunal  shall  have  decided  the  ques- 
tions of  fact  and  law  which  are  submitted  to  it,  it  shall  determine 

"See  Mr.  Root's  address  on  the  importance  of  judicial  settlement, 
quoted  supra.  The  Hague  Convention  expressly  provides  for  mediation, 
i.  e.,  compromise,  and  the  provisions  regarding  arbitration  look  toward  a 
judicial  decision. 
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in  accordance  therewith  the  situation  of  the  individuals  arrested  on 
the  25th  of  last  September  in  regard  to  which  there  is  a  dispute."21 

It  may  well  be  that  the  negotiators  who  framed  the  compromis 
in  these  general  terms  were  really  seeking  a  compromise  and  not 
a  judicial  decision,  and  this  suggestion  becomes  the  more  plausible 
when  it  is  remembered  that  it  is  the  general  understanding  that 
Messrs.  Renault  and  Kriege,  respectively  the  advisers  of  the 
foreign  offices  of  France  and  Germany,  framed  the  terms  of  the 
compromis22  and  that  these  same  eminent  juris-consults  were  the 
national  members  of  the  Hague  Tribunal  which  rendered  the 
Casablanca  award.23  Under  these  circumstances  it  is  perhaps  not 
quite  fair  to  score  the  Casablanca  compromise  against  inter- 
national arbitration  in  general.  Contrast  with  the  compromis  in 
this  case  articles  34-40  of  the  Treaty  of  Washington  which  pro- 
vided for  the  submission  of  the  San  Juan  boundary  dispute  to 
the  Emperor  of  Germany. 

It  will  be  remembered  that  this  dispute  grew  out  of  the  terms 
of  the  Treaty  of  1846  between  the  United  States  and  Great 
Britain,  governing  the  boundary  between  the  United  States  and 
Canada  west  of  the  Rocky  Mountains,  which  provided  for  the 
continuation  of  the  boundary  line  along 

"the  49th  parallel  of  North  latitude  to  the  middle  of  the  channel 
which  separates  the  continent  from  Vancouver's  Island ;  and 
thence  southerly  through  the  middle  of  said  channel  and  of  Fuca's 
Straits,  to  the  Pacific  Ocean ;  Provided,  however,  that  the  naviga- 
tion of  the  whole  of  the  said  channel  and  straits,  South  of  the 
49th  parallel  of  North  latitude,  remain  free  and  open  to  both 
parties."24 

The  Treaty  of  1846  was  negotiated  under  the  threat  of  the 
war  cry  of  "Fifty-four  forty  or  fight,"  as  a  last  effort  to  prevent 

"Article  I. — Un  Tribunal  arbitral,  constitue  comme  il  est  dit  ci-apres, 
est  charge  de  resoudre  les  questions  de  fait  et  de  droit  que  soulevent  les 
evenements  qui  se  sont  produits  a  Casablanca,  le  25  septembre  dernier, 
entre  les  agents  des  deux  pays."    *    *    * 

"Art.  IX. — Apres  que  le  Tribunal  arbitral  aura  resolu  les  questions  de 
fait  et  de  droit  qui  lui  sont  soumises,  il  reglera  en  consequence  la  situation 
des  individus  arretes  le  25  septembre  dernier  au  sujet  de  laquelle  il  y  a 
contestation." 

Revue  Generate  de  Droit  International  Public,  No.  4  (1910)  330,  331. 

^Rcvue  Generate  de  Droit  International  Public,  No.  4  (1910)  329-330. 

MIf  this  is  reason  to  expect  that  a  case  will  be  compromised  instead 
of  decided  it  would  seem  most  desirable  that  nationals  who  understand  the 
questions  of  policy  involved  should   be  members  of  the  tribunal. 

"Article  I,  Treaty  between  the  United  States  and  Great  Britain,  estab- 
lishing the  boundary  west  of  the  Rocky  Mountains,  concluded  June  15, 
1846.     1  Treaties,  Conventions  656,  657   (1776-1909). 
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war  between  the  two  contracting  parties.  It  was  a  case  where 
it  was  deemed  more  important  to  reach  an  agreement  than  to 
reach  a  precise  and  definite  agreement,25  and  accordingly  the  treaty 
was  negotiated,  signed  and  ratified  although  both  parties  were 
aware  that  the  channel  between  Vancouver's  Island  and  the  main- 
land was  filled  by  an  archipelago  of  islands,  through  which  there 
was  at  least  two  distinct  channels,  the  Canal  de  Haro  and  the 
channel  subsequently  known  as  Rosario  Straits,  one  on  the  British 
and  one  on  the  American  side,  shown  by  the  maps  used  by  the 
negotiators,  and  yet  the  negotiators  contented  themselves  by  refer- 
ring to  the  "middle  of  the  channel"  without  specifying  any  par- 
ticular channel. 

Under  these  circumstances  it  was  not  remarkable  that  a  dis- 
pute almost  immediately  arose  as  to  whether  the  boundary  line 
should  be  drawn  through  the  Canal  de  Haro  or  the  Rosario  Straits. 
In  1869  a  convention  was  negotiated  by  Reverdy  Johnson  and 
Lord  Clarendon  providing  for  the  submission  of  the  San  Juan 
boundary  dispute  to  the  President  of  the  Swiss  Federation.  The 
terms  of  this  convention  authorized  the  referee  in  case  he 

"should  be  unable  to  ascertain  and  determine  the  precise  line  in- 
tended by  the  words  of  the  treaty  *  *  *  to  determine  upon 
some  line  which  in  his  opinion  will  furnish  an  equitable  solution 
of  the  difficulty  and  will  be  the  nearest  approximation  that  can  be 
made  to  an  accurate  construction  of  the  words  of  the  treaty."26 

"See  1  Moore  International  Arbitrations  198,  210. 

"The  important  provisions  of  the  Convention  of  1869  read  as  follows  : 

"*  *  *  and  whereas  the  commissioners  appointed  by  the  two  high  con- 
tracting parties  to  mark  out  that  portion  of  the  boundary  which  runs  south- 
erly through  the  middle  of  the  channel  aforesaid,  have  not  been  able  to  de- 
termine which  is  the  true  line  contemplated  by  the  treaty; 

"The  two  high  contracting  parties  agree  to  refer  to  the  President  of 
the  Swiss  Confederation  to  determine  the  line  which,  according  to  the  terms 
of  the  aforesaid  treaty,  runs  southerly  through  the  middle  of  the  channel 
which  separates  the  continent  from  Vancouver's  Island,  and  of  Fuca's 
straits,  to  the  Pacific  Ocean. 

Article  II. 

"If  the  referee  should  be  unable  to  ascertain  and  determine  the  precise 
line  intended  by  the  words  of  the  treaty,  it  is  agreed  that  it  shall  be  left 
to  him  to  determine  upon  some  line  which,  in  his  opinion,  will  furnish  an 
equitable  solution  of  the  difficulty,  and  will  be  the  nearest  approximation 
that  can  be  made  to  an  accurate  construction  of  the  words  of  the  treaty. 

Article  III. 
"It  is  agreed  that  the  referee  shall  be  at  liberty  to  call  for  the  produc- 
tion of,  and  to  consult,  all  the  correspondence  which  has  taken  place  be- 
tween the  American  and  British  governments  on  the  matter  at  issue,  and 
to  weigh  the  testimony  of  the  American  and  British  negotiators  of  the 
treaty,  as  recorded  in  that  correspondence,  as  to  their  intentions  in  framing 
the  article  in  question ;  and  the  referee  shall  further  be  at  liberty  to  call 
for  the  reports  and  correspondence,  together  with  any  documents,  maps, 
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The  Johnson-Clarendon  Convention  was  not  approved  by  the 
Senate,27  and  the  matter  came  up  for  adjustment  in  the  negotia- 
tion leading  up  to  the  Treaty  of  Washington.  During  these  nego- 
tiations the  British  Commissioners  proposed  compromise  on  a 
middle  channel  "generally  known  as  the  Douglas  Channel."28 
This  proposal  was  declined  and  it  was  decided  to  submit  the 
matter  to  arbitration.     Thereupon 

"the  British  Commissioners  proposed  that  the  Arbitrator  should 
have  the  right  to  draw  the  boundary  through  an  intermediate 
channel.  The  American  Commissioners  declined  this  proposal, 
stating  that  they  desired  a  decision,  not  a  compromise."29 

In  accordance  with  the  desire  of  the  American  Commissioners 
for  a  judicial  decision  the  question  was  submitted  in  perfectly 
clear-cut  form.  The  American  claim  of  the  Canal  de  Haro  and 
the  British  claim  of  Rosario  Straits  were  stated  and  the  umpire 
was  asked  to  decide  "which  of  those  claims  is  most  in  accordance 
with  the  true  interpretation  of  the  treaty  of  June  15,  1846."30 

The  award  of  the  Emperor  of  Germany  was  precisely  respon- 
sive to  the  question  submitted.  The  Emperor's  decision  read  as 
follows : 

"Most  in  accordance  with  the  true  interpretation  of  the  Treaty 
concluded  on  the  15th  of  June,  1846,  between  the  Governments 
of  Her  Britannic  Majesty  and  of  the  United  States  of  America, 
is  the  claim  of  the  Government  of  the  United   States  that  the 

or  surveys  bearing  on  the  same,  which  have  emanated  from  or  were  con- 
sidered by  the  commissioners  who  have  recently  been  employed  by  the  two 
governments  to  endeavor  to  ascertain  the  line  of  boundary  as  contemplated 
by  the  treaty,  and  to  consider  all  evidence  that  either  of  the  high  con- 
tracting parties  may  produce.  But  the  referee  shall  not  depart  from  the 
true  meaning  of  the  article  as  it  stands,  if  he  can  deduce  that  meaning  from 
the  words  of  that  article,  those  words  having  been  agreed  to  by  both 
parties,  and  having  been  inserted  in  a  treaty  ratified  by  both  governments." 
Diplomatic  Correspondence,  1868,  Part  I,  404. 

27i  Moore,  International  Arbitrations  224,  citing  Foreign  Relations  of 
U.  S.  1873,  Part  3,  376,  405. 

^Foreign  Relations  of  U.   S.   1873,  Part  3,  405. 

^Foreign  Relations  of  U.  S.  1873,  Part  3,  405-406. 

^"And  whereas,  the  Government  of  Her  Britannic  Majesty  claims  that 
such  boundary  line  should,  under  the  terms  of  the  treaty  above  recited,  be 
run  through  the  Rosario  Straits,  and  the  Government  of  the  United 
States  claims  that  it  should  be  run  through  the  Canal  de  Haro,  it  is 
agreed  that  the  respective  claims  of  the  Government  of  the  United  States 
and  of  the  Government  of  Her  Britannic  Majesty  shall  be  submitted  to 
the  arbitration  and  award  of  his  Majesty  the  Emperor  of  Germany,  who, 
having  regard  to  the  above-mentioned  article  of  the  said  treaty,  shall  de- 
cide thereupon,  finally  and  without  appeal,  which  of  those  claims  is  most 
in  accordance  with  the  true  interpretation  of  the  treaty  of  June  15,  1846." 
Article  34  Treaty  of  Washington,  1  Treaties,  Conventions  714  (1776-1909). 
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boundary-line  between  the  territories  of  Her  Britannic  Majesty 
and  the  United  States  should  be  drawn  through  the  Haro 
Channel."81 

The  San  Juan  Boundary  Arbitration  is  an  instance  of  an  arbi- 
tration relating  to  that  class  of  questions  which  of  all  others  is 
most  prone  to  breed  compromise,  namely,  boundary  disputes/  sub- 
mitted to  a  foreign  sovereign  (and  the  head  of  a  state  is  perhaps 
of  all  arbitrators  most  under  the  temptation  to  compromise)  and 
yet  a  clear-cut,  judicial  decision  was  obtained  because  the  Ameri- 
can negotiators  who  framed  the  terms  of  submission  "desired  a 
decision  not  a  compromise,"  and  said  so  in  the  treaty.32 

Even  with  all  possible  care  in  making  definite  the  terms  of 
submission  and  with  the  utmost  good  faith  on  the  part  of  the 
arbitrator,  compromise  will  doubtless  occasionally  result.  Such 
for  instance  was  the  case  in  the  Northeastern  Boundary  Arbitra- 
tion between  the  United  States  and  Great  Britain  where  suf- 
ficiently definite  questions  appear  to  have  been  submitted  to  the 
royal  arbitrator  and  yet,  nevertheless,  the  King  of  the  Nether- 
lands, acting  upon  the  advice  of  Commissioners,  to  whom  the  case 
had  been  referred,  practically  confessed  inability  to  answer  the 
questions  of  construction  submitted  upon  the  evidence  before 
him  and  recommended  a  compromise  line.  In  this  case,  how- 
ever, the  perfect  good  faith  of  the  arbitrator  in  stating  the  method 
by  which  his  award  had  been  reached  enabled  the  United  States, 
with  the  acquiescence  of  Great  Britain,  to  decline  to  accept  the 
award  on  the  ground  that  it  amounted  to  a  departure  from  the 
terms  of  submission.  Against  possible  bad  faith  or  stupidity  on 
the  part'  of  an  arbitrator  no  care  in  framing  the  terms  of  sub- 
mission can  wholly  provide,  but  the  recent  decision  of  the  Hague 
Court  in  the  Orinoco  Steamship  case,  setting  aside  the  award  of 
the  umpire  of  the  United  States  and  Venezuela  Mixed  Commis- 
sion of  1903  in  that  case,  on  the  ground  that  he  had  exceeded 
the  terms  of  submission,  suggests  that  arbitrators  in  the  future 
who  expect  their  decisions  to  stand,  must  at  least  make  a  rea- 

""Mit  der  richtigen  Auslegung  des  zwischen  den  Regierungen  Ihrer 
Britischen  Majestat  und  den  Vereinigten  Staaten  von  Amerika  geschloss- 
enen  Vertrages  de  dato  Washington  den  isten  Juni,  1846,  steht  der 
Anspruch  der  Regierung  der  Vereinigten  Staaten  am  meisten  im  Einklange, 
dass  die  Grenzlinie  zwischen  den  Gebieten  Ihrer  Britischen  Majestat  und 
den  Vereinigten  Staaten  durch  den  Haro-Kanal  gezogen  werde."  1  Moore, 
International  Arbitrations  230. 

"For  a  detailed  account  of  the  San  Juan  Boundary  Arbitration  and  the 
prior  negotiations,  see  1  Moore,  International  Arbitrations,  Chap.  VII, 
196-237. 
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sonable  showing  of  abiding  by  the  terms  of  the  submission  from 
which  alone  they  draw  their  authority.33 

With  respect  to  the  selection  of  judges  so  much  has  been  said 
that  little  can  be  added  to  any  purpose.  It  has  repeatedly  been 
pointed  out  that  nationals  should  be  excluded  from  arbitral  tri- 
bunals if  compromise  is  to  be  avoided.34  It  has  furthermore  been 
pointed  out  that  every  effort  should  be  made  to  exclude  partisans 
from  the  tribunal,  and  as  partisans,  of  course,  should  be  ex- 
cluded those  judges  who  are  prejudiced  for  or  against  either  of 
the  parties  litigant  or  who  have  definitely  made  up  their  minds  in 
advance  upon  any  of  the  questions  submitted.35  It  has  been  sug- 
gested that  partisanship  upon  the  bench  might  be  eliminated  by 
permitting  the  right  of  challenge  in  the  selection  of  judges  under 
the  Hague  Convention,  as  in  the  case  of  the  selection  of  jurymen 
in  our  municipal  courts.36 

"General  Foster  in  speaking  of  the  treaty  for  the  arbitration  of  the 
Alaska  boundary  question,  says : 

"Experience  had  shown  that  the  work  of  courts  of  arbitration  and 
international  commissions  is  not  infrequently  nullified  or  impaired  by  their 
members  exceeding  their  powers  in  rendering  their  decisions,  or  by  a  de- 
parture from  the  terms  of  reference.  In  framing  this  treaty,  we  sought  to 
avoid  all  error  in  this  direction  by  the  careful  manner  in  which  the  points 
at  issue  were  set  forth."    Diplomatic  Memoirs,  Vol.  2,  p.  194. 

34See  Mr.  Carter's  letter  to  the  Secretary  of  State  quoted  in  an  address 
of  Hon.  John  W.  Foster,  Proceedings  American  Society  of  International 
Law,  1909,  p.  29.     See  also  Mr.  Ralston's  Address  supra. 

as*  *  *  jf  the  matter  in  controversy  is  important,  so  that  defeat  is  a 
serious  blow  to  the  credit  or  the  power  of  the  litigant  who  is  worsted,  that 
interest  becomes  a  more  or  less  keen  partisanship.  According  to  their 
sympathies,  men  wish  for  the  victory  of  one  side  or  another. 

"Such  conflicting  sympathies  interfere  most  formidably  with  the  choice 
of  an  impartial  arbitrator.  It  would  be  too  invidious  to  specify  the  various 
forms  of  bias  by  which,  in  any  important  controversy  between  two  great 
powers,  the  other  members  of  the  commonwealth  of  nations  are  visibly 
affected.  In  the  existing  condition  of  international  sentiment  each  great 
power  could  point  to  nations  whose  admission  to  any  jury  by  whom  its  in- 
terests were  to  be  tried  it  would  be  bound  to  challenge;  and  in  a  litigation 
between  two  great  powers  the  rival  challenges  would  pretty  well  exhaust 
the  catalogue  of  the  nations  from  which  competent  and  suitable  arbiters 
could  be  drawn.  It  would  be  easy,  but  scarcely  decorous,  to  illustrate  this 
statement  by  examples.  They  will  occur  to  anyone's  mind  who  attempts 
to  construct  a  panel  of  nations  capable  of  providing  competent  arbitrators, 
and  will  consider  how  many  of  them  would  command  equal  confidence 
from  any  two  litigating  powers."  Lord  Salisbury  to  Sir  Julian  Pauncefote, 
March  5,  1896,  Foreign  Relations  of  U.  S.,  1896,  222,  223. 

""We  may  be  sure  that  when  any  nation  to-day  names  judges  for  the 
trial  of  a  case  at  the  Hague  in  which  it  is  concerned,  it  informs  itself  in 
advance,  so  far  as  propriety  permits,  as  to  whether  those  under  considera- 
tion are  friendly  or  unfriendly  to  the  principle  desired  to  be  established, 
or  prejudiced  for  or  against  the  parties  to  the  conflict,  and  whether  they 
are  honest  and  able.  The  result  is  that  either  side  believes  that  it  has 
named  judges  who  are  predisposed  in  its  favor,  or  predisposed  against  its 
antagonist,  or  who  are,  at  all  events,  competent.  Exactly  this  course  is 
taken  by  the  trial  lawyer  in  a  hardly  disputed  case  before  a  jury,  with 
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It  is  submitted,  however,  that  such  an  arrangement  might 
easily  operate  as  a  similar  right  of  challenge  did  operate  in  the 
English  House  of  Common  in  making  up  committees  to  judge  con- 
tested election  cases  where  the  process  of  challenging  was  fa- 
miliarly referred  to  as  "knocking  the  brains  out  of  the  com- 
mittee." And,  moreover,  such  a  process  might  easily  tend  to 
create  international  misunderstanding  and  friction  which  it  is  the 
very  purpose  of  arbitration  to  avoid.  It  is  suggested  that  the 
benefits  to  be  secured  by  the  right  of  challenge  could  be  largely 
obtained  without  these  disadvantages  if  in  every  instance  the 
parties  litigant  made  an  earnest  effort  to  designate  all  the  judges 
by  "direct  agreement"  as  suggested  in  article  46  of  the  Hague 
Convention  of  1907,  rather  than  by  the  more  elaborate  formula 
provided  in  the  same  article.37  It  is  believed  that  if  both  parties 
litigant  are  really  desirous  of  a  capable  and  impartial  tribunal 
selection  by  direct  agreement  would  be  the  best  of  all  methods 
available  so  long  as  resort  is  to  be  had  to  the  present  Hague 
Tribunal. 

With  respect  to  procedure,  it  is  perhaps  sufficient  to  point  out 
that  the  provisions  of  the  present  Hague  Conventions  still  leave 
much  to  the  imagination  of  the  tribunal  and  agents  of  the  two 
litigating  governments.  There  is  no  generally  accepted  system  of 
pleading  in  international  arbitration.  There  seems  to  be  no  agree- 
ment upon  what  the  case  {Memoir e  of  the  Hague  Convention) 
and  counter  case  ought  to  contain.  Under  the  present  system,  as 
it  works  out  in  practice,  argument  is  mixed  with  the  statement  of 
the  case  and  new  evidence  is  introduced  in  the  midst  of  oral  argu- 
ment, all  with  apparent  impunity.  There  is  no  general  under- 
standing as  regards  such  matters  as  discovery,  interlocutory 
motions  or  order  of  argument.38     And  finally,  the  question  of 

one  advantage  in  favor  of  the  jury  lawyer;  he  may  challenge  the  preju- 
diced, the  dishonest  and  the  incapable,  or  those  whom  he  believes  to  be 
under  such  heads.  The  same  power  should  exist  with  regard  to  the  Hague 
judges,  although  the  reasons  for  challenge  need  not  be  stated  whether 
the  present  system  of  nomination  of  trial  judges  be  continued  or  whether 
the  power  of  nominating  them  be  placed  in  the  hands  of  a  neutral  gov- 
ernment, or  whether  they  be  selected  by  lot.  We  can  readily  conceive  the 
selection  by  one  country  of  a  man  who,  for  the  soundest  reasons,  is  an 
unfit  judge,  so  far  as  the  contesting  nation  is  concerned,  yet  to  challenge 
him,  under  present  conditions  would  be  embarrassing  and  probably  in- 
effective."   Address  by  Mr.  Ralston  supra,  13. 

"The  judges  in  the  North  Atlantic  Coast  Fisheries  Arbitration  between 
the  United  States  and  England  were  selected  by  direct  agreement. 

"See  discussion  as  to  procedure,  order  or  argument  etc.  in  the  Pious 
Fund  case,  Foreign  Relations  of  U.  S.,  Appendix  1902,  506-516.  With  re- 
spect to  interlocutory  motions  see  Orinoco  Steamship  case  before  the  Hague 
Tribunal   (1911),  American  Journal  of  International  Law  35,  55-59. 
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language  remains  one  of  the  most  serious  practical  questions  con- 
nected with  international  arbitration.39  It  is  submitted  that  irre- 
spective of  what  may  be  thought  as  to  the  advisability  of  the 
codification  of  substantive  international  law40  that  the  framing 
of  at  least  a  simple  code  of  arbitral  procedure  is  one  of  the  present 
needs  of  international  arbitration  and  one  of  the  most  effective 
steps  which  can  be  taken  to  eliminate  compromise. 

One  further  matter  of  procedure,  directly  affecting  the  tribunal 
seems  to  be  worthy  of  more  attention  than  it  has  received.  Arbi- 
tral tribunals  generally,  and  the  various  tribunals  sitting  under 
the  Hague  Conventions  in  particular,  have  striven  valiantly  for 
unanimity.  The  President  of  the  British-Guiana  boundary  tri- 
bunal, one  of  the  worst  offenders  in  the  matter  of  compromise, 
in  his  closing  remarks  laid  special  stress  upon  the  unanimity  of 
the  decision  in  that  case  which  he  contrasted  favorably  with  the 
division  in  the  courts  which  decided  the  Alabama  and  Behring 
Sea  Arbitration.*1  And  Sir  Richard  Webster  (now  Lord  Alver- 
stone),  counsel  for  Great  Britain,  followed  the  President  in  a 
similar  strain.42 

In  his  remark  at  the  close  of  the  Pious  Fund  Arbitration  the 
President  of  that  Tribunal  also  expressed  the  opinion  that  the 
unanimity  with  which  the  tribunal  had  arrived  at  its  decision  was 

'"See  "The  Orinoco  Steamship  Company  Case  Before  the  Hague  Tri- 
bunal" (1911)  American  Journal  of  International  Law  59-62,  for  a  state- 
ment as  to  the  disposition  of  the  question  of  language  in  the  various 
•cases  in  which  the  United  States  has  been  a  party. 

"And  to  the  writer  there  appear  to  be  serious  objections  to  the  general 
codification  of  substantive  international  law. 

41"Si  vous  vous  rappelez  les  differents  cas  soumis  a  des  Tribunaux 
d'Arbitrage  jusqu'ici;  en  1873,  a  Geneve,  dans  l'affaire  de  l'Alabama;  en 
1893,  a  Paris,  dans  l'affaire  des  Pecheries  de  la  mer  de  Behring,  toujours 
vous  verrez,  les  sentences  rendues  seulement  a  la  majorite;  et  vous  verrez 
aussi  qu'il  y  a  toujours  eu  des  dissidences  parmi  les  arbitres. 

"Ici  nous  avons  eu  le  bonheur  d'avoir  l'unanimite  sur  tous  les  articles 
de  la  sentence,  sans  aucune  reserve. 

"Permettez-moi  de  croire  que,  dans  les  conflits  internationaux  et  dans 
la  question  de  l'Arbitrage,  cette  unanimite  est  un  immense  bien:  *  *  *  c'est 
la  un  ideal  vers  lequel  il  faut  tendre ;  parce  que,  s'il  y  a  force  legale  pour 
les  Puissances  en  litige  dans  une  sentence  arbitrate  adoptee  a  la  majorite, 
il  y  manque  cette  force  morale  qui  est  d'un  bien  autre  prix  encore." 
11  Proceedings,  British-Guiana- Venezuela  Boundary  Arbitration  3239-3240, 
extract  from  closing  remarks  of  F.  de  Martens,  President  of  the  Tribunal. 

^"And,  Sir,  I  do  feel  that  in  the  interests  of  Arbitration  in  general 
and  in  the  interests  of  the  cause  of  peace  it  must  be  a  great  satisfaction 
to  everyone  concerned,  that  this  Tribunal  has  been  able  to  arrive  at  a 
unanimous  decision.  It  must  commend  its  judgment  to  the  two  nations 
engaged  and  it  must  be  a  happy  presage  for  possible  decisions  in  the 
future."  Closing  remarks  of  Sir  Richard  Webster,  11  Proceedings,  Brit- 
ish-Guiana-Venezuela Boundary  Arbitration  3240. 
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a  guarantee  of  the  correctness  of  its  conclusions.48  Professor 
Matzen,  however,  was  able  to  say  in  that  case  that  "each  judge 
for  himself  and  all  together"  had  arrived  "at  the  same  conclu- 
sion." When  this  truly  can  be  said,  unanimity  is  indeed  persua- 
sive of  the  correctness  of  the  decision  reached  and  of  the  argu- 
ments upon  which  it  is  founded. 

But  it  is  believed  that  too  often  in  the  history  of  arbitration 
unanimity  has  been  purchased  at  the  price  of  mutual  concession — 
of  compromise, — and  of  the  subtlest  and  in  some  respects  the 
most  injurious  of  all  forms  of  compromise,  namely,  compromise 
as  to  the  reasons  given  for  the  decision,  reasons  which  may  affect 
not  only  the  particular  arbitration  in  question  but  the  development 
of  international  law.  Unanimity  purchased  by  the  emasculation 
and  befogging  of  the  opinion  of  the  court  comes  at  too  high  a 
price. 

Dr.  Drago's  clear-cut  dissenting  opinion  on  question  five  of 
the  North  Atlantic  Coast  Fisheries  case,  irrespective  of  the  merits 
of  the  conclusion  which  he  reaches,  is,  it  is  believed,  one  of  the 
most  hopeful  incidents  in  the  recent  history  of  arbitration. 

Article  52  of  the  Hague  Convention  of  1899  requires  the  award 
to  be  "drawn  up  in  writing  and  signed  by  each  member  of  the 
tribunal,"  whereas,  according  to  the  present  Hague  Convention 
(Art.  79)  it  is  merely  required  that  the  award  be  "signed  by  the 
President  and  registrar,  or  by  the  secretary  acting  as  registrar." 

It  is  submitted  that  this  change  is  unfortunate.44     It  is  much 

**"S'il  n'est  donne  a  aucun  Tribunal  humain  de  savoir  ses  sentences 
infaillibles,  nous  emporterons  du  moins  d'ici  la  ferme  conviction  d'avoir 
recherche  la  verite  de  toutes  nos  forces,  consciencieusement  et  impartial- 
ment;  et  il  me  sera  permis  d'adj outer  que  l'unanimite  avec  laquelle  tous 
les  Membres  du  Tribunal  appartenant  a  differents  pays  reunis  ici  a  la  Haye 
sont  arrives,  chacun  pour  soi  et  tous  ensemble,  aux  memes  conclusions,  me 
semble  constituer  une  garantie  de  plus  que  dans  notre  recherche  empressee 
de  la  verite  nous  n'avons  pas  fait  fausse  route."  Foreign  Relations  of  U.  S., 
Appendix,  2,  1902,  878.  Extract  from  closing  remarks  of  Prof.  Henning 
Matzen,  President  of  the  Tribunal  at  the  Session  of  October  14,  1902. 

"The  reasons  for  this  change  are  explained  as  follows  in  Baron 
Guillaume's  report  on  the  Hague  Convention  for  the  Pacific  Settlement  of 
International  Disputes  rendered  to  the  Conference  in  Plenary  Session : 

"La  Delegation  des  Pays-Bas  avait  demande  la  suppression  du  second 
alinea  de  l'article  5  de  la  Convention  de  1899. 

"M.  Loeff  a  expose  les  motifs  qui  militent  en  faveur  de  cette  modifica- 
tion, destinee  a  empecher  les  membres  du  Tribunal  de  constater  leur 
dissentiment.  Cette  disposition  est,  pour  lui.  en  opposition  avec  un  des 
grands  principes  fondamentaux  de  la  procedure  arbitrale,  qui  exige  que 
la  sentence  soit  une  decision  definitive,  omni  sensu,  non  seulement  dans 
ce  sens  qu'il  n'y  ait  pas  d'appel  proprement  dit  a  un  second  Tribunal,  mais 
aussi  dans  cet  autre  sens  que  la  decision  n'evoque  plus  de  discussions 
ulterieures  en   dehors  de  l'enceinte   du  Tribunal. 
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easier  for  a  judge  to  silently  acquiesce  in  a  compromise  opinion 
which  is  entirely  satisfactory  neither  to  him  nor  to  any  one  else, 
than  it  is  to  sign  his  name  to  such  an  opinion.  It  is  suggested 
that  future  agreements  for  arbitration  should  require,  as  did  the 
special  agreement  in  the  North  Atlantic  Coast  Fisheries  Arbitra- 
tion^0 that  the  opinion  and  award  be  signed  by  every  arbitrator 
assenting  thereto.  And  it  is  suggested  that  it  might  even  be  well 
to  go  further  and  require  a  specific  statement  in  the  opinion  that 
not  only  the  result  but  the  reasoning  in  the  opinion  is  concurred 
in  by  all  who  sign. 

Finally  it  is  suggested  that  in  addition  to  the  limited  right  to 
revision  secured  by  the  present  Hague  Convention  and  in  addi- 
tion to  the  right  to  disregard  and  have  judicially  annulled  a  judg- 
ment which  has  disregarded  the  terms  of  the  submission  (a  right 
which  has  just  been  vindicated  by  the  Hague  Tribunal)46  it  is 
worthy  of  serious  consideration  whether  or  not  the  next  Hague 
Conference  should  not  make  some  provision  fo*  appeal  in  certain 

"La  procedure  arbitrale  doit  avoir  la  confiance  absolue  des  peuples  et 
eviter  tout  ce  qui  pourrait  la  miner.  En  permettant  aux  membres  qui 
sont  restes  en  minorite,  de  constater  leur  dissidence,  on  ressuscite  au 
dehors  du  Tribunal  un  litige  qui  aurait  du  etre  enterre  dans  son  enceinte; 
on  ouvre  de  nouveau  les  discussions,  et  Ton  s'expose  au  danger  d'eveiller 
des  soupgons  sur  les  merites  de  la  sentence. 

"Le  Comite  n'a  pas  meconnu  la  justesse  de  ces  critiques,  tout  en  ob- 
servant qu'il  serait  peut-etre  assez  dur  d'exiger  des  juges,  dont  la  sentence 
ne  rend  pas  la  pensee,  de  devoir  y  apposer  leur  signature  sans  pouvoir 
constater  leur  desaccord. 

"Nous  avons  espere  obvier  a  ces  difficultes  par  l'adoption  d'une  dis- 
position qui  n'impliquerait  plus  la  signature  de  la  sentence  par  tous  les 
arbitres.  Seul,  le  President  du  Tribunal  signerait  le  jugement  avec  le 
greffier  ou  le  secretaire  faisant  fonctions  de  greffier."  Deuxieme  Confer- 
ence Internationale  de  la  Paix  (1907)  ;  Actes  et  Documents,  1 :  437. 

""It  shall  be  made  in  writing  and  dated  and  signed  by  each  member 
of  the  Tribunal  and  shall  be  accompanied  by  a  statement  of  reasons." 
Art.  10.    Treaties,  Conventions,  840  (1776-1909). 

**In  stating  the  reasons  which  induced  the  United  States  to  insist  upon 
the  submission  of  the  Orinoco  Steamship  Co.  Case  to  the  Hague  court, 
Secretary  Knox  said : 

"Indeed,  the  United  States  has  taken  even  more  advanced  ground  and  has 
said  that,  inasmuch  as  arbitration  is  thus,  as  stated,  a  judicial  rather  than 
a  diplomatic  procedure,  the  judgment  of  an  arbitration  court  must  conform 
to  the  principles  of  law  and  equity  involved  and  controlling,  and  that  where, 
in  its  opinion,  it  is  wholly  clear  and  evident  that  a  decision  essentially  fails 
so  to  conform,  such  decision  should  be  open  to  an  international  judicial  re- 
vision. It  is  in  accordance  with  this  principal  that  the  United  States  and 
Venezuela  have  recently  negotiated  a  protocol  of  arbitration  providing  for 
the  submission  to  The  Hague  of  the  question  of  the  revision  of  an  inter- 
national award." — "The  Spirit  and  Purpose  of  American  Diplomacy,"  by 
Hon.  Philander  C.  Knox.  Secretary  of  State  of  the  United  States,  an  ad- 
dress delivered  at  the  Commencement  Exercises  of  the  University  of  Penn- 
sylvania, June  15,  1910,  p.  9. 


COMPROMISE— DEFECT   OF  ARBITRATION.     513 

cases  for  the  correction  of  error  similar  to  that  which  has  been 
found  necessary  in  municipal  law.  A  precedent  for  such  pro- 
vision indeed  can  be  found  in  the  unratified  Olney-Pauncefote 
Treaty  of  1897. 

It  is  submitted  that  with  care  in  the  framing  of  the  terms  of 
submission,  direct  agreement  as  to  the  selection  of  the  judges,  a 
simple,  clear  code  of  arbitral  procedure,  maintenance  and  ampli- 
fication of  the  right  of  revision,  and  the  right  to  set  aside  an 
award  which  disregards  the  terms  of  submission,  together  with 
provision  for  appeal  in  proper  cases  for  the  correction  of  error, 
compromise  may  be  largely  banished  from  international  arbitra- 
tion, even  before  the  establishment  of  a  permanent  court  of  arbi- 
tral justice. 

Wm.  Cullen  Dennis. 

Washington,  D.  C. 


THE  ORIGIN  OF  THE   PECULIAR   DUTIES  OF 
PUBLIC  SERVICE   COMPANIES. 

Part  I. 

We  are  frequently  and  increasingly  confronted  in  our  perusal 
of  legal  literature  with  the  term  "public  service  company." 
Courts  use  it ;  the  compilers  of  legal  reports,  encyclopedias  and  di- 
gests are  adopting  it  as  a  recognized  term  useful  for  legal  classi- 
fication ;  at  least  one  collection  of  cases  has  been  published  contain- 
ing only  cases  which  it  is  conceived  by  the  editor  may  properly  be 
classed  as  dealing  with  public  service  companies;1  a  good  deal  of 
discussion  of  the  duties  and  liabilities  of  public  service  companies 
will  be  found  in  books  on  carriers,  innkeepers,  electricity,  irriga- 
tion, eminent  domain,  taxation  and  other  branches  of  the  law, 
and  a  text  book  has  just  appeared2  which  deals  exclusively  with 
this  subject,  but  still  surprisingly  little  effort  has  been  made  to 
determine  how  the  law  of  public  service  companies  arose,  what 
public  service  companies  are,  and  why  they  are  subjected  to  pecu- 
liar rules  of  law.  It  will  be  the  object  of  this  article  to  consider 
these  questions. 

Professor  Bruce  Wyman  first  dealt  at  length  with  the  present 
subject  in  an  interesting  and  valuable  article  entitled  "The  Law 
cf  the  Public  Callings  as  a  Solution  of  the  Trust  Problem,"3  and 
the  substance  of  that  part  of  the  article  pertinent  to  this  dis- 
cussion has  been  incorporated  into  the  work  on  "Railroad 
Rate  Regulation"  by  Professors  Joseph  Henry  Beale  Jr.  and 
Bruce  Wyman.4  In  these  publications  Professor  Wyman  argues 
most  ingeniously  that  the  original  reason  for  classing  certain 
callings  as  public  or  common  callings  and  imposing  peculiar  lia- 
bilities upon  them  was  that  "in  the  public  callings  the  situation  is 
that  of  virtual  monopoly"5  and,  therefore,  the  general  law  gov- 
erning the  dealings  between  individuals  would  not  protect  those 
dealing  with  persons  engaged  in  such  callings,  in  consequence  of 
which  more  stringent  rules  of  law  were  applied.6     In  the  "His- 

K^ases  on  Public  Service  Companies  by  Bruce  Wyman,  published  by 
the  Harv.  L.  Rev.  Ass'n. 

2Wyman  on   Public  Service   Corporations. 

*I7  Harv.  L.  Rev.  156-173;  217-247. 

4Chap.  I  entitled  "Historical  Introduction." 

si7  Harv.  L.  Rev.  161. 

"Railroad  Rate  Regulation,  Chap.  I,  particularly  §§  1,  12,  32. 
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torical  Introduction"  to  his  latest  work  on  the  subject  of  public 
service  companies,  Professor  Wyman  restates  the  same  view.7  A 
rather  careful  study  of  the  subject  has  led  me  to  a  somewhat  dif- 
ferent conclusion. 

The  features  which  at  early  common  law  distinguished  those 
engaged  in  public  or  common  callings  (the  original  public  service 
companies)8  from  those  who  were  not  so  engaged,  were  the  pecu- 
liar general  duties  laid  upon  the  persons  engaged  in  common  call- 
ings to  serve  all  applicants  for  their  services,  and  to  perform  such 
services  with  care  without  a  special  assumpsit  to  that  effect.  To 
these  primary  duties  there  are  certain  corollaries,  namely,  that 
the  service  must  be  reasonably  adequate  and  rendered  upon  rea- 
sonable terms,  and  that  it  must  be  impartial. 

The  first  question  is,  how  did  these  primary  duties  arise?  We 
should  look  for  our  answer  to  the  early  cases  on  this  subject 
interpreted  in  the  light  of  the  conditions  existing  when  this  duty 
was  first  recognized,  and  to  the  views  of  the  early  law  writers. 

Suits  against  those  engaged  in  public  callings,  for  their  refusals 
to  serve  or  their  failure  to  serve  properly,  seem  first  to  have  been 
brought  after  the  introduction  into  English  jurisprudence  of  the 
action  on  the  case.9  Let  us  see  how  it  was  that  persons  engaged 
in  common  callings  became  liable  to  actions  on  the  case  for  refusal 
to  serve  and  for  failure  to  serve  properly. 

Professor  Ames  in  his  great  article  on  "The  History  of  As- 
sumpsit"10 has  thrown  much  light  on  the  nature  of  the  action  on 
the  case.  Originally  when  an  individual  voluntarily  entered  into 
dealings  with  another  and  damages  ensued,  through  the  latter's 
fault,  there  was  in  the  conception  of  the  early  lawyers  no  tort — 
it  was  only  when  an  assumpsit  and  a  breach  thereof  were  pleaded 
that  an  action  on  the  case  could  at  first  be  maintained  under  such 
circumstances.11  It  would  seem  that  the  origin  and  basis  of  the 
liability  of  the  person  engaged  in  a  common  calling  for  failure 
to  serve,  or  for  lack  of  care  in  the  performance  of  the  service, 
is  to  be  found  in  this  early  developed  branch  of  the  action  on  the 
case.  It  was  because  a  person  held  himself  out  to  serve  the 
public  generally,  making  that  his  business,  and  in  doing  so  assumed 

TWyman  on  Public  Service  Corporations,  Chap.  I. 
•This  term  "Public  Service  Company"  is  not  entirely  satisfactory,  but 
it  is  difficult  to  find  a  substitute  which  is  not  unwieldly. 
•(1285)  Statute  13  Ed.  I,  c  24. 
102  Harv.  L.  Rev.  1-19;  53-69;  377-38o. 
n2  Harv.  L.  Rev.  3. 
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to  serve  all  members  of  the  public  who  should  apply,  and  to  serve 
them  with  care,  that  he  was  liable  in  an  action  on  the  case  for 
refusal  to  serve  or  for  lack  of  care  in  the  performance  of  the 
service,  by  which  refusal  or  lack  of  care  he  had  committed  a 
breach  of  his  assumpsit.  We  must  remember  that,  at  the  time 
when  actions  originated  against  those  engaged  in  common  callings, 
the  action  of  assumpsit  as  we  understand  it,  with  consideration  as 
a  necessary  element,  had  not  come  into  being,  but  that  that  action 
was  evolved  at  a  later  day  from  the  earlier  action  on  the  case 
wherein  the  assumpsit  and  its  breach  were  conceived  of  as  the 
vital  elements  of  the  tort. 

To  explain  briefly;  if  a  man  agreed  to  carry  goods  from  one 
place  to  another,  or  agreed  to  give  safe  shelter  to  a  person,  or 
agreed  to  shoe  a  person's  horse,  or  to  make  his  suit,  and  per- 
formed the  agreed  services  improperly  he  would  be  liable  on  the 
ground  that  he  had  broken  his  assumpsit,  and  on  that  ground 
alone.  In  the  ordinary  case  it  was  necessary  that  there  should 
have  been  an  express  special  assumpsit  to  do  the  thing  which  it  was 
claimed  had  been  improperly  done  and  that  this  assumpsit  should 
be  specifically  pleaded.  In  actions  against  those  engaged  in  com- 
mon callings  the  allegation  of  an  express  special  assumpsit  is  not 
found,  and  it  was  not  necessary  to  a  recovery  that  there  should 
have  been  such  assumpsit.  At  first  glance  this  may  seem  to  be 
evidence  against  the  correctness  of  my  contention,  but  I  think  a 
little  consideration  will  dispel  this  impression.  The  fact  that  one 
was  a  common  carrier,  common  innkeeper,  common  farrier,  or 
common  tailor  was  of  itself  a  general  assumpsit  to  serve  carefully 
in  carrying,  shoeing,  tailoring  or  giving  shelter,  and  the  allegation 
in  such  actions  that  the  person  charged  was  a  common  carrier, 
or  common  innkeeper,  etc.,  involved  of  necessity  in  the  word 
"common"  the  implied  allegation  of  an  assumpsit  to  serve  prop- 
erly, and  an  allegation  of  a  failure  to  so  serve  was  a  sufficient 
allegation  of  breach  of  this  assumpsit,  and  it  was  therefore  un- 
necessary to  set  forth  these  allegations  of  an  assumpsit  and  its 
breach  in  express  terms.12 

I2The  pleading  in  an  action  in  the  early  days  against  one  in  a  common 
calling  also  frequently  contained  an  allegation  that  the  defendant  was  liable 
on  the  custom  of  the  realm,  but  this  had  no  more  significance  than  an 
allegation  that,  having  done  or  left  undone  the  things  set  out,  he  had 
made  himself  liable  by  the  common  law.  In  Ansell  v.  Waterhouse  (1817) 
2  Chit.  R.  1,  Bayley,  /.,  said,  "In  all  actions  formerly  against  carriers,  and 
that  up  till  a  very  late  time,  it  was  usual  to  begin  the  declaration  with  an 
averment   of   the   custom,   and    so    in    many    other   cases,    as    against    inn- 
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However,  it  may  be  said  that,  granting  the  soundness  of  the 
argument  just  presented,  we  are  as  far  as  ever  from  an  explana- 
tion of  the  origin  of  the  duty  of  those  engaged  in  "common  call- 
ings" to  serve  all  who  apply  for  service.  It  may  be  suggested  that 
there  is  a  vital  difference  between  an  improper  performance  of  a 
duty  assumed  and  actually  entered  upon,  and  the  refusal  to  per- 
form a  service  which  a  person  has  engaged  that  he  will  perform. 
In  support  of  this  suggestion  there  would  probably  be  cited  Coggs 
v.  Bernard1*  in  which  Gould,  /.,  says  by  way  of  dictum, 

"But  if  a  man  undertakes  to  build  a  house  without  anything  to 
be  had  for  his  pains,  an  action  will  not  lie  for  non-performance, 
because  it  is  nudum  pactum." 

and  Elsee  v.  Gatward1*  in  which  the  question,  passed  upon  in  the 
dictum  above,  actually  came  up  for  determination,  and  the  same 
conclusion  was  reached.  But  it  is  to  be  remembered  that  these 
decisions  were  rendered  after  an  assumpsit  had  become  estab- 
lished as  the  basis  of  contractual  obligations,  to  which  considera- 
tion was  necessary,  and  when  it  was  no  longer  recognized  as  the 
basis  of  tort  liability  without  regard  to  consideration.  Those  cases, 
therefore,  have  no  real  significance  in  a  discussion  attempting  to 
determine  the  origin  of  the  duty  to  serve  of  one  engaged  in  a 
common  calling,  which  duty  originated  before  the  contractual  as- 
sumpsit, which  was  under  discussion  in  those  cases,  had  been  de- 
veloped.15 If  we  get  back  to  a  time  before  the  contractual  as- 
sumpsit, as  we  now  understand  it,  had  developed  it  is  hard  to  see 
why,  if  an  assumpsit  to  carry  goods  and  its  breach  by  loss  of 
the  goods  would  support  an  action  on  the  case,  a  similar  assumpsit 
and  its  breach  by  refusal  to  carry  would  not  also  support  such 
an  action. 

But  in  fact  it  seems  to  me  that  the  position  of  one  who  is 
engaged  in  a  common  calling  and  refuses  to  serve  an  applicant 
is  quite  distinguishable  from  that  of  the  carpenter  who  promises  to 

keepers."  In  Pozzie  v.  Shipton  (1838)  1  P.  &  D.  4,  14,  it  is  said:  "The 
practice  appears  to  have  been  in  former  times,  to  set  out  the  custom  of 
the  realm,  but  it  was  afterward  very  properly  held  to  be  unnecessary  so 
to  do,  because  the  custom  of  the  realm  is  the  law,  and  the  Court  will 
take  notice  of  it    *    *    *." 

"(1703)  2  Ld.  Raym.  909. 

"(1793)  5  D.  &  E.  143- 

15It  is  interesting  also  to  notice  that  in  1  Rolle's  Abridgment  9,  1.  41, 
although  the  law  is  stated  in  terms  similar  to  those  in  the  dictum  in 
Coggs  v.  Bernard,  still  a  conflict  of  decisions  in  the  Year  Books  is  recog- 
nized on  this  point. 
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build  a  house  and  does  not  do  so.  The  former  has  in  fact  entered 
upon  the  general  undertaking  of  a  common  calling  while  the  car- 
penter has  entered  upon  no  undertaking,  and  when  the  former 
refuses  to  serve  he  is  not  really  refusing  to  enter  upon  an  under- 
taking as  the  carpenter  is  but  is  refusing  to  perform  the  public 
undertaking  already  entered  upon.  Looking  at  it  in  this  way  the 
liability  of  the  common  carrier  (for  instance)  who  refused  to  carry 
for  an  applicant  is  not  to  be  distinguished,  on  principles  of  as- 
sumpsit and  case,  applied  at  the  time  when  the  liabilities  of  those 
engaged  in  common  callings  arose,  from  the  liability  of  the  same 
carrier  who  received  the  goods  tendered  and  improperly  carried 
them.  And  so,  in  an  action  for  refusal  to  serve,  the  fact  that  the 
defendant  was  engaged  in  a  common  calling  would  supply  the 
assumpsit  to  serve,  and  the  allegation  of  the  common  calling  and 
of  the  refusal  to  serve  would  constitute  a  sufficient  allegation  of 
the  assumpsit  and  its  breach,  and  the  breach  of  the  assumpsit  to 
perform  the  public  service  which  had  been  undertaken  would  be 
a  sufficient  basis  for  an  action  on  the  case. 

The  suggestion  which  I  have  made  seems  to  coincide  with  the 
view  taken  by  Blackstone,  for  he  says:16 

"There  is  also  in  law  always  an  implied  contract  with  a  common 
innkeeper,  to  secure  his  guest's  goods  in  his  inn;  with  a  common 
carrier  or  bargemaster,  to  be  answerable  for  the  goods  he  carries ; 
with  a  common  farrier,  that  he  shoes  a  horse  well,  without  laming 
him ;  with  a  common  taylor,  or  other  workman,17  that  he  performs 
his  business  in  a  workmanlike  manner;  in  which  if  they  fail,  an 
action  on  the  case  lies  to  recover  damages  for  such  breach  of  their 
general  undertaking.17  But  if  I  employ  a  person  to  transact  any 
of  these  concerns,  whose  common  profession  and  business11  it  is 
not,  the  law  implies  no  such  general  undertaking;  but,  in  order 
to  charge  him  with  damages,  a  special  agreement  is  required. 
Also,  if  an  innkeeper,  or  other  victualler,  hangs  out  a  sign  and 
offers  his  house  for  travellers,  it  is  an  implied  engagement  to 
entertain  all  persons  who  travel  that  way;  and  upon  this  uni- 
versal11 assumpsit  an  action  on  the  case  will  lie  against  him  for 
damages,  if  he  without  good  reason  refuses  to  admit  a  traveller." 

From  this  we  see  that  a  person,  by  holding  himself  out  to  serve 
the  public  generally,  assumed  two  obligations — to  serve  all  who 
applied;  and,  if  he  entered  upon  the  performance  of  his  service, 
to  do  it  in  a  "workmanlike  manner."    The  breach  of  either  "gen- 

"3  Bl.  Comm.  165. 

"The  italics  are  the  present  writer's. 
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eral  undertaking"  or  "universal  assumpsit"  laid  a  person  open 
to  an  action  on  the  case,  but  in  neither  action  were  the  assumpsit 
and  its  breach  pleaded  in  terms,  the  allegation  that  the  defendant 
was  engaged  in  a  common  calling  and  had  refused  to  serve  or  had 
neglected  to  serve  properly,  supplying  by  implication  the  place  of 
the  express  allegation  of  the  assumpsit  and  its  breach  found  in 
other  actions  on  the  case.18 

This  explains  the  importance  of  the  word  "common"  prefacing 
the  title  of  a  calling,  and  the  importance  of  pleading  in  an  action 
for  refusal  to  serve,  that  the  defendant  was  engaged  in  a  "com- 
mon calling."  In  The  Six  Carpenters  case10  it  was  said  arguendo 
"the  law  gives  authority  to  enter  into  a  common  inn  or  tavern." 
In  an  Anonymous  case20  the  court  said : 

"An  action  on  the  case  lyeth  against  an  innkeeper  who  denies 
lodging  to  a  travailer  for  his  money,  if  he  hath  spare  lodging; 
because  he  hath  subjected  himself  to  keep  a  common  inn." 

In  Mason  v.  Grafton21  it  was  expressly  determined  that  it  was 
necessary'  in  an  action  on  the  case  against  an  innkeeper  to  allege 
that  he  kept  a  common  inn. 

The  same  thing  was  true  in  other  common  callings.  A  case 
decided  in  the  Common  Pleas  in  144122  is  particularly  instructive. 
An  action  on  the  case  was  brought  against  a  surgeon  for  failure 
to  cure  a  horse.     Paston,  /.,  said: 

"You  have  not  shown  that  he  is  a  common  surgeon  to  cure  such 
horses,  and,  therefore,  although  he  has  killed  your  horse  by  his 
medicines  you  shall  have  no  action  against  him  without  an  as- 
sumpsit."23 

This  was  an  action  for  failure  to  serve  well,  but  if  there  was  a 
duty  on  a  "common"  surgeon  to  serve  well,  a  breach  of  which  duty 

"Mr.  Justice  Holmes  in  his  book  on  the  Common  Law  has  this  to  say 
(p.  184)  :  "If  damage  had  been  done  or  occasioned  by  the  act  or  omission 
of  the  defendant  in  the  pursuit  of  some  of  the  more  common  callings, 
such  as  that  of  a  farrier,  it  seems  that  the  action  could  be  maintained, 
without  laying  an  assumpsit,  on  the  allegation  that  he  was  a  'common' 
farrier.  The  latter  principle  was  also  wholly  independent  of  bailment.  It 
expressed  the  general  obligation  of  those  exercising  a  public  or  'common' 
business  to  practice  their  art  on  demand,  and  show  skill  in  it." 

19  (161 1)   8  Coke  146. 

"'(1623)  Wyman,  Cases  on  Pub.  Ser.  Co.  127. 

"(1725)  Hobart  245. 

MY.  B.   19  H.  6,  49,  pi.  5. 

^In  10  Selden  Society  Publications,  case  128,  there  is  a  brief  report 
of  an  action  brought  on  a  special  assumpsit  to  cure  a  broken  arm,  defendant 
having  improperly  set  about  the  cure  to  plaintiff's  great  injury. 
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would  lay  the  surgeon  open  to  an  action  on  the  case  without  a 
special  assumpsit,  that  was  because  of  the  general  assumpsit  of 
his  holding  out  as  a  common  surgeon,  which  general  assumpsit 
would  be  sufficiently  set  out  by  alleging  that  he  was  a  "common" 
surgeon.  For  the  same  reason  a  common  surgeon  would  be  liable 
for  refusal  to  serve,  and  in  an  action  on  the  case  against  him  for 
such  refusal,  the  allegation  that  he  was  a  common  surgeon  would 
sufficiently  set  out  his  general  assumpsit. 

Another  interesting  case  is  that  of  Jackson  v.  Rogers2*  decided 
in  the  King's  Bench  in  1683.  The  following  is  the  text  of  the 
report : 

"Action  sur  le  case,  for  that  whereas  the  Defendant  is  a  Com- 
mon Carrier  from  London  to  Lymmington  et  abinde  retorsum, 
and  setting  forth  as  the  Custom  of  England,  that  he  is  bound  to 
carry  Goods,  and  that  the  Plaintiff  brought  him  such  a  Pack,  he 
refused  to  carry  them,  though  offered  his  Hire ;  and  held  by  Lord 
Jefferyes,  that  the  Action  is  maintainable,  as  well  as  it  is  against 
an  Inn-keeper  for  refusing  Guests,  or  a  Smith  on  the  Road  who 
refuses  to  shoe  my  Horse,  being  tendered  Satisfaction  for  the 
same.  Note,  That  it  was  alledged  and  proved  that  he  had  Con- 
venience to  carry  the  same;  and  that  the  Plaintiff  had  a  Ver- 
dict."25 

In  Lane  v.  Cotton,™  in  discussing  the  liability  of  the  post- 
master general  for  property  lost  in  the  mails,  Holt,  C.  J.,  com- 
paring the  position  of  the  postmaster  general  and  the  position  of 
those  engaged  in  common  callings,  used  these  significant  words  :27 

"*  *  *  wherever  any  Subject  takes  upon  himself  a  Publick 
Trust  for  the  Benefit  of  the  rest  of  his  fellow  Subjects,  he  is  eo 
ipso  bound  to  serve  the  Subject  in  all  the  Things  that  are  within 
the  Reach  and  Comprehension  of  such  an  Office,  under  Pain  of 
an  Action  against  him ;  and  for  that  see  Kelway  50.  If  on  the 
Road  a  Shoe  fall  off  my  Horse,  and  I  come  to  a  Smith  to  have 

"2  Shower  327. 

2!In  Owen  v.  Lewyn  (1672)  1  Vent.  223,  we  read:  "The  Plaintiff  de- 
clared in  an  action  upon  the  case,  upon  the  custom  of  the  realm  against 
a  common  carrier,  *  *  *."  This  apparently  was  an  action  based  upon 
the  general  assumpsit  of  a  common  carrier  to  serve  well,  the  allegation  of 
which  assumpsit  is  contained  in  the  declaration  that  defendant  was  a 
"common  carrier,"  a  breach  of  which,  by  the  "custom  of  the  realm" — i.  e. 
the  common  law — made  him  subject  to  this  action  on  the  case.  See  to 
the  same  effect  Beedle  v.  Morris  (1609)  Cro.  Jac.  224.  In  Rich  v.  Kneeland 
(1613)  Cro.  Jac.  330,  an  action  on  the  case  was  brought  against  a  common 
bargeman  for  loss  of  goods.  Judgment  for  the  plaintiff  and  upon  writ  of 
error  "it  was  assigned,  first,  because  this  action  lies  not  against  the  common 
bargeman  without  special  promise. — But  all  the  Justices  and  Barons  held, 
that  it  well  lies  as  against  a  common  carrier  upon  the  land." 

w(i70i)   12  Mod.  472;  s.  c.  1  Ld.  Raym.  546. 

"Ibid.  484,  485. 
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one  put  on,  and  the  Smith  refuse  to  do  it,  an  Action  will  lie 
against  him,  because  he  has  made  Profession  of  a  Trade  which  is 
for  the  Publick  Good,  and  has  thereby  exposed  and  vested  an 
interest  of  himself  in  all  the  King's  Subjects  that  will  employ  him 
in  the  Way  of  his  Trade.  If  an  Inn-keeper  refuse  to  entertain  a 
Guest,  when  his  House  is  not  full,  an  Action  will  lie  against  him ; 
and  so  against  a  Carrier,  if  his  Horses  be  not  loaded,  and  he  re- 
fuse to  take  a  Packet  proper  to  be  sent  by  a  Carrier ;  and  I  have 
known  such  Actions  maintained,  tho'  the  Cases  are  not  re- 
ported.   *    *    * 

"If  the  Inn  be  full,  or  the  Carrier's  Horses  loaded,  the  Action 
would  not  lie  for  such  Refusal ;  but  one  that  has  made  Profession 
of  a  public  Employment,  is  bound  to  the  utmost  Extent  of  that 
Employment  to  serve  the  Publick." 

That  is,  the  reason  why  one  engaged  in  a  common  calling  is 
bound  to  serve  is  that  he  has  taken  "upon  himself  a  Publick  Trust 
for  the  Benefit  of  the  rest  of  his  fellow  Subjects,"  that  he  has 
"made  Profession  of  a  Trade  that  is  for  the  Publick  Good ;"  that 
he  has  "made  Profession  of  a  public  Employment."  This  is  an- 
other way  of  stating  that  he  is  liable  on  his  general  assumpsit, 
which  took  the  place  of  the  special  assumpsit  which  was  at  first 
necessary  to  make  others  liable  to  an  action  on  the  case.28 

There  seems,  however,  to  be  more  in  the  language  used  by 
Chief  Justice  Holt  than  a  mere  recognition  of  the  assumpsit  basis 
of  the  liability  of  those  engaged  in  common  callings.  That  lan- 
guage suggests  another  factor  which  seems  to  have  had  weight 
in  the  establishment  of  the  liability  of  those  engaged  in  common 
callings,  namely,  the  supposed  similarity  between  the  position  of 
those  who  take  upon  themselves  public  offices  and  those  who 
assume  common  callings.  This  same  idea  is  voiced  by  Holroyd, 
/.,  in  Ansell  v.  Waterhouse,29  when  he  says  of  an  action  against 
a  common  carrier: 

"This  is  an  action  against  a  person,  who,  by  ancient  law,  held 
as  it  were  a  public  office,  and  was  bound  to  the  public." 

Of  course  one  who  assumed  a  public  office  was  bound  to  per- 
form the  duties  of  such  office,  and  to  perform  them  properly. 
For  failure  to  do  so  such  officer  would  not  only  make  himself 

"Bacon's  Abridgment,  tit.  Inns  and  Innkeepers,  C.  I :  "For,  he,  who 
takes  upon  himself  a  public  employment,  must  serve  the  public  as  far  as 
employment  goes,  *  *  *."  See  also  Buller's  Nisi  Prius,  pp.  69-73;  Story 
on  Bailments  (9th  ed.)  §  508;  Hargrave  and  Butler's  note  76  on  Coke 
Litt,  89a;  1  Saunders  312c,  note  2;  2  Jeremy  on  Carriers  5. 

"Supra. 
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liable  civilly30  but  also  criminally.31  It  was  the  result  of  the 
supposed  similarity  which  led  the  court  in  Rex  v.  IvensZ2  to  hold 
that  the  keeper  of  a  common  inn  was  criminally  liable  for  refusal 
to  entertain  a  traveller. 

So  it  seems  safe  to  believe  that  originally  anyone  who  held 
himself  out  to  serve  all  who  might  apply  was  conceived  of  as 
assuming  a  public  or  common  calling,  and  by  force  of  this  as- 
sumpsit was  held  to  obligate  himself  to  serve  all  who  should  apply 
and  to  serve  with  care.  In  a  state  of  society  so  primitive  as  that 
of  the  time  of  which  we  are  speaking,  the  kinds  of  things  which 
a  person  would  be  likely  to  hold  himself  out  to  do  for  all  appli- 
cants would  be  few,  perhaps  not  much  more  numerous  than  those 
of  which  we  have  a  record  in  the  early  cases — namely,  the  com- 
mon innkeeper  and  victualler,33  the  common  carrier,34  the  common 
ferryman,35  the  common  bargeman,  hoyman  or  other  common 
water  carrier,36  the  common  farrier,37  the  common  tailor,38  and 
the  common  surgeon.39  However,  as  a  result  of  the  rapidly 
changing  economic  conditions  it  soon  became  more  and  more  usual 
for  persons  to  hold  themselves  out  to  serve  the  public  generally 
in  all  lines  of  commercial  activity,  so  that  such  a  holding-out  lost 
any  distinctive  significance  which  it  earlier  had;  and  as  a  result 
of  the  rapid  development  of  legal  science  and  the  clarification 
of  legal  ideas,  breach  of  legally-imposed  rather  than  self-imposed 
duty  came  to  be  conceived  of  as  the  basis  of  tort  liability,  and  the 
assumpsit,  so  important  in  earlier  actions  on  the  case,  and  implied 
in  the  case  of  one  engaged  in  a  common  calling  from  the  holding- 
out,  was  no  longer  recognized  as  a  necessary  element.     What 

^Palmer  v.   Porter   (1595)    Moore  431. 

81For  early  instances  of  the  recognition  of  such  liabilities  see  24  Selden 
Society  Publications  (6  &  7  E.  2,  1313-1314)  82-89,  where  a  bailiff  was  held 
subject  to  amercement  for  failure  to  execute  a  condemned  criminal,  and 
a  coroner  was  held  similarly  liable  for  failure  to  view  the  body  of  one 
dying  suddenly. 

"(1835)  7  C.  &  P.  213,  where  the  court  said  that  "innkeepers  are  a 
kind  of  public  servant." 

88Cases  already  cited,  and  (1410)  Y.  B.  11  H.  4,  45,  pi.  8;  (1444)  Y.  B. 
22  H.  6,  2i,  fol.  38;  (1460)  Y.  B.  39  H.  6,  18,  pi.  24. 

"Cases  already  cited,  and  Bastard  v.  Bastard  (1679)  2  Shower  81; 
Bosan  v.  Sandford  (1687)  1  Shower  29. 

35Elsee  v.  Gatward  supra;  1   Saunders  312c.  note  2. 

"Rich  v.  Kneeland  supra;  Nichols  v.  More  (1670)  1  Sid.  36;  Morse 
v.  Slue  (1673)   1  Vent.  238. 

"Note  (1502)  Keilway  50;  Lane  v.  Cotton  supra. 

38  (1483)  Y  B.  22  E.  4,  49,  PL  IS 

"(1441)   Y.  B.  19  H.  6,  49,  Pi.  5- 


ORIGIN    OF   PUBLIC   SERVICE   DUTIES.         523 

effect  had  this  upon  the  liabilities  of  those  engaged  in  "common 
callings?"  In  the  first  place  the  liability  for  injury  resulting  from 
failure  to  properly  perform  the  service  after  it  was  entered  upon 
was  now,  broadly  speaking,  based  upon  the  duty  arising  from  the 
custody  of  the  goods,  instead  of  upon  the  assumpsit.  But  with 
regard  to  the  liability  for  refusal  to  serve,  the  situation  was  dif- 
ferent. A  person  no  longer  became  liable  to  an  action  on  the 
case  simply  because  he  held  himself  out  to  serve  the  public  gen- 
erally and  then  refused  to  serve  some  member  of  the  public  who 
applied — this  obligation  now  attached  only  to  common  carriers 
by  land  and  water  (including  ferrymen)  and  innkeepers.  The 
liability  of  the  common  surgeon,  the  common  tailor,  the  common 
farrier,  etc.,  was  no  longer  recognized  under  such  circumstances.40 
Perhaps  several  reasons  may  be  hazarded  for  the  survival  of  this 
peculiar  liability  of  the  carrier  and  innkeeper,  even  when  the 
reasons  in  which  it  originated  would  no  longer  be  recognized  as 
sufficient  basis  for  a  tort  action.  An  obvious  reason  is  that  such 
liability  had  been  repeatedly  imposed  upon  those  classes,  and  so 
their  liability  for  refusal  to  serve  had  become  a  familiar  doctrine ; 
as  so  often  happens,  the  rule  came  to  be  stated  constantly  without 
the  original  reasons  for  it,  and  so  the  reasons  were  gradually  for- 
gotten. Perhaps  a  factor  in  the  survival  of  this  liability  in  the 
cases  of  common  carriers  and  innkeepers  was  the  fact  that,  on 
account  of  their  importance,  the  analogy  between  them  and  public 
officers  seemed  most  apparent.41  And  undoubtedly  the  indefinable 
but  frequently  encountered  principle  of  public  policy  played  no 
little  part  in  the  survival  of  this  liability,  for  such  liability,  as 
applied  to  common  carriers  of  all  classes  and  to  innkeepers  was 
particularly  advantageous  to  the  ever  growing  numbers  of  mer- 
chants and  travellers,  whom  the  law  increasingly  tended  to  favor, 
and  with  whom  carriers  and  innkeepers  dealt  primarily.42     Thus 

wMr.  Justice  Holmes  in  his  Common  Law  (p.  203)  after  quoting  from 
Lane  v.  Cotton  supra,  to  the  effect  that  "If  a  man  takes  upon  himself  a 
public  employment,  he  is  bound  to  serve  the  public  as  far  as  the  employ- 
ment extends,  and  for  refusal  an  action  lies"  says:  "An  attempt  to  apply 
this  doctrine  generally  at  the  present  day  would  be  thought  monstrous. 
But  it  formed  part  of  a  consistent  scheme  for  holding  those  who  followed 
useful  callings  up  to  the  mark.  *  *  *  The  scheme  has  given  way  to 
more  liberal  notions;  but  the  disjecta  membra  still  move." 

"For  instance  in  Jeremy  on  Carriers  p.  59,  it  is  said  of  a  common  car- 
rier that  he  is  "to  be  considered  in  the  light  of  a  public  servant,  and  as 
such  liable  to  an  action  for  refusing  to  take  charge  of  the  goods." 

"This  point  of  view  is  well  indicated  by  the  language  used  in  Bonner  v. 
Welborn  (1849)  7  Ga.  296,  307,  as  follows:  "It  is  because  inns  and  inn- 
keepers  have   to    do   with   the   travelling   public — strangers — and    that    for 
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survived  the  common  law  duty  of  common  carriers  and  inn- 
keepers to  serve,  according  to  their  holding-out,  those  who  might 
apply,  though  the  original  reason  for  the  imposition  of  the  duty, 
no  longer  sufficient  in  itself  to  justify  its  imposition,  was  forgot- 
ten, and  new  reasons  had  to  be  found  for  its  justification. 

It  seems  logical  at  this  point  to  see  just  what  persons  are 
affected  by  this  peculiarly  surviving  duty  to  serve  all  who  apply 
for  service.  It  has  been  said  that  the  duty  no  longer  appears  to 
attach  to  those  originally  recognized  as  engaged  in  common  call- 
ings, except  the  common  carrier,  including  the  ferryman  and  the 
innkeeper.    But  what  do  those  terms  include? 

It  is  not  easy  to  define  an  innkeeper  in  such  a  way  as  to  furnish 
a  satisfactory  guide  in  all  situations.  Generally  speaking,  how- 
ever, an  innkeeper  is  one  who  holds  himself  out  to  supply  all 
travellers  with  food  and  lodging.43  In  Fay  v.  Pacific  Improve- 
ment Co.**  the  court  said : 

"The  fact  that  the  house  is  open  for  the  public,  that  those  who 
patronise  it  come  to  it  upon  the  invitation  which  is  extended  to  the 
general  public,  and  without  any  previous  agreement  for  accommo- 
dation or  agreement  as  to  the  duration  of  their  stay,  marks  the 
important  distinction  between  a  hotel  or  inn,  and  a  boarding- 
house."45 

In  Gisbourn  v.  Hurst*0  it  was  resolved, 

"That  any  Man  undertaking  for  Hire  to  carry  the  Goods  of  all 
Persons  indifferently,  as  in  this  Case,  is,  as  to  this  Privilege,  a 
common  Carrier." 

This  is  perhaps  as  satisfactory  a  general  definition  as  can  be 
found,  and  has  been  continually  quoted  and  cited  with  approval. 
And,  although  the  wording  is  very  inclusive,  the  definition  in  this 

brief  periods,  and  under  circumstances  which  render  it  impossible  for 
each  customer  to  contract  for  the  terms  of  his  entertainment,  that  the 
law  has  taken  them  so  strictly  in  charge."  And  see  two  early  North 
Carolina  cases:  Anon.  v.  Jackson  (1792)  1  Haywood  14;  Harrell  v. 
Owens  (1835)   1  Dev.  &  Bat.  273. 

*sSee  Beale  on  Innkeepers  and  Hotels,  Chap.  II. 

"(1892)  93  Cal.  253,  259. 

45In  Schouler  on  Bailments  253,  the  difference  is  stated  in  this  way: 
"An  inn  is  a  house  where  a  keeper  holds  himself  out  as  ready  to  receive 
all  who  may  choose  to  resort  thither  and  pay  an  adequate  price  for  the 
entertainment;  while  the  keeper  of  a  boarding-house  reserves  the  choice 
of  comers  and  the  terms  of  accommodation,  contracting  specially  with  each 
customer,  and  most  commonly  arranging  for  long  periods  and  a  definite 
abode." 

4a(i7io)   1  Salk.  249. 
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respect  is  borne  out  by  the  authorities.  Story  says  that  common 
carriers  by  land  are 

"the  proprietors  of  stage-wagons,  stage-coaches,  and  railroad  cars. 
*  *  *  So  are  truckmen,  wagoners,  teamsters,  carmen,  and 
porters,  who  undertake  to  carry  goods  for  hire,  as  a  common  em- 
ployment, from  one  town  to  another,  or  from  one  part  of  a  town 
or  city  to  another."41 

In  Brind  v.  Dale*8  Lord  Abinger  expressed  the  opinion  that  a  town 
carmen  who  plied  near  the  wharf  without  fixed  termini  was  not 
a  common  carrier.  This,  however,  is  not  now  the  law  of  Eng- 
land,49 and  in  this  country,  baggage  transfer  companies,60  cart- 
men  and  the  like,81  and  proprietors  of  public  hacks  and  cabs52  have 
repeatedly  been  held  to  be  common  carriers.    Similarly, 

"Hoymen,  bargemen,  lightermen,  and,  in  short,  boatmen  of  every 
discription  upon  rivers,  canals,  lakes  or  the  sea,  come  within  the 
denomination  of  common  carriers  if  they  engage  in  the  business 
of  carrying  or  transporting  goods  indifferently  for  all  who  may 
employ  them."88 

Of  course  street  railways  are  common  carriers  of  passengers,64 
and  they  may,  by  the  nature  of  their  holding-out,  become  common 
carriers  of  goods.55  Although  express  companies  are  of  compara- 
tively recent  origin  there  is  no  question  that  they  are  also  com- 
mon carriers,50  and  this  fact  was  recognized  by  the  Supreme  Court 
of  the  United  States,  in  The  Express  Cases,61  where  Mr.  Chief 
Justice  Waite  says : 

"But  it  is  neither  averred  in  the  bills,  nor  shown  by  the  testi- 
mony, that  any  railroad  company  in  the  United  States  has  ever 
held  itself  out  as  a  common  carrier  of  express  companies,  that  is 
to  say,  as  a  common  carrier  of  common  carriers." 

"Story  on  Bailments  (9th  ed.)  §  496.  supporting  the  text  with  numerous 
citations. 

48 (1837)  8  C.  &  P.  207. 

"Liver  Alkali  Co.  v.  Johnson  (1874)  L.  R.  9  Exch.  338. 
"Note,  34  L.  R.  A.  137. 
"Note,  21  L.  R.  A.  (N.  S.)  188. 
"Note,  s  L.  R.  A.  (N.  S.)  1009. 
"Hutchinson  on  Carriers  §  65. 

"Citizens  Ry.  Co.  v.  Twiname  (1887)  in  Ind.  587;  Spellman  v.  Transit 
Co.   (1893)   36  Neb.  890. 

"Levi  v.  Railroad  Co.  (Mass.  1865)  11  Allen  300. 

"Buckland  v.  Adams  Exp.  Co.  (1867)  97  Mass.  124;  Belger  v.  Dinsmore 
(1872)   51  N.  Y.  166. 

"(1886)   117  U.  S.  1,  21. 
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But  with  the  development  of  railroad  carriage,  there  has  en- 
tered a  new  species,  namely  the  sleeping  and  parlor  car  company. 
It  has  been  determined  by  many  courts  that  such  a  company  is 
not  an  innkeeper,68  nor  a  common  carrier,59  but  because  it  partakes 
to  a  considerable  extent  of  the  character  of  an  innkeeper,  and  par- 
ticularly because,  although  not  a  carrier,  its  services  have  become 
a  so  usual  and  almost  necessary  complement  of  the  carrier's  or- 
dinary services,  it  has  by  analogy  been  classed  with  innkeepers  and 
common  carriers,  and  is  bound  to  serve  impartially  all  applicants 
who  have  complied  with  the  regulations  of  the  carrier.  Perhaps 
the  language  used  in  the  Mississippi  case  of  Pulman  Palace-Car 
Co.  v.  Lawrence™  sets  forth  the  general  view  as  well  as  that  in 
any  case.    The  court  says:61 

"We  now  proceed  to  consider  the  law  of  the  liability  of  the 
appellant  in  the  present  case.  We  need  hardly  say  that  the  law 
of  the  state  of  Illinois  is  that  to  which  we  must  look  to  ascertain 
whether  a  cause  of  action  is  shown,  and  to  determine  the  extent 
and  measure  of  the  recovery  sought,  if  appellee  was  entitled  to 
recover  at  all.  *  *  *  It  must  be  conceded,  further,  that  the 
Pullman  Palace-Car  Company  is  not  technically  a  common  carrier 
in  the  state  of  Illinois.  Our  constitution  has  wisely  declared  all 
sleeping-car  companies  common  carriers,  but  such  is  not  the  law 
in  Illinois.  In  Illinois,  as  in  many  other  states,  sleeping-car  com- 
panies are  regarded  as  nondescript  corporations — sui  generis.  By 
these  authorities  they  are  said  to  be  neither  common  carriers  nor 
innkeepers.  And  yet  they  bear  some  marked  resemblance  to  both. 
They  are  under  the  duty  of  not  only  furnishing  seats  in  their  cars 
to  all  proper  persons  applying  therefor,  but  they  are  also  under 
the  obligation  in  all  proper  cases,  and  to  the  extent  of  their  ability 
and  capacity,  to  furnish  sleeping  accommodations  and  food  to  the 
travelling  public,  for  proper  compensation.  They  therefore  seem 
to  possess  some  of  the  characteristics  of  innkeepers.  And  they 
seem  to  be  quasi  common  carriers.  They  own  and  use  railway 
cars  affording  many  comforts,  conveniences  and  luxuries  unknown 
to  first-class  ordinary  cars  of  railroad  companies,  and  these  cars 
are  to  be  used  in  the  transportation  of  passengers  from  point  to 
point,  and  the  general  travelling  public  is  invited  to  become  patrons 
of  the  company  owning  and  using  these  luxurious  coaches.  The 
company  is,  in  some  sense,  engaged  in  transportation,  and  its  busi- 
ness is  with  the  general  public.  It  is  unlike  the  private  carrier, 
who  may  select  his  own  customers,  for  it  must  take  all  who  are 
proper  persons,  and  who  pay  the  demanded  fare.     So,  though  not 

58Beale  on  Innkeepers  and  Hotels    §  341. 

""Id.  §  342. 

00 (Miss.  1897)  22  So.  53. 

"Ibid.  57- 
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technically  a  common  carrier  in  Illinois,  it  bears  marked  resem- 
blance to  the  common  carrier,  and  must  be  held  to  the  perform- 
ance of  its  appropriate  duties  in  its  business  intercourse  with  the 
travelling  public."82 

It  is  necessary  now  to  speak  briefly  of  the  origin  of  what  I 
have  termed  the  corollary  duties.  Probably  the  duty  to  serve  for 
reasonable  compensation  did  not  originate  as  a  peculiar  duty  of 
those  engaged  in  common  callings.  It  was  the  early  policy  in 
England  to  require  the  performance  of  all  kinds  of  services  for 
reasonable  compensation.  There  were  numerous  early  parlia- 
mentary statutes  fixing  the  prices  of  different  goods  and  services 
or  requiring  that  such  prices  should  be  reasonable.63  It  is  probable 
that  the  duty  to  serve  for  an  accustomed  price  was  also  enforced 
by  the  courts.  The  Eyre  Rolls  of  6  &  7  Ed.  II84  show  an  action 
against  certain  men  who  had  been  accustomed  to  carry  passengers 
between  Gravesend  and  London  and  vice  versa  for  a  fare  of  a 
halfpenny,  but  who  then  were  charging  each  passenger  a  penny 
for  the  same  journey.  They  were  "forbidden  for  the  future  to 
take  from  any  man  anything  more  than  a  halfpenny."65 
Furthermore  there  was  undoubtedly  a  vast  amount  of  local  regu- 
lation of  the  price  of  goods  and  services  by  gilds  and  municipal- 
ities. The  following  is  an  interesting  early  example  of  this  char- 
acter of  regulation : 

"Order  of  porters  and  Creelmen. 

"Also  it  is  ordered  by  the  keepers  of  the  town  of  Beverley 
in  the  Gild  Hall  of  Beverley,  at  an  assembly  of  the  whole  com- 
munity, S.  Wilfrid's  day  A.  D.  1367,  and  to  this  all  the  porters 
and  creelmen  of  Beverley  who  then  commonly  exercised  that  right 
in  Beverley  consented,  that  each  of  them  should  take  for  the  load 
or  baggage  of  one  horse  from  the  Beck  to  the  Minster  and  East- 
gate  i/2d. ;  from  the  Beck  to  Cross  Bridge  3/4d. ;  and  beyond 
Cross  Bridge  to  North  Bar  id.;  to  Lairgate  id.,  and  to  Keld- 
gate  3/4d."66 

""See  also  Nevin  v.  Pullman  Palace  Car  Co.  (1883)  106  111.  222;  Pullman 
Palace-Car  Co.  v.  Booth  (Tex.  1894)  28  S.  W.  719;  Searles  v.  Mann 
Boudoir  Car  Co.  (1891)  45  Fed.  330;  Lemon  v.  Pullman  Palace  Car  Co. 
(1887)  52  Fed.  262. 

"Wyman  on  Public  Service  Corporations  §  17;  and  see  1  Selden 
Society  Publications  18,  33,  89;  4  id.  23,  25;  5  id.  32-50,  5i»  for  early  actions 
for  breach  of  such  regulations. 

"24  Selden  Society  Publications  xc 

"And  see  Gamble  v.  Andrew  (1551)   11  Selden  Society  Publications  18. 

•"14  Selden  Society  Publications  (Beverley  Town  Documents)  21. 
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And  among  the  same  documents  we  find  one  giving  the  price 
of  beer  which  goes  on  to  provide  that 

"if  any  one  offer  i  1/26.  for  a  gallon  of  beer  anywhere  in  Bev- 
erley and  the  ale  wife  will  not  take  it,  that  the  purchaser  comes  to 
the  Gild  Hall  and  complain  of  the  brewster,  and  a  remedy  shall 
be  found."67 

This  period  of  universal  regulation  passed  away,  but  by  the 
time  it  had  done  so,  the  duty  of  the  survivors  of  the  class  of  per- 
sons engaged  in  common  callings  to  serve  all  applicants  had  lost 
its  assumpsit  character,  and  had  come  to  rest  upon  an  arbitrary 
public  duty  justified  on  the  grounds  of  public  necessity — that  is 
when  it  was  justified  at  all — and  was  not  allowed  to  rest  upon  a 
merely  historical  basis.  But  it  is  clear  that  the  duty  would  be  of 
very  little  value  to  the  public  if  the  persons  upon  whom  the  duty 
rested  might  make  any  charge  which  they  chose  to  make  for  their 
services,  and  so  the  arguments  of  public  necessity  which  now  jus- 
tify this  duty  require,  as  a  corollary  to  it,  the  continued  imposition 
of  the  duty  to  serve  for  a  reasonable  price,  which  is  no  longer 
imposed  upon  persons  engaged  in  private  businesses.68  That  this 
duty  now  exists  upon  the  survivors  of  the  class  of  persons  engaged 
in  common  callings  is  a  proposition  so  undoubted  that  authority 
hardly  needs  to  be  cited  in  its  support.  As  was  said  by  Lawrence, 
/.,  in  Harris  v.  Packwood,69 

"a  carrier  is  liable  by  law  to  carry  everything  which  is  brought 
to  him,  for  a  reasonable  sum  to  be  paid  for  the  same  carriage; 
and  not  to  extort  what  he  will."70 

The  duty  to  furnish  adequate  facilities  is  a  duty  of  compara- 
tively recent  development.  We  do  not  meet  with  it  in  the  early 
reports,  as,  on  the  other  hand,  we  do  not  meet  with  what  ap- 
pears to  be  a  generally  accepted  doctrine,  that  one  engaged  in  a 
common  calling  is  not  liable  for  refusal  to  serve  if  his  existing 

"Id.  41. 

""As  is  said  by  Professor  Beale  in  his  valuable  work  on  Innkeepers 
and  Hotels  §  57:  "Another  rule  clearly  following  from  the  general  prin- 
ciple that  the  innkeeper  must  receive  all  travellers  as  his  guests  is  that  he 
is  limited  to  a  reasonable  compensation  for  his  services ;  for  if  he  could 
charge  what  he  pleased,  he  could  make  anyone's  right  to  be 'received  value- 
less by  requiring  the  payment  by  way  of  accommodation  of  a  prohibited 
amount." 

ro(i8io)  3  Taunt.  264,  272. 

70See  also  Riley  v.  Home  (1828)  5  Bing.  217,  224;  Hollister  v.  Nowlen 
(1838)  19  Wend.  234;  2  Kent's  Comm.  599;  Story  on  Bailments  §§  475, 
508;  Angell  on  Carriers  §§  67,  124,  356;  Hutchinson  on  Carriers  804; 
Beale  on  Innkeepers  and  Hotels  §  57 ;  Interstate  Commerce  Act  §  1. 
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facilities  are  exhausted.  This  is  the  effect  of  the  note  to  Jackson 
v.  Rogers71  printed  above  where  it  is  said  that  "it  was  alledged 
and  proved  that  he  [the  defendant]  had  Convenience  to  carry 
the  same;  *  *  *."  And  as  we  have  already  seen,  Lord  Holt 
said  in  Lane  v.  Cotton:12 

"If  an  Inn-keeper  refuse  to  entertain  a  Guest,  where  his  House 
is  not  full,  an  Action  will  lie  against  him ;  and  so  against  a  Car- 
rier if  his  Horses  be  not  loaded,  and  he  refuse  to  take  a  Packet 
proper  to  be  sent  by  a  Carrier ;    *    *    *." 

So  it  was  said  in  Anonymous  case  :T3  "An  action  on  the  case  *  *  * 
against  an  innkeeper  who  denies  lodging  to  a  travailer  for  his 
money,  if  he  hath  spare  lodging  *  *  *."  In  Bacon's  Abridg- 
ment74 the  author  has  this  to  say  of  carriers: 

"Also,  if  a  common  Carrier,  who  is  offered  his  Hire,  and  who 
has  Convenience,  refuses  to  carry  Goods,  he  is  liable  to  an  Action, 
in  the  same  Manner  as  an  Inn-keeper  who  refuses  to  entertain  a 
Guest,  or  a  Smith  who  refuses  to  shoe  a  Horse."75 

Again  in  the  development  of  this  duty  reasons  of  public  neces- 
sity and  the  modern  conception  of  the  public  service  company  as 
a  quasi-public  agency  probably  play  no  little  part.  That  this  duty 
has  of  late  years  been  imposed  upon  those  engaged  in  many  dif- 
ferent semi-public  undertakings  is  undoubted,76  but  it  is  not  a 
duty  universally  imposed  on  those  engaged  in  the  so-called  public 
callings  of  to-day.77  As  we  shall  see  later,  this  duty  probably 
owes  its  origin  principally  to  the  public  franchises  granted  to  the 
vast  majority  of  modern  public  service  companies,  and  has  its 
logical  basis  in  such  grants. 

The  doctrine  that  patrons  of  public  service  companies  are  en- 
titled to  similar  rates  for  substantially  similar  services  is  probably 
not  to  be  found  in  any  except  recent  cases.  Until  late  years  it 
was  not  suggested  that  a  man  had  any  ground  for  complaint  if  a 
public  service  company  charged  him  a  rate  reasonable  per  se, 

nSupra. 

"Supra. 

nSupra. 

"Tit.  Carriers,  B. 

"See  also  White's  case  (1693)  2  Dyer  158b;  Buller's  Nisi  Prius  70; 
Jeremy  on  Carriers  59;  Jones  on  Bailments  94. 

"For  an  interesting  collection  of  cases  on  this  particular  subject  see 
Wyman's  cases  on  Public  Service  Companies,  Chap.  V. 

"It  has  not  been  imposed  upon  innkeepers,  Browne  v.  Brandt  [1902] 
I  K.  B.  696,  and  the  Delaware  Court  seemingly  refuses  to  impose  it  upon 
a  cartman.     Tunnel  v.   Pettijohn   (1835)   2  Harr.  48. 
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though  another  patron  were  charged  less  for  similar  service.  And 
when  such  a  suggestion  was  made  courts  took  different  views  as 
to  what  the  common  law  was  on  the  subject.78  Mr.  Justice  Brown, 
speaking  for  the  Supreme  Court  of  the  United  States,  has  said  :79 

"Prior  to  the  enactment  of  the  act  of  February  4,  1887,  to 
regulate  commerce,  commonly  known  as  the  Interstate  Commerce 
Act,  24  Stat.  379,  C.  104,  railway  traffic  in  this  country  was  regu- 
lated by  the  principles  of  the  common  law  applicable  to  common 
carriers,  which  demanded  little  more  than  that  they  should  carry 
for  all  persons  who  applied,  in  the  order  in  which  the  goods  were 
delivered  at  the  particular  station,  and  that  their  charges  for 
transportation  should  be  reasonable.  It  was  even  doubted  whether 
they  were  bound  to  make  the  same  charge  to  all  persons  for  the 
same  service;  *  *  *  [citing  authorities]  ;  though  the  weight 
of  authority  in  this  country  was  in  favor  of  an  equality  of  charge 
to  all  persons  for  similar  services." 

It  seems  to  be  the  growing  tendency  to  require  public  service 
companies  to  charge  the  same  rates  for  substantially  similar  serv- 
ices, and  perhaps  the  reasons  for  imposing  the  duty  are  nowhere 
better  set  forth  than  in  Messenger  v.  Pennsylvania  Railroad  Co.60 
The  court  first  justifies  the  imposition  of  the  duty  on  the  ground 
that  the  common  carrier  is  conceded  to  be  a  quasi-public  agent, 
and 

"a  person  having  a  public  duty  to  discharge,  is  undoubtedly  bound 
to  exercise  such  office  for  the  equal  benefit  of  all,  and  therefore  to 
permit  the  common  carrier  to  charge  various  prices,  according  to 
the  person  with  whom  he  deals,  for  the  same  services,  is  to 
forget  that  he  owes  a  duty  to  the  community." 

But  the  court  says  that  if  this  is  not  so  there  is  still  another 
ground  for  imposing  the  duty  not  to  discriminate.  To  quote  a 
few  sentences: 

"A  company  of  this  kind  is  invested  with  important  prerogative 
franchises  among  which  are  the  rights  to  build  and  use  a  railway, 
and  to  charge  and  take  tolls  and  fares.  These  prerogatives  are 
grants  from  the  government,  and  public  utility  is  the  consideration 
for  them.  *  *  *  If  they  had  remained  under  the  control  of 
the  state,  it  could  not  be  pretended,  that  in  the  exercise  of  them, 
it  would  have  been  legitimate  to  favor  one  citizen  at  the  expense 
of  another.    *    *    *    And  it  seems  to  me  impossible  to  concede, 

"Fitchburg  R.  R.  v.  Gage  (Mass.  1859)  12  Gray  393;  Messenger  v.  Penn. 
R.  R.  Co.  (1874)  37  N.  J.  L.  531;  Baxendale  v.  Easton  Ry.  Co.  (1858) 
4  C.  B.  (N.  S.)  63. 

"Interstate  Com.  Commiss.  v.  B.  &  O.  Railroad  (1892)  145  U.  S.  263, 
275- 

80The  opinion  of  the  Supreme  Court   (1873)   36  N.  J.  L.  407,  410. 
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that  when  such  rights  as  these  are  handed  over,  on  public  consid- 
erations, to  a  company  of  individuals,  such  rights  lose  their  essen- 
tial characteristics.  *  *  *  In  the  use  of  such  franchises  all 
citizens  have  an  equal  interest  and  equal  rights,  and  all  must, 
under  the  same  circumstances,  be  treated  alike."81 

A  person  may  not  only  discriminate  in  the  matter  of  prices 
charged,  but  in  the  order  of  service.  But  it  seems  never  to  have 
been  doubted  that  the  latter  kind  of  discrimination  was  unlawful.82 
It  would  naturally  be  an  implied  term  of  the  assumpsit  to  serve 
all  applicants,  that  they  should  be  served  in  the  order  of  appli- 
cation, and  there  seems  also  to  have  been  some  early  regulations 
to  the  same  effect.83  Of  course  this  kind  of  discrimination  is  as 
obnoxious  to  the  modern  conception  of  the  public  service  com- 
pany's duty  as  discrimination  in  prices. 

(TO  BE  CONCLUDED.) 

Charles  K.  Burdick. 
Tulane  University. 


nIbid.  413. 

MSee  the  language  already  quoted  from  Interstate  Com.  Commiss.  v. 
B.  &  O.  Railroad  supra. 

"See  14  Selden  Society  Publications  (Beverley  Town  Documents)  57: 
"Of  porters  and  creelers. 

"Also,  it  was  ordered  [1467]  that  if  any  carrier,  porter  or  creeler  of 
the  aforesaid  town  shall  be  ordered,  or  have  notice  given  him,  by  any 
burgess  of  the  aforesaid  town  to  carry  merchandise  or  other  things  and 
goods  of  any  kind  belonging  to  the  same  burgess,  he  shall  serve  the  same 
burgess  first  in  such  carrying,  unless  he  shall  have  been  before  employed 
in  carrying  for  another  burgess  of  the  aforesaid  town,  and  then,  after 
finishing  his  carrying  for  the  first  burgess  he  shall  carry  for  the  second,  and 
not  depart  from  carrying  until  he  has  finished  all  the  carriage  for  the 
same  burgess;  and  if  he  presume  to  do  so  he  shall  pay  6s.  8d.  to  the 
community  aforesaid,  as  often  as  this  shall  be  established  with  reasonable 
certainty  before  the  governors  in  the  Gild  Hall." 


THE   LEGAL   BASIS   OF   RATE   REGULATION. 
FAIR   RETURN   ON   THE  VALUE 
EMPLOYED  FOR  THE  PUB- 
LIC SERVICE. 

I.     Preliminary     Considerations — Constitutional    Limitations.1 

Under  the  Constitution  of  the  United  States,  as  well  as  those 
of  the  various  States,  private  property  cannot  be  taken  for  public 
use  without  due  compensation.  Private  property  invested  in  the 
plant  of  a  public  service  corporation  remains  private  property,  even 
though  it  is  so  affected  by  the  public  use  to  which  it  is  devoted 
that  it  is  largely  under  the  control  of  the  State.  It  does  not  in 
any  sense  belong  to  the  public,  as  some  authorities  ill-advisedly 
state  in  discussing  the  legality  of  regulation.2 

One  way  in  which  the  State  may  legitimately  exercise  its  au- 
thority over  property  devoted  to  the  service  of  the  public  is  by 
the  regulation  of  the  rates  to  be  charged.3  Now,  it  is  plain  that 
if  the  regulation  of  rates  were  allowed  to  be  carried  to  the  extent 
of  diminishing  the  return  to  a  point  below  that  which  capital  earns 
elsewhere  from  equally  safe  investments,  regulation  would  be- 
come, in  a  certain  sense  and  to  a  considerable  degree,  confiscation. 
At  this  point,  however,  regulation  conflicts  with  and  is  limited  by 
the  constitutional  provisions  and  doctrines  above  alluded  to,4  and 
it  is  well  settled  law  that  the  owner  of  property  devoted  to  the 
public  service  is,  in  the  absence  of  extraordinary  circumstances, 

^ee  article  on  "Public  Service  Company  Rates  And  The  Fourteenth 
Amendment,"  by  N.  Matthews  Jr.  and  W.  G.  Thompson,  (1901)  15  Harv. 
L.  Rev.  249,  253. 

2For  an  example  of  such  a  statement,  see  San  Diego  Water  Co.  v.  City 
of  San  Diego  (1897)   118  Cal.  556,  50  Pac.  633. 

'Kennebec  Water  District  v.  City  of  Waterville  (1902)  97  Me.  185,  54 
Atl.  6,  12;  San  Diego  Land  &  Town  Co.  v.  Jasper  (1898)  89  Fed.  274, 
281,  s..c.  no  Fed.  702;  Seaboard  Air  Line  Ry.  Co.  v.  Railroad  Commission 
(1907)  155  Fed.  792,  805;  Smyth  v.  Ames  (1897)  169  U.  S.  466,  544, 
affirmed  64  Fed.  165;   15  Harv.  L.  Rev.  250. 

'Central  Ga.  Ry.  Co.  v.  Railroad  Com.  of  Ala.  (1908)  161  Fed.  925,  944; 
Cumberland  Telephone  &  Telegraph  Co.  v.  Memphis  (1908)  183  Fed.  875; 
Investigation  of  advances  in  rates  No.  3400,  decided  by  the  Interstate 
Commerce  Commission  February  22,  1911,  18;  Kennebec  Water  District 
v.  City  of  Waterville  (1902)  97  Me.  185,  54  Atl.  6,  14;  Metropolitan  Trust 
Co.  v.  Houston  &  Texas  T.  C.  Ry.  Co.  (1898)  90  Fed.  683,  688;  Pioneer 
Tel.  &  Tel.  Co.  v.  Westenhaver  (Jan.  10,  191 1)  Sup.  Ct.  of  Oklahoma. 
No.  503  (not  yet  reported)  ;  San  Diego  Land  &  Town  Co.  v.  Jasper  (1898) 
89  Fed.  274,  281,  283,  s.c.  no  Fed.  702;  3  Thompson  on  Corp's  (2nd  ed. 
1909)  §  2965;  15  Harv.  L.  Rev.  254. 
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entitled  to  a  fair  return  upon  the  value  employed  for  the  public 
convenience.5 

The  Value  Upon  Which  The  Return  is  to  be  Measured.0 

If  the  question  were  an  original  one,  there  would  be  two  possi- 
ble tests  for  determining  the  value  of  the  property  employed  for 
the  public  convenience  upon  which  the  return  is  to  be  measured ; 
first,  the  actual  investment;  second,  the  fair  present  value.  In 
behalf  of  the  adoption  of  the  actual  investment  as  a  basis,  it  might 
be  argued  that,  unless  the  return  be  measured  thereby,  investors 
will  not  devote  their  property  to  public  service  enterprises,  but  will 
seek  other  fields,  where  they  can  determine  their  own  rates.7    The 

'Ames  v.  Union  Pacific  Railway  Co.  (1894)  64  Fed.  165,  affirmed  169 
U.  S.  466;  Central  Ga.  Ry.  Co.  v.  Railroad  Com.  of  Ala.  (1008)  161  Fed. 
925,  944,  945 ;  Investigation  of  advances  in  rates  No.  3400,  decided  by  the 
Interstate  Commerce  Commission  February  22,  IOII,  4;  Kennebec  Water 
District  v.  City  of  Waterville  (1902)  97  Me.  185,  54  Atl.  6,  14;  Long 
Branch  Commission  v.  Tintern  Manor  Water  Co.  (1905)  70  N.  J.  Eq.  71, 
62  Atl.  474,  478,  479;  Matthews  v.  Board  of  Corporation  Commissioners 
(1901)  106  Fed.  7;  Milwaukee  El.  Ry.  &  Light  Co.  v.  Milwaukee  (1898) 
87  Fed.  577,  579;  Pioneer  Tel.  &  Tel.  Co.  v.  Westenhaver  (Jan.  10,  1911) 
Sup.  Ct.  of  Oklahoma,  No.  503  (not  yet  reported)  ;  San  Diego  Land  & 
Town  Co.  v.  Jasper  (1003)  189  U.  S.  439,  442,  affirming  no  Fed.  702; 
San  Diego  Land  &  Town  Co.  v.  National  City  (1899)  174  U.  S.  739,  756, 
affirming  74  Fed.  79;  Shepard  v.  Northern  Pac.  Ry.  Co.  (1911)  184  Fed. 
765,  801;  Spring  Valley  Water  Company  v.  San  Francisco  (1908)  165  Fed. 
667,  672;  Trustees  of  Saratoga  Springs  v.  Saratoga  Gas,  etc.  Co.  (1907) 
122  App.  Div.  203,  220,  reversed  on  other  grounds  191  N.  Y.  123 ;  Willcox 
v.  Consolidated  Gas  Co.  (1009)  212  U.  S.  19;  Columbus  Ry.  and  Light 
Co.  v.  Columbus,  C.  C,  S.  D.  Ohio,  E.  Div.,  No.  1206,  Report  of  Special 
Master,  June  8th,  1906;  9  Columbia  Law  Review  273. 

As  pointed  out  by  the  Master  in  the  case  last  cited,  rate  making 
is  not  in  general  a  judicial  function.  See  Shepard  v.  Northern  Pac.  Ry.  Co. 
(1911)  184  Fed.  765,  807.  The  courts  deal  only  with  actual  rates,  and  then 
merely  for  the  purpose  of  determining  their  character.  In  Oklahoma, 
however,  the  constitution  confers  upon  the  Supreme  Court  the  power 
of  rectifying  the  rates  fixed  by  the  Corporation  Commission.  See  Pioneer 
Tel.  &c.  Co.  v.  Westenhaver,  supra. 

'For  a  general  examination  of  the  question:  see  Beale  and  Wyman, 
Railroad  Rate  Regulation  (1906)  §§  331-337;  2  Wyman  on  Public  Service 
Corporations   (1911)   §§1080-1112. 

'The  actual  investment  test  was  apparently  adopted  in  Coal  &  Coke 
Ry.  Co.  v.  Conley  (W.  Va.  1910)  67  S.  E.  613,  639;  Cumberland  Telephone 
&  Telegraph  Co.  v.  Memphis  (1908)  183  Fed.  875;  New  Memphis  Gas 
&  Light  Co.  v.  Memphis  (1896)  72  Fed.  952.  In  Brymer  v.  Butler  Water 
Co.  (1897)  179  Pa.  St.  231,  36  Atl.  249  and  Cotting  v.  Kansas  City  Stock- 
Yards  Co.  (1897)  82  Fed.  839,  845,  reversed  183  U.  S.  79  on  another 
ground,  the  investment  is  spoken  of  as  the  proper  basis,  but  it  is  not 
certain  whether  actual  investment,  rather  than  present  value,  is  meant. 
The  circumstances  under  which  the  actual  investment  would  furnish  a 
satisfactory  test  are  enumerated  in  Coal  &  Coke  Ry.  Co.  v.  Conley  (W.  Va. 
1910)  67  S.  E.  613,  640;  Investigation  of  advances  in  rates  No.  3400 
decided  by  the  Interstate  Commerce  Commission  February  22,  191 1,  15. 
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answer  to  this,  and,  at  the  same  time,  the  reason  for  the  adoption 
of  present  value  as  the  true  measure,  are  one.8  In  the  first  place, 
the  latter  is  the  measure  of  compensation  in  actual  condemnation 
proceedings,  and,  as  we  have  seen,  regulation  which  reduces  rates 
below  a  certain  point  is  pro  tanto  condemnation.  There  cannot 
well  be  one  basis  for  outright  condemnation,  and  another  for  de- 
termining whether  regulation  is  illegal  because  confiscatory.9 
Furthermore,  rate  regulation  has  a  dual  aspect.10  The  owners  are 
entitled  to  a  fair  return,  but  no  more  can  be  demanded  of  the  pub- 
lic than  the  services  are  really  worth  to  them.  Roughly,  the  latter 
would  be  based  on  the  present  value  of  a  plant  which  the  public 
might  erect  for  its  own  supply,  or  the  figure  at  which  it  could 
take  over,  under  the  exercise  of  the  power  of  eminent  domain,  the 
properties  the  return  upon  which  is  being  regulated.     In  either 

8The  reasons  for  not  adopting  the  actual  investment  basis  are  enumerated 
in  Ames  v.  Union  Pacific  Railway  Co.  (1894)  64  Fed.  165,  affirmed  169 
U.  S.  466;  Missouri  Pacific  Ry.  Co.  v.  Smith  (1895)  60  Ark.  221,  29  S.  W. 
752;  In  the  Matter  of  Proposed  Adanves  in  Freight  Rates  (1903)  9 
I.  C.  C.  Rep.  382,  403,  and  San  Diego  Land  &  Town  Co.  v.  National  City 
(1896)  74  Fed.  79,  affirmed  174  U.  S.  739.  For  further  discussion  and 
authorities,  see  infra,  "The  Original  Cost  of  Construction." 

"Ames  v.  Union  Pacific  Railway  Co.  (1894)  64  Fed.  165,  affirmed  169 
U.  S.  466;  San  Diego  Water  Co.  v.  City  of  San  Diego  (1897)  118  Cal.  556, 
50  Pac.  633 ;  but  it  should  be  noted  that  condemnation  and  rate  regulation 
are  not  analogous  in  every  respect.  Brunswick  &  T.  Water  Dist.  v.  Maine 
Water  Co.  (1904)  99  Me.  371,  59  Atl.  537.  See  infra,  "Franchises."  In 
general,  however,  valuation,  whether  in  rate,  condemnation  or  tax  assess- 
ment cases,  rests  on  the  same  general  principles.  See  State  ex  rel.  Bee 
BTd'g.  Co.  v.  Savage  (1902)  65  Neb.  714,  91  N.  W.  716,  724.  The  same 
may  be  said  as  to  the  rate  cases  involving  different  kinds  of  public  utilities. 
In  all,  reasonableness,  from  whatever  point  of  view,  must  be  determined 
in  much  the  same  way.  See  Beale  and  Wyman,  Railroad  Rate  Regulation 
(1906)  §  327.  Electricity,  gas,  railroad,  water  and  other  rate  cases,  as  well 
as  those  concerned  with  condemnation  and  tax  valuations  will,  therefore, 
be  considered  without  distinction,  unless  the  nature,  either  of  the  subject 
or  of  the  property,  requires  that  one  shall  be  made. 

10City  of  Chicago  v.  Rogers  Park  Water  Co.  (1905)  214  111.  212,  73 
N.  E.  375,  370;  Coal  &  Cowe  Ry.  Co.  v.  Conley  (W.  Va.  1910)  67  S.  E. 
613,  639;  Covington  etc.  Turnpike  Co.  v.  Sandford  (1896)  164  U.  S.  578, 
596;  Interstate  Commerce  Commission  v.  Chicago  Great  Western  Ry.  Co. 
(1905)  141  Fed.  1003,  1015;  Kennebec  Water  District  v.  City  of  Waterville 
(1902)  97  Me.  185,  54  Atl.  6,  14;  Matthews  v.  Board  of  Corporation  Com- 
missioners (1901)  106  Fed.  7,  10;  Milwaukee  El.  Ry.  &  Light  Co.  v.  Mil- 
waukee (1898)  87  Fed.  577,  579;  In  the  Matter  of  Proposed  Advances  in 
Freight  Rates  (1903)  9  I-  C.  C.  Rep.  382,  401;  San  Diego  Land  &  Town 
Co.  v.  National  City  (1899)  174  U.  S.  739,  affirming  74  Fed.  79;  Seaboard 
Air  Line  Ry.  Co.  v.  Railroad  Commission  (1907)  155  Fed.  792,  805; 
Shepard  v.  Northern  Pac.  Ry.  Co.  (1911)  184  Fed.  765,  801;  Smyth  v. 
Ames  (1897)  169  U.  S.  466,  affirmed  64  Fed.  165;  Spring  Valley  Water- 
works v.  San  Francisco  (1903)  124  Fed.  574;  Beale  and  Wyman,  Railroad 
Rate  Regulation  (1906)  §§  311-327;  Noyes,  American  Railroad  Rates 
(1905)  32;  2  Wyman  on  Public  Service  Corporations  (1911)  §§  1060,  1065-70. 
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case,  the  figure  at  which  you  arrive  is  present  value.    That  is  the 
legal  basis  for  any  determination  of  rates.11 

It  has  been  said  that,  "There  has  been  no  agreement  of  all  the 
authorities  on  this  question."  This  statement,  though  literally  true, 
is  substantially  inaccurate.  In  practice  it  is  well  settled  that  the 
value  upon  which  a  public  service  company  is  entitled  to  a  fair 
return  is  the  present  value  of  its  property  devoted  to  the  public 
use.13  This  rule,  properly  applied,  is  sufficient  for  the  determina- 
nt must  be  noted  that,  because  of  the  dual  aspect  of  the  question,  present 
value  is  not  always  controlling.  Rather  it  may  be  said  that  while  rates 
should  be  reasonable  both  to  the  utility  and  to  the  public,  when  possible, 
they  must  in  any  event  be  reasonable  to  the  public.  Brunswick  &  T. 
Water  Dist.  v.  Maine  Water  Co.  (1904)  99  Me.  371,  59  Atl.  537;  Cotting 
v.  Kansas  City  Stock- Yards  Co.  (1901)  183  U.  S.  79,  95;  Covington  etc. 
Turnpike  Co.  v.  Sandford  (1896)  164  U.  S.  578,  596;  Milwaukee  El.  Ry. 
Co.  v.  Milwaukee  (1898)  87  Fed.  577,  581 ;  Minneapolis  &  St.  L.  Ry.  Co. 
v.  Minnesota  (1902)  186  U.  S.  257,  268;  Missouri  Pacific  Ry.  Co.  v.  Smith 
(1895)  60  Ark.  221,  29  S.  W.  752,  755;  Shepard  v.  Northern  Pac.  Ry.  Co. 
(1911)  184  Fed.  765,  801;  Spring  Valley  Water  Company  v.  San  Fran- 
cisco (1908)  165  Fed.  667.  Thus,  where  a  plant  is  adapted  for  a  larger 
service  than  is  required,  rates  which  will  yield  a  return  on  the  entire  in- 
vestment are  unreasonable  to  the  consumer.  In  re  Arkansas  Railroad 
Rates  (1909)  168  Fed.  720;  Coal  &  Coke  Ry.  Co.  v.  Conley  (W.  Va.  1910) 
67  S.  E.  613,  639;  Missouri,  Kansas  &  Texas  Ry.  Co.  v.  Interstate  Com- 
merce Commission  (1908)  164  Fed.  645;  San  Diego  Land  &  Town  Co.  v. 
Jasper  (1903)  189  U.  S.  439,  affirming  no  Fed.  702;  State  ex  rel.  Railroad 
Commissioners  v.  Seaboard  Air  Line  Railway  (1904)  48  Fla.  129,  37  So. 
314.  affirmed  203  U.  S.  261,  319;  Beale  and  Wyman,  Railroad  Rate  Regula- 
tion (1906)  §  462.  It  seems  a  just  criticism  of  this  factor  in  rate  regula- 
tion to  say  that  under  such  circumstances  there  is  an  actual  taking  of  the 
property  of  the  investor.  It  remains  devoted  to  the  public  service,  but  can- 
not earn  the  amount  that  it  would  if  reinvested  elsewhere.  In  this  respect 
the  owner  is  worse  off  than  if  his  property  were  taken  outright  without 
adequate  compensation.  Ames  v.  Union  Pacific  Railway  Co.  (1894)  64 
Fed.  165,  affirmed  169  U.  S.  466.  Even  though  the  rates  to  the  individual 
user  are  high,  are  his  constitutional  rights  invaded?  See  Brooklyn  Union 
Gas  Co.  v.  City  of  New  York  (N.  Y.  1906)  50  Misc.  450,  affirmed  115 
App.  Div.  69. 

"Ames  v.  Union  Pacific  Railway  Co.  (1894)  64  Fed.  165,  affirmed  169 
U.  S.  466;  Brunswick  &  T.  Water  Dist.  v.  Maine  Water  Co.  (1004)  99 
Me.  371,  59  Atl.  537;  Capital  City  Gaslight  Co.  v.  Des  Moines  (1896)  72 
Fed.  829;  Cedar  Rapids  Gaslight  Co.  v.  Cedar  Rapids  (1909)  144  la.  426, 
120  N.  W.  966,  968;  Cedar  Rapids  Water  Co.  v.  Cedar  Rapids  (1902) 
118  la.  234,  91  N.  W.  1081,  1090;  Consolidated  Gas  Co.  v.  City  of  New 
York  (1907)  157  Fed.  849,  854-6;  Cumberland  Telephone  &  Telegraph  Co. 
v.  Railroad  Commission  (1907)  156  Fed.  823,  reversed  212  U.  S.  414; 
Hill  v.  Antigo  Water  Co.  (1909)  3  Wis.  R.  R.  Com.  Rep.  623;  Matthews  v. 
Board  of  Corporation  Commissioners  (1901)  106  Fed.  7,  9;  Monheimer  v. 
Brooklyn  Union  El.  R.  R.  Co.  (March  8,  1910)  Pub.  Ser.  Comm.  1st  Dist. 
N.  Y.  Nos.  351  &  353  (10  cent  fare  to  Coney  Island)  12;  National  Water 
Works  Co.  v.  Kansas  City  (1894)  62  Fed.  853;  Pioneer  Tel.  &  Tel.  Co.  v. 
Westenhaver  (Jan.  10,  191 1)  Sup.  Ct.  of  Oklahoma,  No.  503  (not  yet  re- 
ported) ;  San  Diego  Land  &  Town  Co.  v.  National  City  (1896)  74  Fed. 
79,  affirmed  174  U.  S.  739;  San  Joaquin  &  Kings  River  C.  &  I.  Co.  v. 
Stanislaus  County  (1908)  163  Fed.  567,  575;  Shepard  v.  Northern  Pac  Ry. 
Co.    (1911)    184   Fed.   765,   802;    Smyth  v.   Ames    (1897)    169   U.   S.   466, 
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tion  of  every  question  that  arises  in  connection  with  rate  regu- 
lation.13 Difficulties  arise  principally  with  respect  to  the  weight 
to  be  given  to  the  various  factors  in  the  problem. 

II.  The  Principal  Considerations  Which  Enter  into  the 
Established  Rule.14 

Ordinarily,  the  present  value  of  property  is  determined  by  ref- 
erence to  its  market  value,  which  means  the  price  or  value  shown 

affirmed  64  Fed.  165;  Spring  Valley  Waterworks  v.  San  Francisco  (1903) 
124  Fed.  574;  Spring  Valley  Water  Company  v.  San  Francisco  (1908)  165 
Fed.  667;  Stanislaus  County  v.  San  Joaquin  C.  &  I.  Co.  (1904)  192  U.  S. 
201;  Columbus  Ry.  &  Light  Co.  v.  Columbus,  C.  C,  S.  D.  Ohio  E.  Div. 
No.  1206,  Report  of  Special  Master,  June  8th,  1906;  Report  of  St.  Louis 
Pub.  Serv.  Comm.  on  Rates  for  Electric  Light  etc.  Feb.  17th,  191 1,  29,  59. 
For  discussion  of  present  value  as  the  basis  of  rate  regulation,  see  Beale 
and  Wyman,  Railroad  Rate  Regulation  (1906)  §§  351-357;  15  Harv.  L. 
Rev.  264-5;  and  correspondence  in  53  Electrical  World  509,  692,  740, 
between  W.  H.  Winslow,  F.  E.  Haskell  and  W.  H.  Bryan.  Mr.  Wyman 
in  his  recently  published  work  on  Public  Service  Corporations  (1911) 
§§  1 099- 1 100  now  recognizes  present  value  as  the  "constitutional"  basis,  but 
still  considers  original  cost,  cost  of  reproduction,  etc.,  as  possible  bases, 
rather  than  as  measures  of  present  value. 

"It  should  be  noted  that  while  valuation  is  a  useful  means  of  determining 
the  legality  of  a  schedule  of  rates  as  a  whole,  it  is  often  of  but  little  assist- 
ance in  considering  individual  rates.  Leechburg  Borough  v.  Leechburg 
Waterworks  Co.  (1908)  219  Pa.  St.  263,  68  Atl.  669;  2  Wyman  on  Public 
Service  Corporations  (1911)  §§  1070-1078;  8  Columbia  Law  Review 
267,  270.  In  the  case  of  railroad  rates,  for  example,  discrimination  in 
particular  rates  has  long  been  an  important  question.  In  other  utilities 
the  question  of  discrimination  is  of  more  recent  importance.  For  a  dis- 
cussion of  the  various  theories  upon  which  different  charges  for  different 
users  of  electricity  depending  upon  the  amount  of  current  taken  and  the 
hours  at  which  it  is  used,  see  Report  of  St.  Louis  Pub.  Serv.  Comm.  on 
Rates  for  Electric  Light  etc.,  Feb.  17th,  191 1,  Appendices  "B"  &  "C." 

"See  generally,  2  Elliott  on  Railroads  (2nd  ed.  1007)  §§  691-2;  4  id. 
§  1684;  2  Hutchinson  on  Carriers  (3rd  ed.  1906)  §  583;  Noyes,  American 
Railroad  Rates  (1905)  26;  3  Thompson  on  Corporations  (2nd  ed.  1909) 
§§  2950-2986.  passim,  §  2968;  and  Ames  v.  Union  Pacific  Railway  Co. 
(1894)  64  Fed.  165,  affirmed  169  U.  S.  466;  Cedar  Rapids  Water  Co.  v. 
Cedar  Rapids  (1902)  118  la.  234,  91  N.  W.  1081,  1090;  Consolidated  Gas 
Co.  v.  City  of  New  York  (1907)  157  Fed.  849,  861;  Cumberland  Telephone 
&  Telegraph  Co.  v.  Railroad  Commission  (1907)  156  Fed.  823,  reversed  212 
U.  S.  414;  Cumberland  Telephone  &  Telegraph  Co.  v.  Memphis  (1908) 
183  Fed.  875 ;  Investigation  of  advances  in  rates  No.  3400,  decided  by  the 
Interstate  Commerce  Commission  Feb.  22,  1911,  14;  Kennebec  Water  Dis- 
trict v.  City  of  Waterville  (1902)  97  Me.  185,  54  Atl.  6,  14;  Missouri, 
Kansas  &  Texas  Ry.  Co.  v.  Love  (1910)  177  Fed.  493,  494;  Monheimer  v. 
Brooklyn  Union  El.  R.  R.  Co.  (March  8,  1910),  Pub.  Ser.  Com.  1st  Dist. 
N.  Y.  Nos.  351  &  353  (10  cent  fare  to  Coney  Island)  7;  In  the  Matter  of 
Proposed  Advances  in  Freight  Rates  (1903)  9  I.  C.  C.  Rep.  382;  San 
Diego  Land  &  Town  Co.  v.  Jasper  (1898)  89  Fed.  274,  s.  c.  no  Fed.  702; 
San  Diego  Land  &  Town  Co.  v.  National  City  (1896)  74  Fed.  79,  affirmed 
174  U.  S.  739;  Seaboard  Air  Line  Ry.  Co.  v.  Railroad  Commission  (1907) 
155  Fed.  792,  805;  Smyth  v.  Ames  (1897)  169  U  S.  466,  affirmed  64  Fed. 
165;  Southern  Pacific  Co.  v.  Bartine  (1909)  170  Fed.  725,  742.  In  an  article 
entitled  "The  Urban  Transportation  Problem"  37  Annals  of  The  American 
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by  sales  in  the  course  of  ordinary  business.  But  such  a  measure 
is  of  little  or  no  use  in  ascertaining  the  value  of  a  compli- 
cated plant,  which  as  a  whole  has  no  market  value.  The  same 
may  be  said  of  much  of  its  equipment.  Some  other  means  of  de- 
termination must  be  sought.15  Those  that  readily  suggest  them- 
selves are  the  original  cost  of  construction  of  the  plant  under  con- 
sideration, the  amount  and  market  value  of  its  stocks  and  bonds, 
and  the  present  cost  of  constructing  a  similar  plant.  These  were 
recognized  as  proper  factors  for  consideration  in  the  determina- 
tion of  the  present  value  of  the  property  of  a  public  service  cor- 
poration for  rate-making  purposes  in  the  leading  case  of  Smyth  v. 
Ames,16  and  the  rule  as  there  stated  by  Mr.  Justice  Harlan  has 
since  been  everywhere  quoted  as  the  law.    He  said: 

"We  hold,  however,  that  the  basis  of  all  calculations  as  to  rea- 
sonableness of  rates  to  be  charged  by  a  corporation  maintaining 
a  highway  under  legislative  sanction  must  be  the  fair  value  of  the 
property  being  used  by  it  for  the  convenience  of  the  public.  And 
in  order  to  ascertain  that  value,  the  original  cost  of  construction, 
the  amount  expended  in  permanent  improvements,  the  amount 
and  market  value  of  its  bonds  and  stock,  the  present  as  compared 
with  the  original  cost  of  construction,  the  probable  earning  capacity 
of  the  property  under  particular  rates  prescribed  by  statute,  and 
the  sum  required  to  meet  operating  expenses,  are  all  matters  for 
consideration,  and  are  to  be  given  such  weight  as  may  be  just  and 
right  in  each  case.  We  do  not  say  that  there  may  not  be  other 
matters  to  be  regarded  in  estimating  the  value  of  the  property. 
What  the  company  is  entitled  to  ask  is  a  fair  return  upon  the  value 
which  it  employs  for  the  public  convenience.  On  the  other  hand, 
what  the  public  is  entitled  to  demand  is  that  no  more  be  exacted 
from  it  for  the  use  of  a  public  highway  than  the  services  rendered 
are  reasonably  worth." 

Under  the  circumstances  of  a  particular  case,  one  or  the 
other  of  the  above  items  may  be  given  controlling  weight  in  the 

Academy  of  Political  and  Social  Science  6,  Mr.  Bion  J.  Arnold,  a  well- 
known  engineering  expert  in  public  service  matters,  states  that  the  principal 
items  which  are  to  be  taken  into  consideration  are :  ( i )  original  investment ; 
(2)  legal,  technical  and  financial  development  expenses;  (3)  working 
capital;  (4)  adequate  service;  (5)  possible  income;  (6)  operating  and 
maintenance  expense ;  (7)  taxes  and  franchise  payments ;  (8)  reserve 
funds  for  insurance,  damages  and  depreciation ;  (9)  return  on  investment. 
For  a  case  where  the  facts  alleged  were  held  on  demurrer  to  sufficiently 
show  the  unreasonableness  of  the  rates  attacked,  see  Reagan  v.  Farmers' 
Loan  &  Trust  Co.  (1894)   154  TJ.  S.  362. 

"Montgomery  Co.  v.  Schuylkill  Bridge  Co.  (1885)  no  Pa.  St.  54,  20  Atl. 
407;  Mifflin  Bridge  Co.  v.  Juniata  County  (1891)  144  Pa.  St.  365,  22  Atl.  896; 
15  Harv.  L.  Rev.  266.  See  also,  discussion  of  market  value  of  securities, 
infra  under  "Capitalization." 

"(1897)   169  U.  S.  466,  546. 
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determination  of  present  value,  or  may  be  agreed  upon  by  the 
parties  as  the  proper  test.  In  the  majority  of  cases,  however,  all 
of  these  elements  are  considered.17  In  a  very  few  only  has  any 
one  factor  been  deemed  absolutely  controlling.18  The  merits  of 
each  will  presently  be  considered. 

Then,  too,  the  question  of  what  is  a  fair  return  upon  the  present 
value  of  the  investment  is  a  more  or  less  complicated  one.  Before 
the  matter  of  net  income  is  reached  at  all,  the  various  factors  which 
enter  into  the  cost  of  maintenance  and  operation  must  be  disposed 
of.  When  that  is  accomplished,  there  remains  the  determination  of 
the  rate  of  return  which  capital  so  invested  should  earn.  And, 
finally,  it  is  often  necessary  to  calculate  the  probable  income  under 
a  particular  rate.19 

III.    Considerations  which  Enter  Into  the  Determination 
•oe  Present  Value20 — The  Original  Cost  of  Construction.21 

The  original  cost  of  the  construction  is  a  well  recognized  factor 

"Every  fact  or  circumstance  that  will  aid  in  arriving  at  present  value 
should  be  considered.  Capital  City  Gaslight  Co.  v.  Des  Moines  (1896)  72 
Fed.  829;  Cedar  Rapids  Gaslight  Co.  v.  Cedar  Rapids  (1009)  144  la.  426, 
120  N.  W.  966,  968;  Griffin  v.  Goldsboro  Water  Co.  (1898)  122  N.  C.  206, 
30  S.  E.  319;  Hill  v.  Antigo  Water  Co.  (1909)  3  Wis.  R.  R.  Com.  Rep. 
623;  Houston  &  Texas  Central  Railway  Co.  v.  Storey  (1906)  149  Fed.  499, 
502;  National  Water  Works  Co.  v.  Kansas  City  (1894)  62  Fed.  853,  864; 
Pioneer  Tel.  &  Tel.  Co.  v.  Westenhaver  (Jan.  10,  191 1)  Sup.  Ct.  of 
Oklahoma  No.  503  (not  yet  .reported)  ;  Mifflin  Bridge  Co.  v.  Juniata 
County  (1891)  144  Pa.  St.  365,  22  Atl.  806;  Shepard  v.  Northern  Pac.  Ry  Co. 
(1911)  184  Fed.  765,.  802;  Southern  Pacific  Co.  v.  Bartine  (1909)  170  Fed. 
725 ;  Columbus  Ry.  &  Light  Co.  v.  Columbus,  C.  C,  S.  D.  Ohio  E.  Div.  No. 
1206,  Report  of  Special  Master,  June  8th,  1906.  Assessed  value  for  taxation 
purposes  is  a  proper  consideration.  St.  Louis  &  San  Francisco  Ry.  Co.  v. 
Hadley  (1909)  168  Fed.  317;  San  Diego  Land  &  Town  Co.  v.  Jasper  (1903) 
189  U.  S.  349,  affirming  no  Fed.  702;  2  Wyman  on  Public  Service  Cor- 
porations (1911)  §§  1 105- 1 106. 

"See  San  Diego  Water  Co.  v.  City  of  San  Diego  (1897)  118  Cal.  556, 
50  Pac.  633,  636-8. 

"For  authorities  as  to  the  items  to  be  considered  in  determining  "Fair 
Return"  see  that  topic,  infra,  and  2  Wyman  on  Public  Service  Corporations 
(1911)  §§  1061-1062,  1120-1180. 

"See  Beale  and  Wyman,  Railroad  Rate  Regulation  (1906)  §  357;  Noyes, 
American  Railroad  Rates  (1905)  26;  2  Lewis  on  Eminent  Domain  (3d  ed. 
1909)  §  722,  2  Wyman  on  Public  Service  Corporation  (1911)  §§  1081- 
1090;  article  on  "Waterworks  Valuation  and  Fair  Rates  in  the  Light  of 
the  Maine  Supreme  Court  Decisions  in  the  Waterville  and  Brunswick 
Cases,"  by  Leonard  Metcalf,  (1908)  34  American  Soc.  of  Civ.  Engineers 
noi,  et  seq.;  8  Columbia  Law  Review  217;  15  Harv.  L.  Rev.  265. 

aSee  Beale  and  Wyman,  Railroad  Rate  Regulation  (1906)  §§  338-345- 
This  test  with  modifications  which  do  away  with  many  of  its  objectionable 
features  is  adopted  by  the  St.  Louis  Public  Service  Commission.  See  Re- 
port of  St.  Louis  Pub.  Serv.  Comm.  on  Rates  for  Electric  Light,  etc.,  Feb. 
17th,  1911,  at  p.  27;  see  also  Metropolitan  Trust  Co.  v.  Houston  &  Texas 
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to  be  considered  in  determining  present  value.22  It  is  often  urged, 
however,  that  it  should  be  taken  as  the  sole  measure  thereof. 
Whether  this  position  is  taken  by  the  utility  or  by  the  rate-making 
power  usually  depends  upon  whether  the  present  value  is  less 
than  or  exceeds  the  original  cost,  which  is  as  good  a  criticism  of 
such  a  stand  as  is  needed.  Every  objection  that  can  be  urged 
against  taking  the  actual  investment  as  the  basis  of  rate-making 
applies  equally  to  the  original  cost  of  construction  as  the  sole 
test  of  present  value,  and  a  great  many  other  objections  as  well.23 
So  long  as  the  rule  that  the  return  is  to  be  calculated  upon  the 
basis  of  the  present  value  of  the  property  is  kept  in  mind,  there 
can  be  little  difficulty  in  giving  this  factor  its  proper  weight.  The 
plant  may  have  been  erected  during  a  period  of  high  prices  under 
extravagant  and  inefficient  management  and  superintendence.2* 
The  need  of  the  community  at  the  time  of  construction  and  the 
consequent  pressure  which  was  brought  to  bear  to  secure  the  in- 
vestment at  that  particular  time  are  entitled  to  weight  to  offset 


T.  C.  Ry.  Co.  (1898)  90  Fed.  683;  Milwaukee  El.  Ry.  &  Light  Co.  v.  Mil- 
waukee (1898)  87  Fed.  577.  Original  cost  must,  in  general,  be  determined 
from  the  books  of  the  company.  For  a  discussion  of  evidence  thus  ob- 
tained, see  Columbus  Ry.  &  Light  Co.  v.  Columbus,  S.  C,  S.  D.  Ohio, 
E.  Div.,  No.  1206,  Report  of  Special  Master,  June  8th,  1906;  Spring  Valley 
Water  Company  v.  San  Francisco   (1908)    165  Fed.  667. 

"Brunswick  &  T.  Water  Dist.  v.  Maine  Water  Co.  (1904)  99  Me.  37*. 
59  Atl.  537;  Consolidated  Gas  Co.  v.  City  of  New  York  (1907)  157  Fed. 
849,  855;  Kennebec  Water  District  v.  City  of  Waterville  (1902)  97  Me. 
185,  54  Atl.  6,  15;  Shepard  v.  Northern  Pac.  Ry.  Co.  (1911)  184  Fed.,  765, 
802;  Smyth  v.  Ames  (1897)  169  U.  S.  466,  544,  affirmed  64  Fed.  165;  West 
Chester  &  W.  Plank  Road  Co.  v.  Chester  County  (1897)  182  Pa.  St.  40, 
37  Atl.  905.  San  Diego  Water  Co.  v.  City  of  San  Diego  (1897)  118  Cal. 
556,  50  Pac.  633,  apparently  holding  that  the  original  cost  is  not  a  proper 
consideration,  is  explained  in  Beale  and  Wyman,  §  361.  In  some  cases,  it  is 
difficult  to  determine  whether  "cost"  means  original  or  present  cost.  See 
Clarion  Turnpike  &  Bridge  Co.  v.  Clarion  County  (1896)  172  Pa.  St.  243, 
33  Atl.  580;  Mifflin  Bridge  Co.  v.  Juniata  County  (1891)  144  Pa.  St.  365, 
22  Atl.  896. 

"National  Water  Works  Co.  v.  Kansas  City  (1894)  62  Fed.  853,  864. 

54The  reasons  why  the  original  cost  of  construction  is  no  criterion 
are  discussed  in  Capital  City  Gaslight  Co.  v.  Des  Moines  (1896)  72 
Fed.  829,  842;  Cleveland  &c.  Railway  Co.  v.  Backus  (1893)  154  U.  S.  439, 
446;  Coal  &  Coke  Ry.  Co.  v.  Conley  (W.  Va.  1910)  67  S.  E.  613,  639; 
Griffin  v.  Goldsboro  Water  Co.  (1898)  122  N.  C.  206,  30  S.  E.  319;  Pioneer 
Tel.  &  Tel.  Co.  v.  Westenhaver  (Jan.  10,  191 1)  Sup.  Ct.  of  Oklahoma,  No. 
503  (not  yet  reported)  ;  San  Diego  Land  &  Town  Co.  v.  Jasper  (1903)  189 
U.  S.  439,  442,  affirming  no  Fed.  702;  San  Diego  Land  &  Town  Co.  v. 
National  City  (1899)  174  U.  S.  739.  757,  affirmining  74  Fed.  79;  San 
Diego  Water  Co.  v.  City  of  San  Diego  (1897)  118  Cal.  556.  50  Pac.  633, 
643-644;  Shepard  v.  Northern  Pac.  Ry.  Co.  (1911)  184  Fed.  765,  803; 
Southern  Pacific  Co.  v.  Bartine  (1909)  170  Fed.  725;  Stanislaus  County  v. 
San  Joaquin  C.  &  I.  Co.  (1904)  192  U.  S.  201,  213;  Steenerson  v.  Great 
Northern  Ry.  Co.   (1897)  69  Minn.  353,  72  N.  W.  713,  715. 
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the  factor  of  high  prices,25  but  surely  the  public  should  not,  under 
any  circumstances,  be  obliged  to  contribute  to  an  enhanced  return 
by  reason  of  the  other  elements.  Newness  of  the  plant  under  con- 
sideration frequently  determines  the  weight  to  be  given  the  orig- 
inal cost  figure.26 

The  worth  of  the  services  to  the  public  is  always  important.27 
A  plant  may  have  been  designed  to  afford  a  much  larger  service 
than  there  is  any  present  demand  for,  in  which  case  it  would  be 
unjust  to  require  a  part  only  of  the  expected  users  to  pay  a  full 
return.28  It  must  be  expected,  during  the  early  years  of  operation, 
that  profits  will  be  deferred.  The  losses  then  incurred  should 
be  distributed  among  all  the  users  of  the  property.  This  is  accom- 
plished by  the  device  of  allowing  for  "going  value,"  which  will 
be  discussed  later. 

Then  too,  the  original  cost  of  constructing  a  plant  to  its  present 
condition  would  include  the  cost,  not  only  of  improvements  and 
betterments,  but  of  replacements  as  well.  In  other  words,  it  would 
take  into  account  the  cost  of  property  which  has  been  discarded, 
and  which  furnishes  no  present  service.  This  is  not  a  proper  item. 
The  cost  of  such  property  should  have  been  written  off  by  means 
of  a  depreciation  fund.  If  this  has  not  been  done,  it  is  either 
because  of  the  inefficiency  and  lack  of  foresight  of  the  manage- 
ment, or  because  the  money  which  should  have  gone  into  such  a 
reserve  has  been  paid  out  in  the  form  of  dividends.  In  the  latter 
event,  the  stockholders  have  received  back  a  part  of  their  capital 
and  should  not  complain  that  they  cannot  both  eat  their  cake  and 
have  it.20 

It  is  sometimes  argued  that  depreciation  should  not  be 
taken  into  account  in  rate-making  because  the  rental  value  of 
property  continues  approximately  constant,  even  though  its  salable 

sHill  v.  Antigo  Water  Co.   (1909)  3  Wis.  R  R.  Com.  Rep.  623. 

"See  Inhabitants  of  Falmouth  v.  Falmouth  Water  Co.  (1902)  180  Mass. 
325,  62  N.  E.  255;  where  actual  cost  test  was  applied  in  appraisal  pro- 
ceedings under  a  municipal  contract  for  purchase  at  "cash  market  value," 
upon  completion,  the  plant  being  taken  after  four  months'  operation.  Also 
see  Long  Branch  Commission  v.  Tintern  Manor  Water  Co.  (1905)  70  N.  J. 
Eq.  71,  62  Atl.  474,  479;  where  the  original  cost  of  construction  of  the 
recently  completed  portions  of  a  waterworks  plant  was  taken  as  the  measure 
of  their  value,  but  as  to  old  parts  other  factors  were  considered. 

"See  supra,  note  10,  under  "The  Value  Upon  Which  The  Return  is  to  be 
Measured." 

''See  infra,  "Standard  of  Plant." 

''See  infra,  "Depreciation"  and  "Depreciation  Reserves." 
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value  decreases;  that  the  pay  of  a  public  servant  should  not  be 
decreased  simply  because  of  its  age.80  This  is  a  sentiment  which 
hardly  applies  to  the  corporate  servant.  What  the  public  is  re- 
quired to  pay  is  the  fair  value  of  the  services,  and  where  there  is 
regulation,  only  a  fair  return  upon  the  present  value  of  the  invest- 
ment. If  the  amount  which  the  property  cost  was  fair  and  rea- 
sonable and  expended  to  the  best  advantage,  if  it  has  not  been 
allowed  to  depreciate  and  the  quantity  and  quality  of  the  service 
has  remained  constant,  certainly  the  plant  is  entitled  to  the  same 
return  as  formerly,  provided  the  standard  of  a  fair  return  has 
not  itself  changed.  But  the  other  facts  must  be  determined  before 
cost  can  be  given  much  weight.31 

On  the  other  hand,  it  may  be  a  fact  that  the  investors  in  the 
plant  in  question,  with  unusual  foresight,  took  advantage  of  a 
period  of  business  depression  for  the  purchase  of  their  materials 
and  the  erection  of  their  plant;  that  they  proceeded  with  great 
economy,  prudence  and  engineering  skill,  so  that  to-day  their 
investment  is  actually  worth  more  than  its  original  cost.  In  such 
a  case,  they  are  as  much  entitled  to  the  benefit  of  the  appreciation 
as  under  more  usual  circumstances  liable  to  bear  the  burden  of 
depreciation.32  Each  is  a  fortune  or  misfortune  of  business  and 
just  as  much  the  gain  or  loss  of  the  investor  in  public  service  en- 
terprises as  in  any  others.  There  is  no  public  guaranty  of  im- 
munity from  the  one,  or  prohibition  against  the  other. 

Capitalisation. 

Another  factor  in  the  determination  of  present  value,  gener- 
ally frowned  upon  by  courts  and  avoided  even  by  counsel,  is  that 

"See  53  Electrical  World  509,  692,  740. 

"The  circumstances  under  which  original  cost  may  be  entitled  to  con- 
siderable weight  are  stated  in  Cumberland  Telephone  &  Telegraph  Co.  v. 
Railroad  Commission  (1907)  156  Fed.  823,  828,  reversed  212  U.  S.  414; 
Hill  v.  Antigo  Water  Co.  (1009)  3  Wis.  R.  R.  Com.  Rep.  623;  Investiga- 
tion of  advances  in  rates  No.  3400,  decided  by  the  Interstate  Commerce 
Commission  February  22,  1911,  15. 

"Brunswick  &  T.  Water  Dist  v.  Maine  Water  Co.  (1904)  99  Me.  371, 
59  Atl.  537;  Consolidated  Gas  Co.  v.  Citv  of  New  York  (1907)  157  Fed. 
849,  855;  Cotting  v.  Kansas  City  Stock- Yards  Co.  (1897)  82  Fed.  839,  850, 
853»  reversed  183  U.  S.  79,  on  other  grounds;  Hill  v.  Antigo  Water  Co. 
(1909)  3  Wis.  R.  R.  Com.  Rep.  623;  Shepard  v.  Northern  Pac.  Ry.  Co. 
(1911)  184  Fed.  765,  803.  In  Cedar  Rapids  Gaslight  Co.  v.  Cedar  Rapids 
(1909)  144  la.  426,  120  N.  W.  966,  970,  it  was  held  that  no  consideration 
should  be  given  to  the  fact  that  it  would  cost  more  to  lay  water  pipes  in 
the  streets  at  the  time  of  the  valuation  than  when  originally  installed  by 
reason  of  a  pavement. 
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of  capitalization.33  The  mere  amount  of  stock  and  bonds  out- 
standing against  the  properties  of  any  corporation  is,  doubtless, 
a  very  poor  indication  of  its  value,  either  past,  present  or  future.34 
This  is,  however,  less  and  less  true  each  year  in  the  case  of 
public  service  corporations,  in  proportion  as  they  are  being  sub- 
jected to  the  paternal  care  and  regulation  of  the  increasingly  nu- 
merous and  powerful  public  service  commissions. 

But  aside  from  the  mere  numerical  side  of  capitalization,  there 
is  an  aspect  of  it  which  may  be  of  some  weight  in  determining 
present  value.  If  there  is  any  sense  in  which  a  complicated  oper- 
ating plant  may  be  said  to  have  a  market  value,  that  value  is  the 
market  value  of  its  securities.35  This  value  is,  of  course,  subject 
to  inflation  by  speculation,  and  to  a  considerable  extent  depends 
upon  earnings,  for  which  reasons  it  is  to  be  suspected.36  The  first 
of  these  difficulties  is  largely  avoided  if  the  average  or  normal 
market  value  of  the  securities  is  taken.37 

This  method  of  ascertaining  the  value  of  all  the  property  of  a 

^For  discussion  of  this  factor  in  the  dtermination  of  present  value,  see 
Beale  and  Wyman,  Railroad  Rate  Regulation  (1906)  §§  346-350;  Noyes, 
American  Railroad  Rates  (1005)  27.  2  Wyman  on  Public  Service  Cor- 
porations (1911)  §§  1091-1098.  The  amount  and  market  value  of  the 
securities  of  a  public  service  corporation  are  legitimate  considerations,  but 
are  no  more  conclusive  criteria  than  are  the  other  factors.  Houston  & 
Texas  Central  Railway  Co.  v.  Storey  (1906)  149  Fed.  499,  502;  Mon- 
heimer  v.  Coney  Is.  &  B'k'l'n.  R.  R.  Co.  Pub.  Serv.  Comm.  First  Dist. 
N.  Y.  Jan.  10,  191 1  (Coney  Island  10  cent  fare  case)  ;  Monongahela  Water 
Co.'s  Case  (1909)  223  Pa.  St.  323,  72  Atl.  625;  Spring  Valley  Waterworks  v. 
San  Francisco  (1903)  124  Fed.  574;  Spring  Valley  Water  Company  v.  San 
Francisco  (1908)  165  Fed.  667,  715;  especially,  where  a  large  part  of  the 
securities  represents  the  purchase  price  of  the  control  of  subsidiary  com- 
panies whose  properties  are  not  actually  owned.  Consolidated  Gas  Co.  v. 
City  of  New  York  (1907)  157  Fed.  849,  861;  Shepard  v.  Northern  Pac. 
Ry.  Co.  (1911)  184  Fed.  765,  802.  San  Diego  Water  Co.  v.  City  of  San 
Diego  (1897)  118  Cal.  556,  50  Pac.  633,  apparently  holding  that  the  amount 
and  market  value  of  the  stocks  and  bonds  are  not  even  proper  considera- 
tions, is  explained  in  Beale  and  Wyman,  §  361. 

"As  a  test  it  is  useless  because  it  must  first  be  determined  whether  or 
not  it  represents  a  real  value.  Knoxville  v.  Knoxville  Water  Co.  (1909) 
212  U.  S.  1;  New  Memphis  Gas  &  Light  Co.  v.  Memphis  (1896)  72  Fed. 
952.  It  may  be  of  some  assistance,  however,  in  solving  the  problem  of 
whether  a  corporation  is  earning  an  unreasonably  large  income  for  its 
stockholders.  See  Monheimer  v.  Brooklyn  Union  El.  R.  R.  Co.  (March  8, 
1910),  Pub.  Ser.  Comm.  1st  Dist.  N.  Y.  Nos.  351  &  353  (10  cent  fare  to 
Coney  Island)    II. 

"Montgomery  Co.  v.  Schuylkill  Bridge  Co.  (1885)  no  Pa.  St.  54,  20 
Atl.  405;  Mifflin  Bridge  Co.  v.  Juniata  County  (1891)  144  Pa.  St.  365, 
22  Atl.  896. 

"Consolidated  Gas  Co.  v.  City  of  New  York  (1907)  157  Fed.  849,  861; 
State  ex  rel.  Bee  BTd'g.  Co.  v.  Savage  (1902)  65  Neb.  714,  91  N.  W. 
716,   724. 

"Monheimer  v.  Coney  Is.  &  Bklyn.  R.  R.  Co.  Pub.  Serv.  Comm.  First 
Dist.  N.  Y.  Jan.  10,  191 1   (Coney  Island  10  cent  fare  case). 
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corporation  is  often  approved  in  assessment  for  purposes  of  taxa- 
tion.38 It  would  seem  particularly  useful,  in  connection  with  a 
value  of  the  tangible  properties  obtained  by  some  other  method. 
The  difference  between  the  latter  and  the  market  value  of  the 
securities  may  be  conceived  of  as  the  market  value  of  the  intan- 
gible elements,  such  as  franchises,  going  value,  good  will,  et  cetera, 
which  may  or  may  not  be  disregarded  in  the  original  cost  test,  and 
which  cause  so  much  difficulty,  as  will  be  seen  later,  in  the  cost  of 
reproduction  test.  This  is  merely  a  suggestion.  No  case  can  be 
pointed  to  in  which  it  has  been  adopted,39  but  for  purposes  of 
rate-making,  it  seems  far  preferable  to  any  means  of  valuing  "fran- 
chises" which  is  obviously  and  directly  based  on  earning  power, 
such,  for  example,  as  that  applied  in  franchise  tax  assessments.40 

Earning  Power. 

Earning  capacity  is  an  important  consideration  in  rate-making, 
at  least,  so  far  as  the  courts  are  concerned.  It  often  devolves  upon 
them  to  determine  whether  rates  prescribed  by  legislative  bodies 
are  reasonable  or  confiscatory,  and  for  that  purpose  it  is  neces- 
sary to  ascertain  the  amount  that  can  be  earned  under  a  particu- 
lar schedule.  This  is  generally  accomplished  by  applying  the 
prescribed  rates  to  past  business.41     Of  course,  this  sum  once  as- 

"Adams  Express  Company  v.  Ohio  (1896)  166  U.  S.  185;  Investigation 
of  advances  in  rates  No.  3400,  decided  by  the  Interstate  Commerce  Com- 
mission Feb.  22,  1911,  15;  San  Francisco  National  Bank  v.  Dodge  (1905) 
197  U.  S.  70,  80;  State  ex  rel  Bee  B'l'd'g.  Co.  v.  Savage  (1902)  65  Neb. 
714. 

**In  the  cases  last  cited,  this  is  considered  a  good  measure  of  both 
tangible  and  intangible  properties  together.  See  also  Missouri,  Kansas  & 
Texas  Ry.  Co.  v.  Love  (1910)   177  Fed.  493,  496. 

"While  this  does  away  with  earnings  as  a  direct  basis  of  franchise 
values,  it  does  not  get  rid  of  the  entire  difficulty  arising  from  allowing  a 
value  based  thereon,  because  the  market  value  of  the  securities  also  depends 
to  a  considerable  extent  upon  earnings.  Cotting  v.  Kansas  City  Stock- 
Yards  Co.  (1897)  82  Fed.  839,  reversed  183  U.  S.  79.  on  another  ground. 
See  infra,  "Franchises."  But,  taking  the  market  value  of  the  securities 
into  account  has  the  advantage  of  securing  some  recognition  of  the  fact 
that  the  individual  investors  rely  largely  upon  earning  capacity.  To  what 
extent  they  are  entitled  to  consideration  is  uncertain.  See  Consolidated 
Gas  Co.  v.  City  of  New  York  (1907)  157  Fed.  849;  Investigation  of  ad- 
vances in  rates  No.  3400,  decided  by  the  Interstate  Commerce  Commission 
Feb.  22,  191 1 ;  Willcox  v.  Consolidated  Gas  Co.  (1909)  212  U.  S.  19,  where 
this  point  is  noticed.  For  discussion  of  the  valuation  of  intangible  proper- 
ties, see  infra,  '^Intangible  Property." 

"Central  of  Ga.  Ry.  Co.  v.  Railroad  Com.  of  Ala.  (1908)  161  Fed.  925. 
998;  Lincoln  Gas  &  Electric  Light  Co.  v.  City  of  Lincoln  (1909)  182  Fed. 
926,  929;  Missouri,  Kansas  &  Texas  Ry.  Co.  v.  Interstate  Commerce  Com- 
mission (1908)  164  Fed.  645;  Smyth  v.  Ames  (1897)  169  U.  S.  466,  affirmed 
64  Fed.  165,  544. 
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certained  is  useful  in  solving  the  problem  only  in  connection  with 
a  present  value  by  which  to  determine  whether  it  will  yield  a  fair 
return.  It  is,  then,  only  an  additional  computation  which  the  court 
must  make  to  solve  the  problem,  and  not  one  which  will  aid  in 
determining  present  value. 

In  connection  with  the  question  of  what  can  be  earned  under 
prescribed  rates,  it  is  frequently  stated  that  a  reduction  of  rates 
does  not  necessarily  decrease  profits ;  that  the  probable  increase 
in  business  under  lower  rates  may  be  considered  as  offsetting  the 
decrease  in  income  which  would  result  if  the  business  remained 
constant  in  amount.42  The  weight  which  courts  give  to  such  a 
consideration  is  unascertainable  outside  of  their  council  chambers. 
It  is  submitted  that  it  must  be  used  with  great  care ;  in  fact,  only 
as  a  factor  of  safety.  By  that  is  meant  that  if  a  particular 
schedule  of  rates  yields  an  estimated  income  which  is  just  over 
the  line  between  reasonable  and  confiscatory,  the  safety  factor  may 
be  used  to  determine  the  result.43  Otherwise,  it  would  seem  to 
be  an  extremely  misleading  factor.44  While  a  reduction  of  rates 
may  materially  increase  the  consumption  of  water,  for  example, 
without  also  increasing  operating  expenses  to  an  appreciable  ex- 
tent, the  same  could  not  be  said  of  gas  and  electricity  where  oper- 
ating expenses  would  probably  be  in  proportion  to  production.45 
Or  in  the  case  of  a  street  railway,  a  reduction  of  fare  probably 
would  not  cause  any  increase  in  traffic  whatever. 

Earning  capacity  can  not  logically  be  a  measure  of  the  present 
value  of  the  plant  of  either  a  regulated  or  an  unregulated  public 
utility.  The  result  sought  for  is  the  basis  of  earning  capacity. 
If,  then,  earning  capacity  is  taken  as  the  measure  of  its  own  basis, 
the  calculator  is  following  the  circumference  of  a  circle,  and  is  in 
a  fair  way  of  solving  the  problem  of  perpetual  motion.46  Earning 
capacity  has,  however,  been  advocated  by  at  least  one  court  as  the 

"Cotting  v.  Kansas  City  Stock- Yards  Co.  (1897)  82  Fed.  839,  850; 
Willcox  v.  Consolidated  Gas  Co.  (1909)  212  U.  S.  19.  See  Generally  2 
Wyman  on  Public  Service  Corporations  (1911)  §  1129. 

"Cotting  v.  Kansas  City  Stock- Yards  Co.  (1897)  82  Fed.  839,  reversed 
183  U.  S.  79,  on  another  ground. 

"Capital  City  Gaslight  Co.  v.  Des  Moines  (1896)  72  Fed.  829,  846;  Con- 
solidated Gas  Co.  v.  City  of  New  York  (1907)  157  Fed.  849,  868. 

"See  Louisiana  R.  R.  Comm.  v.  Cumberland  Tel.  Co.  (1909)  212  U.  S. 
414,  reversing  156  Fed.  823,  where  this  was  held  to  be  the  case  in  regard 
to  telephone  service. 

"Kennebec  Water  District  v.  City  of  Waterville  (1002)  97  Me.  185,  54 
Atl.  6,  20;  15  Harv.  L.  Rev.  268;  Noyes,  American  Railroad  Rates  (1905) 
27-8. 
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one  and  only  test,  the  sine  quo  non  of  tests,  of  present  value  in 
rate-making.47 

It  is  adopted  quite  generally  as  the  measure  of  franchise  value 
in  franchise  tax  assessments.  In  the  latter,  however,  quite  dif- 
ferent considerations  are  involved. 

The  Cost  of  Reproduction.*6 
As  engineering  skill  and  experience  increase,  and  the  courts 
become  more  intimate  with  the  valuation  problem,  the  measure  of 
present  value  afforded  by  the  cost  of  present  construction  meets 
with  more  favor.  Indeed,  an  examination  of  the  cases  that  have 
been  decided  in  the  last  five  years  leads  one  to  believe  that  the 
figure  thus  obtained  has  been  determinative  in  nearly  every  one  of 
them.  There  is  nothing  peculiar  in  this  fact.  After  all,  this  is 
the  only  effective  means  of  determining  the  present  value  to  a 
community  of  a  complicated  and  extensive  plant,  with  tangible 
and  intangible  properties,  which  it  has  taken  years  to  develop: 
This  statement  will,  doubtless,  be  scoffed  at,  particularly  as  to  in- 
tangible properties.  It  is  believed,  however,  to  be  substantially 
accurate.  Engineers  are  very  generally  in  favor  of  determining 
present  value  in  this  way.  The  courts  must  eventually  accept  the 
views  of  the  experts,  and  have  to  a  very  large  extent  already 
done  so. 

"San  Diego  Water  Co.  v.  City  of  San  Diego  (1897)  118  Cal.  556,  50 
Pac.  633,  636,  followed  in  Redlands  L.  C.  W.  Co.  v.  Redlands  (1808)  121 
Cal.  365,  53  Pac.  843,  but  the  court  does  not  actually  apply  the  test  so 
highly  approved,  but  rather  that  of  original  cost  of  construction.  Two 
judges  dissented.  For  explanation  of  these  cases,  see  Spring  Valley 
Waterworks  v.  San  Francisco  (1903)  124  Fed.  574;  Beale  and  Wyman, 
Railroad  Rate  Regulation  (1906)  §  361,  2  Wyman  on  Public  Service  Cor- 
porations (1911)  §  1 109.  It  should  be  noted  that  Mr.  Wyman  states  that 
these  cases  apparently  hold  that  nothing  but  the  cost  of  reproduction  is  to 
be  considered.  While  this  hardly  accords  with  the  statement  made  above 
as  to  what  they  hold,  it  is  not  safe  to  contradict  too  flatly,  in  view  of  the 
unsatisfactory  nature  of  the  opinions  in  San  Diego  Water  Co.  v.  City  of 
San  Diego  supra.  See  also  State  ex  rel.  Bee  B'l'd'g.  Co.  v.  Savage  (1902) 
65  Fed.  714,  91  N.  W.  716,  726;  Investigation  of  advances  in  rates  No. 
3400,  decided  by  the  Interstate  Commerce  Commission  February  22,  191 1, 
17;  Kennebec  Water  District  v.  City  of  Waterville  (1902)  97  Me.  185,  54 
Atl.  6,  12,  15;  Newburyport  Water  Co.  v.  Newburyport  (1897)  168  Mass. 
541,  47  N.  E.  533.  Reasonable  earnings  are  important  evidence  where  fran- 
chise values  are  allowed.  Cotting  v.  Kansas  City  Stock- Yards  Co.  (1897) 
82  Fed.  850,  853,  reversed  183  U.  S.  79,  on  other  grounds;  Gloucester 
Water-Supply  Co.  v.  Gloucester  (1901)  179  Mass.  365,  60  N.  E.  977; 
Kennebec  Water  District  v.  City  of  Waterville  (1902)  97  Me.  185,  54  Atl. 
6,  12.    See  infra,  "Franchises." 

"For  an  invaluable  list  of  the  items  entering  into  the  determination  of 
the  cost  of  reproduction,  see  the  article  on  "Valuation  of  Intangible 
Street  Railway  Property"  by  Frank  R.  Ford,  37  Annals  of  The  American 
Academy  of  Political  &  Social  Science  119  et  seq. 
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The  critics  of  this  method  of  determining  present  value  have 
not,  after  all,  hit  upon  any  very  solid  objections  to  it.  Their 
reasons  for  not  adopting  it  can  be  divided  into  two  classes ;  those 
based  on  a  misunderstanding  of  what  cost  of  reproduction  means 
and  of  the  elements  which  enter  into  it;  those  which  question  its 
accuracy  and  expediency.49  The  answer  to  the  former  is  that  the 
cost  of  reproduction  test  as  applied  to-day  takes  into  consideration 
every  element  of  value  which  it  has  been  said  to  ignore — deprecia- 
tion, franchises,  going  value,  and  the  like.50  As  for  its  accuracy  and 
expediency,  the  fact  that  it  has  been  approved  as  the  best  means 
of  determining  present  value  by  nearly  all  the  great  public  service 
commissions  in  the  United  States,61  that  it  has  been  repeatedly 
approved  by  the  Interstate  Commerce  Commission,  but  not  adopted 
as  the  sole  test  only  for  the  reason  that  the  Supreme  Court  of  the 
United  States  has  held  that  it  is  merely  one  of  the  factors  to  be 
considered,82  that  it  is  given  practically  controlling  effect  in  the 
more  recent  decisions  of  at  least  the  federal  courts  of  inferior 
jurisdiction,53  is  answer  enough.     Besides,  there  are  just  as  many 

*9For  cases  in  which  the  cost  of  reproduction  test  is  criticised  as  not 
allowing  for  the  factors  which  to-day  are  separately  determined,  as  "depre- 
ciation" and  "going  value,"  see  Cedar  Rapids  Gaslight  Co.  v.  Cedar  Rapids 
(1909)  144  la.  426,  120  N.  W.  966,  970;  Metropolitan  Trust  Co.  v.  Houston 
&  Texas  T.  C.  Ry.  Co.  (1898)  90  Fed.  683,  688;  Milwaukee  El.  Ry.  &  Light 
Co.  v.  Milwaukee  (1898)  87  Fed.  577,  585;  National  Water  Works  Co.  v. 
Kansas  City  (1894)  62  Fed.  853,  864;  In  the  Matter  of  Proposed  Advances 
in  Freight  Rates  (1903)  9  I.  C.  C.  Rep.  382;  San  Diego  Water  Co.  v.  City 
of  San  Diego  (1897)  118  Cal.  556,  50  Pac.  633,  636;  Report  of  St.  Louis 
Pub.  Ser.  Com.  on  Rates  for  Electric  Light,  etc.,  Feb.  17th,  191 1,  21; 
Southern  Pacific  Co.  v.  Bartine  (1909)  170  Fed.  725.  Beale  and  Wyman, 
Railroad  Rate  Regulation  (ioo5)  §§  358-361;  Noyes,  American  Railroad 
Rates  (1905)  26;  2  Wyman  on  Public  Service  Corporations  (1911)  §§  1  no- 
li 12;  and  paper  by  W.  H.  Williams  (1910-1911)  American  Economic  Asso- 
ciation Quarterly  196  et  seq.  containing  discussion  by  Edward  B.  Whit- 
ney and  J.  P.  Cotton  Jr. 

50See  Kennebec  Water  District  v.  City  of  Waterville  (1902)  97  Me. 
185,  54  Atl.  6,  19;  15  Harv.  L.  Rev.  267. 

"See  for  example  Hill  v.  Antigo  Water  Co.  (1909)  3  Wis.  R.  R.  Com. 
Rep.  623;  Monheimer  v.  Brooklyn  Union  El.  R.  R.  Co.  (March  8,  1910), 
Pub.  Ser.  Com.  1st  Dist.  N.  Y.  Nos.  351  &  353  (10  cent  fare  to  Coney 
Island)  and  Pioneer  Tel.  &  Tel.  Co.  v.  Westenhaver  (Jan.  10,  191 1)  Sup. 
Ct.  of  Oklahoma  No.  503  (not  yet  reported). 

"Investigation  of  Advances  in  rates  No.  3400,  decided  by  the  Interstate 
Commerce  Comm.  Feb.  22,  191 1,  17-18. 

"See  C.  H.  Venner  Co.  v.  Urbana  Waterworks  (1909)  174  Fed.  348, 
352;  Consolidated  Gas  Co.  v.  City  of  New  York  (1907)  157  Fed.  849,  855; 
Lincoln  Gas  &  Electric  L.  Co.  v.  City  of  Lincoln  (1009)  182  Fed.  926,  927; 
Shepard  v.  Northern  Pac.  Ry.  Co.  (1911)  184  Fed.  765,  803.  See  also 
Town  of  Bristol  v.  Bristol  &  Warren  Waterworks  (1001)  23  R.  I.  274, 
49  Atl.  974;  Brunswick  &  T.  Water  Dist.  v.  Maine  Water  Co.  (1904)  99 
Me.  371,  59  Atl.  537;  Gloucester  Water  Supply  Co.  v.  Gloucester  (1901  > 
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objections  on  this  score  to  any  other  test.  Take,  for  example, 
that  afforded  by  the  original  cost  of  construction.  To  obtain 
accurate  results  both  bookkeeping  and  management  must  have 
been  scientific  as  well  as  honest.  There  is  hardly  a  public  service 
corporation  in  existence  that  has  had  either  continuously,  if  at 
all.  Nor  does  such  a  test  take  into  account  the  other  elements  for 
the  alleged  lack  of  which  reproduction  cost  is  said  to  be  unsatis- 
factory. 

It  can  hardly  be  conceived  to-day  that  a  valuation  would  be 
undertaken  without  great  weight  being  given  to  the  cost  of  repro- 
duction.64 It  has  an  advantage  for  every  disadvantage  that  any 
other  test  can  show,  and  does  away  almost  entirely  with  the  sepa- 
rate consideration  of  business  policy  and  honesty  which  are  always 
involved  in  the  original  cost  of  construction.  The  other  means 
of  arriving  at  present  value  require  scrutiny,  the  closeness  of  which 
usually  depends  upon  the  extent  to  which  the  results  obtained 
depart  from  that  given  by  the  cost  of  reproduction.  That  is  why 
the  latter,  in  the  more  recent  cases,  is  considered  the  most  per- 
suasive evidence  of  present  value. 

Standard  of  Plant  to  be  Adopted. 

Before  a  detailed  examination  of  the  elements  entering  into 
the  calculation  of  the  cost  of  reproduction  is  undertaken,  several 
preliminary  considerations  should  be  disposed  of.  At  the  start, 
it  must  be  decided  whether  the  cost  of  present  construction  is 
actually  to  be  based  upon  a  work  of  reconstruction,  that  is,  upon 

179  Mass.  365,  60  N.  E.  977;  People  ex  rel.  D.,  L.  &  W.  R.  R.  Co.  v.  Clapp 
(1897)  152  N.  Y.  490;  Pioneer  Tel.  &  Tel.  Co.  v.  Westenhaver  (Jan.  10, 
191 1 )  Sup.  Ct.  of  Oklahoma  No.  503  (not  yet  reported)  and  Steenerson  v. 
Great  Northern  Ry.  Co.  (1897)  69  Minn.  353,  72  N.  W.  713. 

"It  is,  of  course,  generally  recognized  as  proper  evidence  to  be  taken 
into  consideration.  Contra  Costa  Water  Co.  v.  Oakland  (1904)  165  Fed. 
518,  630;  Kennebec  Water  District  v.  City  of  Waterville  (1902)  97  Me. 
185,  54  Atl.  6,  15,  18;  Montgomery  Co.  v.  Schuylkill  Bridge  Co.  (1885) 
no  Pa.  St.  54,  20  Atl.  407;  Smyth  v.  Ames  (1897)  169  U.  S.  466,  affirmed 
64  Fed.  165;  State  ex  rel.  Railroad  Comm.  v.  Minneapolis  &  St.  L.  R  R. 
Co.  (1900)  80  Minn.  191,  83  N.  W.  60,  affirmed  186  U.  S.  257  sub.  nom. 
Minneapolis  &  St.  L.  R.  R.  Co.  v.  Minnesota.  Mr.  Wyman,  even  in  his 
latest  work,  fails  to  give  sufficient  weight  to  the  cases  cited  in  note  53 
supra,  and  states,  §  1108,  that  the  Federal  courts  are  opposed  to  the  repro- 
duction test,  in  support  of  which  statement  he  cites,  and  quotes  from, 
Metropolitan  Trust  Co.  v.  Houston  &  T.  C.  R.  R  Co.  90  Fed.  683,  a 
case  decided  in  1898.  The  most  recent  Federal  authority,  some  12  years 
later,  is  as  strongly  in  favor  of  the  reproduction  cost  test,  as  the  earlier 
one  is  against  it.  Furthermore  the  criticism  in  the  earlier  case  was  princi- 
pally on  the  ground  that  the  element  of  going  value,  now  invariably  al- 
lowed, was  not  taken  into  account. 
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a  plant  having  the  same  physical  standards  as  the  one  which  is 
being  valued,  or  rather  upon  a  work  of  substitution,  by  which  is 
meant  a  modern  plant  of  equal  efficiency.55  It  is  submitted  that 
the  latter  has  very  little  to  commend  its  adoption,  and  in  case  the 
plant  under  consideration  is  comparatively  new,  nothing  at  all. 
The  fact  that  the  present  plant  is  not  up-to-date,  due  to  piece- 
meal construction,  to  the  addition  of  separate  parts  for  the  same 
use  with  the  increase  of  business,  and  that  its  arrangement  is 
consequently  unscientific  and  uneconomic,  is  not,  after  all,  a  very 
serious  objection.  It  greatly  simplifies  the  task  of  the  engineer  to 
allow  the  present  plant  to  be  taken  as  a  standard,  and  it  does 
away  with  the  questions  of  business  policy,  of  the  merits  and 
demerits  of  particular  modern  systems  which  must  otherwise  nec- 
essarily arise.  It  will  be  found  that  the  advocates  of  a  real  cost 
of  reproduction  as  distinguished  from  the  more  general  cost  of 
present  construction  greatly  predominate.56 

Prices. 

Secondly,  it  must  be  decided  what  prices  are  to  be  used.  This 
is  a  question  which  seems  to  have  received  very  little  consideration 
from  the  courts,  despite  its  obvious  importance.  It  should  be  the 
object  throughout  the  process  of  valuation  to  eliminate  abnormal 
conditions  as  far  as  possible.57  This  has  been  indicated  in  the 
discussion  of  the  cost  of  original  construction.  While  the  fact 
that  it  is  present  value  which  is  being  ascertained  is  always  to  be 
emphasized,  what  is  sought  is  not  merely  present  value,  but  a 
fairly  stable  present  value.     Unless  this  is  admitted,  it  will  never 

"For  a  discussion  of  this  question  see  34  American  Soc.  of  Civ. 
Engineers  1115  et  seq.  and  Hill  v.  Antigo  Water  Co.  (1909)  3  Wis.  R.  R. 
Com.  Rep.  623.  It  should  be  noted  that  the  cost  of  a  substitute  system, 
by  which  is  meant  for  example  the  cost  of  the  next  available  supply  in 
the  case  of  a  water  system  is  generally  considered  very  poor  evidence  of 
present  value.  Mifflin  Bridge  Co.  v.  Juniata  County  (1891)  144  Pa.  St. 
365,  22  Atl.  896;  Spring  Valley  Water  Company  v.  San  Francisco  (1908) 
165  Fed.  667-669;  and  Beale  and  Wyman,  Railroad  Rate  Regulation  (1906) 
§  528.  For  a  case  in  which  the  estimated  cost  of  a  new  system  was  con- 
sidered in  determining  present  value,  see  Columbus  Ry.  &  Light  Co.  v. 
Columbus,  C.  C,  S.  D.  Ohio,  E.  Div.  No.  1206,  Report  of  Special  Master, 
June  8th,  1906. 

MSee  Hill  v.  Antigo  Water  Co.  (1909)  3  Wis.  R.  R.  Com.  Rep.  623; 
Kennebec  Water  District  v.  City  of  Waterville  (1902)  97  Me.  185,  54  Atl. 
6,  where  cost  of  reproduction  of  present  plant  is  favored ;  Cedar  Rapids  Gas- 
light Co.  v.  Cedar  Rapids  (1909)  144  la.  426,  120  N.  W.  966,  970;  15  Harv. 
L.  Rev.  267,  approving  that  of  a  modern  plant  of  equal  efficiency. 

"Hill  v.  Antigo  Water  Co.  (1009")  3  Wis.  R.  R.  Com.  Rep.  623. 
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do  to  hold  that  rates  which  are  trimmed  close  to  the  margin  of 
either  reasonableness  or  unreasonableness  are  either  the  one  or  the 
other,  for  a  slight  change  in  this  one  factor  will  change  the  entire 
valuation  and  with  it  the  character  of  the  rate.68  Valuations  can- 
not be  made  in  a  day,  and  the  readjustment  of  rates  is  generally 
undertaken  only  after  periods  of  several  years'  duration.  Normal 
or  average  prices  seem  to  afford  the  desired  stability  and  should 
be  adopted.59 

Depreciation. 

The  cost  of  reproduction  test  has  frequently  been  criticised 
because  the  plant,  the  present  value  of  which  is  sought,  usually 
is  not  a  new  plant.60  But  the  cost  of  reproduction  test  as 
now  applied  does  not  mean  the  cost  of  reproduction  new.61  It 
means  the  cost  of  reproduction  new  less  depreciation,  merely  a 
recognition  of  the  fact,  so  often  reiterated,  that  it  is  present  value 
which  is  being  determined.  The  critics  and  opponents  of  this 
test  do  not  seem  to  consider  a  separate  consideration  of  such 
factors  consonant  with  its  adoption,  but  courts  and  other  author- 
ities which  have  used  it  apparently  are  not  greatly  troubled  by  the 
fact  that  they  cannot  at  once  reach  a  final  result  by  one  calculation 
along  a  single  line. 

The  amount  that  should  be  deducted  for  depreciation  depends 
almost  entirely,  as  has  been  previously  pointed  out,  upon  the  effi- 
ciency of  management  and  the  regularity  with  which  repairs  and 

MSee  infra,  "Interest  and  Profit"  where  the  same  objection  to  the  adop- 
tion of  the  present  market  rate  of  interest  is  noted. 

MCedar  Rapids  Gas  Light  Co.  v.  Cedar  Rapids  (1909)  144  la.  426,  120 
N.  W.  966,  970;  Hill  v.  Antigo  Water  Co.  (1909)  3  Wis.  R.  R.  Com. 
Rep.  623.  Contra,  Brunswick  &  T.  Water  Dist.  v.  Maine  Water  Co.  (1904) 
99  Me.  371,  59  Atl.  537. 

"°See  supra,  note  49. 

"Cedar  Rapids  Gas  Light  Co.  v.  Cedar  Rapids  (1909)  144  la.  426,  120 
N.  W.  966,  970;  Hill  v.  Antigo  Water  Co.  (1909)  3  Wis.  R.  R.  Com.  Rep. 
623;  Knoxville  v.  Knoxville  Water  Co.  (1909)  212  U.  S.  I,  9;  Lincoln  Gas 
&  Electric  Light  Co.  v.  City  of  Lincoln  (1909)  182  Fed.  926,  928;  Mon- 
heimer  v.  Brooklyn  Union  El.  R.  \  Co.  (March  8,  1910)  Pub.  Ser.  Comm. 
1st  Dist.  N.  Y.  Nos.  351  &  353  (10  cent  fare  to  Coney  Island)  15;  Mon- 
heimer  v.  Coney  Is.  &  Brooklyn  R.  R.  Co.  (Jan.  10,  191 1)  Pub.  Serv. 
Comm.  First  Dist.  N.  Y.  (Coney  Island  10  cent  fare  case)  ;  Pioneer  Tel.  & 
Tel.  Co.  v.  Westenhaver  (Jan.  10,  191 1)  Sup.  Ct.  of  Oklahoma,  No.  503 
(not  yet  reported);  Shepard  v.  Northern  Pac.  Ry.  Co.  (1911)  184  Fed. 
765,  803;  Columbus  Ry.  &  Light  Co.  v.  Columbus,  C.  C,  S.  D.  Ohio,  E. 
Div.,  No.  1206,  Report  of  Special  Master,  June  8th,  1906,  42;  15  Harv.  L. 
Rev.  266. 
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replacements  have  been  attended  to.62  Whether  this  factor  and 
that  of  going  value,  which  will  be  considered  later,  should  not  be 
disregarded  because  in  practice  they  generally  cancel  one  another, 
is  a  question  which  has  not  occupied  the  courts,  although  it  has 
received  some  attention  from  engineers.  To  some  extent,  the 
two  are  connected  because  of  the  fact  that  in  the  early  years  of 
operation  earnings  may  be  inadequate  even  for  the  making  of 
repairs  and  replacements.  But  if  the  similarity  between  the 
amounts  of  these  two  items  is  merely  accidental,  as  it  probably  is, 
it  would  be  better  to  consider  them  separately.63  Either  may 
properly  be  made  a  factor  of  safety,  the  use  of  which  has  already 
been  alluded  to. 

Tangible  Property. 

With  these  preliminary  considerations  out  of  the  way,  the 
valuation  of  the  tangible  property  by  a  determination  of  the  ex- 
penditure required  to  construct  a  plant  having  the  same  physical 
standards  as  the  one  in  question  is  a  comparatively  simple  engi- 
neering problem.  It  is  merely  a  matter  of  duplication  in  detail, 
and  so  long  as  no  items  are  omitted,  there  seems  to  be  no  reason 
why  this  portion  of  the  work  should  not  yield  an  accurate  result. 
All  that  is  needed  is  the  exercise  of  ordinary  care  and  skill, 
guided  by  experience  with  plants  of  the  kind  being  valued,  i.  e., 
waterworks,  street  railways,  etc. 

The   tangible   property  of   any   plant   includes   land,64    equip- 

8!It  is  said  in  Monheimer  v.  Brooklyn  Union  El.  R.  R.  Co.  (March  8, 
1910)  Pub.  Serv.  Comra.  1st  Dist.  N.  Y.  Nos.  351  &  353  (10  cent  fare  to 
Coney  Island)  9,  that  85%  is  regarded  as  an  average  standard  of  good  con- 
dition. In  Report  of  St.  Louis  Pub.  Serv.  Comm.  on  Rates  for  Electric 
Light,  etc.,  Feb.  17th,  191 1,  59,  the  statement  is  made  that  the  deprecia- 
tion allowed  in  determining  present  value  is  not  the  same  as  that  which 
is  considered  under  operating  expenses.  This  probably  means  that  only 
an  approximate  calculation  of  the  former  kind  of  depreciation  is  neces- 
sary, for  otherwise  the  statement  is  far  from  accurate.  The  two  questions 
are  closely  related,  and  the  determination  of  the  sum  which  must  be  set 
aside  yearly  for  a  depreciation  reserve  in  connection  with  the  cost  of  annual 
repairs  must  aid  materially  in  calculating  present  value.  Furthermore,  it 
is  uniformly  held  that  discarded  and  superseded  property,  that  is,  the 
very  property  which  is  written  off  by  depreciation  reserves,  is  not  an 
element  of  present  value.  Capital  City  Gas  Light  Co.  v.  Des  Moines  (1896) 
72  Fed.  829,  842;  Report  of  St.  Louis  Pub.  Serv.  Comm.  on  Rates  for 
Electric  Light,  etc.,  Feb.  17th,  191 1,  59. 

"Mathematical  formulae  for  determining  present  value  will  be  found  in 
52  Engineering  Record  328-9. 

"The  actual  present  value  of  realty,  whether  more  or  less  than  original 
cost,  is  generally  taken,  Monheimer  v.  Brooklyn  Union  El.  R.  R.  Co. 
(March  8,  1910)  Pub.  Serv.  Comm.  1st  Dist.  N.  Y.  Nos.  351  &  353  (10 
cent  fare  to  Coney  Island)  ;  People  ex  rel.  Jamaica  Water  Supply  Co.  v. 
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ment65  and  cash.66  It  also  includes  all  the  items  of  expenditure 
connected  with  the  acquisition  of  each,67  and  the  erection  of  all 
into  a  plant  and  its  component  structures.68  An  excellent  list  of 
the  items  of  work  and  expense  which  form  the  tangible  property 
will  be  found  in  an  article  by  Mr.  Frank  W.  Ford.69  A  fact  to 
which  he  has  called  attention  should  be  noted  here.     It  is  that 

Tax  Commissioners  (N.  Y.  1908)  128  App.  Div.  13,  modified  196  N.  Y. 
39;  Shepard  v.  Northern  Pac.  Ry.  Co.  (1911)  184  Fed.  765,  805.  but  land 
is  one  item  upon  which  some  qualification  of  the  present  value  rule  is  often 
necessary.  This  is  the  case  when  it  increases  in  value  so  enormously  that 
an  adequate  return  thereon  would  be  out  of  all  proportion  to  the  reasonable 
worth  of  the  services.  Report  of  St.  Louis  Pub.  Serv.  Comm.  on  Rates  for 
Electric  Light,  etc.,  Feb.  17th,  191 1.  That  this  alone  is  ground  for  the 
rejection  either  of  the  present  value  basis  or  of  cost  of  reproduction  as 
a  measure  thereof  as  is  sometimes  argued  seems  hardly  reasonable.  Land 
and  rights  therein  which  are  liable  to  such  appreciation  are  usually  suscep- 
tible of  separate  consideration,  and  the  appreciation  factor  can  consequently 
be  handled  without  interference  with  other  calculations. 

"In  a  recent  case  dealing  with  rates  for  electric  light  and  power,  it  was 
claimed  that  the  cost  of  meters  and  arc  lamps  was  not  a  proper  item, 
because  under  the  law  the  company  could  compel  its  customers  to  install 
such  appliances.  But  this  contention  was  overruled  on  the  ground  that 
it  was  a  proper  item  so  long  as  the  company  did  not  take  advantage  of  the 
law.     See  Columbus  Ry.  &  Light  Co.  v.  Columbus,  note  67,  infra. 

"Working  capital  is  a  generally  recognized  item.  Consolidated  Gas 
Co.  v.  City  of  New  York  (1907)  157  Fed.  849,  859;  Hill  v.  Antigo 
Water  Co.  (1909)  3  Wis.  R.  R.  Com.  Rep.  623;  Lincoln  Gas 
&  Electric  Light  Co.  v.  City  of  Lincoln  (1909)  182  Fed.  926,  928;  Pioneer 
Tel.  &  Tel.  Co.  v.  Westenhaver  (Jan.  10,  191 1)  Sup.  Ct.  of  Oklahoma, 
No.  503  (not  yet  reported)  :  Report  of  St.  Louis  Pnh.  Serv.  Comm.  on 
Rates  for  Electric  Light,  etc.,  Feb.  17th,  191 1,  52.  The  credit  of  the  concern 
is  an  important  factor  in  determining  how  much  should  be  allowed. 

"The  cost  of  licenses  and  patent  rights  is  a  proper  allowance  where  they 
are  valuable  and  useful.  Columbus  Ry.  &  Light  Co.  v.  Columbus,  C.  C, 
S.  D.  Ohio,  E.  Div.,  No.  1206,  Report  of  Special  Master,  June  8th,  1906,  35. 

"While  all  essential  disbursements  necessary  to  reproduce  the  property 
are  proper  items,  Monheimer  v.  Brooklyn  Union  El.  R.  R.  Co.  (March  8, 
1910)  Pub.  Serv.  Comm.  1st  Dist.  N.  Y.,  Nos.  351  &  353  (10  cent  fare  to 
Coney  Island)  9,  it  must  be  borne  in  mind  that  under  the  principles  hereto- 
fore considered  construction  or  investment  in  excess  of  present  needs  is 
not  to  be  taken  into  account.  Boise  City  Irr.  &  Land  Co.  v.  Clark  (1904) 
131  Fed.  415.  Thus,  property  purchased  in  anticipation  of  the  growth  of 
the  community  and  of  its  future  needs  is  not  usually  entitled  to  a  present 
return.  Capital  City  Gas  Light  Co.  v.  Des  Moines  (1896)  72  Fed.  829; 
Consolidated  Gas  Co.  v.  City  of  New  York  (1907)  157  Fed.  849;  San  Diego 
Water  Co.  v.  City  of  San  Diego  (1897)  118  Cal.  556,  50  Pac.  633.  To  this 
extent,  then,  the  present  plant  as  a  standard  for  determining  the  cost  of 
reproduction,  often  requires  some  curtailment.  There  may  be  exceptions 
to  this  rule,  where  the  public  interest  in  a  ready  and  adequate  future  supply 
exceeds  its  interest  in  present  reasonable  rates.  Long  Branch  Commission 
v.  Tintern  Manor  Water  Co.  (1906)  70  N.  J.  Eq.  71,  62  Atl.  474.  affirmed 
71  N.  J.  Eq.  790,  71  Atl.  1 134  (summer  resort).  On  the  other  hand,  the 
value  of  the  plants  of  subsidiary  companies  may  be  allowed  where  they 
are  actually  in  use,  even  though  the  ownership  is  represented  merely  by 
stock.    Shepard  v.  Northern  Pac.  Ry.  Co.  (1911)  184  Fed.  765,  809. 

"37  Annals  of  the  American  Academy  of  Political  &  Social  Science 
120-122. 
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certain  items  entering  into  the  cost  of  tangible  property  have  gen- 
erally been  included  in  the  estimate  of  intangibles.  These  are  the 
cost  of  acquiring  land,  the  administration  of  construction  work  by 
the  company's  organization,  general  contractor's  expenses,  engi- 
neering expenses,  and  interest  and  taxes  during  construction.  These 
are,  of  course,  part  of  the  cost  of  the  tangible  property.70     The 

70The  following  items  have  been  recognized  as  allowable,  though  it  is 
often  uncertain  whether  they  are  considered  a  part  of  the  cost  of  tangible 
or  of  intangible  property.  Interest  on  investment  during  construction: 
Brunswick  &  T.  Water  Dist.  v.  Maine  Water  Co.  (1904)  99  Me.  371,  59 
Atl.  537;  Coal  &  Coke  Ry.  Co.  v.  Conley  (W.  Va.  1910)  S.  E.  613,  642; 
Hill  v.  Antigo  Water  Co.  (1909)  3  Wis.  R.  R.  Com.  Rep.  623;  Monheimer 
v.  Brooklyn  Union  El.  R.  R.  Co.  (March  8,  1910)  Pub.  Serv.  Comm.  1st 
Dist.  N.  Y.  Nos.  351  &  353  (10  cent  fare  to  Coney  Island)  15;  Pioneer  Tel. 
&  Tel.  Co.  v.  Westenhaver  (Jan.  10,  191 1)  Sup.  Ct.  of  Oklahoma,  No.  503 
(not  yet  reported);  Shepard  v.  Northern  Pac.  Ry.  Co.  (1911)  Fed.  765, 
809;  Columbus  Ry.  &  Light  Co.  v.  Columbus,  C.  C,  S.  D.  Ohio,  E.  Div. 
No.  1206,  Report  of  Special  Master,  June  8th,  1906,  41 ;  Report  of  St. 
Louis  Pub.  Serv.  Comm.  on  Rates  for  Electric  Light,  etc.,  Feb.  17th,  191 1. 
46,  50;  15  Harv.  L.  Rev.  267;  contra  Cedar  Rapids  Water  Co.  v.  Cedar 
Rapids  (1902)  118  la.  234,  91  N.  W.  1081.  Cost  of  engineering:  Hill  v. 
Antigo  Water  Co.  (1909)  3  Wis.  R.  R.  Com.  Rep.  623;  Monheimer  v. 
Brooklyn  Union  El.  Co.  (March  8,  1910)  Pub.  Serv.  Comm.  1st  Dist.  N. 
Y.  Nos.  351  and  353  (10  cent  fare  to  Coney  Island)  ;  Columbus  Ry.  & 
Light  Co.  v.  Columbus,  C.  C,  S.  D.  Ohio,  E.  Div.  No.  1206,  Report  of 
Special  Master,  June  8th,  1906,  41 ;  Report  of  St.  Louis  Pub.  Serv.  Comm. 
on  Rates  for  Electric  Light,  etc.,  Feb.  17th,  191 1,  46;  15  Harv.  L.  Rev. 
contra;  Cedar  Rapids  Gas  Light  Co.  v.  Cedar  Rapids  (1909)  144  la.  426, 
120  N.  W.  966,  970.  Insurance  and  taxes  during  construction:  Hill  v. 
Antigo  Water  Co.  (1909)  3  Wis.  R.  R.  Com.  Rep.  623;  Monheimer  v. 
Brooklyn  Union  El.  R.  R.  Co.  (March  8,  1910)  Pub.  Serv.  Comm.  1st 
Dist.  N.  Y.  Nos.  351  &  353  (10  cent  fare  to  Coney  Island)  15;  Columbus 
Ry.  &  Light  Co.  v.  Columbus,  C.  C,  S.  D.  Ohio  E.  Div.  No.  1206  Report 
of  Special  Master,  June  8th,  1906,  41 ;  Report  of  St.  Louis  Pub.  Serv. 
Comm.  on  Rates  for  Electric  Light,  etc.,  Feb.  17th,  191 1,  50.  Superinten- 
dence of  construction:  Hill  v.  Antigo  Water  Co.  (1909)  3  Wis.  R.  R.  Com. 
Rep.  623;  Columbus  Ry.  &  Light  Co.  v.  Columbus,  C.  C,  S.  D.  Ohio.  E. 
Div.,  No.  1206,  Report  of  Special  Master,  June  8th,  1906.  Piecemeal  con- 
struction was  taken  into  consideration  in  Hill  v.  Antigo  Water  Co.  (1909) 
3  Wis.  R.  R.  Com.  Rep.  623,  but  was  rejected  in  Pioneer  Tel.  &  Tel.  Co.  v. 
Westenhaver  (Jan.  10,  191 1)  Sup.  Ct.  of  Oklahoma,  No.  503  (not  yet  re- 
ported), and  Report  of  St.  Louis  Pub.  Serv.  Comm.  on  Rates  for  Electric 
Light,  etc.,  Feb.  17th,  191 1,  32.  A  similar  item  for  miscellaneous  expenses 
was  allowed  in  Monheimer  v.  Brooklyn  Union  El.  R.  R.  Co.  (March  8, 
1910)  Pub.  Serv.  Comm.  1st  Dist.  N.  Y.  Nos.  351  &  353  (10  cent  fare  to 
Coney  Island)  17,  and  in  Columbus  Ry.  &  Light  Co.  v.  Columbus,  C.  C. 
S.  D.  Ohio,  E.  Div.,  No.  1206,  Report  of  Special  Master,  June  8th,  1906, 
but  rejected  in  Pioneer  Tel.  &  Tel.  Co.  v.  Westenhaver  (Jan.  10,  191 1) 
Sup.  Ct.  of  Oklahoma  No.  503  (not  yet  reported).  Some  of  the  difficulties 
which  are  encountered  in  determining  the  amount  of  allowance  for  interest 
on  capital  invested  during  construction  are  discussed  in  Report  of  St. 
Louis  Pub.  Serv.  Comm.  on  Rates  for  Electric  Light,  etc..  Feb.  17th,  191 1, 
46-50.  In  the  proceeding  last  cited,  a  general  contractor 's  profit  was  not 
considered  to  be  a  proper  allowance.  In  Shepard  v.  Northern  Pac.  Ry. 
Co.  (1911)  184  Fed.  765,  809,  "interest  at  4%  per  annum  on  the  cost  of  re- 
production of  the  railroad  properties  during  one-half  of  the  estimated  times 
of  their  construction"  was  allowed.  This  was  evidently  an  effort  to  find 
a  practical  method  of  averaging  this  item. 
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fact  that  the  bricks  and  mortar  in  a  wall  are  the  only  things 
about  it  visible  to  the  eye  does  not  make  it  sufficient  to  consider 
only  those  two  items  in  determining  the  cost  of  reproduction  of 
that  wall.71  It  is  frequently  difficult,  however,  to  assign  the  other 
necessary  expenditures  to  the  proper  class. 
(to  be  concluded.)72 

Edward  C.  Bailly. 
New  York. 

"Town  of  Bristol  v.   Bristol  &  Warren  Waterworks    (1901)    23   R.   I. 
274,  49  Atl.  974- 

"In  the  next  number  of  this  Volume. 
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NOTES. 

Good  Conscience  as  the  DEcisrvE  Factor  in  Determining  the 
Priority  op  Equities. — The  fundamental  principle  that  a  court  ^  of 
equity  has  jurisdiction  only  in  personam1  gives  rise  to  the  doctrine 
that  the  beneficiary  of  a  trust,  whose  remedy  is  of  course  purely  equit- 
able,2 is  the  owner  of  no  right  in  rem,  but  of  an  obligation  against  the 
trustee.  It  further  seems  that  his  rights  against  the  trustee  or  a 
stranger  who  has  acquired  an  interest  in  the  trust  res  or  has  come  into 
possession  of  it,  cannot  be  determined  simply  by  the  common  method 
of  applying  the  much  abused  maxim  that  "of  equal  equities  the  first 
in  time  shall  prevail."8  The  indiscriminate  use  of  this  and  other 
maxims  has  led  the  authorities  into  much  confusion,4  and  it  is  sub- 
mitted that  in  a  tribunal  whose  jurisdiction  is  based  solely  upon  rules 
of  conscience,5  the  rights  of  the  parties  must  depend  upon  their  relative 

»J.  R.  v.  M.  P.  (1459)  Y.  B.  37  H.  VI  fol.  13  pi  3- 

'Norton  v.  Ray  (1885)  139  Mass.  230;  Ewing  v.  Ewing  (1883)  L.  R. 
9  App.  Cas.  34,  40. 

"It  is,  of  course,  a  prerequisite  to  the  application  of  this  maxim  that 
the  conflicting  equities  should  be  against  the  same  individual  and  with 
respect  to  the  same  res. 

4i  Pomeroy,  Eq.  Jur.  (3rd  ed.)  §§  413,  4*4,  4*5- 

8J.  R.  v.  M.  P.  supra;  see  Boone  v.  Childs  (1836)   10  Pet.  177,  210. 
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conduct,  judged  by  the  standard  of  good  faith.  Thus  the  cestui  que 
trust  will  be  protected  from  any  inequity  on  the  part  of  the  trustee, 
and  similarly  may  enforce  his  equitable  rights  against  any  third 
person6  who  has  taken  with  notice  of  the  trust,  or  who,  though  acting 
in  ignorance,  has  suffered  no  detriment  which  would  entitle  him  to 
the  favor  of  the  court.7  Furthermore,  since  a  stranger,  who  without 
notice  of  the  trust  has  paid  value  for  any  equitable  right  against  the 
trustee  with  reference  to  the  res,  has  done  nothing  in  any  degree 
reprehensible,  he  should  not  be  deprived  of  any  specific  benefit  which 
he  may  have  received  from  the  trustee,  in  pursuance  of  such  right,  even 
though  the  act  of  the  trustee  is  a  fraud  upon  the  original  beneficiary.8 
Upon  notice,  however,  since  a  court  of  equity  will  neither  permit  nor 
encourage  a  breach  of  trust,  the  stranger  may  accept  neither  the  trust 
res  nor  any  legal  or  equitable  interest  therein,  beyond  what  at  the 
time  of  notice  he  had  already  acquired.9 

There  seems  to  be  no  little  conflict  among  the  decided  cases  when 
the  additional  question  is  presented  of  the  effect  of  actual  possession 
of  the  res  upon  opposing  equities  otherwise  equal.10  It  is  submitted 
that  the  solution  of  the  problem  will  be  found  in  a  logical  applica- 
tion of  the  principles  outlined  above.  The  merit  of  the  position  of  a 
bona  fide  purchaser  for  value  of  an  equitable  claim  depends  upon  his 
having  given  consideration,  and  clearly  therefore  extends  only  to 
the  subject  matter  for  which  such  consideration  in  fact  was  paid. 
Accordingly  if  the  value  was  paid  merely  for  an  equity  neither  entitling 
the  purchaser  to  possession  of  the  res  nor  carrying  the  right  of  pos- 
session with  it,  then  actual  possession  contemporaneously  or  subse- 
quently acquired  would  obviously  be  based  upon  no  consideration 
whatsoever.  Since  therefore  for  this  fortuitous  possession  the  pur- 
chaser could  claim  to  have  paid  no  value,  it  would  seem  that  it  could 
not,  even  if  acquired  in  good  faith,  entitle  him  to  favor  on  the  part  of 
a  court  of  chancery,  nor  invest  him  with  any  higher  right  with  refer- 
ence to  the  trust  res  as  against  a  person  with  prior  equity,  than  he 
otherwise  would  have  possessed.  Conversely,  if  the  right  to  actual 
possession  formed  part  of  the  subject-matter  of  his  purchase,  and  if  in 
addition  he  took  without  notice,  obviously  he  would  have  a  complete 
defense  to  any  claim  of  the  original  cestui  que  trust,  and  he  would 
not  be  disturbed  by  the  court.  Finally,  if  the  purchaser  had  ac- 
quired before  notice,  in  addition  to  his  right  in  equity,  a  power  enabling 
him  to  secure  a  legal  title,  as  in  the  case  of  a  pledge,  it  would  be 
clearly  unjust  to  prevent  his  exercising  it  even  after  notice,   since 

*The  phrase  "following  the  trust  res  into  the  hands  of  a  stranger"  as 
commonly  used  in  this  connection  signifies  no  right  in  rem,  but  simply 
the  power  of  equity  to  compel  the  stranger,  if  he  cannot  in  good  conscience 
keep  the  res  for  his  own  benefit,  either  to  surrender  it  or  to  hold  it  sub- 
ject to  the  trust.  The  same  explanation  accounts  for  the  expression  which 
characterizes  the  right  of  the  cestui  que  trust  against  the  stranger  as  one 
in  personam  ad  rem. 

T2  Perry,  Trusts  (5th  ed.)  §  828;  Knight  v.  Knight  (1885)  75  Ga.  386. 

"See  Heath  v.  Crealock  (1874)  L.  R.  10  Ch.  App.  22. 

"Ortigosa  v.  Brown  (1878)  47  L.  J.  Ch.  [n.  s.]  168;  Bush  v.  Bush  (S.  C. 
1849)  3  Strob.  Eq.  131;  Wigg  v.  Wigg  (1739)  1  Atk.  382;  Gallion  v. 
M'Caslin   (Ind.   1820)    1   Blackf.  91. 

"Possession  of  Title  Deeds,  30  Sol.  J.  72,  73;  Lloyd's  Banking  Co.  v. 
Jones  (1885)  L.  R.  29  Ch.  Div.  221;  Rice  v.  Rice  (1854)  2  Drew.  73; 
Manners  V.  Mew  (1885)  L.  R.  29  Ch.  Div.  725. 
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he    could    do    so    without    seeking    the    forbidden    assistance    of    the 
trustee.11 

An  application  of  the  foregoing  principles  seems  to  have  been 
necessary  to  determine  the  priority  of  rights  between  the  parties  in 
the  recent  case  of  the  First  Nat.  Bank  of  Auburn  v.  The  Eastern 
Trust  &  Banking  Co.  (Me.  1911)  79  Atl.  4.  A  company  deposited 
money,  which  it  held  in  trust  for  the  plaintiff  bank,  in  its  individual 
deposit  account  with  the  defendant  bank,  giving  no  notice  of  the  trust 
relation.  Subsequently,  after  notice  and  demand,  the  defendant  re- 
fused to  satisfy  the  plaintiff's  claim,  but  later  applied  the  money  in 
payment  of  notes  on  which  the  depositor  company  was  indebted  to  the 
defendant,  and  which  were  overdue  at  the  time  of  the  deposit  of  the 
trust  fund.  The  plaintiff  successfully  relied  on  the  artificial  rule 
of  law  permitting  a  cestui  que  trust  to  follow  trust  funds  even  when 
so  mingled  by  deposit  to  the  trustee's  personal  account  that  their 
identity  is  lost.12  The  court,  however,  failed  to  consider  the  nature 
and  effect  of  the  banker's  lien,  which  attaches  upon  the  account  of  any 
depositor  who  is  at  the  same  time  indebted  to  a  bank,13  and  which 
therefore  in  the  case  under  consideration  came  into  existence  in  favor 
of  the  defendant  before  notice  of  the  plaintiff's  claim.  Obviously  such 
a  lien  upon  securities  deposited  in  a  bank  must  be  in  the  nature  of  a 
pledge  giving  not  only  a  right  in  equity  and  the  right  of  possession, 
but  also  power  to  appropriate  in  payment  of  the  debt,14  and  it  has  been 
intimated  that  this  doctrine  is  equally  applicable  to  a  deposit  of  funds, 
such  as  that  in  the  principal  case.15  Since,  however,  in  such  circum- 
stances the  lien  attaches  to  a  mere  account,  which  is  simply  a  debt 
of  the  bank  to  the  depositor,  it  clearly  follows  that  it  operates  in 
effect  as  a  set-off  to  any  claim  by  the  depositor  against  the  bank.16 
In  either  view  of  the  nature  of  the  lien,  however,  since  the  right 
is  complete  in  itself  and  may  be  exercised  by  the  appropriation  of  the 
funds  without  the  assistance  of  the  trustee,  it  is  apparent  that  it 
would  be  inequitable  to  prevent  the  defendant,  even  after  notice,  from 
making  such  an  appropriation. 


Classification  of  Extraordinary  Dividends  as  Capital  or  Income. — 
When  corporate  stock  is  devised  in  trust  to  pay  the  income  to  one  for 
life,  with  remainder  over  of  the  shares  themselves  to  another,  the 
courts  of  different  jurisdictions,  all  professing  the  single  purpose  of 
effectuating  the  wishes  of  the  testator  as  declared  in  the  will,  have 
reached  irreconcilable  conclusions  as  to  the  merits  of  the  respective 
claims  of  the  life  tenant  and  remainderman  to  extraordinary  or  bonus 

"Dodds  v.  Hills  (1865)  2  Hem.  &  M.  424;  see  also  Roots  v.  Williamson 
(1888)  L.  R.  38  Ch.  Div.  485. 

129  Columbia  Law  Review  716;  In  re  Mulligan  (1902)  116  Fed.  715; 
In  re  Hallett's  Estate  (1879)  L.  R.  15  Ch.  Div.  696,  709. 

13Nat.  Bank  v.  Insurance  Co.  (1881)  104  U.  S.  54;  Mt.  Sterling  Nat. 
Bank  v.  Green  (1896)  99  Ky.  262. 

"1  Morse,  Banks  &  Banking  (3rd  ed.)  Ch.  XXII;  see  Reynes  v.  Du- 
mont  (1889)   130  U.  S.  354- 

"i  Morse,  Banks  &  Banking   (3rd  ed.)   Ch.  XXII. 

"School  District  in  Greenfield  v.  First  Nat.  Bank  (1869)  102  Mass. 
174;  but  see  Appeal  of  the  Liggett  Spring  &  Axle  Co.  (1885)  111  Pa.  St 
291. 
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dividends.  While  all  jurisdictions  agree  in  discarding1  the  early 
English  doctrine  that  such  dividends  were  in  every  instance  presumed 
to  be  capital  and  were  added  to  the  corpus  of  the  estate  without  further 
query,2  the  cases  have  failed  to  unite  on  any  one  solution  of  this  ever 
recurring  problem;  and  where  the  question  is  one  of  first  impression 
the  court  finds  itself  confronted  by  at  least  three  divergent  lines  of 
authorities.  A  consideration  of  the  difficulty  of  tracing  a  declared 
dividend  back  to  its  source3  through  the  intricacies  of  the  corporate 
history,4  and  of  the  advisability  of  avoiding  nice  distinctions5  and  of 
adhering  to  some  simple  rule,6  has  given  rise  to  a  doctrine  of  mere 
expediency7  followed  in  England,8  the  Supreme  Court  of  the  United 
States,9  Massachusetts,10  and  some  of  the  other  States,11  and  exempli- 
fied in  the  recent  cases  of  Newport  Trust  Co.  v.  Van  Rensselaer  (R.  I. 
1911)  78  Atl.  1009  and  Jackson  v.  Maddox  (Ga.  1911)  70  S.  E.  865, 
the  first  of  which  decided  that  because  a  dividend  is  cash  it  is  to  be 
treated  as  income,  the  latter  that  a  dividend  of  stock  goes  ipso  facto 
to  the  remainderman.  It  should  be  noted,  however,  that  a  strict  inter- 
pretation of  this  rule  is  seldom  adopted,  and  the  courts  regard  the  sub- 
stance rather  than  the  form  of  the  dividend  as  determinative  of  its 
disposition.12  Thus  if  a  corporation  distributes  its  own  stock  which 
it  has  either  purchased  from  former  holders  or  received  in  satisfaction 
of  a  debt,  the  transaction  is  held  to  result  no  more  in  a  stock  dividend 
than  if  the  payment  had  been  in  cash  or  in  any  other  form  of  corporate 
assets;13  while  a  dividend  in  effect  of  stock  will  not  through  the  mere 
form  of  a  cash  distribution  be  lost  to  the  corpus  of  the  trust  estate.14 
This  doctrine,  however,  is  admittedly  open  to  criticism  on  the  ground 
that  it  makes  the  rights  of  third  parties  as  between  themselves  depend 
upon  an  arbitrary  act  of  the  corporation,15  and  it  has  therefore  been 
rejected  in  a  number  of  jurisdictions. 

The  theory  that  no  heed  should  be  given  to  the  form  of  the  divi- 
dends furnishes  a  common  point  of  departure  for  two  further  doctrines 
which    nevertheless   ultimately    reach    widely   different   results.      The 

'See  Oliver's  Estate   (1890)   136  Pa.  St.  43. 

'Paris  v.  Paris  (1804)   10  Ves.  Jr.  *i8s. 

'See  Bouch  v.  Sproule  (1887)  L.  R.  12  App.  Cas.  385,  308;  in  re  Malam 
L.  R.  [1894]  3  Ch.  578. 

'Smith  v.  Dana  (1905)  77  Conn.  543;  Minot  v.  Paine  (1868)  99  Mass. 
101. 

"Oliver's  Estate  supra. 

'D'Ooge  v.  Leeds  (1900)  176  Mass.  558;  Bulkeley  v.  Worthington 
Ecclesiastical  Society  (1906)  78  Conn.  526. 

'Smith  v.  Dana  supra. 

"See  note  3. 

•Gibbons  v.  Mahon  (1890)   136  U.  S.  549- 

l0Minot  v.  Paine  supra;  Davis  v.  Jackson  (1890)  152  Mass.  58.  This 
is  known  as  the  Massachusetts  rule. 

"De  Koven  v.  Alsop  (1903)  205  111.  309;  Waterman  v.  Alden  (1890) 
42  111.  App.  295;  Millen  v.  Guerrard  (1881)  67  Ga.  284. 

"Leland  v.  Hayden  (1869)    102  Mass.  542. 

"Green  v.  Bissell   (1907)   79  Conn.  547. 

"Rand  v.  Hubbell   (1874)   115  Mass.  461. 

"Pritchitt  v.  Nashville  Trust  Co.  (1896)  96  Tenn.  472;  Carter  v.  Cre- 
hore  (1900)  12  Hawaii  309. 
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courts  of  Pennsylvania,16  on  the  one  hand,  base  their  decisions  on  the 
reasoning  that  since  all  corporate  profits  accumulated  before  the  testa- 
tor's death  must  have  been  considered  by  him  as  a  part  of  his  property, 
they  must  belong  to  the  body  of  the  trust  which  he  bequeaths,  while 
all  the  profits  subsequently  earned  must  have  been  meant  by  him  to  go 
to  the  life  tenant  as  income.17  Accordingly  dividends  declared  after 
the  creation  of  the  trust  are  to  be  apportioned  between  the  remainder- 
man and  life  tenant  with  a  view  to  the  period  during  which  they  or 
the  profits  they  represent  were  earned.18  This  doctrine  is  open  to  the 
seemingly  fatal  objection  of  inconsistency  with  the  well  established 
principle  that  a  stockholder  as  such  has  absolutely  no  right  to  nor 
interest  in  the  assets  of  his  corporation  until  the  actual  declaration 
of  the  dividend.19  The  New  York  courts,  however,  have  escaped  this 
difficulty  by  awarding  the  dividend  to  the  person  entitled  to  it  at  the 
time  of  its  declaration,20  and,  in  the  rule  that  the  source  from  which 
the  dividend  springs  shall  determine  who  is  so  entitled,21  have  reached 
a  conclusion  which  seems  to  be  more  satisfactory  than  the  doctrines 
hitherto  considered.  Thus  dividends  issuing  from  the  profits  of  the 
corporation,  in  whatever  form  declared  or  whenever  earned,  go  to  the 
life  tenant,22  while  those  representing  the  actual  increase  of  capital 
belong  to  the  corpus  of  the  estate  and  are  held  for  the  remainderman.23 
This  principle,  though  affording  no  such  clear  and  easy  guide  for  the 
trustee  as  that  furnished  by  the  Massachusetts  rule,24  nevertheless 
avoids  the  unfortunate  result  of  sacrificing  the  purposes  of  the  testator 
for  the  sake  of  mere  expediency.  It  is  difficult  indeed  to  discover 
between  a  dividend  which  is  paid  in  cash  and  one  which  is  paid  in 
stock,  when  both  are  based  upon  a  division  of  earnings,25  any  sub- 
stantial distinction  which  would  stamp  the  one  as  income,  and  the 
other  as  capital.  In  pursuance  therefore  of  the  testator's  intention  that 
the  former  should  belong  to  the  life  estate  and  the  latter  to  the  re- 
mainderman, the  problem  seems  to  resolve  itself  simply  into  a  question 
whether  the  dividend  consists  merely  in  a  redivision  of  the  capital  of 
the  corporation,  or  in  a  distribution  of  its  earnings.  The  former  must 
continue  capital,  while  the  latter  can  be  only  income. 

"This  is  also  inadvisedly  called  the  American  rule.  See  Carter  v.  Cre- 
hore  supra. 

"Earp's  Appeal  (1857)  28  Pa.  St.  368;  Smith's  Estate  (1891)  140  Pa. 
St.  344,  352;  Holbrook  v.  Holbrook   (1907)  74  N.  H.  201. 

"Instead  of  dividing  the  dividend  according  to  the  profits  on  hand  at  the 
time  of  the  testator's  death,  the  Maryland  courts  take  the  date  of  the  last 
semi-annual  dividend  as  the  dividing  point.  Thomas  v.  Gregg  (1894)  78 
Md.  545. 

"Matter  of  Kernochan  (1887)   104  N.  Y.  618,  623,  627. 

^Matter  of  Kernochan  supra;  see  also  Mann  v.  Anderson  (1899)  106 
Ga.  818. 

nMcLouth  v.  Hunt  (1897)  154  N.  Y.  179;  Lowry  v.  Farmers'  Loan  & 
Trust  Co.  (1902)  172  N.  Y.  137,  143;  Robertson  v.  De  Brulatour  (1907) 
188  N.  Y.  301;  contra,  Chester  v.  Buffalo  Mfg.  Co.  (N.  Y.  1902)  70  App. 
Div.  443,  one  justice  dissenting. 

"Lowry  v.  Farmers'  Loan  &  Trust  Co.  supra;  Hite  v.  Hite  (1892)  93 
Ky.  257- 

"Holbrook  v.  Holbrook  supra. 

!4Minot  v.  Paine  supra. 

^Lowry  v.  Farmers'  Loan  &  Trust  Co.  supra. 
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Necessity  of  Certainty  of  Subject-Matter  and  Objects  of  a 
Trust  in  Part  Charitable. — The  question  whether  a  testamentary 
trust  is  void  for  lack  of  certainly  defined  cestuis  que  trustent  fre- 
quently involves  the  construction  of  powers.  Although  the  donee  of  a 
naked  power  is  of  course  at  liberty  to  exercise  it  or  not,  the  very 
opposite  is  true  where  the  power  is  blended  with  a  trust.1  The  courts 
upon  ascertaining  the  testator's  purpose  to  grant  a  compulsory  power 
will  imply  a  trust,2  and  since  trusts  are  always  imperative,  will  compel 
the  trustee  to  act,8  or  if  necessary  will  assume  the  duty  provided  the 
testator's  intention  is  sufficiently  defined.4  Obviously  that  intention 
is  impossible  to  ascertain  if  the  selection  of  the  particular  beneficiaries 
was  left  to  the  trustee.  Thus  the  question  whether  the  uncertainty 
really  relates  to  the  identity  of  the  beneficiaries  or  merely  to  the 
extent  of  their  respective  interests  becomes  of  prime  importance,  for 
in  the  latter  case  the  fact  that  it  is  at  least  clear  that  the  testator 
intended  each  beneficiary  to  take  something,  moves  the  court  to  admin- 
ister the  trust,6  whereas  in  the  former  it  must  fail  unless  the  trustees 
act.6  In  reaching  the  testator's  intention  it  would  seem  that  where 
the  several  objects  among  which  the  beneficial  interest  is  to  be  dis- 
tributed in  the  trustees'  discretion  are  mentioned  in  the  will  dis- 
junctively, the  trustees  were  intended  to  select  which  of  the  persons 
named  should  become  beneficiaries,  while  the  conjunctive  is  held  to 
indicate  that  the  testator  intended  all  to  take.7  In  the  latter  case  the 
court  can  undertake  the  administration,  and,  unable  to  exercise  the  trus- 
tees' discretion  in  regard  to  apportionment,  will  divide  the  res  equally, 
under  the  maxim  that  equality  is  equity.8 

In  the  case  of  Wilce  v.  Van  Anden  (111.  1911)  94  N.  E.  42,  the 
court  seems  to  have  overlooked  these  considerations.  A  testator  had 
directed  his  trustees  to  fund  his  property  and  use  the  income  and  if 
necessary  the  principal  in  the  payment  of  certain  life  annuities. 
Thereafter  they  were  to  give  such  "part  or  portion  "  of  the  remainder 
as  they  might  think  proper  to  any  one  or  more  of  the  testator's  brothers 
or   sisters    in   need   thereof,9    and   to    devote   the   residue   to    certain 

J2  Sugden,  Powers  (7th  ed.)   158. 

2i  Perry,  Trusts  §  249;  Gibbs  v.  Marsh  (Mass.  1841)  2  Met.  243; 
Greenough  v.  Wells  (Mass.  1852)   10  Cush.  571. 

*2  Sugden,  Powers  (7th  ed.)  158;  Lucas  v.  Lockhart  (Miss.  1848)  10 
Sm.  &  M.  466. 

4Maberly  v.  Turton  (1808)  14  Ves.  499;  Izod  v.  Izod  (1863)  32  Beav. 
242;  Wainwright  v.  Wainwright  (1791)  1  Ves.  Jr.  310.  If  after  the  death 
of  the  donee  without  having  exercised  the  power,  the  res  devolves  upon 
the  heir,  he  will  take  subject  to  the  same  trusts.  Carfoot  v.  Carfoot 
(1664)   1  Ch.  Cas.  35. 

"Lucas  v.  Lockhart  supra;  Izod  v.  Izod  supra. 

•Down  v.  Worral  (1833)  1  M.  &  K.  561;  In  re  Eddowes  (1861)  1  Dr. 
&  Sm.  395;  Robertson  v.  Allen  (Va.  1854)   11  Grat.  785. 

TAdnam  v.  Cole  (1843)  6  Beav.  353. 

•Doyley  v.  The  Attorney  General  (1714)  4  Vin.  Abr.  485;  Lippincott  v. 
Ridgway  (N.  J.  1854)  2  Stockt.  164. 

•Where  the  cestuis  que  trustent  are  uncertain,  the  courts  in  many  juris- 
dictions will  follow  any  clue  to  the  testator's  intention,  as  that  the  property 
should  go  to  such  members  of  a  class  as  might  need  it  most,  and  admin- 
ister the  trust  accordingly.  Bull  v.  Bull  (1830)  8  Conn.  47;  1  Perry, 
Trusts  §  255. 
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charities.  The  court  held  the  bequest  void,  first  for  uncertainty  of  ob- 
jects, since  in  their  opinion  the  trustees  were  free  to  exclude  either 
the  brothers  and  sisters  or  the  charitable  objects  from  the  benefits 
of  the  trust,  and  second  because  of  uncertainty  of  subject-matter, 
arguing  that  as  the  corpus  of  the  fund  might  go  to  paying  the  an- 
nuities and  no  residue  remain  the  trust  must  fail.  It  will  be  observed 
that  the  brothers  and  sisters  were  to  receive  a  "part  or  portion"  of 
that  residue,  and  that  the  charitable  objects  were  mentioned  con- 
junctively with  them.  Keeping  in  mind  the  observations  above  made 
with  reference  to  powers,  it  seems  plain  that  the  trustees'  duty  was 
to  apportion  the  res  between  the  brothers  and  sisters  on  the  one  hand 
and  the  charitable  objects  on  the  other,  and  therefore  that  there  is 
no  uncertainty  as  to  identity  of  beneficiaries.  In  any  case,  how- 
ever, so  long  as  the  trustees  were  willing  to  exercise  the  power,  the 
existence  of  an  option  to  exclude  the  one  class  of  cestuis  que  trustent 
or  the  other  would  have  been  no  reason  for  declaring  the  trust  void. 
The  only  difficulty  in  that  case  would  relate  not  to  its  validity  but  to 
its  susceptibility  of  execution  by  a  court,  and  would  be  no  objection 
to  permitting  the  trustees  to  act.10  The  court,  however,  seems  to  have 
been  influenced  by  the  cases  holding  that  a  trust  for  benevolent  pur- 
poses which  cannot  be  so  construed  as  to  confine  its  objects  to  charities 
in  the  legal  sense  is  void.  But  only  cases  where  the  objects,  so  far  as 
they  are  not  charitable,  are  quite  undefined,  fall  within  this  class.11 
In  view  of  these  considerations  it  seems  impossible  to  sustain  the 
court's  position  in  respect  to  indefiniteness  of  beneficiaries. 

As  the  court  further  decided,  uncertainty  of  subject-matter,  equally 
with  uncertainty  of  objects,  may  doubtless  be  fatal  to  an  attempted 
trust.12  But  here  too  it  would  seem  that  uncertainty,  to  have  this 
effect,  must  relate  to  identity.  Speaking  accurately,  therefore,  the 
res  is  not  uncertain  because  of  a  possibility  that  it  may  be  exhausted, 
and  that  possibility  seems  to  be  no  ground  for  declaring  a  trust  void, 
as  is  indicated  by  the  analogy  of  a  remainder  to  a  person  named 
after  a  devise  for  life  with  unrestricted  power  of  disposal,13  and  by 
the  fact  that  in  equity  mere  possibilities  are  assignable  14  even  in 

"Miller  v.  Atkinson  (1869)  63  N.  C.  537;  Bartlett  v.  King  (1815)  12 
Mass.  537;  King  v.  Parker  (Mass.  1851)  9  Cush.  71.  In  the  last  case 
Shaw,  C.  J.,  said:  "It  is  no  objection  that  at  the  time  there  was  no  court 
of  equity  in  Massachusetts  to  enforce  a  trust  specifically.  It  is  a  question 
not  of  remedy  but  of  construction ;  what  did  the  testator  intend  ?" 

uMorice  v.  The  Bishop  (1805)  10  Ves.  195;  Chamberlain  v.  Stearns 
(1873)  in  Mass.  267.  It  is  said  that  indefiniteness  as  to  the  beneficiaries 
of  the  charity  is  one  of  the  distinguishining  characteristics  of  these  uses. 
See  Saltonstall  v.  Sanders  (Mass.  1865)  11  Allen  446;  Bullard  v.  Chandler 
(1889)    149   Mass.   540. 

12To  prove  the  rule  applicable  to  the  case  under  discussion  the  court 
cited  Mills  v.  Newberry  (1885)  112  111.  123.  That  was  a  case  of  an  abso- 
lute devise  made  on  the  condition  that  any  residue  of  the  property  should  be 
left  by  the  devisee  to  a  person  named,  and  is  obviously  not  in  point  as 
regards  the  principal  case.  Such  a  condition  is  properly  void  as  repugnant 
to  a  devise  of  the  fee. 

"Surman  v.  Surman  (1820)  5  Mad.  123;  Walker  v.  Pritchard  (1887) 
121  111.  221;  2  Woerner,  Administration  (2nd  ed.)  949. 

"Fitzgerald  v.  Vestal  (Tenn.  1856)  4  Sneed  258;  Beckley  v.  Newland 
(1723)  2  P.  Wms.  182;  Wethered  v.  Wethered  (1828)  2  Sim.  183. 
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trust.15  But  in  the  case  under  consideration  the  continued  existence 
of  the  res  depended  merely  on  its  not  being  consumed  in  furthering 
the  use  to  which  it  was  limited  for  certain  lives,  so  that  the  analogy 
to  a  remainder  after  a  life  estate  in  perishable  property  is  very  close. 
It  is  settled  that  such  remainders  are  good  although  because  of  the 
disappearance  of  the  subject-matter  their  enjoyment  may  never  be 
realized,16  and  it  is  therefore  conceived  that  no  reason  can  be  found 
why  they  should  not  support  a  trust  equally  with  a  mere  possibility. 
In  view  of  their  analogy  to  the  case  under  consideration  it  seems  to 
follow  that  the  court  should  have  sustained  the  trusts  in  question. 
Indeed  the  chief  difficulty  on  both  branches  of  the  case  appears  to  have 
arisen  from  the  use  of  a  word  so  broad  of  application  as  "uncertainty," 
and  it  seems  that  had  the  more  accurate  term  "indefiniteness"  been 
employed  the  court  might  have  reached  a  more  satisfactory  conclusion. 


Preferences  to  Corporate  Directors. — In  recognizing  that  the 
relation  of  a  director  toward  his  corporation  is  of  a  fiduciary  nature, 
the  courts  have  established  a  doctrine  not  always  easy  of  application. 
Thus,  while  it  is  readily  perceived  that  according  to  this  theory  the 
director  must  be  amenable  for  such  breaches  of  trust  as  a  fraudulent 
misapplication  of  corporate  assets,1  the  exact  consequences  of  the  di- 
rector's status  are  somewhat  difficult  of  determination  as  affecting  his 
right  to  receive  a  preference  from  his  corporation.  In  view  of  the  rule 
now  well  established  that  a  solvent  corporation,  holding  its  property 
free  of  any  trust  in  favor  of  creditors,  may  deal  with  it,  subject  to 
statutory  or  charter  restrictions,  with  the  same  liberty  as  an  indi- 
vidual,2 it  is  clear  that  prior  to  insolvency,  artificial  as  well  as  natural 
persons  must  have  the  power  to  create  preferences  as  they  may  see 
fit,  even  though  a  director  be  the  favored  creditor.  Similarly  this 
should  be  true  where  the  corporation,  though  in  financial  difficulty, 
is  still  a  "going  concern"  with  a  reasonable  expectation  of  ultimate 
success.  Furthermore,  even  when  the  liabilities  of  a  corporation  ex- 
ceed its  assets,  and  it  has  ceased  to  do  business,  or  has  taken  or  is 
about  to  take  a  step  which  is  likely  to  incapacitate  it  for  conducting 
the  corporate  enterprise,3  although  in  some  few  States  the  mere  fact 
of  its  insolvency  still  operates  to  convert  its  assets  into  a  trust  fund 
for  the  benefit  of  creditors,4  yet  by  the  great  weight  of  authority  the 
application  of  this  doctrine  is  now  restricted  to  property  in  process 

"Hobson  v.  Trevor  (1723)  2  P.  Wms.  191. 

"Walker  v.  Pritchard  supra;  Evans  v.  Inglehart  (Md.  1834)  6  Gill  & 
J.  171;  Major  v.  Herndon   (1879)   78  Ky.  123. 

'His  responsibility  of  course  is  primarily  toward  the  corporation  rather 
than  toward  the  stockholders,  with  whom  he  has  no  legal  privity.  Smith  v. 
Hurd  (Mass.  1847)   12  Met.  371. 

*Morawetz,  Private  Corporations  (2nd  ed.)  §  802;  5  Thompson,  Cor- 
porations §§  6482,  6496;  and  see  Ames  v.  Heslet  (1897)  19  Mont.  188; 
Worthen  v.  Griffith   (1894)   59  Ark.  562. 

'Corey  v.  Wadsworth  (1891)  99  Ala.  68. 

4In  such  jurisdictions,  of  course,  even  preferences  to  general  creditors  are 
disallowed.  Rouse  v.  Merchant's  Bank  ( 1889)  46  Oh.  St.  493 ;  Conover  v. 
Hull  (1895)  10  Wash.  673;  Lyons-Thomas  Co.  v.  Perry  Stove  Co.  (1893) 
86  Tex.  143. 
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of  administration,5  and  a  corporation  still  in  possession  of  its  prop- 
erty is  ordinarily  at  liberty,  like  an  individual,  to  prefer  not  only 
general  creditors  but  also  its  own  directors,  provided  the  security  be 
given  bona  fide  for  present  advances.6  Such  a  doctrine,  indeed,  seems 
to  be  not  only  proper  on  principle  but  necessary  in  practice,  in  view 
of  the  more  than  possible  contingency  of  the  corporation's  inability  to 
obtain  from  any  stranger  not  interested  in  its  prosperity,  the  financial 
support  perhaps  indispensable  to  its  existence.7 

In  the  recent  case  of  Harle-Haas  Drug  Co.  v.  Rogers  Drug  Co. 
(Wyo.  1911)  113  Pac.  791,  the  plaintiff,  a  corporate  creditor,  sought 
to  set  aside  a  renewal  mortgage  given  by  a  corporation  to  a  director 
to  secure  a  precedent  debt.  The  court  properly  declared  that  a  mere 
renewal  stood  on  the  same  footing  as  the  original  mortgage,  which 
was  given  prior  to  insolvency  and  was  therefore  undeniably  valid;8 
but  the  decision  upholding  the  preference  was  based  chiefly  on  the 
ground  that  in  the  absence  of  bad  faith,  a  transfer  made  to  directors 
to  cover  a  preexisting  indebtedness  is  no  less  valid  than  one  given  in 
return  for  a  present  loan.  Upon  the  question  thus  presented  there  is 
considerable  confusion  among  the  authorities,  and  courts  are  sometimes 
inconsistent  with  their  own  holdings  as  to  preference  to  directors  them- 
selves, in  dealing  with  the  kindred  cases  of  transfers  to  a  near  rela- 
tive,0 or  to  a  creditor  for  whose  claim  the  director  is  a  surety.10  It 
seems  clear,  however,  that  these  transactions,  in  so  far  as  they  tend  to 
further  the  individual  interests  of  the  director,  should  not  because 
of  their  circuity  alone  be  taken  out  of  the  operation  of  the  principles 
governing  preferences  directly  made.  With  the  exception,  then,  of 
the  jurisdictions  still  clinging  to  the  strict  trust-fund  conception,11 
the  courts  which  deny  the  right  of  directors  to  Receive  security  for 
a  preexisting  debt  rely  chiefly  on  the  consideration  that  to  permit 
officers  of  the  corporation  to  profit  by  their  superior  knowledge  and 
position  would  be  inequitable  towards  other  creditors.12     While  it  is 

6Hollins  v.  Brierfield  Iron  Co.  (1893)  150  U.  S.  371 ',  Bank  v.  Ward 
(1901)  in  Fed.  782;  Hospes  v.  Car  Co.  (1892)  48  Minn.  174;  8  Columbia 
Law  Review  303. 

6S  Thompson,  Corporations  §  6509. 

TAnd  in  such  transactions  the  corporation  itself  is  fully  protected  by  the 
fiduciary  relation  existing  between  it  and  its  directors.  Bank  v.  Ward, 
supra. 

"See  Mullanphy  Bank  v.  Schott  (1891)  135  111.  655;  and  note  the  dis- 
tinction taken  in  Off  v.  Jack  (1902)   104  111.  App.  655. 

•Illinois  Steel  Co.  v.  O'Donnell  (1895)  156  111.  624;  Blair  v.  Illinois 
Steel  Co.  (1896)  159  I".  350. 

"Banking  Co.  v.  Mclntyre  (1896)  98  Ga.  503;  Levering  v.  Bimel 
(1897)  146  Ind.  545;  Blair  v.  Illinois  Steel  Co.  supra.  The  decisions  which 
sustain  such  preferences,  while  denying  those  to  directors  personally,  are 
based  on  the  reasoning  that  the  innocent  creditor  should  not  be  made  to 
suffer  merely  because  a  director  has  become  his  surety.  If  however  the 
creditor  has  notice  of  the  director's  position  as  such,  the  hardship  to  the 
former  should  have  no  application  in  a  determination  of  the  power  to  give 
such  preferences. 

uSee  note  4. 

"Rockford  v.  Standard  Co.  (1898)  I7S  HI-  89;  Graham  v.  Carr  (1902) 
130  N.  C.  271;  Olney  v.  Conanicut  Land  Co.  (1889)  16  R  I.  597-  And 
such  jurisdictions  very  properly  frustrate  any  evasion  of  the  spirit  of  their 
rule.  Nixon  v.  Goodwin  (Cal.  1906)  85  Pac.  169;  Mallory  v.  Kirkpatrick 
(1895)  54  N.  J.  Eq.  50.    It  is  consistent  with  this  theory,  however,  for  a 
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doubtless  true  that  preferences,  however  firmly  rooted  in  the  law,  are 
always  in  a  sense  inequitable,18  yet  surely  no  common  creditor  has 
ever  been  debarred  from  receiving  a  preference  solely  on  the  ground 
that  his  information  as  to  the  debtor's  circumstances  was  better  than 
that  of  his  fellows.  Even  therefore  if  such  creditor  is  also  a  di- 
rector, no  sufficient  reason  appears  for  denying  him  the  right  to  resort 
to  all  available  legal  methods  for  securing  the  payment  even  of 
preexisting  claims.14  The  possibility  that  he  may  take  advantage  of  his 
position  to  perpetrate  fraud  being  of  course  only  an  evidential  dif- 
ficulty not  affecting  the  principle  upon  which  his  right  is  based,18 
is  no  ground  for  depriving  him  of  this  privilege.  On  the  other 
hand,  in  upholding  the  validity  of  all  preferences  to  directors  on 
tKe  theory  that  no  fiduciary  relation  exists  between  them  and  the 
creditors,18  and  in  sustaining  such  preferences  despite  misrepresenta- 
tions on  the  part  of  the  recipient  relied  on  by  the  other  creditors,17 
certain  cases  have  gone  to  an  unwarrantable  extreme.  The  true  rule,  it 
is  submitted,  is  the  logical  consequence  of  the  theory  of  the  di- 
rector's fiduciary  capacity.  Upon  the  complete  insolvency  of  the  cor- 
poration, in  the  sense  defined  above,18  even  though  the  assets  are 
not  regarded  in  any  strict  sense  as  a  trust  fund,  still  it  is  apparently 
recognized  that  a  claim  upon  the  director's  duty,  and  a  right  to 
insist  upon  his  good  faith  is  transferred  to  the  creditors  at  the 
same  time  that  they  acquire  the  beneficial  interest  in  the  corporate 
assets.  Since,  however,  the  director  is  not  technically  a  trustee, 
it  would  seem  that  nothing  more  should  be  required  of  him  in 
accepting  preferences  from  his  corporation  than  to  assume  the  burden 
ordinarily  placed  upon  a  fiduciary  of  showing  his  complete  bona 
fides  in  the  transaction.19  Accordingly  the  decision  in  the  principal 
case",  in  refusing  to  set  aside  such  a  preference,  seems  to  be  beyond 
criticism. 


Standing  of  Executors  and  Administrators  in  a  Foreign  Court. — 
The  general  rule  that  an  executor  or  administrator  cannot,  as  such, 
either  sue  or  be  sued  in  a  State  or  country  other  than  the  one  by 

director  to  receive  a  preference  if  he  takes  no  undue  advantage  by  virtue  of 
his  official  position,  Bank  of  Omaha  v.  Clark  (1899)  58  Neb.  183,  and  even 
though  he  voted  therefor,  provided  that  his  vote  was  not  necessary  for  a 
majority.  Swift  &  Co.  v.  Dyer-Veatch  Co.  (1901)  28  Ind.  App.  1;  Lever- 
ing v.  Bimel  supra. 

"Sabin  v.  Columbia  Fuel  Co.  (1893)  25  Ore.  15;  Gould  v.  Little  Rock 
Ry.  Co.  (1892)  52  Fed.  680. 

"Gould  v.  Little  Rock  Ry.  Co.  supra;  Bank  v.  Ward  supra. 

"Corey  v.  Wadsworth  (1897)   118  Ala.  488. 

"Nappanee  Canning  Co.  v.  Murdoch  (1902)  159  Ind.  614. 

1TGarrett  v.  Burlington  Plow  Co.  (1886)  70  la.  697;  Warfield  Co.  v. 
Marshall  Canning  Co.   (1887)   72  la.  666. 

"See  note  3. 

"Additional  safeguards,  as  that  the  burden  of  proof  is  placed  upon  the 
directors  to  show  that  the  transaction  is  not  for  their  benefit  alone,  may 
be  imposed.  Schufeldt  v.  Smith  (1895)  131  Mo.  280;  Grimm  v.  Rubber 
Co.  (1899)  149  Mo.  181.  The  uniform  attitude  of  the  courts  in  scrutinizing 
all  such  transactions  most  closely,  eliminates  the  danger  of  abuse  when  the 
operation  of  the  undoubted  right  to  prefer  general  creditors  is  extended 
to  directors. 
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virtue  of  whose  recognition  he  holds  his  office,1  is  almost  universally 
admitted  and  approved.  The  denial  to  these  personal  representatives2 
of  the  right  to  sue  beyond  the  bounds  of  the  sovereign  State  -whose 
seal  makes  valid  their  letters  of  administration  is  but  a  natural  con- 
sequence of  the  development  of  their  duties  and  powers  through 
legislative  enactment.3  The  courts  have  endeavored  to  sustain  the 
rule  refusing  the  privileges  of  their  processes  to  foreign4  executors 
or  administrators  on  the  ground  that  they  were  solicitous  for  credit- 
ors within  the  State,  and  would  not  aid  in  having  the  assets  of  the 
deceased  removed  from  their  control,  and  thus  compel  their  citizens 
to  seek  the  aid  of  courts  of  a  foreign  jurisdiction.5  When  there  are 
no  creditors  in  the  State,  however,  this  reasoning  has  no  force,6  and 
the  rule  itself  is  at  times  felt  to  be  without  principle,7  but  is  admit- 
tedly too  heavily  weighed  down  with  authorities  to  be  overturned.8 
The  courts,  however,  recognize  that  it  is  a  mere  disability  and  not 
want  of  title  which  prevents  a  foreign  executor  from  suing,9  and 
comity  between  States10  or  compliance  with  the  laws  in  regard  to  tak- 
ing out  ancillary  letters11  or  registering  those  he  already  holds12 
may  remove  his  disability  and  open  to  him  the  doors  of  the  courts.13 
A  foreign  administrator's  immunity  is  as  generally  acknowledged  as 
is  his  disability  to  sue,  and  rests  on  sounder  reasoning.  His  duties 
and  liabilities  are  fixed  by  the  court  which  appoints  him;  to  it  he 
must  account;1*  to  it  alone  is  he  responsible;15  and  therefore  no  in- 
terference by  a  court  of  another  sovereignty  should  be  permitted.16 

'Story,  Confl.  of  L.  §  513- 

2No  distinction  need  be  made  between  administrators  and  executors  in 
considering  their  powers  and  duties.  Redfield,  Law  &  Practice  of  Surro- 
gates Courts  (6th  ed.)  §  515. 

"See  2  Bl.  Com.  494. 

4An  executor  is  foreign  not  because  of  his  residence,  but  because  it  is 
a  foreign  court  which  appoints  him.  Hopper  v.  Hopper  (1891)  125  N.  Y. 
400. 

5Riley  v.  Moseley  (1870)  44  Miss.  37;  Sayre  v.  Helme  (1869)  61  Pa.  St. 
299;  Mansfield  v.  McFarland  (1902)  202  Pa.  St.  173;  Terrell  v.  Crane 
(1881)  55  Tex.  81. 

"See  Taylor  v.  Syme  (1900)  162  N.  Y.  513. 

7Putnam  v.  Pitney  (1891)  45  Minn.  242,  245. 

8See  Putnam  v.  Pitney  supra. 

"Beaman  v.  Elliot  (Mass.  1852)  10  Cush.  172;  and  see  Gregory  v. 
McCormick  (1893)  120  Mo.  657;  Walker  v.  Welker  (1893)  55  111.  App.  118; 
Smith  v.  Peckham  (1876)  39  Wis.  414. 

10See  Boyd  v.  Lambeth  (1852)  24  Miss.  433.  The  New  England  Colonies 
originally  had  a  mutual  understanding  in  regard  to  permitting  suits  by 
each  other's  administrators.    See  Goodwin  v.  Jones  (1807)  3  Mass.  514. 

"Mere  probate  of  will  is  not  sufficient.  Porter  v.  Trail  (1878)  30  N.  J. 
Eq.  106. 

12See  Smith  v.  Peckham  supra. 

"The  administrator  will  be  permitted  to  sue  in  case  it  is  impossible  for 
him  to  qualify  by  getting  ancillary  letters.  Doud  v.  Wolf  (Pa.  1854) 
1  Pitts.  107;  Purple  v.  Whithed  &  Trustee  (1876)  49  Vt.  187. 

"Vaughan  v.  Northup   (1841)   15  Pet.  1;  Boyd  v.  Lambeth  supra. 

"Lewis  v.  Parrish  (1902)  115  Fed.  285;  Snyder  v.  Hochstetler  (1893) 
88  la.  621. 

'"Collins  v.  Steuart  (N.  Y.  1896)  2  App.  Div.  271. 
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Accordingly  most  jurisdictions  hold  void  a  judgment  rendered  against 
an  executor  or  administrator  of  a  foreign  State,17  even  though  he 
appeared  voluntary  to  defend18  or  himself  instituted  the  action,10 
and  the  real  facts  rather  than  the  mere  wording  of  the  pleadings  will 
determine  the  true  character  of  the  defendant.20 

This  lack  of  jurisdiction21  of  the  courts  of  one  State  over  the 
executors  and  administrators  of  another,  while  approved  as  a  broad 
principle,  is  nevertheless  denied  on  slight  pretext22  when  the  court's 
jealousy  for  the  interests  of  its  own  citizens  is  aroused.23  In  an 
action  at  law  an  executor  can  usually  plead  successfully  the  foreign 
source  of  his  responsibility,24  but  if  on  any  ground  the  suit  can  reach 
the  ear  of  equity  the  executor  will  be  required  to  answer,  if  the 
court  has  jurisdiction  of  his  person.25  The  mere  fact,  indeed,  that 
the  foreign  administrator  still  has  undistributed  funds  on  hand  should 
not  give  even  courts  of  equity  control  over  him,  unless  he  is  guilty 
of  a  breach  of  trust,28  or  of  positive  misconduct,27  or  there  is  danger 
that  the  assets  which  he  holds  will  be  wasted;28  but  even  this  limita- 
tion is  frequently  disregarded,  and  if  the  executor  comes  into  the 
State  bringing  assets  with  him20  or  collects  them  there,  without  fur- 
ther query  he  is  held  to  be  a  trustee  and  therefore  subject  to  the 
orders  of  the  court.80  On  whatever  ground  it  holds  him,  however, 
the  court  is  governed  by  the  law  of  the  jurisdiction  to  which  he  is 
primarily  liable.31  An  especial  willingness  to  hold  the  administrator 
a  trustee  is  evinced  in  those  cases  where  part  of  the  assets  which 

"Jefferson  v.  Beall  (1897)  117  Ala.  436;  Judy  v.  Kelly  (1849)  11  111.  ail. 

"Jefferson  v.  Beall  supra;  Greer  v.  Ferguson  (1892)  56  Ark.  324.  For 
a  case  holding  that  because  of  his  appearance  the  defendant  was  estopped 
to  deny  that  he  was  an  executor  liable  in  that  court,  see  Davis  v.  Con- 
nelly's Ex'rs   (Ky.  1843)   4  B.  Mon.  136. 

"Parsons  v.  Lyman  (1859)  20  N.  Y.  103,  112;  Brookshire  v.  Dubose 
(N.  C.  1855)  2  Jones  Eq.  276. 

"Collins  v.  Steuart  supra. 

"This  is  sometimes  placed  not  on  a  lack  of  jurisdiction,  but  on  reasons 
of  policy.  See  Alger  v.  Alger  (N.  Y.  1884)  31  Hun  471;  Norman's  Adm'r 
v.  Grognard  (1865)  17  N.  J.  Eq.  425. 

"See  Brown  v.  Knapp  (1879)  79  N.  Y.  136,  143. 

"Montgomery  v.  Boyd  (N.  Y.  1903)  78  App.  Div.  64;  Johnson  v.  Jackson 
(1876)  56  Ga.  326. 

"Field  v.  Gibson  (N.  Y.  1878)  56  How.  Pr.  232;  Metcalf  v.  Clark  (N. 
Y.  1864)  41  Barb.  45. 

"Gulick  v.  Gulick  (N.  Y.  i860)  33  Barb.  92. 

"Marshall  v.  Bresler  (N.  Y.  1885)  1  How.  Pr.  [n.  s.]  217;  Falke  v. 
Terry  (1904)  32  Colo.  85. 

"Lewis  v.  Parrish  supra. 

"Lewis  v.  Parrish  supra;  Manion's  Adm'r  v.  Titsworth  (Ky.  1857)  18 
B.  Mon.  583,  597;  Field  v.  Gibson  supra;  but  see  Hedenberg  v.  Hedenberg 
(1878)  46  Conn.  30. 

"Tunstall  v.  Tollard's  Adm'r  (Va.  1840)   11  Leigh  1,  24. 

30Oney  v.  Ferguson  (1895)  41  W.  Va.  568;  Keiningham  v.  Keiningham's 
Ex'r  (Ky.  1903)  71  S.  W.  497;  Hussey  v.  Sargent  (1903)  116  Ky.  53,  74; 
Beeler  v.  Dunn   (Tenn.  1859)  3  Head  87. 

"Norman's  Adm'r  v.  Grognard  supra;  Manion's  Adm'r  v.  Titsworth 
supra. 
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he  holds  is  land  situated  within  the  control  of  the  court.32  Where  the 
hands  of  the  administrator  are  empty,  either  through  his  misconduct 
or  because  he  has  accounted  to  the  court  which  appointed  him33 
and  has  been  discharged,  there  being  no  trust  res,  it  is  evident  that 
no  ground  remains  for  holding  the  administrator  a  trustee.  With- 
out attempting,  however,  to  justify  their  position  by  any  such  theory, 
the  courts,  in  order  to  afford  a  remedy34  or  prevent  a  total  failure  of 
justice,35  have  boldly  entertained  suits  against  foreign  administrat- 
ors.36 This  tendency  is  well  illustrated  by  the  recent  case  of  Cutrer 
y.  State  of  Tennessee  (Miss.  1911)  54  So.  434,  in  which  an  admin- 
istrator, having  received  his  letters  from  a  Tennessee  court,  ob- 
tained a  sum  of  money  in  that  State  and  then,  removing  it  to  Mis- 
sissippi, squandered  the  entire  fund.  In  an  equity  action  against 
the  administrator  and  his  bondsmen  the  question  of  the  jurisdiction 
was  squarely  presented  to  the  court,  but  although  no  theory  of  trust 
law  could  be  invoked  because  no  assets  remained,  and  although,  as  was 
pointed  out  in  the  dissenting  opinion,  the  action  was  for  a  money 
judgment  alone,  the  court  nevertheless  held  that  to  prevent  a  total 
failure  of  justice  it  would  not  refuse  to  hear  the  cause.  While 
plainly  in  contravention  of  the  broad  rule  originally  recognized,  this 
decision  did  not  conflict  with  the  spirit  of  the  modern  authorities 
and  would  seem  to  be  justified  by  its  results. 


The  Eight  to  Immunity  from  Wrongful  Publicity. — The  concep- 
tion of  a  right  of  privacy,  though  of  very  recent  origin,1  has  already 
received  the  sanction  of  so  many  judges  that  it  cannot  be  dismissed 
as  a  mere  ephemeral  theory.2  Though  not  passed  upon  by  a  court  of 
record  prior  to  1891,3  many  earlier  cases  contained  elements  involving 
the  existence  of  such  a  right,  and  in  spite  of  the  fact  that  the  decisions 

32Clopton  v.  Booker  (1872)  27  Ark.  482;  see  McNamara  v.  Dwyer 
(N.  Y.  1838)  7  Paige  239. 

83See  Ordronaux  v.  Helie  (N.  Y.  1846)  3  Sandf.  Ch.  *5i2,  519. 

"Johnson  v.  Jackson  supra. 

35McNamara  v.  Dwyer  supra;  Colbert  v.  Daniel  (1858)  32  Ala.  314,  331; 
Atchison's  Heirs  v.  Lindsey  (Ky.  1845)  6  B.  Mon.  86. 

""See  Lake  v.  Hardy  (1876)  57  Ga.  459,  467. 

'The  first  definite  presentation  of  the  idea  in  our  legal  history  seems 
to  have  been  in  a  very  able  article  in  4  Harv.  L.  Rev.  193.  It  was,  how- 
ever, well  recognized  in  the  Roman  Law,  and  is  embodied  in  the  law  of 
France  to-day. 

'This  doctrine  has,  however,  been  rejected  in  Henry  v.  Cherry  (1909) 
30  R.  I.  13,  and  in  Roberson  v.  Folding  Box  Co.  (1902)  171  N.  Y.  538. 
The  latter  case,  however,  resulted  in  a  statute  declaring  the  existence  of 
such  a  right.  Laws  of  N.  Y.  1903,  c.  132,  p.  308.  It  has  also  been  dis- 
countenanced in  Atkinson  v.  Doherty  (1899)  121  Mich.  372,  although  that 
case,  like  that  of  Schuyler  v.  Curtis  (1895)  147  N.  Y.  434,  only  decided 
that  a  right  of  privacy  dies  with  the  person,  and  does  not  descend  as  an 
asset  to  his  representative.  For  a  partial  list  of  contrary  decisions  see 
note  16  infra. 

'Though  the  point  was  involved  in  the  unreported  case  of  Manola  v. 
Stevens  in  1890,  the  first  reported  cases  seem  to  be  Special  Term  decisions 
of  the  New  York  Supreme  Court  in  1891 :  Schuyler  v.  Curtis,  27  Abb. 
N.  C.  387,  overruled  in  147  N.  Y.  434  supra,  and  Mackenzie  v.  Soden  Min- 
eral Springs  Co.  27  Abb.  N.  C.  402. 
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were  rested  upon  other  grounds  it  seems  fairly  inferable  that  some  such 
idea  was  a  factor  in  the  minds  of  the  courts.  The  need  of  such  a 
principle  arises  from  man's  instinctive  demand  to  live  his  own  life 
free  from  undue  interference  from  others;  and  while  natural  justice  is 
no  longer  a  ground  on  which  decisions  are  expressly  based,4  it  has  the 
greatest  influence  in  moulding  legal  and  equitable  principles  into 
shape  to  fit  new  sets  of  facts.5  The  courts  in  these  early  cases,  how- 
ever, bound  down  by  conservatism,  were  often  forced  to  the  point  of 
obviously  straining  recognized  principles  in  order  to  grant  relief;  for 
as  this  right  of  privacy  has  usually  been  invoked,  or  the  need  of  it  felt, 
in  suits  for  an  injunction,  equity,  conceiving  that  it  could  not  act 
unless  a  breach  of  trust  or  confidence  or  a  question  of  property  were 
involved,  has  usually  either  refused  relief8  or  has  worked  out  one  of 
these  elements,  however  illogical  in  some  cases  the  process  may  have 
been.7  In  certain  decisions,  however,  which  grant  relief  professedly 
on  the  ground  of  breach  of  trust  or  confidence,  it  is  so  difficult  to  dis- 
cover these  elements,  and  so  apparent  that  the  controlling  factor  was 
really  the  court's  desire  to  protect  the  plaintiff's  right  of  privacy 
irrespective  of  any  confidential  relation  between  him  and  the  defendant, 
that  a  conclusion  refusing  to  recognize  this  right,  even  in  a  case 
involving  no  such  relation,  would  seem  an  inconsistency.  Similarly,  in 
the  case  of  a  private  letter  devoid  of  all  pecuniary  value,  when  it  is 
held  that  the  writer  has  given  a  property  to  the  addressee  for  the  pur- 
poses of  reading  and  keeping  it,  and  yet  that  the  gift  is  so  restricted 
as  to  leave  a  property  in  the  sender  for  all  other  purposes,8  it  is  hard 
to  discern  in  this  residuary  "property"  anything  more  than  an  indirect 
recognition  of  the  right  of  privacy,  and  such  also  seems  to  be  the 
explanation  of  the  holding  that  one  has  a  "property"  right  in  his  name.9 
It  is  true,  indeed,  that  in  many  cases  the  property  right  upon  which 
the  decision  was  rested  was  actually  clearly  present  as  well  as  the 
right  of  privacy.10  Thus  if  it  is  fair  to  conceive  of  the  elastic  term 
"property"  as  the  possession  of  rights  exercisable  in  the  enjoyment  of 
that  which  is  susceptible  of  some  pecuniary  value,  however  slight,  it 
would  seem  that  the  unauthorized  use  of  a  personal  likeness  for  pur- 
poses of  profit  is  an  invasion  both  of  property11  and  of  privacy.    Such 

4i  Pomeroy,  Eq.  Jur.  §  57. 

3As  witness  the  cases  decided  under  the  influence  of  Lord  Mansfield. 

'Clark  v.  Freeman  (1848)  11  Beav.  112;  Dockrell  v.  Dougall  (1898)  78 
L.  T.  [n.  s.]  840. 

7Gee  v.  Pritchard  (1818)  2  Swanst.  402;  Yovatt  v.  Winyard  (1820)  1 
Jac.  &  W.  393;  Folsom  v.  Marsh  (1841)  2  Story  C.  C.  100;  Pollard  v. 
Photographic  Co.   (1888)  L.  R.  40  Ch.  Div.  345. 

'Pope  v.  Curl  (1741)  2  Atk.  342;  Folsom  v.  Marsh  supra;  Gee  v. 
Pritchard  supra;  2  Story,  Eq.  Jur.  (13th  ed.)  §§  946-948. 

"See  Edison  v.  Edison  Polyform  Mfg.  Co.  (1907)  73  N.  J.  Eq.  136;  Max- 
well v.  Hogg  (1867)  L.  R.  2  Ch.  307;  Brown  Chemical  Co.  v.  Meyer  (1891) 
139  U.  S.  540;  Mackenzie  v.  Soden  Mineral  Springs  Co.  supra. 

"It  is  well  established  that  productions  of  the  mind  are  in  every  sense 
property,  and  protection  as  such  is  accorded  to  the  thoughts  themselves 
rather  than  the  substance  upon  which  they  are  communicated.  Queens- 
berry  v.  Shebbeare  (1758)  2  Eden  C.  329;  Woolsey  v.  Judd  (N.  Y.  1855) 
4  Duer  379;  Abernethy  v.  Hutchison  (1825)  3  L.  J.  Ch.  209;  Caird  v. 
Sime   (1887)  L.  R.  12  App.  Cas.  326. 

"Corliss  v.  Walker  (1894)  64  Fed.  280. 
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was  the  decision  in  the  recent  case  of  Munden  v.  Harris  (Mo.  1911) 
134  S.  W.  1076,  which  further  upheld  the  existence  of  the  latter  right 
as  a  right  entitled  to  protection  at  law  and  in  equity.  But  though  the 
two  elements  may  often  be  involved  in  the  same  case,  they  should  be 
carefully  distinguished,  and  it  seems  clear  that  privacy  itself  can  under 
no  view  be  classed  as  property,  unless  the  startling  conception  be 
adopted  that  every  right  is  within  the  scope  of  that  term.12 

It  becomes  necessary,  then,  to  determine  whether,  as  held  in  the 
principal  case,  this  right  of  privacy  exists  upon  common  law  principles 
as  a  legal  personal  right.  It  seems  fair  to  argue  that  it  should  be  em- 
braced within  the  guarantee  of  personal  security,  which  includes  the 
right  to  the  enjoyment  of  life,  and  is  invaded  by  a  deprivation  of  those 
privileges  and  immunities  which  are  reasonably  necessary  to  such 
enjoyment  according  to  the  temperament  of  the  individual.13  The 
common  law  liabilities  imposed  upon  scolds  and  eavesdroppers14  seem 
possibly  to  spring  from  a  similar  right  to  quiet  and  repose,  and  an 
analogy  may  also  be  found  in  the  law  of  libel,  for  apart  from  damage 
in  a  business  or  professional  sense,  an  injury  to  reputation  in  the  last 
analysis  is  purely  one  of  sentiment.  It  seems,  then,  that  there  is 
inherent  in  our  jurisprudence  a  personal  right  in  the  nature  of  a  right 
to  privacy,  whose  recognition  contravenes  no  policy  of  the  law.  Fur- 
thermore, in  view  of  the  strong  tendency  of  equity  in  certain  classes  of 
cases  to  entertain  questions  involving  neither  property  nor  breach  of 
trust,15  it  would  seem  that  this  right  should  be  entitled  to  the  protec- 
tion of  equity  in  the  rare  cases  when  no  legal  remedy  could  be  had. 
But  the  doctrine  of  an  absolute  right  to  privacy,  if  adopted  without 
qualification,  would  evidently  result  in  prohibiting  acts  long  recog- 
nized as  lawful,  and  not  intended  to  be  embraced  within  it,  and  it 
would  conflict  to  a  very  great  extent  with  the  principle  of  liberty  of 
speech  and  of  the  press.16  If,  however,  the  right  were  less  broadly 
stated  as  an  "immunity  from  wrongful  publicity,"  these  difficulties 
would  largely  be  obviated;  the  line  of  demarcation  in  determining 
what  should  constitute  the  wrong  would  be  ascertainable  as  readily 
as  it  is  in  cases  involving  negligence  and  reasonable  user;  and  the 
sound  distinction  betwen  men  who  have  waived  their  immunity  by 
entering  on  a  public  life,  and  those  whose  mode  of  life  is  a  private 
one,   would   be  not  only  preserved  but   accentuated. 

"Dixon  v.  Holden  (1869)  L.  R.  7  Eq.  488;  Schuyler  v.  Curtis  (1895) 
147   N.   Y.  434,  dissenting  opinion. 

"Pavesich  v.  Insurance  Co.   (1905)    122  Ga.   190. 

"4  Bl.  Com.  168. 

"Note  7  supra;  see  also  Snell,  Principles  of  Equity  (1st  Am.  ed.)  501; 
1  Pomeroy,  Eq.  Jur.  §  1354;  Farina  v.  Silverlock  (1856)  6  De  G.  M  &  G. 
213;  Pierce  v.  Proprietors  (1872)  10  R.  I.  227;  Routh  v.  Webster  (1847) 
10  Beav.  561;  Loog  v.  Bean  (1884)  L.  R.  26  Ch.  Div.  306.  Note  the 
language  used  by  Lord  North  in  Pollard  v.  Photographic  Co.  supra,  at 
p.  354,  and  by  Lord  Cottenham  in  Walworth  v.  Holt  (1841)  4  Myl.  &  C. 
619,  635. 

"This  is  recognized  in  Pavesich  v.  Insurance  Co.  supra;  Corliss  v. 
Walker  supra;  Edison  v.  Edison  Polyform  Mfg.  Co.  supra;  Foster-Milburn 
Co.  v.  Chinn  (1909)  134  Ky.  424,  a  list  which  includes  all  the  cases  in 
courts  of  last  resort  squarely  recognizing  the  right  of  privacy. 


NOTES.  569 

Respective  Rights  of  Individual  and  Partnership  Creditors  in 
Bankruptcy  Proceedings. — A  consideration  of  the  principles  governing 
the  right  of  the  creditors  of  a  partner  in  a  bankrupt  firm  to  proceed 
against  the  assets  of  the  firm  was  presented  in  the  recent  case  of  In  re 
Eflinger  (D.  Md.  1911)  184  Fed.  728.  Since  at  common  law  the  interest 
of  each  partner  in  the  partnership  assets  was  only  a  right  to  a  share 
in  the  proceeds  of  the  partnership  property  after  all  firm  debts  had 
been  paid,1  the  individual  creditors  of  one  partner  could  proceed  against 
the  firm  assets  only  after  all  claims  due  to  the  creditors  of  the  partner- 
ship had  been  paid  and  the  partnership  dissolved.2  On  the  other  hand, 
since  partnership  debts  were  simply  obligations  of  the  individual  part- 
ners,3 firm  creditors  could  proceed  against  the  estate  of  any  one  of 
the  partners  even  though  sufficient  joint  assets  existed  to  satisfy  all 
partnership  debts.4  Though  it  would  seem  to  be  a  corollary  of  this  rule 
that  firm  creditors  who  have  exhausted  the  firm  assets  should  be  allowed 
to  prove  in  competition  with  the  creditors  of  an  individual  partner 
against  the  assets  of  the  invidual  estate,5  this  question  has  been  the 
subject  of  much  discussion  and  disagreement.  The  courts  have  now 
generally  adopted  the  view  that  since  of  course  the  firm  creditors 
have  priority  in  the  distribution  of  firm  assets,  it  is  only  equitable  that 
the  proceeds  of  the  individual  estates  should  be  first  available  to  indi- 
vidual creditors.6  Illogical  under  this  general  rule,  but  more  con- 
sistent than  it  with  the  original  theory  of  a  partnership,  is  the  well 
established  exception  which  recognizes  the  right  of  firm  creditors,  in 
the  total  absence  of  firm  assets,  to  proceed  directly  against  the  indi- 
vidual estate,7  and  which,  though  limited  at  its  inception  to  specific 
instances,  has  in  some  jurisdictions,  by  a  misconception  of  its  proper 
scope,  been  so  extended  as  to  affect  the  whole  law  of  distribution.8 
The  Federal  Bankruptcy  Act  of  1898,9  however,  while  adopting  in  terms 
the  general  rule  above  mentioned,10  makes  no  reference  to  any  exception 
thereto,  and  the  fact  that  the  existence  of  such  an  exception,  based 
upon  the  common  law  theory  of  a  partnership,  is  inconsistent  with  the 
doctrine  of  partnership  entity  laid  down  by  that  Act,11  would  indicate 
that  it  was  intended  to  be  abolished.12 

In  the  case  under  discussion,  the  rights  of  an  individual  creditor 
of  a  bankrupt  partner  whose  firm  was  also  bankrupt,  were  further 

^ennybacker  v.  Leary  (1884)  65  la.  220;  Darby  v.  Darby  (1856)  3 
Drew.  495;  Burdick,  Partnership  (2nd  ed.)  272. 

"Eighth  Nat.  Bank  of  N.  Y.  v.  Fitch  (1872)  49  N.  Y.  539;  Fox  v.  Ham- 
bury  (1776)  Cowp.  445. 

"Rice  v.  Shute  (1770)  5  Burr.  2611. 

4Hamsmith  v.  Espy  (1862)  13  la.  439;  Louden  v.  Ball  (1883)  93  Ind. 
232;   Rice  v.  Shute  supra. 

"Camp  v.  Grant  (1851)  21  Conn.  41;  4  Columbia  Law  Review  595. 

"Wilder  v.  Keeler  (N.  Y.  1832)  3  Paige  167;  Ex  parte  Elton  (1706)  3 
Ves.  Jr.  238;  Ex  parte  Crowder  (1715)  2  Vera.  706. 

'Ex  parte  Pinkerton  (1801)  6  Ves.  Jr.  814;  Ex  parte  Hill  (1802)  2 
B.  &  P.  [n.  r.]  191-n. 

'In  re  Wilcox  (1809)  94  Fed.  84. 

•30  U.  S.  Statutes  at  Large  548. 

10§  5-/- 

"8  Columbia  Law  Review  391 ;  «*•  599- 

"In  re  Janes  (1904)  133  Fed.  912;  In  re  Wilcox  supra. 
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illustrated  by  the  plaintiff's  attempt  to  prove  two  claims  against  the 
firm.  As  regards  the  first  of  these,  the  partner  had  given  a  deed  of 
trust  of  land  belonging  to  him  individually  to  a  bank,  as  security  for 
certain  firm  notes  held  by  it.  The  bank  sold  the  land,  and  not 
realizing  from  it  the  amount  of  the  notes,  proved  the  debt  against 
the  firm.  A  portion  only  of  the  pro  rata  dividend  awarded  to  firm 
creditors  was  sufficient  to  satisfy  the  remainder  of  the  bank's  claim. 
It  was  held  that  the  partner's  estate  should  be  subrogated  to  the  bank's 
rights  against  the  bankrupt  firm,  and  that  the  plaintiff  could  therefore 
prove  the  debt.  Although  at  common  law  it  was  impossible  to  allow 
proof  of  such  a  claim,  for  the  reason  that  it  amounted  to  permitting 
a  partner  to  prove  against  himself  in  competition  with  his  own 
creditors,  the  same  result  was  nevertheless  reached,  on  a  theory  of  equit- 
able subrogation,  by  granting  an  order  setting  aside  from  the  firm 
assets  an  amount  equal  to  the  partner's  claim,  for  the  benefit  of  his 
individual  creditors.13  The  Act  of  1898,  by  making  the  partnership  an 
entity,14  and  providing  that  "the  court  may  permit  the  proof  of  the 
claim  of  the  partnership  estate  against  the  individual  estate  and  vice 
versa"15  removed  the  technical  difficulty  of  the  common  law,  and  the 
plaintiff's  claim  in  the  case  under  consideration  was  therefore  properly 
allowed.16  The  plaintiff  also  sought  to  prove  against  the  partnership 
in  competition  with  partnership  creditors  a  debt  due  from  the  firm  to 
the  estate  of  the  individual  partner,  her  debtor,  and  to  receive  a  divi- 
dend thereon.  It  was  held  that  although  under  the  Statute  this  debt 
might  be  proved,  the  plaintiff  could  not  receive  a  dividend  until  all 
claims  of  firm  creditors  had  been  satisfied  in  full.  Of  course  at  common 
law,  for  the  reasons  already  mentioned,  it  was  impossible  even  to  allow 
proof  of  such  a  debt,  but  since  in  consequence  of  the  Act  of  1898  a 
partnership  in  such  circumstances  is  now  an  entity  distinct  from  the 
persons  who  compose  it,  and  is  therefore  capable  of  becoming  indebted 
to  the  individual  partners,  and  since  the  Statute  specifically  provides 
that  proof  of  such  debts  may  be  admitted,  the  construction  put  upon 
it  by  the  court  would  seem  to  be  an  undue  restriction  of  the  legislative 
intent.17  This  conclusion  is  borne  out  by  the  consideration  that  such 
an  interpretation  destroys  any  effect  of  the  Statute  upon  the  substantial 
rights  of  the  parties. 

"In  re  Foot  12  N.  B.  R.  337;  In  re  Hind  (1887)  L.  R.  Ir.  23  Ch.  217. 
"8  Columbia  Law  Review  391. 

1:'§  s-g. 

"Burdick,   Partnership    (2nd  ed.)    315. 

1TBurdick,  Partnership   (2nd  ed.)   311;  Lowell,  Bankruptcy  361. 
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Jerome  Michael,  Editor-in-Charge. 

Agency — Unauthorized  Act  of  Agent — Ratification  by  Retention 
of  Benefits. — The  defendant's  agent  borrowed  money  without  au- 
thority, and  the  court  inferred  from  the  testimony  that  the  money  was 
expended  for  the  benefit  of  the  defendant.  Until  the  due  bill  which  the 
agent  had  given  was  presented  for  payment,  the  defendant  was  ignorant 
of  this.  Held,  the  defendant  was  estopped  to  deny  the  agent's  au- 
thority. Wall  v.  The  Chelsea  Plantation  Club  (S.  C.  1911)  70  S. 
E.  434. 

On  these  facts  it  is  difficult  to  discover  any  foundation  for  an 
estoppel,  and  in  similar  cases  the  authorities  usually  rest  the  princi- 
pal's liability  on  ratification.  Huffcut,  Agency  §  30;  Bacon  v.  Johnson 
(1885)  56  Mich.  182.  Thus  where  the  principal  has  in  his  hands  the 
avails  of  his  agent's  act  and  declines  to  relinquish  them,  the  rule 
ordinarily  is  that  he  has  ratified  the  transaction  and  is  therefore  ac- 
countable for  its  accompanying  liability,  since  he  cannot  be  permitted 
to  take  its  benefits  and  shirk  its  burdens.  Bristow  v.  Whitmore 
(1861)  9  H.  L.  Cas.  391;  Huttig  Door  Co.  v.  Gitchell  (1897)  69  Mo. 
App.  115.  Though  the  principal's  knowledge  of  the  essential  facts  is 
in  general  a  prerequisite  of  ratification,  Huffcut,  Agency  §  37;  Sill  v. 
Pate  (1907)  230  111.  39,  proof  thereof  may  be  dispensed  with  when  the 
principal's  conduct  shows  an  intention  to  ratify  regardless  of  the  facts. 
Huffcut,  Agency  §  37;  Fitzmaurice  v.  Bayley  (1856)  6  E.  &  B.  868; 
see  Kelly  v.  Newburyport  B.  B.  Co.  (1886)  141  Mass.  496.  It  would 
seem,  however,  that  the  doctrine  thus  broadly  stated  is  subject  to  quali- 
fication. Intention  is  an  essential  of  ratification.  Huffcut,  Agency 
§§  31,  33;  Merritt  v.  Bissell  (1898)  155  N.  Y.  396.  Where  the  princi- 
pal declines  to  return  the  avails  of  the  agent's  unauthorized  acts, 
having  an  opportunity  to  do  so,  it  is  not  an  unreasonable  inference 
that  he  intends  to  ratify  them.  But  where  the  principal  has  unwit- 
tingly profited  by  the  transaction  and  on  discovering  the  facts  is  no 
longer  in  a  position  to  return  its  fruits,  it  is  not  reasonable  to  hold 
that  by  merely  declining  to  place  the  third  party  in  statu  quo  he  has 
evinced  an  intention  to  ratify  the  unauthorized  act.  It  seems  that 
the  plaintiff  in  the  principal  case  should,  therefore,  have  sought  relief 
in  another  form  of  action.  See  Keener,  Quasi-Contracts  113,  116; 
Luther  v.  Wheeler  (1905)  73  S.  C.  83. 

Appeal  and  Error — Direction  of  Verdict — Contradictory  Testi- 
mony.— In  an  action  of  tort  for  personal  injuries  the  plaintiff  had 
testified  that  as  the  car  started  she  tried  to  get  hold  of  the  door,  but 
could  not.  On  the  second  trial  she  testified  that  when  thrown  she 
was  holding  to  the  door.  Thereupon  a  verdict  was  directed  for  the 
defendant.  Held,  the  trial  court  correctly  disposed  of  the  cause  in 
view  of  the  inconsistency  of  the  plaintiff's  testimony.  Smith  v.  Boston 
Elevated  By.  Co.  (C.  C.  A.  1st  C.  1911)  184  Fed.  387. 

It  is  frequently  said  that  whenever  a  judge  would  set  aside  a  verdict 
for  one  of  the  parties,  he  may  direct  a  verdict  for  the  other.  Penn.  B. 
B.  Co.  v.  Martin  (1901)  111  Fed.  586;  Thompson  v.  McConnell  (1901) 
107  Fed.  33.    Since  a  judge  has  the  power  to  set  aside  a  verdict  which 
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he  thinks  unjustified  by  the  evidence,  there  appears  no  reason  of 
convenience  of  sufficient  weight  to  make  this  a  desirable  rule  of  prac- 
tice, Aiken  v.  Holyoke  St.  By.  Co.  (1901)  180  Mass.  8,  as  it  is  not 
only  in  theory  a  serious  encroachment  on  the  right  to  trial  by  jury, 
but  is  also  in  fact  prejudicial  to  the  party  against  whom  the  verdict 
is  directed.  McDonald  v.  Metropolitan  St.  By.  Co.  (1901)  167  N.  Y. 
66;  Mt.  Adams  Inclined  By.  Co.  v.  Lowery  (1896)  74  Fed.  463.  While 
the  question  is  greatly  confused,  the  correct  rule  would  seem  to  be 
that  the  court  should  direct  a  verdict  only  when  the  evidence  intro- 
duced by  the  party  on  whom  the  onus  of  proof  rests  would  be  insuffi- 
cient as  a  matter  of  law  to  establish  his  case,  even  though  it  were  true. 
Dublin  W.  &  W.  By.  Co.  v.  Slattery  (1878)  L.  R.  3  App.  Cas.  1155; 
Mt.  Adams  Inclined  By.  Co.  v.  Lowery  supra.  Nor,  in  the  absence 
of  admissions,  is  a  directed  verdict  proper  because  evidence,  legally 
sufficient  if  true,  is  uncontradicted  by  any  evidence  introduced  in  re- 
buttal, for  a  determination  of  the  credibility  of  witnesses  lies  solely 
within  the  province  of  the  jury.  Gannon  v.  Gas  Co.  (1898)  145  Mo. 
502.  For  the  same  reason,  the  mere  fact  that  in  the  course  of  the 
same  or  successive  trials  a  witness,  whether  a  party  to  the  suit  or  not, 
makes  contradictory  statements  as  to  certain  facts  in  controversy,  fur- 
nishes no  ground  for  a  withdrawal  of  the  case  from  the  jury.  Pacific 
Biscuit  Co.  v.  Dugger  (1902)  42  Or.  513;  C.  &  A.  B.  B.  Co.  v.  Jen- 
nings (1905)  217  111.  494;  cf.  Davis  v.  Wakelee  (1895)  156  U.  S.  680. 
It  therefore  seems  that  the  facts  of  the  principal  case  did  not  warrant 
the  court's  approbation  of  the  action  of  the  trial  judge. 

Bankruptcy — Illegal  Preferences — Form  op  Action  for  Recovery. 
— The  plaintiff,  a  trustee  in  bankruptcy,  sued  at  law  to  recover  the 
value  of  property  transferred  to  the  defendant  by  the  bankrupt  within 
the  four  months'  period.  The  case  was  transferred  to  the  equity  side 
of  the  court  and  there  tried  against  the  plaintiffs  objection.  Held, 
the  case  should  have  been  tried  at  law.  Allen  v.  Gray  (N.  Y.  1911) 
94  N.  E.  652. 

In  New  York,  when  a  money  judgment  only  is  demanded,  a  case 
like  the  present  is  properly  triable  only  at  law.  Code  Civ.  Proc. 
§  968;  Mayer  v.  Stem  (N.  Y.  1904)  99  App.  Div.  427.  In  the  ab- 
sence of  statute,  however,  it  would  seem  that  equity  has  inherent 
jurisdiction  of  such  suits  on  the  ground  of  fraud,  Wall  v.  Cox  (1900) 
101  Fed.  403,  even  where  no  relief  is  asked  beyond  the  recovery  of 
a  definite  sum  of  money.  Mason  v.  Nat.  County  Bank  (1908)  163 
Fed.  920;  Parker  v.  Black  (1906)  143  Fed.  560,  aff'd  151  Fed.  18. 
It  is  true  that  the  trustee  is  now  afforded  remedies  at  law,  Cohen  v. 
Small  (N.  Y.  1907)  120  App.  Div.  211,  aff'd  190  N.  Y.  568,  and 
they  should  be  available  whether  the  transfer  has  been  effected  by  a 
written  instrument  or  not,  since  in  other  cases  of  voidable  conveyances 
the  aid  of  equity  is  not  required.  See  Bool  v.  Mix  (N.  Y.  1837)  17 
Wend.  119 ;  cf.  Dyer  v.  Kratzenstein  (N.  Y.  1905)  103  App.  Div.  404. 
But  the  legal  remedy  must  be  regarded  as  an  expansion  of  the  common 
law  in  emulation  of  chancery,  see  Bean  v.  Brookmire  (1871)  Fed.  Cas. 
1169,  and  the  jurisdiction  of  equity  should  therefore  remain  intact 
irrespective  of  the  present  adequacy  of  these  remedies.  1  Story,  Eq. 
Jur.  §  64-t;  cf.  Warmath  v.  O'Daniel  (1908)  159  Fed.  87.  The  argu- 
ment that  for  equity  to  entertain  such  suits  is  to  deprive  the  defendant 
of  the  right  to  a  jury  trial,  Bank  v.  Blakey  (1905)  166  Ind.  429,  is 
not  applicable  to  cases  in   which  the  defendant  had  no   such  right 
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when  the  constitution  was  adopted.  See  Toplitz  v.  Bower  (N.  Y. 
1898)  26  App.  Div.  126.  In  the  absence  of  statutory  provisions,  there- 
fore, the  trustee  should  be  allowed  freely  to  elect  his  remedy,  Bean  v. 
Broohmire  supra,  a  principle  as  well  recognized  under  the  Act  of 
1867,  making  such  conveyances  void,  as  under  the  present  Law  by 
which  they  are  merely  voidable.  Goodenow  v.  Milliken  (1871)  Fed. 
Cas.  5535;  cf.  Garrison  v.  Markley  (1872)  Fed.  Cas.  5256;  Houghton 
v.  Steiner  (N.  Y.  1904)  92  App.  Div.  171.  The  principal  case,  there- 
fore, reaches  a  result  sound  on  common  law  principles,  although  the 
code  provision  would  seem  to  render  a  different  conclusion  impossible. 

Bankruptcy — Partnership — Eights  of  Creditors  of  a  Partner  to 
Proceed  Against  Firm  Assets. — The  plaintiff,  a  creditor  of  a  bank- 
rupt partner  whose  firm  was  also  bankrupt,  sought  to  prove  two  claims 
against  the  firm.  As  regards  the  first,  the  partner  had  given  a  deed 
of  trust  of  land  belonging  to  him  individually  to  a  bank  as  security 
for  certain  firm  notes  which  it  held.  Failing  to  realize  the  amount 
of  the  notes  from  a  sale  of  the  land,  the  bank  proved  the  debt  against 
the  firm.  A  portion  only  of  the  pro  rata  dividend  to  firm  creditors 
was  sufficient  to  satisfy  the  remainder  of  the  bank's  claim.  The 
second  claim  was  upon  a  debt  due  from  the  firm  to  the  partner.  Held, 
as  to  the  first  claim,  the  partner's  estate  was  entitled  to  be  subrogated 
to  the  bank's  rights  against  the  firm,  and  the  plaintiff  should  there- 
fore succeed,  but  as  to  the  second,  though  the  debt  might  be  proved, 
the  plaintiff  could  not  receive  a  dividend  upon  it  until  after  all 
firm  creditors  had  been  paid.  In  re  Effinger  (D.  Md.  1911)  184  Fed. 
728.    See  Notes,  p.  569. 

Bankruptcy — Proceedings  in  State  Court — Eevtew  by  Bankruptcy 
Court. — The  defendant  company  sought  to  foreclose  in  a  state  court 
a  mechanic's  lien  on  the  bankrupt's  realty  which  it  attached  when 
suit  was  brought.  The  Federal  court  in  which  bankruptcy  proceedings 
were  begun  more  than  four  months  later,  after  having  stayed  this 
suit,  permitted  it  to  be  prosecuted  to  judgment  and  then  upon  the 
petition  of  the  trustee  in  bankruptcy  reviewed  the  record  of  the  ac- 
tion sufficiently  to  determine  that  it  was  fairly  conducted.  Held,  the 
bankruptcy  court  did  not  exceed  its  powers.  Hooos  v.  Head  &  Dowst 
Co.  (C.  C.  A.  1st  C.  1911)  184  Fed.  409. 

Upon  the  filing  of  a  petition  in  bankruptcy  all  property  in  the  pos- 
session of  the  bankrupt  of  which  he  claims  ownership  passes  into 
the  custody  of  the  bankruptcy  court  which  may  not  only  draw  to 
itself  the  determination  of  all  controversies  over  the  possession  of 
such  property,  In  re  Schermerhorn  (1906)  145  Fed.  341,  but  may 
also  restrain  parties  from  continuing  suits  in  a  state  court  instituted 
within  four  months  prior  to  the  bankruptcy  proceedings.  In  re  Dana 
(1909)  167  Fed.  529;  In  re  Russell  (1900)  101  Fed.  248.  Indeed,  the 
Bankruptcy  Act  of  1898,  §  11,  does  not  deny  the  court's  power  to  stay 
a  suit  instituted  before  the  four  months'  period.  Judicial  decisions, 
however,  seem  to  deprive  the  bankruptcy  court  of  this  power  in  such 
a  case  whenever  the  state  court  is  in  possession  of  the  property  that 
is  the  subject  of  the  litigation,  see  Metcalf  v.  Barker  (1902)  187 
U.  S.  165,  on  the  theory  that  principles  of  comity  demand  that  under 
such  circumstances  the  state  court  proceed  without  interference.  Peck 
v.  Jenness  (1849)  7  How.  612.  Therefore,  although  in  the  principal 
case  the  bankruptcy  court  accepted  the  result  reached  in  the  state 
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court  after  revewing  the  face  of  the  record,  and  under  the  facts  such 
a  review  was  perhaps  desirable,  see  In  re  Hornstein  (1903)  122  Fed. 
266,  and  even  justifiable  under  a  broad  construction  of  §  2  (15),  inas- 
much as  the  power  of  review  to  be  effective  must  necessarily  be 
accompanied  by  the  right  to  restrain,  the  action  of  the  court  would 
seem  questionable.  See  Pickens  v.  Roy  (1902)  187  U.  S.  177;  Eyster 
v.  Gaff  (1875)  91  TJ.  S.  521. 

Carriers — Discrimination — Baggage  Transfer  Privileges. — The  de- 
fendant granted  to  one  Eagle  the  privilege  of  going  upon  its  trains  to 
solicit  baggage  for  his  wagons,  refusing  the  plaintiff  a  like  privilege. 
Held,  the  plaintiff  was  not  entitled  to  any  relief.  Dingman  v.  Duluth 
S.  S.  &  A.  By.  Co.  (Mich.  1911)^  130  N.  W.  24. 

If  a  carrier  is  bound  to  furnish  its  passengers  with  facilities  for 
transportation  from  its  station,  see  Kates  v.  Atlanta  Baggage  &  Cab 
Co.  (1899)  107  Ga.  636,  this  requirement  can  be  met  through  the 
instrumentality  of  a  competent  agent,  see  Chicago  etc.  R.  R.  Co.  v. 
Pullman  Car  Co.  (1891)  139  U.  S.  79,  for  if  the  public  are  satisfac- 
torily served  it  is  immaterial  who  serves  them.  See  Express  Cases 
(1886)  117  TJ.  S.  1.  Where  no  duty  to  the  public  exists  the  carrier 
may  grant  exclusive  privileges.  Fluker  v.  Georgia  Railroad  (1889)  81 
Ga.  461.  Accordingly,  it  is  generally  conceded  that  a  carrier  may  be- 
stow upon  a  transfer  company  the  exclusive  right  to  enter  its  stations 
and  trains  to  solicit  patronage,  Donovan  v.  Pennsylvania  Co.  (1905) 
199  TJ.  S.  279;  Kates  v.  Atlanta  Baggage  &  Cab  Co.  supra;  State  ex 
rel.  v.  Union  Depot  Co.  (1905)  71  Oh.  St.  379,  although  it  is  obvious 
that  it  may  not  discriminate  against  the  private  conveyances  of  its 
passengers.  Griswold  v.  Webb  (1899)  16  K.  I.  649;  Summitt  v.  State 
(Tenn.  1881)  8  Lea  413.  Through  a  confusion  of  this  right  of  the 
passenger  or  his  agents  with  the  claims  of  baggage  companies,  it  has 
occasionally  been  denied  that  a  carrier  may  license  one  company  to 
solicit  in  its  station  to  the  exclusion  of  others,  State  v.  Reed  (1898) 
76  Miss.  211;  Kalamazoo  Hack  &  Bus  Co.  v.  Sootsma  (1890)  84  Mich. 
194,  and  in  support  of  this  view  it  has  been  contended  that  the  con- 
trary rule  would  subject  a  helpless  public  to  extortion.  Montana  W. 
Ry.  Co.  v.  Langlois  (1890)  9  Mont.  41;  15  Harv.  L.  Eev.  59.  The 
force  of  this  contention  is  weakened  by  the  fact  that  if  the  carrier  is 
under  a  duty  to  furnish  such  facilities  it  must  furnish  them  at  a 
reasonable  rate,  see  Donovan  v.  Pennsylvania  Co.  supra,  and  in  the 
absence  of  this  duty  the  carrier  may  use  its  premises  as  it  chooses. 
Fluker  v.  Georgia  Railroad  supra.  However,  there  is  no  such  con- 
flict as  to  the  question  raised  by  the  principal  case,  since  it  is  clear 
not  only  that  a  carrier  is  under  no  duty  to  furnish  the  public  with  the 
means  of  checking  baggage  on  its  trains,  but  also  that  the  convenience 
of  the  public  is  best  subserved  when  this  service  is  rendered  through  a 
single  agency.  Lewis  v.  Weatherford  etc.  Ry.  Co.  (1904)  36  Tex.  Civ. 
App.  48. 

Carriers — Discrimination  Under  the  Interstate  Commerce  Act — 
Forwarding  Agents. — In  order  to  prevent  forwarding  agents  from 
taking  advantage  of  the  difference  between  carload  and  less-than- 
carload  rates  the  defendant  restricted  the  former  to  shipments  actually 
owned  by  the  consignor  or  the  consignee,  and  required  forwarding 
agents  to  pay  the  less-than-carload  rates.     Held,  the  rule  was   dis- 
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criminatory  within  the  meaning  of  §  2  of  the  Interstate  Commerce  Act. 
Interstate  Com.  Com.  v.  D.  L.  &  W.  R.  R.  (1911)  31  Sup.  Ct.  Rep. 
392. 

Although  a  common  carrier  was  originally  under  no  obligation  to 
serve  all  without  discrimination  however  unjust,  see  Great  Western 
Ry.  Co.  v.  Sutton  (1869)  L.  R.  4  Eng.  &  Ir.  App.  226,  a  carrier  en- 
gaged in  interstate  commerce  is  now  required  to  make  similar  charges 
for  like  service  in  the  transportation  of  a  like  kind  of  traffic  under 
substantially  similar  circumstances  and  conditions.  The  Interstate 
Commerce  Act,  §  2.  In  interpreting  this  section  it  has  been  established 
that,  in  addition  to  the  cost  of  service,  all  circumstances  and  condi- 
tions which  reasonably  affect  matters  of  carriage  may  be  considered 
by  the  carrier  in  fixing  its  rates.  T.  &  P.  Ry.  Co.  v.  7.  C.  C.  (1896) 
162  IT.  S.  197;  7.  C.  C.  v.  B.  &  0.  Ry.  Co.  (1892)  145  U.  S.  263;  see 
also  Dendby  Colliery  Co.  v.  Manchester  Ry.  Co.  (1885)  L.  R.  11  App. 
Cas.  97.  It  seems  manifest,  however,  that  since  the  purpose  of  the 
section  was  to  prohibit  discrimination  as  between  shippers,  see  Wight 
v.  U.  S.  (1897)  167  U.  S.  512,  to  make  ownership  of  the  consign- 
ment the  test  by  which  charges  should  be  measured  would  be  to  de- 
feat that  very  purpose.  The  decision  of  the  principal  case  to  this 
effect  seems  not  only  to  accord  with  the  general  tendency  to  require 
a  public  service  company  to  extend  the  same  facilities  to  a  com- 
petitor as  to  any  other  member  of  the  public,  in  so  far  as  it  may  do 
so  and  retain  control  of  its  system,  10  Columbia  Law  Review  557; 
Great  Western  Ry.  Co.  v.  Sutton  supra;  but  see  Johnson  v.  Domin- 
ion Express  Co.  (1896)  208  Ont.  203,  but  also  to  give  full  effect  to 
the  Interstate  Commerce  Act,  although  it  subjects  shippers  to  discrim- 
ination at  the  hands  of  forwarding  agents  since  they  are  not  under 
public  control.  See  California  Comm.  Ass'n  v.  Wells,  Fargo  &  Go. 
(1908)  14  I.  C.  C.  Rep.  422;  Export  Shipping  Co.  v.  Wabash  R.  R. 
Co.  (1908)  14  I.  C.  C.  Rep.  437;  Detroit  Ry.  Co.  v.  7.  C.  C.  (1896) 
74  Fed.  803. 

Contracts — Construction — Right  of  Insurance  Agent  to  Renewal 
Commissions. — The  plaintiff,  whose  contract  stipulated  that  he  was  to 
receive  a  percentage  of  the  renewal  premiums  on  policies  which  he 
should  write  "as  long  as  he  could  collect  them,"  claimed  commis- 
sions on  renewal  premiums  paid  after  a  lawful  termination  of  the 
agency.  Held,  the  plaintiff  could  not  recover.  Walker  v.  John  Han- 
cock Mut.  Life  Ins.  Co.  (N.  J.  1911)  79  Atl.  354. 

When  the  agent's  right  to  renewal  commissions  is  expressly  limited 
by  contract  to  the  duration  of  the  agency,  a  termination  of  the  agency 
ends  all  such  rights.  Stagg  v.  Insurance  Co.  (1870)  10  Wall.  589; 
King  v.  Raleigh  (1902)  100  Mo.  App.  1.  It  is  equally  clear  that  the 
right  to  future  renewal  commissions  will  survive  the  agency  if  it  is  so 
provided,  Fudickar  v.  Guardian  Life  Ins.  Co.  (1875)  62  N.  Y.  392,  but 
when  the  contract  is  silent  as  to  this  point,  the  cases  are  not  in  accord. 
The  usual  construction  of  such  contracts  seems  to  be  that  the  agent's 
rights  are  confined  to  the  period  of  the  agency.  Insurance  Co.  v. 
Williams  (1884)  91  N.  C.  69;  Mills  v.  Insurance  Co.  (1899)  77  Miss. 
327;  but  see  Hale  v.  Brooklyn  Life  Ins.  Co.  (1890)  120  N.  Y.  294. 
Upon  principle,  if  the  renewal  commissions  are  given  as  compensation 
for  procuring  the  policy,  the  moment  it  is  issued  the  agent  acquires  a 
legal  right  to  them,  conditioned  upon  their  collection,  Hercules  Mut. 
Life.  Assur.  Soc'y  v.  Brinker  (1879)  77  N.  Y.  435,  and  the  cause  of 
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the  termination  of  the  agency  is  immaterial.  On  the  other  hand,  if 
the  renewal  commissions  are  given  as  compensation  for  additional 
services  to  be  rendered  by  the  agent,  such  as  making  collections,  the 
right  to  the  commissions  should  not  survive  the  agency.  Therefore, 
for  purposes  of  construction,  a  distinction  should  be  made  between 
cases  where  the  agent  is  to  render  services  other  than  writing  policies, 
and  cases  where  no  additional  services  are  to  be  performed.  Cf.  Her- 
cules Mut.  Life  Ass.  Soc'y  v.  Brinker  supra.  In  the  principal  case, 
since  the  duty  of  collecting  premiums  was  expressly  imposed  upon  the 
agent,  it  is  fair  to  assume  that  the  renewal  commissions  were  to  be 
given  in  return  for  this  service,  and  it  follows  that  when  the  agency 
was  lawfully  terminated,  the  agent's  right  to  commissions  ceased. 

Corporations — Extraordinary  Dividends — Capital  or  Income. — Cer- 
tain shares  of  corporate  stock  were  left  in  trust,  the  net  income  to  be 
paid  to  the  respondent  for  life,  upon  her  death  the  principal  of  the 
trust  fund  to  go  to  her  son.  A  dividend  of  fifty  per  cent  was  de- 
clared, one-half  was  paid  in  cash,  one-half  in  further  shares  of  the 
corporate  stock.  Held,  the  cash  dividend  went  to  the  life  tenant. 
Newport  Trust  Co.  v.  Van  Rensselaer  et  al.  (E.  I.  1911)  78  Atl.  1009. 
A  testator  appointed  his  son  trustee  of  bank  stock  with  the  direc- 
tion that  the  income  thereof  was  to  go  to  his  daughter  during  her  life, 
at  her  death  the  stock  to  be  divided  between  her  children.  Held,  an 
extraordinary  dividend  of  stock  should  be  added  to  the  corpus  of  the 
trust  estate.  Jackson  v.  Maddox  et  al.  (Ga.  1911)  70  S.  E.  865.  See 
Notes,  p.  556. 

Corporations — Insolvency — Preference  to  Directors. — A  director  of 
a  corporation  loaned  money  to  it  while  it  was  a  going  concern.  For 
security  he  was  given  a  mortgage  which  was  renewed  after  its  insol- 
vency. Held,  this  was  a  valid  preference  to  the  director.  Harle-Haas 
Drug  Co.  v.  Rogers  Drug  Co.  (Wyo.  1911)  113  Pac.  791.  See 
Notes,  p.  561. 

Corporations — Kecefvers — Jurisdiction  of  Equity. — The  plaintiff,  a 
minority  stockholder  of  a  solvent  corporation,  filed  a  bill  in  equity  for 
the  appointment  of  a  receiver  and  its  dissolution  on  the  ground  of 
fraud  and  gross  mismanagement.  Held,  three  judges  dissenting,  a  re- 
ceiver should  take  charge  of  the  corporation  until  equitable  manage- 
ment was  assured,  although  the  court  could  not  order  its  dissolution. 
Ashton  et  al.  v.  Penfield  et  al.  (Mo.  1911)  135  S.  W.  938.  _ 

Since  a  corporation  was  originally  regarded  as  exercising  delegated 
functions  of  the  state,  its  dissolution  could  be  effected  only  by  a  state 
officer  in  an  action  at  law,  see  Atty. -General  v.  Utica  Ins.  Co.  (N.  Y. 
1817)  2  Johns.  Ch.  371,  and  in  the  absence  of  statute  this  is  still  the 
rule,  Strong  v.  McCagg  (1882)  55  Wis.  624,  although  the  reason  for 
the  rule  is  no  longer  of  great  force.  See  4  Thompson,  Corporations  § 
4539;  cf.  Cox  v.  Volkert  (1885)  86  Mo.  505.  In  many  of  the  States, 
however,  courts  of  equity  are  empowered  to  decree  the  dissolution  of 
corporations  by  statutes,  for  the  most  part  strictly  construed,  Wheeler 
v.  Pullman  Iron  Co.  (1892)  143  111.  197;  French  Bank  Case  (1879)  53 
Cal.  495,  but  even  in  the  absence  of  statute  in  many  instances  courts 
of  equity  have  extended  their  jurisdiction  to  the  appointment  of  re- 
ceivers not  only  in  case  of  insolvency,  Towle  v.  American  Bldg.  Soc. 
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(1894)  60  Fed.  131,  but  also  in  the  case  of  going  concerns  where,  by 
reason  of  serious  internal  dissension,  Jasper  Land  Co.  v.  Wallis  (1898) 
123  Ala.  652,  or  fraudulent  management,  it  is  indispensable  for  the 
adequate  protection  of  stockholders,  Ponca  Mill  Co.  v.  Mikesell  (1898) 
55  Neb.  98;  Haywood  v.  Lincoln  Lumber  Co.  (1885)  64  Wis.  639,  or 
creditors,  D.  A.  Thompkins  Co.  v.  Catawba  Mills  (1897)  82  Fed.  780, 
care  being  taken  to  exercise  the  supervision  to  the  smallest  possible 
extent.  See  Wallace  v.  Publishing  Co.  (1897)  101  la.  313.  A  few 
courts  even  assert  the  power  of  equity  to  wind  up  the  affairs  of  the 
corporation  and  distribute  its  assets  in  extreme  cases,  see  Sellman  v. 
German  Union  Fire  Ins.  Co.  (1909)  184  Fed.  977;  contra,  Neall  v. 
Hill  (1860)  16  Cal.  145,  stopping  short,  however,  of  legal  dissolution. 
But  see  Miner  v.  Belle  Isle  Ice  Co.  supra;  Arents  v.  Blackwell's  To- 
bacco Co.  (1900)  101  Fed.  338.  This  extension  of  the  jurisdiction  of 
equity  to  meet  new  conditions  was  therefore  applied  with  sound  con- 
servatism by  the  court  in  the  principal  case. 

Corporations — Stockholder's  Action — Acquisition  of  Stock  After 
the  Accrual  of  the  Cause  of  Action. — The  plaintiff,  a  stockholder  of 
the  defendant  corporation,  sued  in  behalf  of  the  company  for  the 
benefit  of  himself  and  all  other  stockholders  to  set  aside  an  improper 
transaction  consummated  at  the  expense  of  the  corporation  before  he 
acquired  his  stock.  Held,  the  action  could  be  maintained.  Pollitz  v. 
Gould  et  al.  (N.  Y.  Ct.  of  App.  1911)  45  N.  Y.  L.  J.  No.  30. 

Since  the  corporation  as  an  entity  may  redress  its  wrongs  only  at 
the  suit  of  its  officers,  when  the  officers  refuse  to  act  equity  allows  a 
single  stockholder  to  institute  suit,  Filder  v.  London  Ry.  Co.  (1863)  1 
Hem.  &  M.  489 ;  Brewer  v.  Boston  Theatre  (1870)  104  Mass.  378,  and 
thus  to  set  in  motion  the  machinery  of  the  court,  3  Pomeroy,  Eq.  Jur. 
(3rd  ed.)  §  1095,  in  order  to  protect  the  stockholders,  the  real  parties 
in  interest,  and  to  prevent  a  failure  of  justice.  Morawetz,  Private  Cor- 
porations (2nd  ed.)  §§  237,  238.  The  cause  of  action,  however,  is  not 
that  of  the  shareholder,  though  the  value  of  his  stock  may  have  fallen, 
Niles  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  (N.  Y.  1902)  69  App.  Div.  144, 
aff'd  176  N.  Y.  119,  but  that  of  the  corporation  to  which  the  benefits 
of  the  suit  enure  in  the  first  instance  although  in  the  action  it  appears 
as  a  nominal  defendant.  Appleton  v.  American  Malting  Co.  (1903) 
65  N.  J.  Eq.  375.  Accordingly,  if  it  is  manifest  that  the  plaintiff  is 
acting  as  the  puppet  of  an  outside  interest,  he  has  no  standing  in 
court.  Forster  v.  Manchester  Ry.  Co.  (1861)  4  De  G.  F.  &  J.  126. 
Corporate  rights  are  thus  enforced  by  virtue  of  the  interest  which 
every  shareholder  has  in  having  the  corporate  wrongs  redressed.  But 
since  a  stockholder  whose  acquiescence  in  the  wrong  has  disqualified 
him  from  representing  the  company  is,  nevertheless,  given  a  share  in  the 
fruits  of  the  action,  see  Morawetz,  Private  Corporations  (2nd  ed.)  §  262, 
this  interest  would  seem  to  be  an  incident  of  the  ownership  of  the  stock 
which  remains  unaffected  by  the  personal  disability  of  its  holder  to 
sue  in  behalf  of  the  corporation.  Winsor  v.  Bailey  (1875)  55  N.  H. 
218.  It  accordingly  follows,  as  the  principal  case  decides,  that  one  who 
acquires  stock  after  the  consummation  of  the  wrong,  should  be  allowed 
by  reason  of  his  ownership  to  protect  this  interest  in  the  absence  of 
personal  disqualification.  Winsor  v.  Bailey  supra;  but  see  Home  Fire 
Ins.  Co.  v.  Barber  (1903)  67  Neb.  644. 
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Covenants — Eestrictive  Covenant  by  Tenant  in  Favor  of  Stranger — 
Surrender  of  Lease — Liability  of  Subsequent  Lessee. — A  lessee  of 
two  shops  sold  his  interest  in  one  to  the  plaintiff,  covenanting  not  to 
use  the  other  as  a  butcher's  shop.  At  the  instigation  of  the  defendant 
who  knew  of  the  covenant,  he  surrendered  the  lease  of  the  second  shop 
to  his  landlord,  from  whom  the  defendant  immediately  leased  it.  Held, 
since  the  landlord  had  constructive  notice  of  the  covenant,  equity 
would  enjoin  its  violation  by  the  defendant.  Wilkes  v.  Spooner  (1910) 
104  L.  T.  140. 

Whatever  the  interest  acquired  by  one  in  lands  whose  use  is  re- 
stricted by  a  covenant  of  which  he  is  the  recipient,  Peck  v.  Conway 
(1876)  119  Mass.  546;  In  re  Nisbet  &  Potts'  Contract  L.  E.  [1906]  1 
Ch.  386,  it  would  be  destroyed,  together  with  all  other  interests  created 
by  a  lessee  in  his  term,  upon  surrender  of  the  lease,  were  it  not  for  the 
fact  that  as  to  third  persons  who  have  rights  in  the  leased  premises, 
surrender  operates  not  as  an  extinguishment  of  the  term,  Mellor  v. 
Watkins  (1874)  L.  B.  9  Q.  B.  400;  Davenport's  Case  (1611)  8  Co.  Eep. 
144,  but  as  an  assignment  of  the  lease  to  the  lessor.  Piggott  v.  Stratton 
(1859)  1  De  G.  F.  &  J.  33;  Doe  v.  Pyke  (1816)  5  M.  &  S.  146 ;  Bailey ;  v. 
Richardson  (1885)  GQ  Cal.  416.  Since,  however,  during  the  contin- 
uance of  the  lease  the  landlord  has  no  interest  in  the  estate  of  his 
lessee,  it  would  seem  that  in  the  transaction  resulting  in  surrender  he 
occupies  the  position  of  a  mere  stranger.  Accordingly,  in  the  absence 
of  circumstances  to  put  him  on  his  guard,  no  reason  appears  for  im- 
puting to  him  knowledge  of  the  covenant,  for  notice  of  a  covenant  in 
a  deed  not  forming  part  of  a  vendor's  chain  of  title  cannot  be  imputed 
to  a  purchaser  of  that  title.  Carter  v.  Williams  (1870)  L.  E.  9  Eq.  678. 
Since  the  principal  case  discloses  no  facts  upon  which  to  predicate 
constructive  notice,  it  follows  that  the  property  had  passed  to  an  inno- 
cent purchaser  and  was  therefore  no  longer  burdened  by  the  covenant, 
Carter  v.  Williams  supra,  even  though  subsequently  conveyed  to  a  pur- 
chaser with  notice.  1  Williams,  Vendor  and  Purchaser  430.  The 
result,  however,  might  be  properly  based  on  the  ground  that  the  de- 
fendant was  implicated  in  the  fraud  which  attended  the  surrender  of 
the  lease,  1  Perry,  Trusts  (5th  ed.)  §  222,  had  the  injunction  been 
limited  to  the  unexpired  portion  of  the  surrendered  term. 

Damages — Breach  of  Warranty — Mitigation  of  Damages. — Damages 
for  the  breach  of  a  warranty  of  efficiency  were  assessed  at  the  price 
of  new  engines  substituted  for  those  supplied  by  the  appellant,  who 
excepted  on  the  ground  that  as  the  purchase  of  the  new  engines  would 
have  been  a  pecuniary  advantage  to  the  respondent  even  had  the  war- 
ranty been  complied  with,  the  damages  should  be  nominal  merely. 
Held,  this  contention  was  unsound.  British  Westinghouse  Mfg.  Co.  v. 
Underground  By.  Co.  of  London  (1911)  104  L.  T.  105. 

The  measure  of  damages  for  a  breach  of  contract  is  prima  facie 
the  entire  loss  incurred,  Dalbeattie  Steamship  Co.  v.  Card  (1893)  59 
Fed.  159,  so  far  as  it  results  naturally  from  the  breach.  Hadley  v. 
Baxendale  (1854)  9  Ex.  341.  Accordingly  the  legal  damage  from  a 
breach  of  warranty  is  ordinarily  the  value  of  the  article  as  warranted 
less  its  actual  value,  3  Page,  Contracts  §  1592;  Heenan  v.  Redman 
(1901)  101  111.  App.  603,  or,  where  the  goods  can  be  made  to  conform 
to  the  warranty,  the  cost  of  altering  them.  Board  of  Education  v. 
Jaeger  (1901)  67  N.  J.  L.  39 ;  Hitchcock  v.  Hunt  (1859)  28  Conn.  343. 
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This  prima  facie  standard  is  qualified  by  the  rule  that  the  injured 
party  can  recover  only  those  damages  which  with  reasonable  endeavor 
he  could  not  have  prevented.  Miller  v.  Mariner's  Church  (Me.  1830) 
7  Greenl.  38;  Hamilton  v.  McPherson  (1863)  28  N.  Y.  72.  Thus  in 
the  principal  case  the  vendor  was  chargeable  only  with  the  cost  of  the 
new  engines,  a  sum  less  than  would  otherwise  have  accrued.  The 
courts,  however,  adhere  to  the  doctrine  that  damages  are  to  be  assessed 
with  reference  to  the  time  when  the  cause  of  action  arose,  Joyner  v. 
Weeks  L.  R.  [1891]  2  Q.  B.  D.  31;  Western  Union  Tel.  Co.  v.  Nye  & 
Co.  (1903)  70  Neb.  251,  and  refuse  to  consider  the  fact  that  the  plain- 
tiff eventually  recouped  his  loss,  Thomas  Fruit  Go.  v.  Start  (1895)  107 
Cal.  206;  Brown  v.  Bigelow  (Mass.  1865)  10  Allen  242;  Hunt  v.  Van 
Deusen  (N.  Y.  1887)  42  Hun  392,  on  the  ground  that  to  do  so  would 
lead  to  uncertainty  and  that  damages,  once  defined,  cannot  be  affected 
by  collateral  transactions  fortuitous  so  far  as  the  defendant  is  con- 
cerned. Western  Union  Tel.  Co.  v.  Nye  &  Co.  supra;  Brown  v.  Bige- 
low supra.  Since  the  appellants  in  the  principal  case  were  seeking 
the  benefit  of  such  a  recoupment,  the  decision  is  a  sound  application 
of  this  general  principle  to  a  peculiar  state  of  facts. 

Ejectment — Tenants  in  Common — Extent  of  Recovery. — The  plain- 
tiffs sued  in  ejectment  to  recover  lands  owned  by  them  as  tenants  in 
common  with  others  who  were  not  represented  in  the  action.  Held, 
the  plaintiff  should  recover  the  entire  property,  the  recovery  to  enure 
to  the  benefit  of  all  the  tenants.  Hooper  v.  Bankhead  &  Bankhead 
(Ala.  1911)  54  So.  549. 

Although  it  is  well  settled  that  less  than  all  the  tenants  in  common 
may  sue  in  ejectment,  Cruger  v.  McLaury  (1869)  41  N.  Y.  219; 
DeBergere  v.  Chaves  (N.  M.  1908)  93  Pac.  762,  the  authorities  are 
nearly  equally  divided  as  to  the  extent  of  recovery  to  be  allowed  in 
such  cases.  It  is  maintained  on  the  one  hand  that  as  the  plaintiff  in 
ejectment  must  recover  on  the  strength  of  his  own  title,  see  Mobley  v. 
Bruner  (1868)  59  Pa.  St.  481,  his  recovery  should  be  proportional 
thereto.  Dewey  v.  Brown  (Mass.  1824)  2  Pick.  387;  Doe  d.  Helyer  v. 
King  (1851)  6  Ex.  791;  Gray  v.  Givens  (1858)  26  Mo.  291,  303.  Where 
this  doctrine  obtains,  unless  all  of  the  tenants  join,  each  must  sue 
for  his  aliquot  part  which  he  will  hold  in  common  with  the  disseisor 
until  the  latter  is  wholly  evicted  by  their  several  suits.  Baber  v. 
Henderson  (1900)  156  Mo.  566.  This  view  is  fortified  by  the  historical 
argument  that  it  was  essential  that  the  lessor,  the  real  plaintiff,  have 
capacity  to  make  the  fictitious  lease  upon  which  the  old  action  of 
ejectment  was  predicated,  White  v.  Pickering  (Pa.  1816)  12  Serg.  &  R. 
435,  and  a  tenant  in  common  could  not  by  lease  confer  the  right  to 
occupy  the  entire  premises.  Freeman,  Cotenancy  (2nd  ed.)  §  220. 
On  the  other  hand  it  is  contended  that,  as  a  tenant  in  common  is 
entitled  to  the  whole  property  as  against  all  persons  except  his  co- 
tenants,  see  Mather  v.  Dunn  (1898)  11  S.  D.  196,  one  or  more  of  the 
cotenants  may,  therefore,  properly  sue  for  and  recover  the  whole  estate, 
the  recovery  to  enure  to  the  benefit  of  all  the  cotenants.  Johnson  v. 
Tilden  (1833)  5  Vt.  426;  Allen  v.  Higgins  (1894)  9  Wash.  446;  Yancey 
v.  Greenlee  (1884)  90  N.  C.  317.  The  expedition  and  justice  of  this 
doctrine  commends  it  in  all  cases  except  where  the  cotenants  hold 
under  different  titles  and  where,  therefore,  a  recovery  by  one  is  not  a 
recognition  of  the  rights  of  all.     See  King  v.  Hyatt  (1893)  51  Kan. 
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504.  This  complication  does  not  arise  in  the  principal  case,  and  in 
deciding  it  the  court  applied  not  only  the  preferable  doctrine  but  that 
established  by  the  authorities  of  its  jurisdiction.  Lecroix  v.  Malone 
(1908)  157  Ala.  439. 

Equity — Covenants  Eunning  with  the  Land — Specific  Performance. 
— Upon  the  sale  of  a  part  of  his  land  to  the  grantor  of  the  plaintiff, 
the  defendant's  grantor  covenanted  to  supply  the  premises  conveyed 
with  power  to  be  generated  in  a  mill  on  the  remaining  land.  The 
plaintiff  sought  to  enforce  the  covenant  against  the  defendant  who  was 
a  purchaser  with  notice.  Held,  specific  performance  should  be  decreed. 
Miller  v.  Clary  et  al.  (1911)  127  N.  Y.  Supp.  897. 

Equity  will  take  jurisdiction  of  covenants  touching  land  although 
there  be  no  privity,  either  of  estate  or  of  contract,  between  the  parties. 
Parker  v.  Nightingale  (Mass.  1863)  6  Allen  341.  If  the  agreement 
show  a  clear  intention  to  place  a  burden  upon  one  parcel  of  land  for 
the  benefit  of  another,  it  binds  all  who  take  the  covenantor's  land  with 
notice,  regardless  of  whether  the  covenant  would  run  at  law.  Cooke  v. 
Chilcott  (1876)  L.  E.  3  Ch.  Div.  694;  Norcross  v.  James  (1885)  140 
Mass.  188.  The  equity  in  the  prayer  of  one  who  seeks  the  benefit  of 
such  a  covenant  against  a  purchaser  with  notice  from  the  covenantor 
is  to  be  found  in  the  presumption  that  by  force  of  the  agreement  the 
price  of  the  land  to  be  benefited  was  enhanced,  while  that  of  the  bur- 
dened land  was  depreciated  in  proportion.  Renals  v.  Cowlishaw  (1875) 
9  Ch.  Div.  125;  Tulh  v.  Moxhay  (1848)  2  Phil.  774.  To  this  must  be 
attributed  the  development  of  the  "equitable  easement"  which,  in  spite 
of  its  misleading  characterization,  is,  in  many  respects,  but  the  com- 
plement in  chancery  of  covenants  which  run  with  the  land  at  law. 
Cf.  Kirkpatrick  v.  Peshine  (1873)  24  N.  J.  Eq.  206;  Brouwer  v.  Jones 
(N.  Y.  1856)  23  Barb.  153.  This  consideration  would  seem  to  demand 
the  enforcement  of  affirmative  as  well  as  of  restrictive  covenants  to  the 
extent  of  equity's  power  to  compel  specific  performance.  Cooke  v. 
Chilcott  supra;  but  see  Haywood  v.  Brunswick  Building  Society 
(1881)  L.  E.  8  Q.  B.  Div.  403;  3  Pomeroy,  Eq.  Jur.  (3rd  ed.)  §  689;  4 
id.  §  1295.  It  is  commonly  said,  however,  that  only  covenants  of  the 
latter  kind  will  run  with  the  land  in  equity,  a  view  which  has  doubt- 
less arisen  from  equity's  reluctance  to  compel  the  performance  of  a 
continuous  act.  Blackett  v.  Bates  (1865)  L.  E.  1  Ch.  App.  117;  Ryan 
v.  Mutual  Chambers  Association  L.  E.  [1893]  1  Ch.  116.  The  principal 
case  is  nevertheless  illustrative  of  a  growing  tendency  to  enforce  spe- 
cifically covenants  providing  for  the  performance  even  of  an  active 
duty  if  it  be  certain  and  susceptible  of  supervision  by  the  court. 
Jones  v.  Parker  (1895)  163  Mass.  564;  10  Columbia  Law  Eeview  574. 

Equity — Interpleader — Municipalities  Claiming  Taxes. — The  com- 
plainants, having  been  taxed  varying  amounts  upon  the  same  property 
by  the  defendant  cities,  brought  a  bill  of  interpleader  against  the  several 
claimants.  Held,  the  bill  could  not  be  maintained.  Welch  et  al.  v. 
City  of  Boston  et  al.  (Mass.  1911)  94  N.  E.  271. 

While  a  bill  of  interpleader  will  lie  though  the  complainant  may  be 
indirectly  benefited  by  the  outcome  of  the  action,  see  Oppenheim  v. 
Wolf  (N.  Y.  1846)  3  Sandf.  Ch.  571,  it  is  well  settled  that  as  to  the 
res  in  controversy  he  must  occupy  the  position  of  a  mere  stakeholder. 
Wells,  Fargo  &  Co.  v.  Miner  (1885)  25  Fed.  533.    Having  brought  the 
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defendants  into  a  court  of  equity  to  settle  a  dispute  among  themselves 
he  cannot  question  the  extent  of  his  own  liability.  Bridesburg  Mfg. 
Co.'s  Appeal  (1884)  106  Pa.  St.  275.  As  a  corollary,  it  follows  that  the 
claims  of  the  defendants  must  be  for  the  same  thing,  debt,  or  duty. 
Byers  v.  Sansom-Thayer  Com.  Co.  (1904)  111  HI.  App.  575.  This 
requirement  would  seem  fatal  where  the  facts  are  those  of  the 
principal  case,  but,  nevertheless,  it  has  been  held  in  contradiction  to 
the  ordinary  rules  of  interpleader  that  the  action  may  be  maintained 
when  its  object  is  to  test  the  validity  of  tax  assessments.  Thomson  v. 
Ebbets  (N.  Y.  1824)  Hopkins  Ch.  272;  see  Redfield  v.  Supervisors 
(N.  Y.  1839)  Clarke  Ch.  42.  In  other  jurisdictions  a  contrary  rule 
prevails,  though  the  result  seems  to  have  been  reached  largely  through 
considerations  of  public  policy.  Macy  v.  Nantucket  (1876)  121  Mass. 
351;  see  Forest  River  Lead  Co.  v.  Salem  (1896)  165  Mass.  193;  Greene 
v.  Mumford  (1856)  4  R.  I.  313.  The  former  view  is  objectionable  since 
it  would  clearly  be  inequitable  to  force  the  claimant  of  the  larger 
amount  to  interplead  if  the  complainant  pays  into  court  only  the 
smaller  sum.  Smith  v.  Grand  Lodge  (1907)  124  Mo.  App.  181.  On  the 
other  hand,  if  he  pays  in  the  larger,  an  anomalous  situation  arises  if 
judgment  be  rendered  for  the  defendant  making  the  smaller  claim, 
since  the  court  would  have  a  surplus  on  its  hands  which  was  due 
neither  defendant  and  to  which  the  plaintiff  had  renounced  all  interest. 
The  decision  of  the  principal  case  therefore  accords  with  the  orthodox 
view  of  interpleader. 

Evidence — Hearsay  Rule — Neighborhood  Reputation  in  Pedigree 
Cases. — In  an  action  of  trespass  to  try  title  the  issue  was  whether 
a  child  was  born  alive  or  dead.  To  support  direct  evidence  the  plaintiff 
sought  to  introduce  the  general  reputation  of  the  neighborhood  that  the 
child  was  born  dead.  Held,  the  evidence  was  admissible.  Wiess  v. 
Hall  (Tex.  1911)  135  S.  W.  384. 

That  the  courts  of  a  few  jurisdictions  receive  neighborhood  reputa- 
tion in  evidence  in  pedigree  cases  is  due  to  the  same  necessity,  Pegram 
v.  Isabell  (Va.  1808)  2  H.  &  M.  193;  Swell  v.  State  (Tenn.  1834) 
6  Yerg.  364;  Arens  v.  L.  I.  R.  R.  Co.  (1898)  156  K  Y.  1,  to  which  must 
be  attributed  the  more  general  exception  to  the  hearsay  rule  whereby 
declarations  of  deceased  members  of  the  family  and  family  tradition 
are  admissible  in  like  cases.  See  1  Greenleaf,  Evidence  197.  Evidence 
of  the  former  kind,  however,  has  always  been  strictly  scrutinized  and 
only  those  facts  which  directly  establish  relationship  or  descent  seem  to 
be  provable  in  this  way.  Carter  v.  Montgomery  (1875)  2  Tenn.  Ch. 
216;  Pegram  v.  Isabell  supra;  Vaughan  v.  Phebe  (Tenn.  1827)  M.  &  Y. 
5.  Thus,  reputation  as  to  birth  or  death  may  be  given  in  evidence  of 
descent,  Ringhouse  v.  Keever  (1869)  49  HI.  470,  while  matters  of  detail 
such  as  place  of  birth  or  personal  appearance  may  not  be  so  proved. 
Carter  v.  Montgomery  supra;  Broolcs  v.  Clay  (Ky.  1821)  3  A.  K. 
Marsh.  545.  There  seems  to  be  no  reason  to  doubt  the  probative  force 
of  rural  tradition  in  regard  to  those  facts  of  pedigree  which  are  noto- 
rious or  which  a  curious  public  have  a  tendency  to  investigate,  Gilliland 
v.  Board  of  Education  (1906)  141  N.  C.  482;  contra,  Lamar  v.  Allen 
(1899)  108  Ga.  158,  but  when  public  knowledge  of  a  particular  fact  is 
improbable  the  reason  for  the  rule  fails  and  the  evidence  should  be 
excluded.  Since  the  issue  in  the  principal  case  involved  a  fact  of  this 
kind,  to  permit  its  proof  by  neighborhood  reputation  is  explicable  only 
as  an  exercise  of  the  broad  discretion  vested  in  a  trial  judge  in  such  a 
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case.  See  2  Wigmore,  Evidence  §  1605.  However,  if  the  evidence  of 
reputation  was  otherwise  competent,  the  introduction  of  direct  evidence 
furnished  no  reason  for  its  exclusion,  for  the  necessity  justifying  its 
admission  is  not  the  necessity  of  a  particular  case.  Graufurd  v.  Black- 
burn (1860)  17  Md.  49,  54;  but  see  Stegall  v.  Stegall's  Adm'r  (U.  S. 
1825)  2  Brockenb.  256,  263.     Of.  Primm  v.  Stewart  (1851)  7  Tex.  178. 

Executors  and  Administrators — Jurisdiction — Foreign  Administra- 
tor.— An  administrator  having  taken  out  letters  from  a  probate  court 
of  Tennessee  obtained  possession  of  a  fund  held  by  a  bank  of  the 
State  and  removed  it  to  Mississippi  where  he  deposited  it  in  his  own 
name  and  subsequently  squandered  the  entire  amount.  To  a  bill  in 
equity  filed  against  him  and  his  bondsmen  the  defendant  demurred 
on  the  ground  that  the  court  had  no  jurisdiction  over  him  because 
he  was  a  foreign  administrator.  Held,  one  judge  dissenting,  the 
court  would  take  jurisdiction.  Cutrer  v.  State  of  Tennessee  (Miss. 
1911)  54  So.  434.    See  Notes,  p.  563. 

Federal  Practice — Eemoval  of  Causes — Mandamus. — A  civil  suit  was 
removed  to  a  Federal  circuit  court  as  presenting  a  separable  contro- 
versy between  citizens  of  different  States,  and  upon  refusal  to  remand 
to  the  state  court,  a  motion  for  leave  to  file  a  petition  for  mandamus 
was  made  to  the  Supreme  Court  of  the  United  States.  Held,  manda- 
mus was  not  the  proper  remedy.  Ex  parte  Harding  (1911)  31  Sup.  Ct. 
Rep.  324. 

A  writ  of  mandamus  will  issue  to  compel  an  inferior  court  to  act 
on  a  matter  within  its  jurisdiction,  see  Ex  parte  Crane  (1831)  5  Pet. 
190,  but  not  to  reverse  its  decision  when  made,  Ex  parte  Hoyt  (1839) 
13  Pet.  279,  for  mandamus  cannot  be  made  to  perform  the  functions  of 
appeal,  writ  of  error,  or  certiorari,  Bank  of  Columbia  v.  Sweeny  (1828) 
1  Pet.  527,  even  though  another  remedy  may  involve  an  inconvenient 
delay.  Ex  parte  Conn.  Mut.  Life  Ins.  Co.  (1881)  26  Sup.  Ct.  Rep.  561. 
It  would  seem  to  follow  that  when  a  circuit  court,  having  general  juris- 
diction of  the  subject  matter  and  the  parties,  has  denied  a  motion  to 
remand,  although  erroneously,  the  decision  cannot  be  reviewed  by  a 
petition  for  mandamus.  Ex  parte  Hoard  (1881)  105  U.  S.  578.  Where, 
however,  the  court  is  absolutely  without  jurisdiction  in  the  premises 
and  the  aggrieved  party  would  otherwise  be  remediless,  mandamus  may 
be  invoked.  Accordingly  it  has  issued  at  the  suit  of  a  State  to  compel 
a  Federal  court  to  remand  a  criminal  case  under  these  circumstances. 
Virginia  v.  Rives  (1897)  100  U.  S.  313;  Virginia  v.  Paul  (1893)  148 
U.  S.  107.  Indeed,  through  a  misconception  of  the  doctrine  of  the 
cases  last  cited  and  on  the  ground  that  other  remedies  were  inadequate, 
mandamus  has  been  granted  in  civil  cases  when  the  record  disclosed 
that  the  Federal  court  was  without  actual  jurisdiction,  Ex  parte  Wis- 
ner  (1906)  203  U.  S.  449;  In  re  Winn  (1909)  213  IT.  S.  458,_  but  this 
remedy  has  been  consistently  denied,  where,  as  in  the  principal  case, 
the  record  was  not  conclusive  in  this  respect.  In  re  Pollitz  (1907)  206 
U.  S.  449 ;  Ex  parte  Nebraska  (1908)  209  U.  S.  436,  and  the  motion 
could  have  been  refused  upon  this  ground.  However,  to  insure  uni- 
formity of  practice,  the  court  expressed  its  disapproval  of  Ex  parte 
Wisner  supra  and  In  re  Winn  supra,  in  so  far  as  they  permit  resort  to 
mandamus  when  other  remedies  exist.  It  therefore  seems  that  hence- 
forth in  no  case  may  the  refusal  of  a  Federal  court  to  remand  a  cause 
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in  the  exercise  of  its  judicial  discretion  be  reviewed  except  by  the 
statutory  provisions  for  the  ultimate  review  of  errors. 

Negligence — Intervening  Act — Proximate  Cause. — One  of  the  de- 
fendants negligently  permitted  a  team  to  run  away,  and  as  it  was 
crossing  the  street  in  which  the  other  defendant  operated  its  street- 
cars, the  plaintiff  was  injured  in  the  collision  that  resulted  from  the 
negligence  of  the  motorman.  The  court  refused  to  instruct  the 
jury  that  if  the  negligence  of  the  railway  company  were  found  to  be 
an  independent,  intervening  cause,  they  should  find  for  the  moving- 
van  company.  Held,  since  the  negligent  acts  concurred  in  produc- 
ing the  injury,  the  instruction  was  properly  refused.  Miller  v.  United 
Rys.  Co.  of  St.  Louis  et  al.     (Mo.  1911)  134  S.  W.  1045. 

While  the  negligence  of  each  of  the  defendants  was  of  itself  in- 
sufficient to  cause  the  injury,  this  does  not  justify  the  conclusion 
that  the  causes  were  concurrent,  Wharton,  Negligence  §  85,  since  the 
negligent  acts  did  not  concur  in  point  of  time.  Cooley,  Torts 
(3rd  ed.)  123.  The  facts  of  the  principal  case  therefore  raise  only 
the  question  of  proximate  cause.  In  order  to  fix  liability  for  negli- 
gence, a  direct  line  of  causation  must  be  established  between  the 
wrong  and  the  injury,  and  the  generally  accepted  test  of  causation 
is  whether  the  latter  is  the  natural  and  probable  consequence  of 
the  former.  McDonald  v.  Snelling  (Mass.  1867)  14  Allen  290.  When, 
however,  an  independent,  efficient  cause  intervenes  subsequently  to 
the  primary  negligent  act,  the  chain  of  causation  is  severed,  Pull- 
man Palace  Car  Co.  v.  Loach  (1892)  143  111.  242,  and  this  is  especially 
apparent  in  the  case  of  the  interposition  of  a  responsible  human 
agency.  Nickey  v.  Steuder  (1905)  164  Ind.  189;  Wharton,  Negligence 
§  134.  The  soundness  of  these  principles  is  clear  since  the  criterion  of 
remoteness  is  not  the  number  of  intervening  causes  but  their  efficiency 
as  conductors  to  the  original  act,  McDonald  v.  Snelling  supra,  and 
nothing  is  better  calculated  to  cut  off  this  connection  than  the  in- 
tervention of  human  volition.  However,  the  line  of  causation  is  not 
broken  if  the  intervening  event  might  reasonably  have  been  foreseen. 
Southern  Ry.  Co.  v.  Webb  (1902)  116  Ga.  152;  Pullman  Palace 
Car  Co.  v.  Laach  supra.  It  would  therefore  seem  that  the  principal 
case  may  be  supported  only  on  the  ground  that  the  instruction  re- 
quested did  not  adequately  present  the  question  of  reasonable  fore- 
sight. 

Negotiable  Instruments — Indorser's  Liability — Effect  of  Indem- 
nity Upon  Necessity  of  Demand  and  Notice. — The  decedent  and 
other  directors  of  a  corporation  indorsed  the  company's  notes  for 
its  accommodation,  accepting  the  benefit  of  a  trust  deed  of  all  the 
company's  property  for  the  sole  purpose  of  indemnity.  In  an  action 
upon  the  indorsement  demand  and  notice  were  not  proved.  Held, 
under  the  circumstances  demand  and  notice  were  unnecessary. 
In  re  Alldred's  Estate   (Pa.  1911)   79  Atl.  14. 

Whether  the  receipt  by  an  indorser  of  the  assets  of  the  maker  of 
a  promissory  note  dispenses  with  the  necessity  of  demand  and  notice 
has  been  held  to  depend  upon  their  character  and  sufficiency,  Bank 
v.  McGuire  (1877)  33  Oh.  St.  295,  but  neither  of  these  considera- 
tions should  be  controlling,  for  the  contract  of  an  indorser  is  to 
pay  only  after  demand  and  notice.  Musson  v.  Lake  (1846)  4  How. 
262.  Therefore,  the  ultimate  question  in  every  case  where  demand 
and  notice  are  lacking  is   whether  the   indorser  has   bound   himself 
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by  a  different  contract,  or  has  waived  the  condition  in  his  contract 
of  indorsement.  Thus,  when  the  indorser  assumes  the  primary 
obligation  of  the  maker,  by  receiving  funds  under  an  agreement 
to  pay  the  note  when  due,  he  has  imposed  upon  himself  the  obliga- 
tions of  a  new  contract  which  is  unconditional.  Bond  v.  Farnham 
(1809)  5  Mass.  170;  Mechanics'  Bank  v.  Griswold  (N.  Y.  1831)  7 
Wend.  165;  Kramer  v.  Sanford  (Pa.  1842)  4  W.  &  S.  328.  But  when 
the  assets  of  the  maker,  either  in  whole  or  in  part,  are  assigned  by 
mortgage,  Moses  v.  Ela  (1862)  43  N.  H.  557,  or  by  a  trust  deed, 
Creamer  v.  Perry  (Mass.  1835)  17  Pick.  336,  or  otherwise,  Ray  v. 
Smith  (1873)  17  Wall.  411,  solely  as  indemnity,  the  nature  of  the 
transaction  precludes  any  suggestion  of  an  intention  on  the  part  of 
the  indorser  to  become  primarily  liable,  or  to  waive  the  condition  in 
his  contract  of  indorsement.  Whittier  v.  Collins  (1885)  15  R.  I.  44; 
Selby's  Adm'r  v.  Brinhley  (Tenn.  1875)  17  S.  W.  479.  Nor  should  it 
make  any  difference  that  the  indorser  is  a  director  of  the  company 
making  the  note.  McDonald  v.  Luckenbach  (1909)  170  Fed.  434; 
cf.  Hull  v.  Myers  (1892)  90  Ga.  674.  A  failure  to  observe  this  differ- 
ence has  often  led  to  the  conclusion  reached  in  the  principal  case,  but 
such  a  result  is  not  in  accord  with  the  weight  of  authority,  nor  is  it 
supported  by  the  provisions  of  the  Negotiable  Instruments  Law  which 
has  been  enacted  in  Pennsylvania.    Laws  of  1901,  p.  194,  §§  108,  115. 

Negotiable  Instruments — Payment  of  Forged  Draft  by  Drawee — 
Liability  of  Drawer. — The  plaintiff,  who  purchased  from  the  defend- 
ant bank  a  draft  on  another  bank,  was  refused  payment  by  the  drawee 
after  it  had  paid  the  amount  of  the  draft  on  a  forged  endorsement  of 
the  payee.  Held,  the  defendant  was  liable  on  the  paper.  Sims  et  al.  v. 
American  Nat.  Bank  (Ark.  1911)  135  S.  W.  356. 

Although  the  early  construction  of  the  Hamburgh  Ordinance,  which 
provided  that  an  acceptance  of  a  bill  of  exchange  could  not  be  revoked, 
was  not  uniform,  see  Thornton  v.  Dick  (1803)  4  Esp.  270;  Bentinck  v. 
Dorrien  (1805)  6  East  199,  it  has  long  been  held  that  communication 
of  the  acceptance  to  the  holder  of  the  bill  is  necessary  to  bind  the 
acceptor,  Cox  v.  Troy  (1822)  5  B.  &  Aid.  474,  and  this  rule  of  the  law 
merchant  has  been  embodied  in  the  Negotiable  Instruments  Law. 
See  Crawford,  Negotiable  Instruments  Law  §  2.  The  acceptance, 
moreover,  must  be  of  such  a  nature  as  to  produce  a  contract  between 
the  acceptor  and  the  holder.  Harris  v.  Clark  (1849)  3  N.  Y.  93. 
Without  the  privity  of  contract  thus  established  the  holder  of  a  draft  is 
remediless  against  the  drawee,  Dickinson  v.  Coates  (1883)  79  Mo.  250; 
Grammel  v.  Carmer  (1884)  55  Mich.  201;  contra,  Fogarties  v.  State 
Bank  (S.  C.  1860)  12  Rich.  518,  for  neither  a  check  nor  a  draft  operates 
as  an  equitable  assignment  of  the  drawer's  balance.  See  2  Columbia 
Law  Review  171;  but  see  Morse,  Banks  and  Banking  §  496.  Inas- 
much as  payment  on  a  forged  endorsement  fails  utterly  to  meet  the 
requirements  of  an  acceptance,  since  it  cannot  be  construed  as  a 
promise  to  pay,  but  merely  as  evidence  of  the  drawee's  willingness  to 
apply  the  drawer's  funds  to  the  satisfaction  of  the  latter's  demands, 
the  drawee  in  the  principal  case  incurred  no  liability  to  the  plaintiff. 
The  court,  therefore,  rightly  held  the  defendant  bound  to  pay  the 
amount  of  its  dishonored  draft.  First  Nat.  Bank  v.  Whitman  (1876) 
94  IT.  S.  343;  Bank  of  the  Republic  v.  Millard  (1869)  10  Wall.  152. 
But  see  Seventh  Nat.  Bank  v.  Cook  (1873)  73  Pa.  St.  483;  Morse, 
Banks  &  Banking  §  474. 
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Personal  Rights — Right  of  Privacy — Immunity  from  Wrongful 
Publicity. — The  plaintiff's  picture  was  published  without  his  consent 
for  advertising  purposes,  and  he  sued  for  damages  for  the  invasion  of 
his  right  of  privacy.  Held,  the  complaint  stated  a  good  cause  of  action. 
Munden  v.  Harris  (Mo.  1911)  134  S.  W.  1076.    See  Notes,  p.  566. 

Pleading  and  Practice — Amendments — Statute  of  Limitations. — 
The  plaintiff's  declaration  did  not  allege  facts  sufficient  to  constitute 
a  cause  of  action.  After  the  period  of  limitations  had  elapsed,  by  an 
amendment  a  cause  of  action  was  set  forth.  The  defendant  there- 
upon pleaded  the  Statute  of  Limitations.  Held,  the  plaintiff  could 
recover.  Bourdreaux  v.  Tuscon  Gas,  Electric  Light  &  Power  Co. 
(Ariz.  1911)  114  Pac.  54. 

The  liberality  with  which  amendments  are  to-day  allowed  becomes 
objectionable  only  when  the  rights  of  the  opposing  party  are  thereby 
prejudiced.  For  example,  the  defendant  should  not  be  deprived  of  a 
defence  which  the  Statute  of  Limitations  would  otherwise  afford  by 
allowing  the  plaintiff  to  introduce  a  new  cause  of  action,  Weldon  v. 
Neal  (1887)  L.  R.  19  Q.  B.  D.  394,  to  change  the  nature  of  his  claim, 
Hamilton  v.  Thirston  (1902)  94  Md.  253,  or  to  add  a  necessary  party 
to  the  action,  Willink  v.  Renwick  (N.  Y.  1840)  22  Wend.  608,  under 
the  guise  of  an  amendment  to  his  complaint.  Accordingly,  when 
leave  to  amend  is  given  in  these  cases  it  will  not  defeat  the  right  of 
the  defendant  to  plead  the  Statute  of  Limitations.  Anderson  v.  R.  R. 
Co.  (1905)  71  Kan.  453;  Wilson's  Adm'r  v.  Holt  (1890)  91  Ala.  204. 
Rules  of  practice  differ,  however,  where  the  complaint  fails  to  state 
a  cause  of  action  and  leave  to  amend  is  sought  after  the  expiration 
of  the  period  of  limitations.  Upon  the  theory  that  the  cause  of 
action  latently  accompanies  the  inherently  defective  complaint  the 
amendment  is  commonly  allowed  as  of  the  time  when  suit  was  com- 
menced. J.  M.  &  I.  R.  R.  Co.  v.  Hendrick's  Adm'r  (1872)  41  Ind. 
48;  Lassiter  v.  R.  R.  Co.  (1904)  136  N.  C.  89.  The  soundness  of 
this  reasoning,  which  is  that  of  the  principal  case,  is  technically 
questionable  since  there  appears  to  be  no  logical  distinction  between 
amending  so  as  to  add  a  new  cause  of  action  and  amending  so  as 
to  state  a  cause  of  action  for  the  first  time.  Powers  v.  Badger  Lumber 
Co.  (1907)  75  Kan.  687;  Foster  v.  St.  Luke's  Hospital  (1901)  191  111. 
94.  However,  from  the  broader  point  of  view  characteristic  of  mod- 
ern procedure  the  decision  is  eminently  satisfactory,  for  notwithstand- 
ing that  a  complaint  lacks  an  essential  allegation,  an  action  has  never- 
theless been  commenced  within  the  meaning  of  the  Statute,  and  its 
purpose  is  therefore  not  defeated  by  amendments  which  do  no  more 
than  cure  defects  in  the  statement  of  the  cause  of  action. 

Powers — Construction — Life  Estate  with  Power  of  Disposal. — A 
testator  devised  the  residue  of  his  real  and  personal  property  to  his  wife 
"for  life,"  with  a  general  power  of  disposal  of  the  remainder.  Held, 
the  wife  took  a  fee  simple.  Ironside  v.  Ironside  (la.  1911)  130  N.  W. 
414. 

In  case  of  a  devise  of  property  generally,  without  a  clear  definition 
of  the  quality  of  the  estate,  the  donee  takes  a  fee  simple  which  is  not 
affected  by  a  superadded  power,  on  the  theory  that  the  latter  gift  is 
repugnant  to  the  former.  In  re  Hutchinson  and  Tenant  (1878)  L.  R. 
8  Ch.  Div.  540.  However,  when  a  life  estate  is  expressly  given,  as  in 
the   principal   case,  by   the  weight   of   authority   such   a   gift    is   not 
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enlarged  by  a  power  to  dispose  of  the  fee;  Tomlinson  v.  DigMon  (1711) 
1  P.  Wms.  149;  see  Borden  v.  Downey  (1871)  35  K  J.  L.  74;  contra, 
May  v.  Joynes  (Va.  1857)  20  Gratt.  692;  and  this  seems  a  logical 
result,  since  the  power  in  itself  gives  rise  to  no  estate,  but  simply  to  a 
right  to  divest  the  estate  of  another.  See  Burleigh  v.  Clough  (1872) 
52  N.  H.  267.  Nor  would  there  seem  to  be  any  force  in  the  contention 
that  in  order  to  appoint  a  fee  the  donee  of  the  power  must  be  seized  of 
a  fee,  May  v.  Joynes  supra,  since  it  is  clear  that  the  power  is  something 
apart  from  ownership.  Burleigh  v.  Clough  supra.  In  conformity 
with  the  general  regard  for  the  intention  of  the  testator  these  settled 
rules  of  construction  do  not  apply  when  there  is  an  unequivocal 
expression  of  his  intention  to  the  contrary.  Doe  v.  Thomas  (1835)  3 
A.  &  E.  123.  From  the  facts  of  the  principal  case  it  is  very  difficult  to 
find  any  indication  of  an  intention  to  enlarge  the  life  estate,  other  than 
the  clause  creating  the  power ;  and  as  this  affords  no  such  evidence,  the 
decision  is  opposed  to  all  generally  accepted  rules  of  construction. 
Nevertheless,  since  the  result  reached  has  been  attained  by  legislation 
in  many  States,  it  would  seem  that  it  may  be  regarded  as  a  desirable 
one.    N.  Y.  Consol.  L.  ch.  50,  §  151 ;  see  Fowler,  Eeal  Prop.  632,  633. 

Statute  of  Frauds — Contract  for  the  Sale  of  an  Interest  in  Land — 
Party  to  be  Charged. — The  plaintiff  orally  agreed  with  the  defendant 
to  assign  to  the  latter  a  contract  for  the  purchase  of  certain  real  estate 
and  he  subsequently  made  the  assignment  in  writing.  To  an  action 
on  his  promise  the  defendant  pleaded  the  Statute  of  Frauds,  which  pro- 
hibits suit  on  an  agreement  for  the  sale  of  an  interest  in  land  unless  it 
is  evidenced  by  a  writing  signed  by  the  party  to  be  charged.  Held,  the 
plaintiff  could  recover.  Evans  v.  Stratton  (Ky.  1911)  134  S.  W.  1154. 
Since  a  contract  for  the  sale  of  land  passes  an  equitable  interest  in 
the  land  and  equitable  interests  are  within  the  Statute  of  Frauds,  11 
Columbia  Law  Eeview  386,  a  parol  contract  for  the  assignment  of  the 
purchaser's  interest  falls  within  the  provision  of  the  Statute  pleaded 
in  the  principal  case,  Esslinger  v.  Pascoe  (1905)  129  la.  86;  see 
Hackett  v.  Watts  (1897)  138  Mo.  502,  and  its  validity  as  a  defence  there- 
fore depended  upon  the  meaning  of  the  words  "party  to  be  charged." 
Under  the  construction  which  proceeds  upon  the  theory  that  the  pur- 
pose of  this  section  is  solely  the  protection  of  land-owners  the  vendor 
is  the  party  to  be  charged  and  his  signature  alone  is  necessary.  Moore 
v.  Chenault  (Ky.  1895)  29  S.  W.  140;  Dowry  v.  Mehaffy  (Pa.  1840)  10 
Watts  387.  The  preferable  interpretation  of  the  phrase,  which  is  that 
given  it  in  the  analogous  section  relating  to  chattels,  is  that  the  party 
to  be  charged  is  the  one  against  whom  the  contract  is  sought  to  be 
enforced.  Miller  v.  Monazite  Co.  (1910)  152  N.  C.  608;  Harper  v. 
Goldschmidt  (1909)  156  Cal.  245.  The  vendor  is  thus  guarded  from 
fraud  if  the  action  be  against  him  and,  what  appears  of  equal  import- 
ance, the  vendee  is  not  without  protection.    Hall  v.  Misenheimer  (1904) 

137  N.  C.  183.  This  interpretation  is  further  desirable  since  it  prevents  the 
injustice  of  allowing  a  vendee  to  avoid  his  contract  though  he  has  evi- 
denced his  acceptance  in  writing.    City  of  Murray  v.  Crawford  (1910) 

138  Ky.  25.  The  erroneous  view  seems  to  have  arisen  from  following 
the  decisions  of  jurisdictions  where  the  statutes  expressly  require  that 
the  memorandum  be  signed  by  the  vendor,  see  Harper  v.  Goldschmidt 
supra;  Moore  v.  Powell  (1894)  6  Tex.  Civ.  App.  43,  but  since  there  is 
no  such  statute  in  Kentucky,  the  result  reached  in  the  principal  case 
seems  an  unfortunate  one. 
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Taxation — Valuation  of  Special  Franchise — Incomplete  Railway 
System.— Under  the  tax  law  (N.  Y.  Consol.  L.  c.  62,  §  2,  subd.  3) 
which  provides  that  a  special  franchise  shall  be  deemed  to  include  the 
value  of  the  tangible  as  well  as  the  intangible  property,  the  relator's 
special  franchises  were  assessed  an  amount  in  excess  of  the  cost  of 
reproducing  its  tangible  property.  A  part  of  relator's  lines  was  not  com- 
pleted or  in  operation.  Held,  two  judges  dissenting,  the  valuation  was 
fair.  People  ex  rel.  Hudson  &  M.  R.  R.  Co.  v.  State  Board  of  Tax 
Com'rs  et  al.  (1911)  127  N.  Y.  Supp.  918. 

Since  a  special  franchise  is  to  be  assessed  in  the  same  manner  as 
other  property,  so  far  as  its  nature  permits,  actual  value  and  not 
cost  is  the  true  basis  for  taxation.  People  ex  rel.  v.  Tax  Com'rs  (N.  Y. 
1908)  128  App.  Div.  13.  Because  of  the  legislature's  failure  to  supply 
a  definite  rule  of  valuation,  such  assessments  are  variously  made  in 
New  York  according  to  the  applicability  of  a  given  method  to  a  given 
case.  See  10  Columbia  Law  Review  158.  For  example,  while  a  con- 
sideration of  net  earnings  may  be  important  and  in  some  instances 
determinative,  in  other  cases  this  method  would  be  unreliable.  See 
People  ex  rel.  v.  Tax  Com'rs  (1909)  196  N.Y.  39.  In  like  manner  the- 
cost  of  reproduction  or  the  scrap  value  of  the  tangible  property  is  not 
conclusive.  People  ex  rel.  v.  Barker  (N.  Y.  1896)  7  App.  Div.  27,  aff'd 
151  N.  Y.  639;  see  People  ex  rel.  v.  Tax  Com'rs  (1903)  174  N.  Y.  417, 
441.  Future  earnings  and  prospective  improvement  in  commercial 
conditions,  so  certain  as  to  control  a  bona  fide  market,  may  be  con- 
sidered by  the  taxing  power,  Trustees  Cincinnati  So.  Ry.  v.  Guenther 
(1884)  19  Fed.  395,  399;  Central  R.  R.  Co.  v.  State  Board  of  Assessors 
(1886)  49  N.  J.  L.  1;  State  v.  V.  &  T.  R.  R.  Co.  (1896)  23  Nev.  283, 
although  this  should  be  done  cautiously.  See  State  v.  Illinois  Central 
R.  R.  Co.  (1861)  27  111.  64.  Moreover,  the  mere  fact  that  a  road  is  not 
in  operation  does  not  of  itself  show  that  the  intangible  property  is 
worthless,  but  if  large  sums  are  being  expended  to  prepare  it  for  use 
the  natural  conclusion  is  that  this  privilege  is  valuable.  Conceding, 
therefore,  that  the  valuation  of  this  right  whose  earning  power  has  not 
yet  been  tested  is  difficult,  it  by  no  means  follows  that  it  should  not  be 
undertaken.  People  ex  rel.  v.  State  Board  of  Tax  Com'rs  (1911)  126 
N.  Y.  1063.  Especially  is  this  true  where  as  in  the  principal  case  the 
franchise  is  in  the  possession  of  a  going  concern. 

Trusts — Definiteness  of  Subject-Matter  and  Objects — Trusts  in 
Part  Charitable. — A  testator  directed  b,is  property  to  be  funded,  the 
interest  and,  if  necessary,  the  corpus  of  the  fund  to  be  used  in  paying 
certain  annuities,  and  thereafter  the  remainder  to  be  paid  to  the  testa- 
tor's brothers  and  sisters  in  need  thereof  as  to  the  trustees  might  seem 
best,  and  to  certain  charitable  objects.  Held,  the  trust  was  void  for 
uncertainty  of  subject-matter  and  of  objects.  Wilce  v.  Van  Anden 
(HI.  1911)  94  N.  W.  42.    See  Notes,  p.  559. 

Trusts — Priority  of  Equities — Good  Conscd3Nce  as  the  Determining 
Factor. — A  company  deposited  money,  which  it  held  in  trust  for  the 
plaintiff  bank,  in  its  individual  deposit  account  with  the  defendant 
bank,  giving  no  notice  of  the  trust  relation.  Subsequently,  after  notice 
and  demand,  the  defendant  refused  to  satisfy  the  plaintiff's  claim,  but 
later  applied  the  money  in  payment  of  notes  on  which  the  depositor 
company  was  indebted  to  the  defendant  and  which  were  over  due  at  the 
time  of  the  deposit  of  the  trust  fund.  Held,  the  plaintiff  could  recover. 
First  Nat.  Bank  of  Auburn  v.  The  Eastern  Trust  &  Banking  Co. 
(Me.  1911)  79  Atl.  4.    See  Notes,  p.  554. 
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Wills — Election — Compensation  to  Disappointed  Legatee. — The 
plaintiff  devisees,  by  instituting  partition  proceedings,  elected  to  re- 
tain an  estate  belonging  to  them  which  the  will  purported  to  bestow 
upon  the  defendant.  Held,  although  the  recusant  donees  did  not  for- 
feit their  gift,  equity  would  force  them  to  compensate  the  disap- 
pointed legatees  therefrom.  Cooley  et  al.  v.  Houston  et  al.  (Pa. 
1911)  78  Atl.  1129. 

That  one  who  elects  to  accept  a  bequest  thereby  renounces  every 
right  inconsistent  with  the  will  is  a  well  established  principle  of 
equity,  see  Hyde  v.  Baldwin  (Mass.  1835)  17  Pick.  303,  which  has 
also  been  applied  at  law.  Smith  v.  Smith  (Mass.  1860)  14  Gray  532. 
But  when  a  devisee  elects  against  the  will,  the  early  decisions  are 
conflicting  as  to  whether  he  thereby  forfeits  his  legacy  entirely, 
Pugh  v.  Smith  (1740)  2  Atk.  43;  McGinnis  v.  McOinnis  (1846)  1 
Ga.  496,  or  only  so  far  as  is  necessary  to  give  the  other  donees  an 
estate  equivalent  to  that  of  which  his  election  has  deprived  them. 
Anon.  (1708)  Gilb.  Eq.  15;  see  Marriott  v.  Badger  (1854)  5  Md. 
306.  If  the  true  basis  of  the  doctrine  of  election  is  the  intention  of 
the  testator,  see  note  to  Dillon  v.  Parker  (1818)  1  Swanst.  359,  393, 
the  determination  of  this  question  would  depend  upon  what  the  courts 
might  find  his  intention  to  be.  However,  where  the  testator  erro- 
neously supposes  the  subject  of  the  gift  to  be  his  own,  to  say  that  he 
intended  to  make  a  conditional  or  alternative  bequest  is  to  indulge  in 
fiction.  1  Pomeroy,  Eq.  Jur.  §  464.  A  sounder  basis  for  this  doc- 
trine is  that  it  would  not  be  in  keeping  with  good  conscience  that 
one  should  accept  the  benefits  of  a  will  and  at  the  same  time  defeat 
the  testator's  wishes  as  to  the  other  donees.  Therefore,  under  such 
circumstances  equity  will  impose  upon  the  recusant  legatee  the  obli- 
gation to  apply  his  legacy  in  carrying  out  the  will  of  the  testator. 
See  Farmington  Savings  Bank  v.  Curran  (1899)  72  Conn.  342. 
After  this  has  been  done,  however,  if  a  surplus  remains,  see  Lewis 
v.  Lewis  (1850)  13  Pa.  St.  79,  there  is  nothing  inequitable  in  allow- 
ing the  refractory  donee  to  retain  it,  see  note  to  Gretton  v.  Haward 
(1818)  1  Swanst.  408,  433,  and  in  so  deciding  it  is  evident  that  the 
court  in  the  principal  case  reached  a  result  manifestly  sound.  Rogers 
v.  Jones  (1876)  L.  R.  3  Ch.  Div.  688;  see  Wilbanks  v.  Wilbanks 
(1856)  18  111.  17. 

Wills — Residue  of  a  Residue — Intestacy. — The  testator  made  several 
bequests  of  varying  sums  in  trust  for  M.,  C.  and  I.,  and  then  bequeathed 
the  residue  of  his  property  to  the  same  persons,  to  take  shares  propor- 
tionate to  their  legacies.  By  a  codicil  W.  and  J.  were  given  legacies 
and  were  also  made  pro  rata  residuary  legatees.  W.  and  J.  predeceased 
the  testator.  Held,  there  was  an  intestacy  as  to  their  shares.  In  re 
Hoffman  (N.  Y.  1911)  44  N.  Y.  L.  J.  No.  149. 

It  has  long  been  established  that  a  failure  of  a  share  of  the  residue, 
creating  a  residue  of  a  residue,  gives  rise  to  an  intestacy  as  to  that 
share,  Beekman  v.  Bonsor  (1861)  23  N.  Y.  298,  the  theory  being  that 
the  testator,  having  bequeathed  a  definite  amount  to  each  residuary 
legatee,  cannot  intend  that  he  take  more.  It  is  clear  that  the  addition 
of  the  words  "with  survivorship"  would  make  a  class  of  the  residuary 
legatees,  2  Jarman,  Wills  (6th  Eng.  ed.)  1059,  and  that  any  other  con- 
clusion than  that  of  intestacy  would  give  the  legatees  the  privileges 
of  class  membership.  Although  modern  decisions  accept  the  general 
rule  of  construction  and  assume  that  it  is  the  intention  of  the  testator 
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that  the  failure  of  a  share  of  the  residue  shall  give  rise  to  an  intestacy, 
the  assiduity  with  which  the  courts  seek  expressions  in  a  will,  even 
remotely  indicating  an  intention  to  the  contrary,  suggests  that  the 
assumption  is  often  contrary  to  fact,  if  not,  indeed,  that  the  rule  itself 
is  based  on  a  misconception  of  the  testator's  desire.  See  Skrymsher  v. 
Northcote  (1818)  1  Swanst.  565;  Humble  v.  Shore  (1847)  7  Hare  247. 
Thus,  when  there  is  a  gift  over,  In  re  Parker  L.  R.  [1901]  1  Ch.  408, 
or  a  revocation  of  one  of  the  residuary  shares,  Harris  v.  Davis  (1844) 
1  Coll.  Ch.  416,  intestacy  will  not  be  the  result.  This  tendency  to 
regard  the  testator's  intention  is  unquestionably  a  proper  one  in  this 
class  of  cases,  for  there  is  here  no  rule  of  feudal  tenure  to  operate  to 
defeat  intention  as  in  the  case  of  contingent  remainders  and  executory 
devises.  White  v.  Summers  L.  R.  [1908]  2  Ch.  256.  However,  it  has 
not  become  of  sufficient  strength  to  impair  the  applicability  of  the  rule 
to  the  facts  of  the  principal  case.  Hence,  while  the  decision  was  inevit- 
able on  authority,  it  would  seem  that  there  is  room  for  a  difference 
of  opinion  as  to  the  soundness  of  attributing  to  a  testator  the  intention 
of  intestacy.    2  Roper,  Legacies  1726;  cf.  In  re  Parker  supra. 

Witnesses — Experts — Compensation. — The  respondent  in  disbarment 
proceedings  had  contracted  with  a  physician  to  pay  him  a  portion  of 
the  recovery  if  he  would  testify  in  an  action  which  the  respondent  was 
conducting.  Held,  the  contract  was  void  and  for  his  unprofessional 
conduct  in  making  it  the  respondent  should  be  disbarred.  In  the  Mat- 
ter of  Shapiro  (N.  Y.  1911)  45  K  Y.  L.  J.  No.  18. 

Although  witnesses  have  been  denied  the  right  to  extra  compensa- 
tion on  the  ground  of  public  policy,  this  result  may  be  as  well  sustained 
on  the  principle  that  the  performance  of  a  legal  duty  is  not  a  valid 
consideration  for  a  contract.  An  application  of  the  same  principle 
would  dissipate  much  of  the  apparent  confusion  as  to  the  right  of 
expert  witnesses  to  compensation.  See  Collins  v.  Qodefroy  (1831)  1 
B.  &  Ad.  950.  Thus,  of  course,  an  expert  like  any  other  citizen  may 
be  called  upon  to  testify  to  facts  although  they  fell  within  his  observa- 
tion while  in  the  course  of  practicing  his  profession,  Le  Mere  v. 
McHale  (1883)  30  Minn.  410,  and  if  he  is  asked  merely  for  his  pro- 
fessional opinion  on  a  given  state  of  facts,  that  his  scientific  knowledge 
makes  him  competent  to  testify  to  such  matters  should  not  alone  entitle 
him  to  more  than  the  statutory  fees.  Burnett  v.  Freeman  (1907)  125 
Mo.  App.  683;  Ex  Parte  Dement  (1875)  53  Ala.  389;  Dixon  v.  People 
(1897)  168  111.  179;  contra,  Buchanan  v.  State  (1877)  59  Ind.  1;  cf. 
Dills  v.  State  (1877)  59  Ind.  15.  On  the  other  hand,  if  the  witness 
agrees  to  render  service  beyond  this  duty,  such  as  to  appear  without  a 
subpoena,  Barrus  v.  Phaneuf  (1896)  166  Mass.  123;  Armstrong  v.  Pren- 
tice (1893)  86  Wis.  210,  or  to  fit  himself  to  testify,  Lincoln  Mining  Co. 
v.  Williams  (1906)  37  Colo.  193;  Summers  v.  State  (1879)  5  Tex.  Ct. 
App.  365,  or  even  to  attend  a  trial  to  consider  the  evidence  upon  which 
he  is  to  give  his  opinion,  see  People  v.  Montgomery  (N  Y.  1872)  13 
Abb.  Pr.  [n.  s.]  207,  240,  such  circumstances  furnish  a  good  considera- 
tion and  the  contract  will  accordingly  be  valid.  Considerations  of 
public  policy  do,  however,  become  vital  when,  as  in  the  principal  case, 
the  amount  of  compensation  is  made  to  depend  on  the  outcome  of  the 
suit.  That  the  effect  of  such  agreements  is  likely  to  be  subversive  of 
justice  is  clear,  and  they  should  not  only  be  unenforceable,  Pollak  v. 
Gregory  (1861)  9  Bosw.  116;  Dawkins  v.  QUI  (1846)  10  Ala.  206,  but 
may  well  be  considered  grounds  for  disbarment,  if  made  by  an  attorney. 
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Cases  on  Persons  and  Domestic  Eelations,  selected  from  decisions 
of  English  and  American  Courts,  by  Albert  M.  Kales.  American 
Case  Book  Series,  James  Brown  Scott,  General  Editor.  St.  Paxil: 
West  Publishing  Co.     1911.    pp.  xxix,  654. 

In  the  construction  of  this  book  Professor  Kales  has  had  in  mind 
a  theory  and  an  ideal.  His  theory,  he  tells  us  in  his  frank  and 
interesting  preface,  he  formed  after  a  study  of  Professor  Langdell's 
case  books.  His  ideal  he  finds  in  the  case  books  of  Professor  Ames,  to 
whom  with  appreciative  words  he  dedicates  his  own  work. 

Briefly  stated,  Professor  Kales'  theory  is  that  the  more  recent  case 
books  are  a  basis  for  the  study  of  comparative  law,  rather  than  the 
law  of  any  jurisdiction.  The  ideal  case  book,  as  illustrated  by  those 
of  Professor  Ames,  should  be  of  moderate  size,  made  up  of  brief  cases 
selected  with  reference  to  the  problems  presented  therein,  and  accom- 
panied with  notes  containing  illustrative  matter  and  appropriate 
comment. 

The  application  of  this  theory,  which  we  believe  is  sound,  would 
result  in  the  production  of  a  book  devoted  to  the  main  topics  of  a 
subject,  with  cases  presenting  problems  dealt  with  by  courts  of  two  or 
more  jurisdictions.  The  actual  and  the  ideal  solution  of  these  problems 
will  be  the  basis  for  discussion  in  the  classroom.  Of  course  only  by 
use  of  the  book  can  one  say  how  far  Professor  Kales  has  succeeded  in 
applying  his  theory.  There  is  no  doubt  that  it  shows  great  industry 
and  excellent  judgment.  The  matter  assigned  to  each  topic  is  well 
proportioned  with  reference  to  the  whole.  Possibly  more  space  should 
have  been  given  to  Adoption,  a  subject  of  theoretical  and  practical 
importance,  presenting  problems  of  difficulty  and  interest,  and  deserv- 
ing more  than  a  brief  note. 

The  notes  are  ample  and  seem  to  be  just  what  notes  to  a  case  book 
ought  to  be.  There  is  a  good  subject  index,  but,  best  of  all,  the  table 
of  cases  includes  not  merely  the  titles  of  cases  printed  in  the  book,  but 
also  those  cited  in  the  notes.  This  is  an  improvement  over  any  case 
book  which  we  have  seen,  and  in  this  regard  makes  Professor  Kales' 
book  notable.  This  feature  might  be  made  to  include  cases  mentioned 
in  the  body  of  the  opinions. 

N.  A. 

Cases  on  the  Law  of  Suretyship  Selected  from  Decisions  of 
English  and  American  Courts,  by  Crawford  D.  Hening,  Professor^  of 
Law  in  the  University  of  Pennsylvania.  American  Case  Book  Series, 
James  Brown  Scott,  General  Editor.  St.  Paul :  West  Publishing  Co. 
1911.    pp.  xx,  620. 

This  is  one  of  the  latest  of  this  excellent  series  of  case  books  the 
making  of  which,  aside  from  their  intrinsic  value,  cannot  fail  to  result 
in  great  benefit  to  the  teaching  force  of  this  country,  due  to  the  effort 
of  searching  for  material  and  classifying  and  arranging  it.  The 
influence  on  our  law  schools  from  the  effort  in  making  these  volumes, 
in  the  quickening  of  the  intellectual  life  of  a  large  number  of  teachers, 
will  be  a  by-product  which  though  intangible  and  hard  to  estimate, 
must  be  one  of  the  most  valuable  effects  of  their  preparation. 
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This  books  compares  well  with  its  predecessors  in  the  series,  but, 
as  is  the  case  with  similar  books,  it  is  impossible  to  estimate  its  true 
value  until  after  it  has  been  tested  in  the  classroom. 

The  cases  range  from  those  reported  in  the  Year  Book  of  33 
Edw.  I  (1305)  to  cases  arising  in  South  Africa  and  in  India  in 
recent  times.  Whether  it  is  wise  to  omit  such  cases  as  Deering  v. 
The  Earl  of  Winchelsea  and  Batard  v.  Hawes  may  be  an  open  question. 

There  is  a  bibliography  of  treatises  on  Suretyship  and  the  notes  are 
full,  and  so  far  as  can  be  judged  from  a  cursory  examination,  seem 
judicious  and  accurate.  It  is  to  be  wished  that  the  table  of  cases  had 
been  prepared  on  the  plan  of  Professor  Kales  in  his  Cases  on  Persons. 

N.  A. 

Effect  of  War  on  Property.  By  Alma  Latifi,  M.  A.,  LL.D. 
London:  Macmillan  &  Co.     1909.    pp.  xii,  155. 

This  volume,  as  the  title  indicates,  relates  to  the  subject  of  property 
in  its  various  forms  as  affected  by  a  state  of  war;  but  the  author, 
while  not  attempting  a  complete  treatment  of  the  subject,  has  sought 
to  discuss  with  exceptional  fulness  certain  topics.  These  topics  are  the 
property  of  enemies  and  neutrals  on  land,  the  effect  of  conquest  on 
property,  the  property  of  enemies  and  neutrals  at  sea,  the  exceptions 
of  the  rule  of  capture  of  property  at  sea,  and  the  question  of  making 
private  property  at  sea  inviolable.  Under  the  last  head,  he  strongly 
inveighs  against  the  principle  of  inviolability.  Indeed,  after  quot- 
ing Lord  Palmerston's  declaration  in  1862  that  Great  Britain,  if 
she  accepted  that  principle,  "would  be  guilty  of  an  act  of  political 
suicide,"  the  author  himself  declares  that  "the  change  would 
mark  the  sunset  of  England's  greatness,  and  her  fall  from  her  high 
place  amongst  the  nations  of  the  earth."  He  speaks  of  the  "abolition 
of  privateering"  as  one  of  the  "triumphs  of  which  European  diplomacy 
may  well  feel  proud."  In  so  saying,  he  apparently  refers  to  the  Declara- 
tion of  Paris,  to  which  the  United  States  has  never  adhered.  The 
author  adds  to  his  work  a  valuable  note  by  Westlake  on  belligerent 
rights  at  sea.  This  note  is  devoted  chiefly  to  what  is  termed  the  "legal 
fallacy"  underlying  the  argument  for  the  exemption  of  private  property 
at  sea  from  capture.  The  discussion,  it  may  be  superfluous  to  point 
out,  runs  back  to  Rousseau's  well-known  doctrine  that  war  is  a  relation 
not  of  individual  to  individual  but  of  state  to  state.  This  doctrine, 
because  it  is  the  starting  point  of  those  who  advocate  the  exemption 
of  private  property  at  sea  from  capture,  is  generally  rejectedby  English 
writers.  Curiously  enough,  on  the  Continent  the  doctrine  is  generally 
accepted  but  many  of  its  consequences  are  still  declined,  while  in 
England  the  doctrine  is  rejected  but  many  of  its  ameliorating  conse- 
quences (apart  from  that  of  the  inviolability  of  private  property  at  sea) 
are  practically  accepted. 

J.  B.  M. 

A  Law  Dictionary.  By  Campbell  Black,  M.  A.  Second  Edition. 
St.  Paul,  Minn.    West  Publishing  Co.    1910.    pp.  VI,  1314. 

The  most  convenient  of  English-American  law  dictionaries  has 
been  made  more  convenient  than  ever  in  this  second  edition.  Many 
new  titles  have  been  added  and  many  old  ones  expanded;  but  this  has, 
by  skilful  editing  and  typography,  been  effected  without  increase  of 
the  bulk  of  the  original  work.    The  careful  revision  to  which  the  whole 
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book  has  been  subjected  has  resulted  in  greater  accuracy  and,  in  many 
instances,  in  a  more  condensed  form  of  statement,  but  without  any 
loss  of  clearness  and  lucidity.  The  principal  improvements  noted  are 
the  fuller  (but  not  too  full)  citation  of  authorities,  with  the  titles 
of  the  cases  and  the  full  table  of  abbreviations  printed  as  an  appendix. 
The  only  omission  which  we  notice  is  that  of  the  useful  bibliography 
of  domestic  and  foreign  law  dictionaries  prefixed  to  the  first  edition. 
In  only  a  few  instances  has  the  author  failed  to  define  a  term  or  phrase 
listed  (as  in  Falsifying  a  Record),  or  contented  himself  with  a  foreign 
phrase  without  giving  or  noting  the  form  which  it  assumes  in  our 
law  (as  the  Trench  "Flagrant  Delit"  without  mention  of  In  Flagrante 
Delicto).  He  has,  however,  in  too  many  instances  failed  to  account 
for  an  unusual  term  by  giving  a  reference  to  an  instance  of  its  use, 
though  it  must  be  admitted  that  this  would  often  be  impossible.  The 
general  substitution  of  references  to  authorities  for  those  to  previous 
lexicographers  would  be  a  great  improvement,  but  probably  also  a 
task  approaching  the  impossible.  But  these  are  counsels  of  perfection 
and  do  not  affect  the  substantial  merits  of  an  excellent  work  of 
reference. 

G.  W.  K. 

The  Essential  Nature  of  Law  or  The  Ethical  Basis  of  Juris- 
prudence. By  William  S.  Pattee,  LL.  D.  Chicago.  Callaghan  & 
Co.     1909.    pp.  xxv,  264. 

This  little  work  belongs  to  a  class  which  is  scarcely  represented 
in  our  Anglo-American  legal  literature,  though  our  English  brethren 
need  go  no  farther  than  Scotland  to  find  a  soil,  nourished  by  Conti- 
nental ideas,  which  has  proved  congenial  to  its  growth.  Germany  is, 
of  course,  its  favorite  habitat  and  there  it  has  long  flourished,  to  the 
advantage  of  German  law.  It  must  be  said  that  our  American  law 
is  not  likely  to  be  much  benefited  by  Doctor  Pattee's  learned  work. 
This  is  not  because  our  lawyers  and  our  law  have  no  need  of  guidance 
and  support  from  ethical  principles,  but  rather  by  reason  of  the  fact 
that  the  ethics  of  our  author  belong  to  an  order  of  ideas  which  is 
passing  away  and  which  has  long  ceased  to  exercise  any  appreciable 
influence  on  legal  thought.  As  an  intuitionalist  he  can  have  no  sympa- 
thy with  the  newer  thought  which  sees  ethics  not  as  a  system,  actual  or 
potential,  but  as  the  progressive  movement  of  a  given  society  in  the  field 
of  conduct.  Hence  justice  is  to  him  something  immutable,  absolute, 
not  the  progressive  adaptation  of  social  conduct  to  changing  social 
ideals.  His  masters  are  not  Hegel,  Sidgwick,  Green,  and  Dewey,  but 
Kant,  Leibnitz,  McCosh,  and  Harris,  especially  Harris,  whose  "Philo- 
sophical Basis  of  Theism"  and  "Self  Revelation  of  God"  furnish  the 
philosophical  foundations  of  the  work. 

Apart  from  this  there  is  little  but  good  to  be  said  of  the  book.  It 
is  profound  without  being  obscure  and  bears  evidence  of  wide  reading 
and  reflection.  Only  a  few  of  its  pages  are  devoted  to  "Human  Law" 
and  still  fewer  to  positive  law.  But  as  the  purpose  of  the  book  is 
not  to  develop  a  system  of  jurisprudence  from  ethical  conceptions 
but  to  lay  down  the  moral  principles  upon  which  law  must  ultimately 
rest,  this  cannot  be  accounted  a  defect  in  a  work  of  more  than  ordinary 
interest  and  merit. 

0.  W.  K. 
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THE  DOCTRINE  OF  FARRELL   VS.  LOCKHART 

AND  ITS  RELATION  TO  OTHER  RULES 

APPLICABLE  TO  THE  LOCATION 

OF  MINING  CLAIMS. 

Part  I. 

The  law  in  relation  to  the  making  of  mining  locations  is  in  an 
unsatisfactory  condition,  and  will  remain  so  until  the  Supreme 
Court  of  the  United  States  gives  adequate  reconsideration  to  the 
problem  presented  in  the  case  of  Farrell  v.  Lockhart}  In  that 
case,  under  the  guise  of  "qualifying"  the  earlier  case  of  Lavagnino 
v.  Uhlig,2  the  Supreme  Court  in  effect  overruled  the  earlier  case, 
and  did  so  in  a  way  that  is  most  troublesome.  "Not  doubting  at 
all  the  correctness  of  the  decision  in  the  Lavagnino  case,"3  and  not 
stopping  "to  particularly  reexamine  the  reasoning  expressed  in  the 
opinion  in  Lavagnino  v.  Uhlig  as  an  original  proposition"4  the 
court  proceeded  to  announce  that  "whatever  may  be  the  inherent 
cogency  of  that  reasoning"5  still  because  of  the  possible  danger  of 
injuriously  affecting  "vested  rights"  the  doctrine  of  Lavagnino  v. 
Uhlig  would  be  "qualified"  in  the  way  stated  in  the  opinion,6  and 
hereafter  explained.  In  taking  such  a  position  the  court  simply 
postponed  the  day  when  a  reexamination  on  principle  of  the  ques- 
tion involved  must  be  made.  When  the  day  for  that  reexamination 
comes,  many  things  should  be  considered  not  touched  upon  in  the 
opinions  in  Lavagnino  v.  Uhlig  and  Farrell  v.  Lockhart.     Indeed, 

^iigefc)  210  U.  S.  142. 

•(1905)  198  U.  S.  443. 

s2io  U.  S.  142,  146. 

'Ibid. 

•Ibid. 

*Ibid.  146-147. 
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a  proper  determination  of  the  doctrine  which  should  govern  in  the 
situations  to  which  those  cases  relate  requires  a  survey  of  the  whole 
problem  of  mining  locations.  In  order  to  make  this  clear,  it  is  only 
necessary  to  make  such  a  survey.  In  the  course  of  that  survey  the 
points  decided  by  Lavagnino  v.  Uhlig  and  by  Farrell  v.  Lockhart 
will  be  explained. 

By  the  federal  statutes 

"All  valuable  mineral  deposits  in  lands  belonging  to  the  United 
States,  both  surveyed  and  unsurveyed,  are  hereby  declared  to  be 
free  and  open  to  exploration  and  purchase,  and  the  lands  in  which 
they  are  found  to  occupation  and  purchase,  by  citizens  of  the  United 
States  and  those  who  have  declared  their  intention  to  become 
such."7 

The  deposits  then  are  open  to  exploration  and  purchase  and  the 
lands  to  occupation  and  purchase,  and  it  is  provided  that  these  acts 
may  take  place 

"under  regulations  prescribed  by  law,  and  according  to  the  local 
customs  or  rules  of  miners  in  the  several  mining-districts,  so  far  as 
the  same  are  applicable  and  not  inconsistent  with  the  laws  of  the 
United  States."8 

The  regulations  which  govern  the  location  of  mining  claims  are 
usually  a  combination  of  the  provisions  of  state  statutes  and  federal 
statutes,  but  in  a  few  parts  of  the  country  miners'  customs  and 
rules  are  operative  to  some  extent;  but  the  express  regulations 
relate  to  the  acquisition  of  a  claim  by  the  doing  of  the  acts  of  loca- 
tion, and  do  not  cover  certain  interesting  situations  prior  to  at- 
tempted location  which  first  require  our  attention. 

A.  Rights  of  a  Prior  Prospector  Before  His  Acts  of  Location 
and  Before  a  Discovery  by  Him. 

If  a  prospector  upon  the  public  domain  is  simply  searching  for 
mineral  and  a  second  prospector  comes  along  and  tries  to  search 
in  the  same  ground  that  the  first  prospector  is  going  over,  what 
are  their  respective  rights?  If  both  are  citizens  of  the  United 
States,  or  persons  who  have  declared  their  intention  to  become 
such,  they  are,  of  course,  licensed  by  the  federal  statutes  to  make 
such  a  search.  Neither,  therefore,  is  a  technical  trespasser  on  the 
public  domain  and  yet,  neither  having  yet  made  a  discovery  which 
will  justify  a  location,  it  is  impossible  to  say  that  either  has  any- 
thing corresponding  to  title.  The  first  man  on  the  ground,  however, 

TRev.  St.  U.  S.  Sec.  2319. 
'Ibid. 
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has  a  certain  priority  of  right.  To  begin  with,  the  mining  law  sta- 
tutes are  based  on  the  idea  that  prior  in  time  is  prior  in  right. 
Indeed,  the  doctrine  of  priority  in  time  as  giving  a  certain  priority 
in  right  was  adopted  in  mining  matters  in  order  to  prevent  as  far 
as  possible  undesirable  altercations  and  a  resort  to  violence.  Ac- 
cordingly the  first  man  on  the  ground,  if  he  is  making  an  honest 
effort  to  find  a  mineral  deposit,  is  to  be  protected,  to  some  extent 
at  least,  against  later  prospectors.  All  the  cases  agree  as  to  that, 
and  the  only  debatable  questions  are  as  to  the  amount  of  ground  as 
to  which,  and  the  time  for  which,  such  protection  to  the  first  pros- 
pector against  the  second  and  other  prospectors  shall  be  accorded. 
Those  questions  may  arise  either  where  the  first  prospector  has 
done  nothing  but  try  to  find  a  mineral  deposit  to  stake,  or  where  he 
has  actually  staked  out  a  claim  but  has  made  no  discovery.  Even 
in  the  former  case  where  there  are  no  acts  of  location,  and  no  dis- 
covery as  yet,  the  prior  prospector  has  rights  which  a  mere  tres- 
passer must  respect,  for  the  courts  will  protect  him  against  such  a 
trespasser.9  The  ground  in  the  prior  prospector's  actual  posses- 
sion can  be  taken  from  him  only  by  one  who  actually  makes  prior 
discovery  and,  in  the  honest  belief  that  his  vein  or  placer  deposit 
runs  or  lies  in  a  direction  to  justify  doing  so,  peaceably  throws  the 
lines  of  his  location  so  as  to  include  the  ground  where  the  prior 
prospector  is  working.  The  prior  prospector,  in  other  words,  is 
given  priority,  but  can  maintain  his  priority  only  by  making  a  dis- 
covery, or  what  under  the  relation  back  doctrine  of  Erhardt  v. 
Boaro10  will  be  deemed  one,  before  the  second  prospector  does, 
and  then  by  following  up  the  discovery  by  the  requisite  acts  of 
location.  The  prior  prospector's  pedis  possessio  will  be  respected 
and  protected  as  against  mere  trespassers,  but  unless  discovery 
followed  by  the  acts  of  location  comes  to  the  assistance  of  that 
possessio  pedis  of  the  prior  prospector,  his  rights  must  yield  to 
those  of  one  who  is  second  or  later  on  the  field,  but  who  makes  a 
discovery  and  without  a  resort  to  violence  or  trickery  bona  fide 
locates  so  as  to  embrace  the  ground  occupied  by  the  prior  but 
unlucky  prospector.11 

"Protective  M.  Co.  v.  Forest  City  M.  Co.  (1909)  51  Wash.  643;  Brandt 
v.  Wheaton   (1877)   52  Cal.  430;  Whiting  v.  Straup  (1908)   17  Wyo.  1,  23. 

10(i88s)   113  U.  S.  527.     See  Phillips  v.  Brill  (1008)   17  Wyo.  26. 

"Whiting  v.  Straup  (1908)  17  Wyo.  1.  "A  valid  claim  to  unappro- 
priated public  land  cannot  be  instituted  while  it  is  in  possession  of  another 
who  has  the  right  to  its  possession  under  an  earlier  lawful  location. 
*  *  *  Nor  can  such  a  claim  be  initiated  by  forcible  or  fraudulent  entry 
upon  land  in  possession  of  one  who  has  no  right  either  to  the  possession 
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B.  Rights  of  a  Prior  Prospector  After  His  Acts  of  Location 
but  Before  a  Discovery  by  Him. 

The  case  where  the  prior  prospector,  without  making  a  dis- 
covery performs  the  acts  of  location  is  on  principle  the  same  as  that 
just  discussed,  where  neither  discovery  nor  the  acts  of  location  can 
be  credited  to  the  prior  prospector.  But  the  authorities  are  not 
uniform  in  their  holdings. 

Where  the  prior  prospector  has  already  staked  out  the  ground 
or  designated  it  by  posted  notices,  but  has  not  yet  discovered  a 
locatable  deposit,  some  courts  are  inclined  to  protect  him  against 
the  second  prospector  to  the  extent  of  the  full  ground  staked  or 
claimed  in  the  notice  and  for  the  period  of  his  diligent  search  for 
mineral12  unless  the  first  prospector  voluntarily  forgoes  his  ad- 
vantage and  allows  the  second  prospector  to  explore  the  staked 
or  described  ground,  in  which  latter  event  if  the  second  pros- 
pector makes  the  first  discovery  and  follows  that  up  in  proper 
time  with  the  acts  of  location,  he  is  given  the  ground.13  But  the 
better  opinion  is  that  even  though  the  acts  of  location  have  been 
performed  and  the  claim  therefore  has  been  staked  on  the  ground 
or  claimed  in  a  notice  describing  the  ground  to  be  staked,  "the 
prospector's  rights  are  confined  [until  discovery]  to  the  ground 
in  his  actual  possession,"14  and  that  even  that  ground  may  be 

or  to  the  title.  *  *  *  But  every  competent  locator  has  the  right  to 
initiate  a  lawful  claim  to  unappropriated  public  land  by  a  peaceable  ad- 
verse entry  upon  it  while  it  is  in  the  possession  of  those  who  have  no 
superior  right  to  acquire  the  title  or  to  hold  the  possession.  *  *  *  Any 
other  rule  would  make  the  wrongful  occupation  of  public  land  by  a  tres- 
passer superior  in  right  to  a  lawful  entry  of  it  under  the  acts  of  Congress 
by  a  competent  locator."  Thallmann  v.  Thomas  (1901)  in  Fed.  277, 
278-279. 

12In  Bulette  v.  Dodge  (1905)  2  Alaska  427,  431,  the  court  said:  "It  is 
fairly  demonstrated  by  the  evidence  that,  prior  to  any  attempt  by  the 
defendants  to  discover  mineral  on  this  claim,  the  plaintiff  was  in  the  actual 
possession  thereof,  and  in  good  faith  actually  engaged  in  sinking  a  dis- 
covery shaft.  This  actual  possession  of  a  part  gave  him  possession  of  the 
whole."    See  also  Phillips  v.  Brill  (1908)  17  Wyo.  26,  38. 

"Crossman  v.  Pendery  (1881)  8  Fed.  693;  Johanson  v.  White  (1908) 
160  Fed.  901;  Hanson  v.  Craig   (1909)    170  Fed.  62. 

"Gemmell  v.  Swain  (1903)  28  Mont.  331,  335.  There  the  court  said 
of  a  plaintiff  who  had  found  a  vacant  twenty  acre  tract  of  public  land  and 
was  prosecuting  work  in  three  shafts  on  the  tract  without  yet  having  a 
discovery  and  who  had  posted  at  each  shaft  a  notice  claiming  750  feet  east, 
750  feet  west,  300  feet  north  and  300  feet  south  from  the  point  where  the 
notice  was  posted :  "He  was  simply  a  prospector  upon  the  public  domain, 
with  the  bare  naked  possession  of  the  ground  immediately  about  the  three 
shafts  where  he  was  prosecuting  his  work.  His  possession  was  only  such  as 
is  characterized  in  the  law  as  possessio  pedis,  and  could  not  be  enlarged 
to  include  the  entire  20-acre  tract,  or  the  whole  amount  of  ground  which 
he  might  have  claimed  under  one  or  more  quartz  locations."    Id.  335. 
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taken  away  from  him  by  the  second  locator  if  the  latter  makes 
the  first  discovery  and,  honestly  believing  his  discovered  vein  or 
placer  deposit  so  runs  as  to  make  his  location  properly  include  the 
ground  in  the  first  prospector's  actual  possession,  peaceably  fol- 
lows up  the  discovery  by  staking  so  as  to  include  that  land,15  and 

"Hanson  v.  Craig  (1909)  170  Fed.  62;  Whiting  v.  Straup  (1908)  17 
Wyo.  1;  Garthe  v.  Hart  (1887)  73  Cal.  541. 

In  an  article  by  Thomas  R.  Shepard  Esq.,  on  Placer  Mining  Law  in 
Alaska  in  18  Yale  L.  J.  533,  542-543,  it  is  suggested  that  in  some  cases  a 
constructive  trespass  ought  to  invalidate  a  claim  as  against  a  staked  loca- 
tion unsupported  by  a  discovery  but  in  the  locator's  actual  possession. 
The  paragraph  deserves  quotation  here.    It  is  said: 

"But  'blanket  locations'  are  common  in  Alaska.  A  man  locates,  in  the 
names  of  himself  and  seven  others,  an  association  [placer]  claim  of  one 
hundred  and  sixty  acres.  Such  a  claim,  extending  half  a  mile  in  each 
dimension,  may  include  within  its  boundaries  half  a  dozen  single  claims 
of  twenty  acres  each,  previously  staked,  as  well  as  several  small  fractions 
left  'open'  (that  is,  not  located  upon),  interspersed  among  them;  yet  the 
corner  and  side  line  stakes  of  the  association  claim  may  lie  wholly  outside 
the  single  claims,  so  that  no  visible  trespass  was  committed  in  setting 
them.  But  if  one  of  the  prior  locators,  over  whose  claim  a  blanket  is  thus 
thrown,  is  in  actual  possession  of  it,  and  objects  to  the  newcomer's  staking 
ground  which  includes  his  own,  does  not  the  staking  of  the  blanket  claim 
constitute  a  trespass  upon  the  objector's  ground,  for  the  purposes  of  the 
rule  that  a  trespass  can  initiate  no  rights,  equally  as  if  the  later  locator 
walked  across  the  other's  ground  in  setting  his  stakes,  instead  of  around 
it?  Much  may  be  said  in  support  of  the  view  that  this  is  virtually  a 
trespass,  making  the  attempted  location  void  as  against  included  claims 
in  actual  possession  under  color  of  right.  The  Alaska  courts  have  not  to 
my  knowledge  gone  so  far  as  this,  however.  But  it  has  been  wisely  held, 
in  the  second  division,  that  the  blanket  location  must  be  supported,  as  to 
each  detached  parcel  that  it  embraces,  by  a  separate  discovery  thereon, 
whether  those  parcels  are  previously  unstaked  fractions  lying  between  the 
claims  adversely  held,  or  are  such  claims  themselves." 

The  pedis  possessio  of  the  prior  prospector  is  protected,  however,  only 
because  it  is  good  public  policy  to  prevent  the  actual  breaches  of  the 
peace  on  the  public  mineral  domain  which  otherwise  would  be  encouraged, 
and  there  would  seem  to  be  no  reason  whatever  for  invalidating  a  claim 
openly  and  peaceably  located  and  based  on  a  genuine  discovery,  just  be- 
cause of  the  pedis  possessio  of  a  prospector  whose  actual  possession  was 
respected  until  it  ceased  to  have  any  validity  and  whose  attitude  is  simply 
that  of  the  dog  in  the  manger. 

In  Hanson  v.  Craig  (1909)  170  Fed.  62,  64-65,  where  the  second  pros- 
pector made  his  discovery  within  the  ground  staked  by  the  first  prospector, 
who,  however,  had  made  no  discovery,  Ross,  J.,  for  the  court  said : 

"The  exclusive  right  of  possession  is  by  section  2322  of  the  Revised 
Statutes  (U.  S.  Comp.  St.  1901,  p.  1425)  conferred  only  on  one  who  has 
made  a  valid  location,  one  of  the  essentials  of  which  is,  as  has  been  said, 
a  discovery  of  mineral.  Prior  to  that  time  all  such  mineral  land  is  in  law 
vacant  and  open  to  exploration  and  location,  subject  to  the  well-established 
rule  that  no  prospector  is  authorized  by  any  form  of  forcible,  fraudulent, 
surreptitious,  or  clandestine  conduct  to  enter  or  intrude  upon  the  actual 
possession  of  another  prospector;  for  every  miner  upon  the  public  domain 
is  entitled  to  hold  the  place  in  which  he  may  be  working  against  all  others 
having  no  better  right.  Zollars  v.  Evans  (C.  C.)  5  Fed.  172.  The  matter 
is,  we  think,  well  and  tersely  put  by  Costigan  on  Mining  Law,  p.  156, 
where  he  says: 
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if  prior  to  the  second  prospector's  location  the  first  prospector 
has  not  already  come  upon  such  evidence  of  a  vein  or  placer  de- 
posit that  his  diligent  prosecution  of  work  to  the  uncovering  of 
the  vein  or  deposit  will  make  his  discovery,  by  relation  back,  prior 
to  that  of  the  second  prospector.16  Yet  for  all  that  the  first  pros- 
pector, yielding  though  he  must  to  the  peaceable  valid  location 
of  the  subsequent  prospector,  made  on  a  discovery  prior  to  that 
of  the  first  prospector,  has  rights  which  a  mere  trespasser  must 
respect;  for  the  courts  will  protect  him  against  such  a  tres- 
passer.17 

C.  Rights  of  a  Prospector  Who  Performs  the  Acts  of  Loca- 
tion Without  a  Discovery  and  Later,  Before  Third  Parties  Acquire 
Rights,  Makes  a  Discovery  Within  the  Ground  Staked  by  Him. 

From  what  has  already  been  said  it  might  be  supposed  that 
the  performance  of  the  acts  of  location  prior  to  discovery  is  mere 
wasted  energy,  but  such  is  not  the  case  if  a  discovery  follows. 
The  prior  prospector's  acts  of  location,  though  they  precede  dis- 
covery, are  not  nugatory  if  his  discovery  antedates  that  of  the 
second  prospector;  for  while  discovery  should  precede  the  acts 
of  location — indeed  the  language  of  the  statute  is  that  "no  loca- 

" '  'Pedis  possessio'  means  actual  possession  and  pending  a  discovery 
by  anybody  the  actual  possession  of  the  prior  arrival  will  be  protected  to 
the  extent  needed  to  give  him  room  for  work  and  to  prevent  probable 
breaches  of  the  peace.  But  while  the  pedis  possessio  is  thus  protected,  it 
must  yield  to  an  actual  location  on  a  valid  discovery  made  by  one  who 
has  located  peaceably,  and  neither  clandestinely,  nor  with  fraudulent  pur- 
poses.' 

"These  views  are,  we  think,  well  sustained  by  numerous  decisions. 
*  *  *  Applying  the  foregoing  decisions  to  the  present  case,  it  is  im- 
possible to  hold  upon  the  record  here  that  the  defendants  in  error  had 
such  a  possession  of  the  strip  of  public  land  660  feet  wide  and  two  miles 
long  [claimed  by  them  as  a  placer]  as  precluded  any  other  good-faith 
prospector  from  peaceably  going  within  those  boundaries  and  himself 
making  a  discovery  and  location." 

While  this  case  announces  what  is  believed  to  be  the  sound  view,  there 
are  cases  to  the  contrary.     See  Costigan,  Mining  Law  156,  n.  39. 

"Erhardt  v.  Boaro   (1885)    113  U.  S.  527. 

"See  cases  in  note  9  supra.  In  Miller  v.  Chrisman  (1903)  140  Cal.  440, 
447,  it  is  stated  that  one  who  has  in  good  faith  fulfilled  the  various  acts 
of  location  of  lands  as  oil  lands  and  who,  without  having  made  a  dis- 
covery, remains  in  possession  "and  with  due  diligence  prosecutes  his 
work  toward  a  discovery,  is  fully  protected  against  all  forms  of  forcible, 
fraudulent,  surreptitious  or  clandestine  entries  and  intrusions  upon  his 
possession."  Compare  the  similar  holding  as  to  land  occupied  for  town 
purposes,  Zeiger  v.  Dowdy  (Ariz.  1911)   114  Pac.  565. 
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tion  of  a  mining  claim  shall  be  made  until  the  discovery  of  the 
vein  or  lode  within  the  limits  of  the  claim  located"18 — the  claim  is 
good  if  discovery  follows  the  acts  of  location,  providing  it  pre- 
cedes the  acquisition  of  rights  by  third  persons.19 

As  Brewer,  /.,  said  for  the  court  in  Creede  Mining  Co.  v. 
Uinta  Tunnel  Co.:20 

"But  what  is  the  meaning  of  the  statute?  Its  language  is 
'no  location  of  a  mining  claim  shall  be  made  until  the  discovery 
of  the  vein  or  lode  within  the  limits  of  the  claim  located.'  Does 
that  require  that  a  discovery  must  be  made  before  any  marking 
on  the  ground,  especially  when,  as  under  the  Colorado  statutes, 
several  other  steps  in  the  process  of  location  are  prescribed,  or 
does  it  mean  that  no  location  shall  be  considered  as  complete  until 
there  has  been  a  discovery?  Bearing  in  mind  that  the  principal 
thought  of  the  chapter  is  exploration  and  appropriation  of  min- 
eral, does  it  mean  anything  more  than  that  the  fact  of  discovery 
shall  exist  prior  to  the  vesting  of  that  right  of  exclusive  posses- 
sion which  attends  a  valid  location  ?  *  *  *  Doubtless  a  locator 
does  not  acquire  the  right  of  exclusive  possession  unless  he  has 
made  a  valid  location,  and  discovery  is  essential  to  its  validity, 
but  if  all  the  acts  prescribed  by  law  are  done,  including  a  dis- 
covery is  it  not  sacrificing  substance  to  form  to  hold  that  the  order 
of  those  acts  is  essential  to  the  creation  of  the  right?" 

Under  this  doctrine  no  repetition  of  the  acts  of  location  or  of 
any  of  them,  and  no  amendment  of  record,  is  needed  to  perfect  a 
location  which,  at  the  start,  is  not  valid  solely  for  want  of  a  valid 
discovery;  but  the  discovery  prior  to  the  acquisition  by  third 
persons  of  intervening  rights,  forthwith  perfects  the  location. 

This  doctrine  is  fundamental,  and  if  it  is  accepted  as  sound, 
as  it  ought  to  be,  then,  as  we  shall  see  later,  the  proposition  laid 
down  in  Farrell  v.  Lock  hart  must  be  deemed  illogical  even  though 
its  acceptance  is  supposed  by  the  court  to  be  expedient.  The  next 
few  situations  discussed  will  make  that  apparent. 

D.  Rights  of  a  Locator  Who  Bases  His  Location  on  a  Valid 
Discovery  but  Allows  a  Subsequent  Locator  to  Patent  His  Only 
Discovery  Point  or  His  Discovery  Shaft. 

Another  situation  which  bears  upon  our  particular  problem,  and 

"Rev.  St.  U.  S.  Sec.  2320. 

19The  cases  are  collected  in  Costigan,  Mining  Law  153,  n.  25,  160,  n.  51. 
See  also  Protective  M.  Co.  v.  Forest  City  M.  Co.  (1909)  5i  Wash.  643. 

20  (1005)   196  U.  S.  337,  351,  352. 
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which  may  perhaps  as  well  be  discussed  at  this  point  as  anywhere, 
is  that  where  an  originally  valid  location  is  rendered  invalid,  or  in 
the  absence  of  a  new  discovery  or  discovery  shaft  outside  of  the 
conflict  area  would  be  rendered  invalid,  by  the  fact  that  a  subsequent 
locator  who  has  thrown  the  lines  of  his  claim  so  as  to  embrace  the 
prior  claimant's  sole  discovery  point  or  his  discovery  shaft,  gets  a 
patent  to  that,  along  with  the  rest  of  the  junior  claim,  through  the 
failure  of  the  prior  claimant  to  adverse.  There  the  prior  claim  was 
good  at  the  time  the  acts  of  location  were  performed  and  for  a 
while  after,  but  ceased  to  be  valid,  or  in  the  absence  of  another 
discovery  or  discovery  shaft  outside  of  the  conflict  area  would  have 
ceased  to  be  valid,  when  it  ceased  to  include  the  original  discovery 
or  discovery  shaft. 

In  the  preceding  case — situation  C — the  mining  location  was 
not  good  at  the  time  the  acts  of  location  were  performed  and  the 
question  was  whether  the  claim  became  good;  here  the  claim  was 
good  originally,  and  it  now  becomes  bad  in  the  absence  of  a  new 
discovery  or  discovery  shaft  elsewhere  in  the  claim.  But  if  such 
new  discovery  and  such  new  discovery  shaft,  where  the  latter  is  re- 
quired, are  forthcoming  before  the  rights  of  third  parties  inter- 
vene, the  location  which  lost  its  discovery  and  discovery  shaft  is 
restored  forthwith  as  a  valid  location  as  to  all  but  the  area  lost, 
and  that  without  new  marking  of  the  ground  or  a  new  record.21 
The  real  reason  for  that  will  be  brought  out  in  the  discussion  of 
the  next  situation,  which  is  chosen  for  elaboration  because  of  its 
closeness  to  the  situations  presented  in  Lavagnino  v.  Uhlig  and 
Farrell  v.  Lockhart. 

E.  Rights  of  a  Locator  Who  Bases  His  Location  on  a  Discovery 
in  Prior  Located  Ground  but  Subsequently  Makes  a  Discovery 
Within  His  Claim's  Limits  and  Outside  of  the  Conflict  Area. 

It  being  conceded  that  a  location  which  is  not  based  on  any 
discovery  is  validated  by  a  discovery  within  its  limits  which  is 
made  before  the  rights  of  third  persons  intervene,  the  next  situa- 
tion to  consider  is  that  where  a  location  is  attempted  on  a  dis- 
covery within  prior  located  ground.  An  example  is  illustrated 
in  Figure  No.  I. 

"Silver  City  G.  &  S.  M.  Co.  v.  Lowry  (1809)  19  Utah  334;  Bingham 
Amal.  Copper  Co.  v.  Ute  Copper  Co.  (1910)  181  Fed.  748.  See  Gwilhm 
v.  Donnellan  (1885)  115  U.  S.  45;  Miller  v.  Girard  (1893)  3  Colo.  App. 
278.    Cf.  McMillen  v.  Ferrum  Min.  Co.  (1903)  32  Colo.  38. 
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Figure  No.  i.M 


Claim  No.  1 

Point  X. 

Claim  No.  2 
Point  Y 

Suppose  that  Claim  No.  2  is  based  on  a  discovery  in  Claim  No. 
1*8  lines — for  instance,  at  Point  X.  The  first  question  to  confront 
us  is,  Is  the  claim  any  worse  off  than  if  it  was  based  on  no  dis- 
covery at  all?  Putting  to  one  side,  for  the  present,  the  question 
of  trespass  hereafter  discussed  under  this  situation  and  under 
situation  K,  it  would  seem  not.  In  neither  case  would  the  claim 
be  valid ;  in  both  cases  it  would  be  invalid  because  of  no  discovery. 
If  there  had  been  no  discovery  at  all,  a  subsequent  discovery  at, 
say,  Point  Y  would  validate  the  location  under  the  doctrine  of 
Creede  Mining  Co.  v.  Uinta  Tunnel  Co.23  Although  there  was 
a  discovery  at  Point  X  which  could  not  validate  the  claim  be- 
cause on  previously  appropriated  ground,  a  subsequent  discovery 
at  Point  Y  before  anybody  else  came  in  with  a  conflicting  location 
necessarily  would  validate  it — except  as  to  the  conflict  area — 
under  the  doctrine  of  Creede  Mining  Co.  v.  Uinta  Tunnel  Co. 
provided  only  the  locator  of  Claim  No.  2  did  not  know  when  he 

^The  claims  represented  are  each  6oo   feet  wide  by  1,500  feet  long,  and 
the  same  is  the  case  in  Figure  No.  2  and  Figure  No.  3. 

"(1905)    196  U.  S.  337- 
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located  that  his  sole  discovery  was  on  Claim  No.  i.24  Neither  logic 
nor  expediency  would  seem  to  call  for  any  different  conclusion, 
and  though  in  the  early  case  of  Upton  v.  Larkin2*  the  Supreme 
Court  of  Montana,  following  what  it  believed  was  the  rule  laid 
down  by  the  United  States  Supreme  Court  in  Belk  v.  Meagher™ 
decided  that  Claim  No.  2  in  Figure  No.  1,  based  on  a  discovery 
in  the  area  in  conflict  with  Claim  No.  1,  could  not  be  validated  by 
a  subsequent  discovery  at  Point  Y,  that  decision  cannot  be  sup- 
ported and  has  not  been  followed.  It  is  true  that  in  Upton  v. 
Larkin,  the  Montana  Supreme  Court  simply  gave  a  logical  applica- 
tion of  the  doctrine  of  Belk  v.  Meagher,"  but  Belk  v.  Meagher 
must  be  deemed  qualified  and  restricted  by  Creede  Mining  Co.  v. 
Uinta  Tunnel  Co.,28  which  very  sensibly  laid  down  the  rule  that  a 
location,  invalid  for  want  of  any  discovery  when  the  acts  of  loca- 
tion were  performed,  may  be  validated  by  a  subsequent  discovery. 
However,  the  argument  advanced  by  the  Montana  Court  in  Upton 
v.  Larkin  must  be  dwelt  upon  as  it  will  be  significant  later.  As 
Wade,  /.,  said  for  the  court  in  that  case : 

"If,  as  held  by  the  Supreme  Court  of  the  United  States  in  the 
Belk  case,  supra,  a  location  to  be  effectual  must  be  good  at  the 
time  it  is  made,  it  follows  that  a  location  void  at  the  time  it  is  made, 
because  of  no  discovery,  or  because  the  discovery  was  made  on  a 
claim  already  located  and  patented,  continues  and  remains  void; 
and  it  is  not  cured  or  made  effectual  by  subsequent  discovery  on 
the  claim  located.  The  statute  does  not  permit  a  location  and 
then  a  discovery,  but  in  all  cases  the  discovery  must  precede  the 
location.  We  cannot  do  away  with  the  express  language  of  the 
statute  and  hold  that  there  may  be  a  valid  location  of  a  mining 
claim  before  there  has  been  a  discovery  on  the  claim  located.  And, 
especially,  we  cannot  maintain  a  location  made  by  virtue  of  a 
shaft  sunk  on  the  patented  claim  of  another  person.  If,  subsequent 
to  the  location  of  the  Camanche  claim,  [the  discovery  shaft  of  which 
was  within  the  limits  of  the  patented  Shannon  claim]  a  discovery 
was  made  thereon,    [outside  of  the  boundaries  of  the   Shannon 

"Treasury  Tunnel  Min.  &  Reduction  Co.  v.  Boss  (1903)  32  Colo.  27. 
If  he  knew,  it  would  be  only  right  to  hold  his  attempted  location  to  be 
fraudulent  and  so  incapable  of  being  validated  by  a  subsequent  discovery 
elsewhere  in  the  claim.  The  proper  analogy  is  that  of  an  excessive  location 
known  by  the  locator  at  the  time  he  makes  it  to  be  such,  and,  therefore, 
deemed  invalid.  Nicholls  v.  Lewis  &  Clark  M.  Co.  (1910)  18  Ida.  224; 
Leggatt  v.  Stewart  (1883)  5  Mont.  107.  Cf.  Walsh  v.  Mueller  (1895) 
16  Mont.  180. 

"(1885)  5   Mont.  600,    (1888)   7  Mont.   449. 

*(i88i)  104  U.  S.  279,  284. 

"Ibid. 

Mrioo5)  196  U.  S.  337- 


DOCTRINE    OF   FARRELL    VS.   LOCKHART.      603 

claim]  then  was  the  time  to  have  made  a  valid  location  of  the 
claim."" 

Here  we  have  the  much  praised  doctrine  of  Belk  v.  Meagher 
given  a  very  logical  application.  But  the  Colorado  Supreme  Court 
in  expressly  refusing  to  follow  that  doctrine  as  applied  to  this  kind 
of  a  case  stated  what  is  now  the  prevailing  doctrine  as  follows : 

"The  order  of  time  in  which  these  several  acts  are  performed  is 
not  of  the  essence  of  the  requirements,  and  it  is  immaterial  that 
the  discovery  was  made  subsequent  to  the  completion  of  the  acts  of 
location,  provided  only  all  the  necessary  acts  are  done  before  inter- 
vening rights  of  third  parties  accrue.  All  these  other  steps  hav- 
ing been  taken  before  a  valid  discovery,  and  a  valid  discovery  then 
following,  it  would  be  a  useless  and  idle  ceremony,  which  the  law 
does  not  require,  for  the  locators  again  to  locate  their  claim  and 
refile  their  location  certificate,  or  file  a  new  one."80 

The  fact  of  the  matter  is  that  the  doctrine  of  Belk  v.  Meagher 
that  "A  location  to  be  effectual  must  be  good  at  the  time  it  is 
made,"31  as  that  doctrine  was  understood  when  it  was  announced, 
has  been  abandoned  by  the  United  States  Supreme  Court  in  the 
situation  where  the  acts  of  location  have  been  performed  without 
discovery  and  then  later,  before  the  rights  of  third  persons  inter- 
vene, there  is  a  discovery  by  the  locator;32  and  ex  necessitate  it 
must  be  abandoned  where  the  acts  of  location  have  been  performed 
without  discovery  on  the  claim  except  within  the  limits  of  a  prior 
valid  claim,  and  later,  before  the  rights  of  third  persons  intervene, 
there  is  a  discovery  by  the  locator  on  a  part  of  the  located  ground 
not  in  conflict  with  any  prior  claim.33  Neither  reason  nor  expe- 
diency will  justify  one  rule  for  situation  C,  supra,  and  a  different 
one  for  situation  E.  Situation  D,  supra,  furnishes  additional  proof 
that  situation  E  requires  the  same  rule  as  situation  C.34    The  rea- 

"Upton  v.  Larkin  (1885)  5  Mont.  600,  604. 

"Campbell  C.  J.,  in  Brewster  v.  Shoemaker  (1000)  28  Colo.  176,  180. 
This  passage  was  quoted  with  approval  in  Creede  Mining  Co.  v.  Uinta 
Tunnel  Co.  (1905)  196  U.  S.  337,  348. 

n(i88i)   104  U.  S.  279,  285. 

"Creede  Mining  Co.  v.  Uinta  Tunnel  Co.   (1905)    196  U.  S.  337. 

"That  such  a  location  is  validated  by  a  discovery  outside  of  the  conflict 
area,  see  Tonopah  &  S.  L.  M.  Co.  v.  Tonopah  M.  Co.  (1903)  125  Fed.  408; 
Brewster  v.  Shoemaker  (1900)  28  Colo.  176;  Treasury  Tunnel  Min.  & 
Reduction  Co.  v.  Boss  (1903)  32  Colo.  27.  But  in  Colorado  that  discovery 
must  be  in  a  discovery  shaft,  and  it  seems  that  the  latter  must  be  desig- 
nated as  the  discovery  shaft  in  the  location  certificate  recorded,  so  if  in 
Colorado  a  new  discovery  shaft  is  relied  on  there  should  be  at  least  an 
amendment  of  record.  McMillen  v.  Ferrum  Min.  Co.  (1903)  32  Colo.  38; 
Beals  v.  Cone  (1900)  27  Colo.  473. 

The  case  of  Silver  City  G.  &  S.  M.  Co.  v.  Lowry  (1899)  19  Utah  334 
was  accordingly  relied  on  in  Tonopah  &  S.  L.  M.  Co.  v.  Tonopah  M.  Co. 
(1903)  125  Fed.  408. 
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son  why  the  old  and  literal  logic  of  Belk  v.  Meagher  has  been 
abandoned  as  to  the  one  situation  by  the  United  States  Supreme 
Court  itself,  and  doubtless  will  be  as  to  the  other  when  the  question 
gets  to  that  court,  is  that  it  is  now  seen  that  a  location  is  not 
"made"  until  there  is  a  discovery,  and  the  order  of  discovery  and 
the  acts  of  location  being  now  seen  to  be  immaterial,  the  location 
is  made  when  the  acts  of  location  plus  discovery  antedate  the  rights 
of  the  adverse  claimant. 

But  perhaps  a  word  of  caution  is  needed  just  here.  The  acts 
of  location  plus  discovery  can  constitute  a  valid  location  where 
the  discovery  follows  the  acts  of  location  only  if  the  locator  has 
not  abandoned  his  inchoate  location  before  the  discovery,  and 
probably  also,  where  the  first  discovery  was  invalid  because  within 
prior  located  ground,  only  if  in  good  faith  he  believed  the  dis- 
covery to  be  within  locatable  public  domain.  If,  knowing  his  dis- 
covery to  be  within  the  lines  of  an  elder  valid  location,  he  should 
go  ahead  with  the  acts  of  location,  the  locator  would  be  an  inex- 
cusable trespasser  seeking  to  work  fraud  on  the  United  States  and 
on  subsequent  prospectors  and  on  that  ground  alone  his  location 
might  well  be  held  to  be  invalid,  even  though  subsequently  and 
before  other  prospectors  came  in  to  make  locations  the  locator 
made  a  discovery  in  a  part  of  his  located  ground  not  in  conflict 
with  the  older  claim.35  In  any  event  the  recognition  of  rights  in 
an  honest  locator,  who  innocently  got  his  original  discovery  on 
another's  land  but  has  since  made  a  discovery  on  locatable  ground 
within  the  original  located  ground,  should  not  be  refused  just  be- 
cause such  recognition  may  encourage  fraudulent  attempts  at  lo- 
cation, but  instead  such  fraudulent  attempts  should  be  dealt  with 
in  such  other  way  as  may  be  most  expedient. 

F.  Rights  of  a  Locator  Who  Bases  His  Location  on  a  Discovery 
in  Prior  Located  Ground  When  Subsequently  the  Prior  Locator 
Draws  in  the  Lines  of  His  Location  In  Order  to  Perfect  the 
Second  Location. 

If  anything  more  is  needed  to  make  apparent  the  soundness  of 
the  conclusion  in  reference  to  situation  E,  it  is  found  in  this  situ- 
ation F. 

MSee  note  24  supra.  Cf.  Clipper  Min.  Co.  v.  Eli  M.  &  L.  Co.  (1904) 
194  U.  S.  220,  which,  however,  related  to  a  very  different  problem.  In 
that  case,  at  p.  231,  the  opinion  quotes  with  approval  the  following  lan- 
guage from  Cosmos  Exploration  Co.  v.  Gray  Eagle  Co.  (1901)  112  Fed. 
4,  17:  "No  right  can  be  initiated  on  government  land  which  is  in  the 
actual  possession  of  another  by  a  forcible,  fraudulent  or  clandestine  entry 
thereon." 
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Figure  No.  2. 


a 


Claim  No.  1 


Point  X. 


Claim  No.  2 
Point  Y. 


Referring  to  Figure  No.  2,  let  us  suppose  that  Claim  No.  2  is 
based  on  a  discovery  at  Point  X,  that  there  is  no  discovery  any- 
where else  on  Claim  No.  2  and  that  Point  X  is  within  the  lines  of 
Claim  No.  1,  a  valid  prior  location,  but  without  the  locator  of 
Claim  No.  2  being  aware,  at  the  time  of  location,  of  that  fact.36 
Claim  No.  2  then  is  invalid  at  the  start.  Now  let  us  suppose  that 
the  owner  of  Claim  No.  1,  when  he  and  the  locator  of  Claim  No.  2 
find  that  the  discovery  of  Claim  No.  2  is  on  Claim  No.  1,  decides, 
for  a  consideration,  or  otherwise,  to  draw  in  the  lines  of  his  claim 
to  exclude  Point  X — as  by  drawing  in  his  claim's  side  line  to  where 
the  dotted  line  a-b  appears  on  Figure  No.  2.  Isn't  it  apparent  that 
when  the  lines  of  Claim  No.  1  are  so  drawn  in  and  the  amendment 
of  the  location  certificate  of  Claim  No.  1  makes  such  drawing  in 
effective,  Claim  No.  2  is  validated  because  at  that  moment  the 
discovery  point  of  Claim  No.  2  becomes  a  discovery  point  to  per- 
fect Claim  No.  2  just  as  much  as  a  discovery  at  Point  X  would 

"Such  was  the  case  in  Tonopah  &  S.  L.  M.  Co.  v.  Tonopah  M.  Co.  (1003) 
125  Fed.  408,  due  to  the  fact  that  the  second  claim  was  laid  out  before  the 
first  location  was  completed,  the  monuments  of  the  second  claim  being  the 
first  put  up.  See  also  Treasury  Tunnel  Min.  &  Reduction  Co.  v.  Boss 
(1903)  32  Colo.  27,  for  another  case  of  innocent  mistake. 
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have  perfected  Claim  No.  2  if  Claim  No.  2  had  been  the  only 
claim  located  and  the  discovery  at  Point  X  had  come  after  the  acts 
of  location?  Point  X  cannot  be  under  taboo  as  a  discovery  to 
perfect  the  location  just  because  it  once  was  within  a  valid  loca- 
tion. A  locator  of  mining  ground  need  not  be  the  first  discoverer 
of  the  mineral  in  it;  he  need  only  adopt  the  discovery  that  some 
one  else  originally  made,  provided  that  at  the  time  he  adopts  it 
the  ground  in  which  the  mineral  disclosed  exists  is  open  to  the 
appropriation  by  him  under  the  mining  laws.37  Since,  therefore, 
a  relocation  may  be  made  by  the  adoption  by  the  relocator  of  the 
discovery  of  the  original  locator38  it  is  clear  that  if  an  amended 
certificate  for  Claim  No.  2  should  be  recorded  after  the  drawing 
in  of  the  side  line  of  Claim  No.  1  to  the  dotted  line,  the  fact  that 
the  discovery  point  of  the  new  location  once  was  within  a  prior 
valid  location  would  not  be  conclusive  against  the  validity  of  the 
new  location.89  It  would  seem  to  be  just  as  clear  that  the  fact 
that  the  discovery  point  of  the  attempted  new  location  is  within  the 
prior  valid  location  at  the  time  the  acts  of  location  are  performed, 
if  the  junior  locator  acts  innocently,  will  not  keep  that  discovery 
point  from  serving  as  one  if  subsequently,  and  while  the  new 
attempting  locator  is  maintaining  his  location  so  openly  and  per- 
sistently as  to  make  it  clear  that  he  does  not  abandon  it,  the  dis- 
covery point  is  itself  abandoned  to  him  by  the  senior  locator.  The 
adoption  by  the  claimant  of  location  No.  2  in  Figure  No.  2  of  a 
discovery  at  Point  X,  when  that  point  by  abandonment  by  the 
owner  of  Claim  No.  1  becomes  open  to  such  adoption  and  appro- 
priation by  locator  No.  2,  ought  to  serve  to  support  the  Claim  No. 
2  as  effectually  as  would  a  discovery  at  Point  Y,  and  such  adoption 
is  shown  clearly  by  continued  work  or  other  acts  of  dominion 
following  such  abandonment.  That  such  adoption  will  support 
Claim  No.  2  where,  in  order  to  validate  that  claim,  the  owner  of 
Claim  No.  1  draws  in  his  claim's  lines  so  as  to  exclude  Point  X 
from  them,  is  held  in  Tonopah  &  S.  L.  M.  Co.  v.  Tonopah  M. 
Co.i0  It  is  true  that  that  case  may  be  supported  on  the  ground 
that  there  was  also  a  new  discovery  in  the  junior  claim  outside 

"Jupiter  Min.  Co.  v.  Bodie  Consol.  Min.  Co.  (1881)  11  Fed.  666;  Book 
v.  Justice  M.  Co.  (1893)  58  Fed.  106;  Wenner  v.  McNulty  (1887)  7  Mont. 
30;  Hayes  v.  Lavagnino  (1898)  17  Utah  185;  Willeford  v.  Bell  (1897)  117 
Cal.  xvii,  49  Pac.  6. 

""Hayes  v.  Lavagnino  (1898)   17  Utah  185. 

"But  see  Sullivan  v.   Sharp   (1905)   33  Colo.  346. 

40(i9O3)  125  Fed.  408.  But  see  dictum  contra  in  Swanson  v.  Kettler 
(1909)    17  Ida.  321,  329. 
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of  the  original  conflict  area,  but  it  is  submitted  that  the  ground 
here  just  discussed  is  as  sound  as  that  other,  and  that  it  is  funda- 
mentally immaterial  how  the  discovery  point  comes  to  be  on 
beatable  ground. 

When  it  is  remembered  that  the  language  of  Belk  v.  Meagher 
that  "A  location  to  be  effectual  must  be  good  at  the  time  it  is 
made,"41  is  to-day  interpreted  to  mean  that  the  location  is  made 
when  a  valid  discovery  on  ground  subject  to  appropriation  and 
within  the  originally  located  ground,  by  bringing  the  acts  of  loca- 
tion down  to  such  discovery,  gives  the  location  life — the  location 
being  regarded  as  made  or  completed  at  that  moment — and  that 
discovery  does  not  mean  the  finding  of  something  new  but  merely 
the  seeing  and  accepting  of  the  necessary  mineral  deposit  as  the 
foundation  of  the  location,  it  is  apparent  that  so  far  as  principle 
goes  it  can  make  no  difference  whether  the  discovery  is  a  new  one 
in  ground  never  in  the  conflict  area,  or  is  an  old  one  in  land  once 
conflict  area,  but  now,  by  abandonment  by  the  senior  locator  of 
his  claim  to  it  evidenced  by  the  drawing  in  of  the  lines  of  his 
location  so  as  to  leave  the  ground  unappropriated,  no  longer  in 
any  sense  conflict  area.  A  discovery  in  abandoned  ground,  old 
discovery  though  it  be,  may  serve  equally  as  a  discovery  for  a  new 
claim  or  as  a  valid  discovery  for  an  originally  invalid  location, 
unless  authority  is  to  override  principle.  If,  in  Figure  No.  2, 
there  had  been  no  discovery  in  the  conflict  area  while  it  remained 
such,  but  after  Claim  No.  1  drew  in  its  lines  the  owner  of  Claim 
No.  2  had  for  the  first  time  made  a  discovery  at  Point  X  in  the 
ground  abandoned  by  the  owner  of  Claim  No.  1,  no  one  would 
doubt  the  validity  of  Claim  No.  2.  It  is  submitted  that  on  prin- 
ciple, Claim  No.  2  is  just  as  valid  where  the  discovery  at  Point  X 
antedated  such  abandonment,  if  the  locator  of  No.  2  made  his 
location  in  good  faith.42 

It  has  to  be  admitted,  however,  that  sound  principle  has  been 
so  far  violated  by  Farrell  v.  Lockhart*3  that  while  the  doctrine 
announced  in  that  decision  stands,  Tonopah  &  S.  L.  M.  Co.  v. 
Tonopah  M.  Co.44  probably  cannot  be  supported  except  on  the 
ground  that  discoveries  outside  of  the  conflict  area  perfected  the 

"Vide  supra. 

"Such  is  the  holding  in  Tonopah  &  S.  L.  M.  Co.  v.  Tonopah  M.  Co. 
(1903)  125  Fed.  408.  See  also  Golden  Link  etc.  Co.  29  Land  Dec.  Dep. 
Int.  384.  But  see  dictum  contra  in  Swanson  v.  Kettler  (1909)  17  Ida.  321, 
329. 

"(1908)  210  U.  S.  142. 

"(1903)   125  Fed.  408. 
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claim,  or,  on  the  ground  suggested  by  the  Montana  court  in  situ- 
ation I,  infra,  that  the  doctrine  of  Farrell  v.  Lockhart  applies  only 
where  the  first  location  is  already  perfected  when  the  discovery 
on  which  the  record  is  based  is  made  within  its  limits. 

G.  Rights  in  the  Conflict  Area  of  the  Locator  of  a  lunior  Con- 
flicting Location,  Based  on  a  Valid  Discovery  Outside  of  the  Con- 
flict Area,  if  Later  the  Senior  Location  is  Abandoned. 

It  being  true  that  the  whole  of  a  location  which  conflicts  with 
no  other  but  is  void  for  want  of  any  discovery  springs  into  exist- 
ence as  a  valid  location  when  and  just  because  subsequently  and 
before  third  parties  acquire  rights  in  the  ground  the  locator  makes 
a  valid  discovery  within  the  located  bounds,  it  ought  to  be  clear 
on  principle  that  if  a  valid  location  is  void  only  as  to  a  part  which 
conflicts  with  a  prior  valid  location  it  becomes  valid  as  to  that 
part  also  when  the  prior  valid  location  ceases  to  be  such  through 
abandonment,  because  then,  just  as  when  the  whole  location  was 
void  for  want  of  any  discovery,  but  has  at  last  got  a  discovery, 
the  whole  location  can  be  valid  and  therefore  is  valid  because 
supported  by  a  valid  discovery.  In  other  words,  just  because  the 
junior  locator  is  in  effect  there  on  the  ground  holding  out  his 
hands  for  the  conflict  area  which  would  have  been  his  but  for 
the  first  right  of  the  senior  locator  to  retain  it,  and  because  by 
his  discovery  plus  the  acts  of  location  he  has  been  second  only 
to  the  senior  locator  to  put  in  his  request  for  the  conflict  area, 
and  is  qualified  to  receive  it  at  the  time  when  the  senior 
locator  abandons  it,  the  piece  of  ground  in  question  should 
be  awarded  to  him  in  preference  to  some  third  person  who,  with 
full  knowledge  of  the  second  locator's  standing  and  prior  re- 
quest, seeks  to  get  in  ahead  of  him  just  because  the  request  was 
not  repeated  in  a  specific  manner,  i.  e.,  by  a  re-performance  of  the 
acts  of  location  or  by  an  amendment  of  record.  Since  a  request 
for  a  whole  location  made  by  acts  of  location  without  discovery 
does  not  have  to  be  repeated  following  discovery  to  be  effective, 
why  should  a  request  for  part  of  a  location  made  by  acts  of  loca- 
tion and  a  discovery  be  denied  just  because  a  senior  locator  had 
a  preference  right  to  the  thing  asked  for,  which  right  he  has  aban- 
doned? No  sympathy  need  be  wasted  on  the  third  person  who 
comes  in  later  and  seeks  to  prevail  over  the  junior  locator,  for 
he  knows  of  the  junior  locator's  prior  claim  and  is  simply  seek- 
ing to  use  a  technicality  to  deprive  the  junior  locator  of  that  which 
he  ought  to  be  allowed  to  retain.     The  contest  is  between  the 
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covetousness  of  the  third  person  and  the  ignorant  good  faith  of 
the  junior  locator,  and  it  is  not  to  the  credit  of  our  American 
Mining  Law  if  covetousness  is  to  be  allowed  to  prevail.  Lavag- 
nino  v.  Uhlig**  looks  in  favor  of  the  junior  claimant  and  Farrell 
v.  Lockhart40  looks  in  favor  of  the  covetous  third  person,  though 
neither  case  is  necessarily  in  point  since  each  was  probably 
a  case  where  the  senior  claim  was  only  forfeitable  and  not  aban- 
doned. Lavagnino  v.  Uhlig,  however,  may  well  be  made  in  point 
by  treating  it  as  a  case  of  abandonment  of  the  conflict  area  by  the 
senior  locator  to  the  junior  shown  by  the  failure  to  perform  the 
annual  labor  with  full  knowledge  of  the  conflicting  junior  loca- 
tion; while  the  dictum  in  Farrell  v.  Lockhart,  which  makes  in- 
valid a  claim  based  on  a  discovery  within  the  limits  of  a  valid 
claim  unless  at  the  time  the  second  location  was  made  there  had 
been  an  actual  abandonment  of  the  original  senior  location  ought, 
in  any  event,  to  be  confined  to  the  exact  situation  stated  and  should 
by  no  means  be  extended  to  prevent  a  second  location,  valid  be- 
cause based  on  a  discovery  outside  of  any  subsisting  valid  loca- 
tion, from  acquiring,  by  the  abandonment  of  a  senior  location  with 
which  it  conflicts,  the  area  in  conflict. 

This  situation  G  is  clearly  on  all  fours  with  situation  F.  The 
rights  of  the  junior  locator  should  be  recognized  to  be  superior 
to  those  of  the  covetous  third  person  unless,  indeed,  the  bugaboo 
of  injury  to  vested  rights  discussed  under  situation  K,  infra,  is 
to  stand  in  the  way. 

H.  Rights  of  a  Locator  Who  Bases  His  Location  on  a  Dis- 
covery in  Prior  Located  Ground  When  Subsequently  the  Prior 
Locator  Abandons  His  Prior  Location. 

In  view  of  the  discussion  of  the  previous  cases,  it  would  seem 
clear  on  principle  that  if  in  any  way  a  second  location,  invalid 
when  the  acts  of  location  are  performed  because  the  discovery  is 
in  the  senior  location,  can  be  made  to  exhibit  a  discovery  (and 
discovery  shaft  where  the  latter  is  needed)  prior  to  the  acquisition 
of  rights  by  third  parties,  that  location,  if  made  and  maintained 
in  good  faith,47  will  forthwith  be  perfected.    Referring  to  Figure 

"(1905)  198  U.  S.  443- 

48 (1908)  210  U.  S.  142. 

"It  may  be  so  made  and  maintained,  for  instance,  where  the  second 
locator  erroneously  supposes  that  the  first  locator  has  abandoned  his  claim 
after  doing  the  annual  labor  on  it,  or  misjudges  the  boundary  lines  of 
Claim  No.  1,  or  honestly  believes  that  Claim  No.  1  is  invalid  for  want  of  a 
sufficient  discovery,  or  is  forfeitable  when  it  is  not. 
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No.  I  again,  it  would  seem  on  principle  as  if  Point  Y  offered  no  in- 
trinsic advantage  over  Point  X  as  a  discovery  point  to  perfect 
Claim  No.  2,  and  as  if  therefore  the  sole  important  thing  to  per- 
fect Claim  No.  2  would  be  either  a  discovery  outside  of  the  con- 
flict area  at  some  point  such  as  Y,  or  the  disappearance  or  such 
other  disposition  of  Claim  No.  1  as  will  end  the  right  of  the  owner 
of  Claim  No.  1  to  the  area  in  conflict  between  that 
claim  and  Claim  No.  2  and  so  make  Point  X  a  dis- 
covery point  that  could  serve  as  such  for  Claim  No.  2.  As  we 
saw  in  situation  F,  Point  X  can  be,  and  has  been  held,  by 
one  court,  to  be  such  a  claim  perfecting  discovery  point  where 
the  owner  of  Claim  No.  1  draws  in  the  lines  of  his  claim 
expressly  to  leave  Point  X  as  a  discovery  point  for  Claim  No. 
2,  i.  e.,  abandons  the  conflict  area  for  the  express  pur- 
pose of  perfecting  Claim  No.  2.  Just  as  much  on  principle,  it  is 
submitted,  must  any  complete  abandonment  of  Claim  No.  1  per- 
fect the  location  of  Claim  No.  2,  even  though  such  abandonment 
follows  the  acts  of  location  for  Claim  No.  2,  if  it  comes  before 
third  persons  have  validly  located  the  ground  covered  by  Claim 
No.  2  and  if  the  owner  of  Claim  No.  2  has  not  himself  abandoned 
his  claim.  Abandonment  of  Claim  No.  1  erases  that  claim  from 
the  public  domain  and  leaves  Claim  No.  2  with  a  discovery  point 
— namely,  Point  X — in  public  land  of  the  United  States  not  ap- 
propriated by  anybody  except  the  claimant  of  Claim  No.  2,  and  if 
he  is  still  a  bona  fide  claimant  of  Claim  No.  2,  that  claim  is  on 
principle  instantaneously  perfected. 

How,  in  the  absence  of  circumstances  showing  bad  faith,  any 
different  conclusion  is  possible  as  a  matter  of  principle — of  legal 
logic — it  is  impossible  to  see.  Nevertheless,  in  Farrell  v.  Lockhart 
the  United  States  Supreme  Court  has  announced  that  the  abandon- 
ment of  Claim  No.  1  must  precede  the  acts  of  location  of  Claim 
No.  2  for  that  claim  to  be  valid,  where  Claim  No.  2  is  based 
on  a  discovery  only  at  Point  X,  and  that  although  abandonment  of 
Claim  No.  1  takes  place  after  Claim  No.  2  is  located,  and  although 
the  locator  of  Claim  No.  2  is  found  after  the  abandonment  of  No.  1 
working  Claim  No.  2,  a  third  locator  who  comes  in  thereafter  and 
relocates  either  Claim  No.  1  or  Claim  No.  2  will  prevail  over  the 
attempted  locator  of  Claim  No.  2.  The  moment  after  Claim  No.  1 
was  abandoned,  the  owner  of  Claim  No.  2  by  making  a  discovery 
for  the  first  time  at  Point  X  or  at  Point  Y  could  perfect  his  whole 
claim  even  as  to  Point  X  and  the  rest  of  what  had  been  conflict 
area — for  a  claim  dates  from  discovery,  and  at  that  time  it  would 
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all  be  subject  to  location — and  yet  even  though  he  was  working  at 
Point  X  the  moment  after  the  abandonment  of  Claim  No.  I,  claim- 
ing it  as  a  discovery  and  blissfully  unconscious  that  it  ever  was 
on  Claim  No.  i,  his  rights  are  said  in  Farrell  v.  Lockhart  to  be 
nothing.  Whatever  else  may  be  said  of  the  dictum  to  that  effect 
in  that  case,  this  much  is  true:  either  it  is  wrong  on  principle  or 
the  doctrine  of  Creede  Mining  Co.  v.  Uinta  Tunnel  Co.  that  a  claim 
may  be  perfected  by  a  discovery  following  the  acts  of  location  is 
wrong  on  principle.  There  is,  however,  at  least  one  case  which 
supports  the  dictum  in  Farrell  v.  Lockhart,  the  conflict  area  being 
abandoned  after  the  junior  location  and  before  the  third  person 
sought  to  relocate,48  though  Brown  v.  Gurney,*9  which  has  been 
supposed  to  be  another,  is  distinguishable  on  the  ground  now  to  be 
noticed. 

When  it  is  said  that  Farrell  v.  Lockhart  is  wrong  in  prin- 
ciple, or  rather,  that  the  dictum  in  it  that  abandonment  of  the 
senior  claim  must  precede  the  location  of  the  junior  claim 
for  the  junior,  if  based  on  a  discovery  in  the  conflict  area, 
to  be  valid  as  against  a  subsequent  relocator  of  the  conflicting 
senior  claim,  is  wrong  in  principle,  it  has  to  be  admitted  that  public 
policy  justifies  a  very  similar  rule  in  the  similar  situation  of  a  min- 
ing location  attempted  in  an  Indian  Reservation,  which  is  after- 
wards thrown  open  to  mining  location,  and  perhaps  in  the  situation 
of  an  attempted  mining  location  of  ground  embraced  at  the  time  in 
a  pending  application  for  patent.  The  Indian  Reservation  case  is 
clear  because  due  protection  to  the  Indians  requires  that  the  loca- 
tion of  mining  claims  on  an  existing  Indian  Reservation  be  thor- 
oughly discouraged  by  making  an  attempted  location  wholly  in- 
capable of  effect  except  on  the  substantially  complete  reperformance 
of  the  acts  of  location.50  The  attempted  location  of  ground  cov- 
ered by  a  pending  application  for  patent  raises  the  question  whether 
by  the  application  for  patent  the  ground  is  not  so  effectually  in 
custodia  legis  that  sound  public  policy  requires  that  the  attempted 
location  of  the  ground  prior  to  an  express  abandonment  of  it  be 
absolutely  ignored.51  Such  was  the  rule  prior  to  the  act  of  189 1 
in  regard  to  mining  locations  attempted  on  Mexican  land  grants, 

"Difresne  v.  Northern  Light  Min.  Co.  (1905)  2  Alaska  592.  See  also 
Moorhead  v.  Erie  M.  &  M.  Co.   (1908)   43  Colo.  408. 

"(1906)  201  U.  S.  184. 

""Kendall  v.  San  Juan  Min.  Co.  (1892)  144  U.  S.  658.  See  Noonan  v. 
Caledonia  Min.  Co.   (1887)    121  U.  S.  393- 

"Brown  v.  Gurney   (1906)  201  U.  S.  184. 


612  COLUMBIA   LAW   REVIEW. 

for  such  locations  attempted  or  other  appropriations  of  land  sought 
while  the  grants  were  sub  judice  seem  to  have  been  incapable  of 
validity  without  subsequent  action  by  the  attempted  locator  or 
appropriator.62  It  is  upon  that  ground  that  Brown  v.  Gurney** 
may  be  supported,  and  yet  the  dictum  in  Farrell  v.  Lock  hart  about 
the  need  of  prior  abandonment  of  senior  ground  to  make  the  con- 
flicting junior  claim  valid  be  disapproved. 

In  Brown  v.  Gurney™  the  facts  were  that  under  an  application 
to  patent  a  lode  claim,  the  land  department  refused  to  issue  patent 
for  the  whole  claim,  because  two  portions  of  the  claim  were  sepa- 
rated by  a  patented  placer,  and  the  department  therefore  required 
the  applicant  to  elect  which  tract  he  would  patent.  He  elected  to 
take  and  patent  the  north  end  of  his  claim.  Three  different  people 
tried  to  locate  the  south  end.  The  first  prospector  (Brown)  located 
immediately  after  the  land  office  had  refused  patent  to  the  whole 
and  had  finally  required  the  applicant  to  make  an  election.  The 
second  prospector  (Gurney)  located  after  the  applicant  had  filed  a 
written  election  to  take  the  north  end.  The  third  prospector 
(Small)  located  immediately  after  the  subsequent  final  order  of 
cancellation  of  entry  for  the  south  piece  was  entered  in  the  land 
office.  It  was  held  that  the  refusal  of  a  patent  to  the  whole  did  not 
restore  the  south  piece  to  the  public  domain,  that  the  formal  order 
of  cancellation  merely  recorded  a  preexisting  fact,  and  that  the 
first  prospector  to  locate  after  the  entryman  abandoned  the  south 
end  by  electing  to  patent  the  north  end  had  the  better  right.  Min- 
ing land  covered  by  an  existing  application  for  patent  may  well  be 
deemed  sub  judice,  and  as  such  incapable  of  being  subjected  even 
to  inchoate  rights  of  third  parties  until  the  land  ceases  to  be  sub 
judice,  and  it  may  well  be  said  to  cease  to  be  sub  judice  when  the 
applicant  elects  to  retain  other  ground  under  an  order  of  the  land 
department  requiring  the  applicant  to  elect  what  he  will  retain  and 
what  he  will  give  up.  Brown  v.  Gurney,  therefore,  could  stand  as  a 
binding  precedent,  and  yet  Farrell  v.  Lockhart  be  reversed.  Brown 
v.  Gurney  is  not  necessarily  inconsistent  with  Lavagnino  v.  Uhlig, 
and  if  it  is  not  to  be  overruled — there  seems  to  be  no  genuine  public 
policy  calling  for  the  continuance  of  a  special  rule  applicable  only 
to  lands  covered  by  pending  applications  for  patent — the  fact  that 


"Lockhart  v.  Johnson   (iooi)   181  U.  S.  516;  Southern  Pac.  R.  Co.  v. 
U.  S.  (1006)  200  U.  S.  354;  Newhall  v.  Sanger  (1875)  92  U.  S.  761. 

M(ioo6)  201  U.  S.  184. 

"Supra. 
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it  lays  down  a  rule  which  on  principle  can  apply  only  to  land  that 
is  sub  judice  ought  to  be  emphasized.66 

I.  Rights  of  a  Locator  Who  Makes  His  Discovery  Within  the 
Bounds  of  an  Inchoate  Senior  Location  That  is  Never  Completed. 

A  very  similar  situation  to  situation  H  just  discussed,  or  more 
accurately,  a  special  phase  of  that  same  situation,  is  that  where 
discovery  of  Claim  No.  2  is  made  in  the  boundaries  selected,  or 
open  to  selection  for  Claim  No.  1,  which  at  the  time  is  being  located, 
but  Claim  No.  1  is  never  perfected.  The  only  reason  for  treating 
this  situation  I  apart  from  situation  H  is  the  doubt  whether  the 
doctrine  announced  in  Farrell  v.  Lockhart  applies  except  where 
Claim  No.  1  is  a  perfected  claim  at  the  time  when  the  discovery  of 
No.  2  is  made  in  the  conflicting  or  possibly  conflicting  area.  As 
has  been  pointed  out  in  a  recent  Wyoming  case : 

"*  *  *  at  what  stage  in  the  location  proceedings  the  ground 
becomes  segregated  from  the  public  domain,  so  as  to  invalidate  a 
junior  conflicting  location  from  the  beginning,  is  a  question  upon 
which  there  is  not  a  uniformity  of  decision."66 

In  Colorado  a  location  notice  made  and  posted  upon  a  valid  dis- 
covery is  deemed  such  an  appropriation  of  the  ground  specified  in 
the  notice  that  a  second  location  based  on  a  discovery  in  such 
ground  within  the  period  allowed  by  law  for  the  perfecting  of  the 
first  location  is  held  to  be  void,67  and  if  the  doctrine  announced  in 
Farrell  v.  Lockhart  is  to  stand  that  conclusion  probably  will  be 
sanctioned  by  the  United  States  Supreme  Court.  But  in  Nevada 
the  doctrine  is  announced  that  the  ground  is  not  segregated  by 
notice  so  as  to  invalidate  Claim  No.  2,  but  that  Claim  No.  2  is  not 
invalidated  unless  in  addition  to  the  posting  of  the  notice  Claim 

"The  statement  in  Brown  v.  Gurney,  supra  at  p.  191,  that  "Of  course  it 
is  essential  that  at  the  date  of  a  location  the  ground  located  on  should  be 
part  of  the  public  domain"  must  be  read  in  the  light  of  the  language  in 
Creede  Mining  Co.  v.  Uinta  Tunnel  Co.  (1905)  196  U.  S.  337,  351-352, 
hereinbefore  quoted  that  the  federal  statute  simply  requires  that  no  loca- 
tion shall  be  considered  as  complete  until  there  has  been  a  discovery.  The 
date  of  a  location,  since  it  must  date  from  discovery,  is  not  when  the  acts 
of  location  are  performed,  but  when  those  acts  are  performed  in  good 
faith,  a  discovery  has  been  made,  and  the  ground  is  locatable,  and  all  these 
come  true  without  the  acquisition  by  third  persons  of  valid  intervening 
rights.  But  for  the  doctrine  that  because  the  land  was  sub  judice  it  was 
against  public  policy  to  allow  Brown  to  acquire  any  rights  by  his  attempted 
location,  Brown,  the  first  prospector,  if  not  an  objectionable  trespasser, 
should  have  been  awarded  the  land  in  Brown  v.  Gurney. 

"Bergquist  v.  W.  Va.-Wyo.  Copper  Co.  (1910)  18  Wyo.  234,  106  Pac. 
673,  683. 

"Sierra  Blanca  M.  &  R.  Co.  v.  Winchell  (1005)  35  Colo.   13. 
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No.  i  is  actually  staked  or  monumented  within  the  period  allowed 
by  statute.58  A  similar  doctrine  seems  to  exist  in  Washington,89 
and  in  Montana  it  is  held  that  until  the  senior  claim  is  perfected 
the  first  locator  has  merely 

"a  preference  privilege  of  making  a  location  which,  when  com- 
pleted, will  result  in  the  appropriation  of  the  area  covered  by  it, 
to  the  exclusion  of  any  junior  location  with  which  it  conflicts" 

and  in  consequence  the  junior  claim  based  on  a  discovery  in  the 
area  to  which  the  preference  right  applies  will  not  be  invalidated 
unless  the  senior  location  is  completed.60  The  Montana  court  was 
driven  to  its  view,  however,  by  its  extraordinary  doctrine  that  de- 
spite a  notice  claiming  specific  ground  the  first  discoverer  may 
swing  his  claim  during  the  period  allowed  to  perfect  his  location  so 
as  to  take  in  any  direction  he  sees  fit  the  distance  from  discovery 
claimed  in  the  notice,  although  thereby  an  innocent  junior  locator 
is  cut  out.61  It  is  not  surprising  that  a  court  which  holds  such  a 
doctrine  was  unwilling  to  say  that 

"the  posting  of  an  initial  location  notice  effected  an  absolute  with- 
drawal from  exploration  of  the  whole  area  within  a  circle  described 
by  swinging  about  the  point  of  discovery  as  a  center,  the  longest 
distance  claimed  from  the  point  of  discovery,  over  any  part  of  which 
the  completed  location  might  be  laid  during  the  time  allowed  by  the 
statute  for  its  completion."62 

The   Supreme  Court  of  the  United   States,   however,  would 
doubtless   take  the   sounder   course   of  repudiating  Saunders  v. 

MNash  v.  McNamara   (1908)   30  Nev.  114,  142. 

wCf.  Paragon  Mining  &  Development  Co.  v.  Stevens  Co.  Exploration 
Co.  (1006)  45  Wash.  59. 

•"Street  v.  Delta  M.  Co.  (1910)  42  Mont.  371,  384,  112  Pac.  701,  705, 
approving  on  that  ground  the  earlier  case  of  Helena  Gold  &  Iron  Co.  y. 
baggaley  (1900)  34  Mont.  464.  If  the  senior  claim  is  completed  and  in 
its  completed  form  occupies  the  same  space  as  that  staked  for  the  junior, 
the  latter  is,  of  course,  invalidated.  Bergquist  v.  W.  Va.-Wyo.  Copper  Co. 
(1910)  18  Wyo.  235,  106  Pac.  673.  A  dictum  in  the  opinion  states  that 
the  claim  so  invalidated  "would  not  be  revived  by  any  subsequent  for- 
feiture or  abandonment  of  the  senior  location"  (106  Pac.  at  684).  Cf.  a 
similar  holding  where  the  day  before  a  claim  was  forfeitable  for  failure 
to  perform  the  annual  labor  the  claim  owner  started  to  resume  work  and 
a  relocation  made  the  next  day  was  held  void  even  though  the  claim  owner 
who  had  resumed  work  abandoned  the  resumption  and  the  claim  five  or 
six  days  later.  Jordan  v.  Duke  (1808)  6  Ariz.  55.  See  also  the  case 
where  a  location  on  an  excessive  claim  prior  to  the  senior  locator's  desig- 
nation of  what  should  be  deemed  excess  was  held  void.  Jones  v.  Wild 
Goose  etc.  Co.  (1910)  177  Fed.  95.  See  note  85  infra,  in  the  next  number 
of  this  Volume. 

"Sanders  v.  Noble  (1899)  22  Mont.  no.  See  Bramlett  v.  Flick  (1899) 
23  Mont.  95. 

"Street  v.  Delta  M.  Co.  (1910)  42  Mont.  371,  381,  112  Pac.  701,  704- 
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Noble**  and  having  done  that  it,  if  unable  to  see  the  error  of 
Farrell  v.  Lockhart,  would  doubtless  adopt  the  Colorado  view. 

Situation  H  simply  brings  into  bolder  relief  the  error  in  the 
dictum  in  Farrell  v.  Lockhart;  for  surely,  unless  driven  to  that  con- 
clusion by  overwhelming  necessity,  a  court  ought  not  to  hold  that 
a  location  is  void  just  because  at  the  time  it  was  initiated  a  prior 
prospector  had  started  to  make  a  location  which  he  never  com- 
pleted.64 

(to  be  concluded.)65 

George  P.  Costigan,  Jr. 
Northwestern  University. 

"(1899)  22  Mont.  no. 

**In  Kinney  v.  Fleming  (1899)  6  Ariz.  263,  the  court  was  able  to  find 
an  abandonment  of  the  initiated  location  prior  to  the  second  prospector's 
location. 

*In  the  next  number  of  this  Volume. 


THE  ORIGIN  OF  THE   PECULIAR  DUTIES  OF 
PUBLIC  SERVICE  COMPANIES.* 

Part  II. 

As  a  result  of  the  great  social  and  economic  development  which 
has  taken  place  during  the  last  century  conditions  have  arisen 
which  have  been  held  increasingly  to  necessitate  and  to  justify  the 
grant  to  private  individuals  and  enterprises  of  the  exercise  of 
powers  or  privileges  not  otherwise  inhering  in  such  individuals 
and  enterprises.  This  has  been  an  important  factor  in  the  growth 
of  the  law  of  Public  Service  Companies. 

Such  powers,  privileges  or  "franchises"  have  been  excellently 
defined  by  the  Supreme  Court  of  the  United  States  as  follows  :2 

"What  is  a  franchise?  Under  the  English  law  Blackstone  de- 
fines it  as  'a  royal  privilege,  or  branch  of  the  king's  prerogative, 
subsisting  in  the  hands  of  a  subject.'  2  Bl.  Com.  37.  Generalized 
and  divested  of  the  special  form  which  it  assumes  under  a  mon- 
archal government  based  on  feudal  traditions,  a  franchise  is  a 
right,  privilege  or  power  of  public  concern,  which  ought  not  to  be 
exercised  by  private  individuals  at  their  mere  will  and  pleasure, 
but  should  be  reserved  for  public  control  and  administration,  either 
by  the  government  directly,  or  by  public  agents,  acting  under  such 
conditions  and  regulations  as  the  government  may  impose  in  the 
public  interest,  and  for  the  public  security.  Such  rights  and  powers 
must  exist  under  every  form  of  society.  They  are  always  educed 
by  the  laws  and  customs  of  the  community.  Under  our  system, 
their  existence  and  disposal  are  under  the  control  of  the  legislative 
department  of  the  government,  and  they  cannot  be  assumed  or 
exercised  without  legislative  authority." 

The  court  continues: 

"No  private  person  can  take  another's  property,  even  for  a  pub- 
lic use,  without  such  authority;  which  is  the  same  as  to  say  that 
the  right  of  eminent  domain  can  only  be  exercised  by  virtue  of  a 
legislative  grant.  This  is  a  franchise.  No  persons  can  make  them- 
selves a  body  corporate  and  politic  without  legislative  authority. 
Corporate  capacity  is  a  franchise." 

In  these  last  sentences  the  court  illustrates  the  two  classes  of 
franchises — the  franchise,  or  power  to  do,  and  the  franchise,  or 
right  to  be.    It  is  the  former — the  franchise  or  power  to  do — in 

'The  first  part  of  this  article  appeared  in  the  preceding  number  of  the 
Columbia  Law  Review,  and  is  to  be  found  at  page  514  of  the  present 
volume. 

"California  v.  Pacific  Railroad   (1888)    127  U.  S.  1,  40. 
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which  we  are  here  interested,  for,  although  the  grant  of  the  fran- 
chise or  power  to  be  a  corporation  may  be  expressly  conditioned 
upon  the  performance  of  certain  acts,  yet  at  common  law  its  grant 
does  not  carry  with  it  such  implied  duties  as  does  the  grant  of  the 
franchise  or  power  to  do.  This  is  natural,  because,  although  it  is 
necessary  for  the  state  to  create  a  corporation,  the  mere  franchise 
to  be  a  corporation  does  not  convey  any  powers  reserved  to  the 
state,  as  does  the  franchise  to  do. 

The  governmental  powers  most  frequently  sought  for  the  fur- 
therance of  private  enterprises  are  the  general  power  to  take  pri- 
vate property  by  eminent  domain,  the  identical  or  very  similar 
power  to  use  property  already  dedicated  to  the  public's  use  for 
streets  and  highways,  and  the  privilege  of  the  exclusive  perform- 
ance of  some  certain  undertaking.  Also  closely  allied  to  these 
powers  is  the  grant  of  the  use  of  state  funds  or  credit  to  those 
engaged  in  certain  enterprises. 

A. 

By  force  of  the  Fifth  and  Fourteenth  Amendments  to  the  Fed- 
eral Constitution,8  property  cannot  be  taken  under  the  power  of 
eminent  domain  except  for  a  public  use.4  This  constitutional 
requirement  has  a  dual  significance:  first,  that  the  purpose  for 
which  it  is  desired  to  exercise  the  power  must  be  of  a  character  to 
be  useful  to  the  public;  second,  that  the  power  must  actually  be 
exercised  for  the  benefit  of  the  public.  The  courts  have  found 
some  difficulty  in  determining  the  scope  of  the  first  part  of  this 
requirement — namely,  that  the  purpose  for  which  it  is  desired  to 
exercise  the  power  of  eminent  domain  must  be  of  a  character  to 
be  useful  to  the  public — and  the  results  have  naturally  been  some- 
what variant  in  different  jurisdictions,  because  of  the  different 
views  taken  of  the  meaning  of  the  word  "use,"  and  for  historical 
and  local  reasons.6  It  would  enlarge  the  scope  of  this  article 
unduly  to  enter  into  a  discussion  of  these  difficulties,  especially 

•Although  the  Fourteenth  Amendment  is  in  itself  effective  to  protect 
persons  from  abuse  of  the  power  of  eminent  domain  by  the  states,  there 
are  also  in  most  of  the  state  constitutions  provisions  similar  to  those  in 
the  Fifth  and  Fourteenth  Amendments  to  the  Federal  Constitution.  See 
Nichols,  Power  of  Eminent  Domain,  §  30. 

*This  interpretation  of  the  Constitution  is  so  well  established  that  it 
hardly  needs  citation  of  authority,  but  see  Missouri  Pac.  Ry.  Co.  v. 
Nebraska  (1896)  164  U.  S.  403;  Madisonville  Traction  Co.  v.  St.  Bernard 
Mining  Co.   (1905)   196  U.  S.  239. 

"See  Nichols,  Power  of  Eminent  Domain,  §§  206,  207. 
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since,  with  regard  to  many  undertakings,  there  is  practical  una- 
nimity of  opinion.  There  is  no  doubt,  for  instance,  that  the  build- 
ing of  a  steam  railroad,8  a  street  railway7  and  a  navigation  canal,8 
and  the  construction  of  reservoirs  and  waterworks  to  supply  a  com- 
munity with  water,9  and  the  construction  of  a  plant  for  the  supply 
of  gas10  or  electricity,11  and  the  construction  of  telegraph12  or  tele- 
phone lines,13  and  the  laying  out  or  enlarging  of  cemeteries,14  are 
purposes  so  useful  to  the  public  that  it  is  proper  to  aid  them  by  the 
grant  of  the  power  or  franchise  of  eminent  domain.  And  it  has 
been  held  in  Minnesota  that  the  erection  of  a  grain  elevator  is  so 
useful  to  the  public  that  it  justifies  the  grant  of  the  power  of  emi- 
nent domain  for  the  purpose  of  obtaining  a  site  for  such  elevator.15 
The  above  undertakings  are  useful  directly  to  the  individual 
members  of  the  communities  where  they  are  to  be  carried  on,  be 
the  communities  large  or  small.  There  are  other  undertakings 
whose  purposes  have,  in  some  jurisdictions  and  to  some  extent, 
been  held  to  justify  the  grant  of  the  power  of  eminent  domain, 
though  their  usefulness  is  not  directly  to  the  individual  member  of 
the  community,  but  to  the  community  as  a  whole,  in  that  they  tend 
to  develop  the  state's  natural  resources.  This  class  includes  mining 
in  certain  states,16  and  draining  large  tracts  of  land.17  Irrigation 
enterprises  may  fall  either  into  this  18  or  the  previously  described 

"Secombe  v.  Milwaukee  etc.  R.  R.  Co.  (1874)  23  Wall.  108;  Louisville 
C.  &  C.  R.  R.  Co.  v.  Chappell  (S.  C.  1838)  Rice  383. 

THartshorn  v.  Traction  Co.    (1004)   210  111.  609. 

'Matter  of  Townsend  (1868)  39  N.  Y.  171;  Chesapeake  etc.  Canal  Co. 
v.  Key  (1829)   Fed.  Cas.  No.  2649. 

•Minnesota  Canal  etc.  Co.  V.  Pratt  (1907)  101  Minn.  197;  Olmstead  V. 
Proprietors  of  Morris  Aqueduct   (1885)   47  N.  J.  L.  3H- 

"Bloomfield  Nat.  Gas.  L.  Co.  v.  Calkins  (1875)  62  N.  Y.  386. 

"Shasta  Power  Co.  v.  Walker  (1906)   149  Fed.  568. 

"State  Trenton  etc.  Turnpike  Co.  v.  Amer.  etc.  News  Co.  (1881)  43 
N.  J.  L.  381. 

"North  Western  Tel.  Exch.  Co.  *  Chicago  etc.  R.  R.  Co.  (1899)  76 
Minn.  334. 

"Evergreen  Cemetery  Assn.  v.  New  Haven  (1875)  43  Conn.  234;  Farne- 
man  v.  Mt.  Pleasant  Cemetery  Assn.   (1893)    135  Ind.  344. 

"Stewart  v.  Great  Northern  Ry.  Co.  (1896)  65  Minn.  515. 

"Highland  Boy  Gold  Mfg.  Co.  v.  Strickley  (1906)  200  U.  S.  527; 
Hand  Gold  Mfg.  Co.  v.  Parker  (1877)  59  Ga.  419.  But  several  states  are 
contra,  Sutter  County  v.  Nichols  (1908)  152  Cal.  688;  Sholl  v.  German 
Coal  Co.   (1887)   118  111.  427. 

"Juvinall  v.  Jamesburg  Drainage  Dist.  (1003)  204  111.  106;  Mound  City 
Land  etc.  Co.  v.  Miller  (1902)    170  Mo.  240. 

"Ellinghouse  v.  Taylor  (1897)  19  Mont.  462;  Clark  v.  Nash  (1905)  198 
U.  S.  361. 
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class,19  as  may  the  furnishing  of  power  for  manufacturing  and 
locomotion.20  The  flooding  of  lands  for  the  purpose  of  obtaining 
the  power  for  mills  is  also  in  many  states  held  to  be  such  a  purpose 
as  to  justify  the  grant  of  the  power  of  eminent  domain  for  its  fur- 
therance.21 The  position  taken  by  such  jurisdictions  can  probably 
be  justified  only  on  historical  grounds,22  and  several  states  have 
refused  to  hold  such  grounds  to  be  sufficient.23  The  enumeration 
contained  in  this  and  the  last  paragraph  could  be  considerably 
extended,  but  as  it  stands  it  is  sufficient  for  present  purposes. 

Having  seen  by  a  brief  survey  of  the  authorities  that  the  con- 
stitutional requirements,  that  property  shall  be  taken  only  under  the 
power  of  eminent  domain  for  a  public  use,  makes  it  necessary,  in 
order  to  justify  the  grant  of  such  power,  to  show  that  the  purpose 
intended  to  be  furthered  by  the  grant,  is  one  of  potential  usefulness 
to  the  public,  we  turn  now  to  the  consideration  of  this  constitutional 
requirement  as  it  affects  the  actual  use  of  the  power  of  eminent 
domain,  when  granted  to  a  private  person,  partnership,  association 
or  corporation.  And  here  also  we  shall  consider  the  use  which 
must  be  made  of  the  privilege  to  occupy  property  already  dedicated 
to  the  public's  use  for  streets  and  highways,  since  the  principles 
governing  this  privilege  and  the  power  of  eminent  domain  are 
identical.  In  fact,  frequently  the  exercise  of  the  power  of  eminent 
domain  is  held  to  be  necessary  in  order  to  give  a  right  to  the  use 
of  streets  and  highways,24  and  when  this  is  not  the  case  it  is  because 
it  is  held  that  an  easement  in,  or  the  fee  of  the  property  making 
up  the  highway  or  street  has  been  given  for  public  use,  and  that 

"Lake  Koen  Navigation  etc.  Co.  v.  Klein  (1901)  63  Kan.  484;  Paxton 
etc.  Irrigation  Canal  Co.  v.  Farmers  etc.  Irrigation  Co.  (1895)  45  Neb.  884; 
Gutierries  v.  Albuquerque  etc.  Co.    (1903)    188  U.  S.  545- 

"Jones  v.  North  Ga.  Elec.  Co.  (1906)  125  Ga.  618;  Rockingham  County 
L.  &  P.  Co.  v.  Hobbs  (1904)  72  N.  H.  531;  Walker  v.  Shasta  Power  Co. 
(1908)  160  Fed.  856.  But  some  jurisdictions  do  not  recognize  this  as  a 
public  use.  Brown  v.  Gerald  (1905)  100  Me.  351;  State  v.  White  River 
Power  Co.    (1905)    39  Wash.  648. 

^Boston  &  R.  Mill  Corp.  v.  Newman  (Mass.  1832)  12  Pick.  467; 
Amoskeag  Mfg.  Co.  v.  Head   (1876)   56  N.  H.  386. 

eSee  Nichols,  Power  of  Eminent  Domain,  §§  242-245;  and  Cooley,  Con- 
stitutional Limitations  771-773;  and  see  Lowell  v.  Boston  (1873)  in  Mass. 
464-467  for  an  attempted  explanation  of  the  Mill  Acts. 

"Sadler  v.  Langham  (1859)  34  Ala.  311;  Ryerson  v.  Brown  (1877)  3? 
Mich.  333. 

*Bloomfield  etc.  Gas  Light  Co.  v.  Calkins  (1875)  62  N.  Y.  386;  and 
see  in  connection  with  this  note  and  the  next  note  15  Cyc.  676-683  and 
cases  cited. 
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the  purposes  for  which  it  is  desired  to  use  such  highway  or  street 
constitute  a  public  use.25  As  the  Supreme  Court  of  the  United 
States  has  said,  companies  who  do  not  enter  streets  and  highways 
by  eminent  domain,  enter  them  "in  the  exercise  of  the  equivalent  of 
the  power  of  eminent  domain."26 

Mr.  Wyman,  in  the  article  already  referred  to,27  seems  to  assert 
that  virtual  monopoly  makes  a  business  a  public  calling,  thereby 
imposing  upon  it  the  peculiar  duties  of  impartial  and  reasonable 
service  to  all,  and  as  a  consequence  of  its  being  in  this  sense  a 
public  calling  it  becomes  entitled  to  a  grant  of  the  powers  of  emi- 
nent domain,  and  to  the  use  of  streets  and  highways.28  After  a 
careful  study  of  the  cases,  I  am  inclined  to  think  that  they  more 
properly  bear  another  interpretation.  I  think  the  cases  will  not 
show  that  a  duty  to  serve  all  impartially  and  reasonably  is  a  condi- 
tion precedent  to  a  right  to  receive  the  power  of  eminent  domain 
or  the  power  to  use  streets  and  highways,  but,  on  the  other  hand,  I 
think  they  will  show  that  as  a  result  of  the  grant  of  the  powers 
above  mentioned  the  grantee  is  bound  to  exercise  these  powers 
for  the  public.  In  those  peculiar  cases,  which  I  mentioned  above, 
where  the  power  of  eminent  domain  is  granted,  not  because  the 
purpose  to  be  served  is  potentially  useful  to  members  of  the  pub- 
lic directly,  but  because  it  is  potentially  useful  to  members  of  the 
community  in  the  aggregate,  in  that  it  develops  the  natural 
resources  of  the  state,  all  that  can  be  demanded  of  the  user  is  that 
he  use  such  power  for  the  purposes  of  such  development.  But  in 
the  usual  and  orthodox  case  where  the  power  of  eminent  domain  or 
the  power  to  use  streets  and  highways  is  granted  because  the  pur- 
pose to  be  served  is  potentially  useful  to  members  of  the  public 
directly,  the  requirement,  that  the  grantee  exercise  these  powers  for 
the  public,  demands  that  he  exercise  them  for  the  direct  benefit  of 
the  members  of  the  public  individually. 

In  Minnesota  Canal  and  Power  Co.  v.  Pratt,29  the  company  was 
seeking,  under  a  legislative  grant  of  the  power  of  eminent  domain, 
to  condemn  land  for  the  construction  of  a  canal  which  should 
serve  the  purposes  of  transportation,  and  of  supplying  water  and 
generating  electricity.    The  court  said : 

"People  v.  Kerr  (1863)   27  N.  Y.  188. 

"Gibbs  v.  Baltimore  Gas  Co.  (1888)   130  U.  S.  396,  4". , 

"The  Law  of  the  Public  Callings  as  a  Solution  of  the  Trust  Problem, 
17  Harv.  L.  Rev.  156-173,  217-247. 

"Ibid.  Part  IV,  particularly  the  first  and  last  paragraphs  of  Part  IV  on 
pp.  217,  222. 

"(1907)   101  Minn.  197,  212,  214. 
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"The  petitioner  is  met  at  the  threshold  with  the  assertion  that 
it  is  not  a  public-service  corporation,  and  cannot,  therefore,  under 
any  circumstances  at  present  exercise  the  power  of  eminent 
domain.  This  contention  seems  to  be  the  result  of  an  inversion 
of  ideas.  It  would  be  more  nearly  correct  to  say  that  the  appellant 
is  a  public  service  corporation,  because  it  has  been  granted  the 
power  of  eminent  domain  in  aid  of  the  purpose  for  which  it  was 
incorporated.  The  power  of  eminent  domain  is  not  given  to 
public-service  corporations  eo  nomine.  Certain  corporations  or- 
ganized to  serve  the  public  are  given  the  right  to  exercise  this 
sovereign  power  as  the  agent  of  the  State.    *    *    * 

«*  *  *  jt  mus|-  serve  the  public  on  equal  terms  and  for  a 
reasonable  compensation.  *  *  *  By  accepting  the  franchise,  the 
corporation  engaged  to  use  it  in  such  a  manner  as  will  accomplish 
the  objects  for  which  the  legislature  granted  the  charter." 

Since  steam  railroads  and  street  railways  are  common  carriers, 
they  are  bound  as  such  to  give  to  the  travelling  public  reasonable 
service,  as  we  have  seen,  and  so  we  should  not  expect  to 
find  the  grant  to  them  of  the  power  of  eminent  domain  or  of  the 
power  to  use  streets  and  highways  playing  a  prominent  part  in  the 
discussion  of  this  duty,  especially  as  their  duty  as  carriers  is  so 
fully  established  that  it  hardly  calls  for  discussion  by  the  courts 
at  the  present  day.30  One  of  the  earliest  cases  holding  that 
the  power  of  eminent  domain  might  be  granted  to  a  steam 
railroad  is  Louisville  C.  &  C.  R.  R.  Co.  v.  Chappell.31  It  was 
taken  for  granted  that  there  would  be  a  "general  right  to  use  the 
road,"  although  this  was  not  specifically  based  upon  the  grant  of 
the  power  of  eminent  domain,  and  the  court  may  have  intended  to 
rest  it  upon  the  general  duty  of  the  railroad  as  a  common  carrier. 
But  in  Lowell  v.  Boston32  the  court  said : 

"There  are  indeed  many  cases  in  which  the  sovereign  power  of 
government  is  exercised  to  affect  private  rights  of  property  in 
favor  of  private  parties,  either  individuals  or  corporations.  Most 
conspicuous  among  these  are  turnpikes  and  railroads;  in  whose 
favor  this  right  of  eminent  domain  is  frequently  exercised.  *  *  * 
The  franchises  of  the  corporation  [speaking  of  a  carrier]  are  held 
charged  with  this  duty  and  trust  for  the  performance  of  the  public 
service,  for  which  they  were  granted." 

In  Messenger  v.  Pennsylvania  Railroad  Co.,33  Bedle,  /.,  speak- 
ing for  the  Court  of  Errors  and  Appeals  of  New  Jersey,  said : 

*°In  the  analogous  case  of  the  turnpike  it  is  held  that  the  grant  of  the 
franchise  to  build  and  to  take  toll  carries  with  it  the  duty  to  serve  all. 
Commonwealth  v.  Wilkinson   (Mass.  1834)   16  Pick.  175. 

"(S.  C.  1838)  Rice  383. 

"(1873)  in  Mass.  454,  463. 

"(1874)  37  N.  J.  L.  53i,  536-7. 
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"*  *  *  I  entirely  agree  with  the  Chief  Justice  that,  in  the 
grant  of  a  franchise  of  building  and  using  a  public  railway,  that 
[sic]  there  is  an  implied  condition  that  it  is  held  as  a  quasi  public 
trust,  for  the  benefit  of  all  the  public,  and  that  the  company  pos- 
sessed of  the  grant  must  exercise  a  perfect  impartiality  to  all  who 
seek  the  benefit  of  the  trust.  *  *  *  The  bestowment  of  these  fran- 
chises is  justified  only  on  the  ground  of  the  public  good,  and  they 
must  be  held  and  enjoyed  for  that  end.  This  public  good  is  com- 
mon, and  unequal  and  unjust  favors  are  entirely  inconsistent  with 
the  common  right.  So  far  as  their  duty  to  serve  the  public  is  con- 
cerned, they  are  not  only  common  carriers,  but  public  agents,  and 
in  their  very  constitution  and  relation  to  the  public,  there  is  neces- 
sarily implied  a  duty  on  their  part,  and  a  right  in  the  public  to 
have  fair  treatment  and  immunity  from  unjust  discrimination. 
The  right  of  the  public  is  equal  in  every  citizen,  and  the  trust 
must  be  performed  so  as  to  secure  and  protect  it." 

Other  cases  might  be  cited  to  the  same  effect. 

The  duty  of  telegraph  and  telephone  companies  to  serve  the 
public  impartially  and  reasonably  has  sometimes  been  justified  by 
classing  them  as  special  kinds  of  common  carriers.  In  State  of 
Missouri  v.  Bell  Telephone  Co.,3i  the  court  said: 

"A  telephonic  system  is  simply  a  system  for  the  transmission 
of  intelligence  and  news.  It  is,  perhaps,  in  a  limited  sense,  and 
yet  in  a  strict  sense,  a  common  carrier.  It  must  be  equal  in  its 
dealings  with  all." 

Similarly  in  a  Vermont  case35  the  court  bases  the  duty  of  tele- 
graph and  telephone  companies  to  serve  all  impartially  upon  an- 
alogy to  common  carriers,  calling  them  "common  carriers  of 
speech  for  hire."36  This  is  perhaps  a  justifiable  extension  of  the 
law  of  common  carriers  by  analogy,  and  we  can  hardly  criticise 
the  imposition  of  the  duty  to  serve  the  public  impartially  and 
reasonably  as  a  result  of  such  analogy;  but  other  jurisdictions 
have  found  a  justification  for  the  imposition  of  this  duty,  more 
reasonably,  in  the  grant  of  the  power  of  eminent  domain  or  of  the 
power  to  use  streets  and  highways.  In  State,  Trenton,  etc., 
Turnpike  Co.  v.  Amer.  etc.  News  Co.,37  the  court  of  New  Jersey 
found  no  statutory  duty  laid  upon  telegraph  companies  to  serve 
all  reasonably  and  impartially,  but,  after  discussing  certain  statutes 
having  to  do  with  the  rights  of  such  companies,  said : 

84  (1885)  23  Fed.  539- 

"Commercial  Union  Telegraph  Co.  v.  N.  Eng.  Teleph.  &  Teleg.  Co. 
(1888)  61  Vt  241. 

"•See  also  State  v.  Nebraska  Teleph.  Co.  (Neb.  1885)  22  N.  W.  237  and 
Bell  Teleph.  Co.  v.  Commonwealth    (Pa.   1886)   3  Atl.  825. 

"(1881)   43  N.  J.  L.  381,  385- 
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"These  provisions  of  the  law,  in  connection  with  the  fact  that 
the  legislature  has  granted  the  right  to  take  private  property, 
clearly  evince  a  legislative  intent  to  lay  such  companies  under  an 
obligation  to  the  public  to  permit  the  use  of  their  lines  by  all 
persons,  under  reasonable  regulations;  and  in  accepting  the 
benefits  of  this  law,  the  recipient  of  them  assumes  the  performance 
of  this  duty  to  the  public." 

The  New  Jersey  court,  in  commenting  on  this  case  four  years 
later,88  said: 

"The  supplement  of  1880  to  the  act  concerning  telegraph  com- 
panies contains  no  express  words  imposing  the  duty  to  send 
messages  for  all  who  apply.  In  Turnpike  Company  v.  News  Com- 
pany, 14  Vroom  381,  the  Supreme  Court  maintained  the  consti- 
tutionality of  the  law  as  constituting  a  public  use,  on  the  ground 
that  there  must  be  an  implication  that  in  granting  the  franchise, 
the  legislature  intended  to  charge  companies  with  a  duty  to 
the  public,  and  that  in  accepting  the  benefits  of  the  law,  the  re- 
cipient of  them  assumes  the  performance  of  such  public  duty." 

In  State  v.  Citizens  Telephone  Co.,SSr  the  court,  in  answering 
the  question,  whether  the  defendant  telephone  company  could  be 
required  by  mandamus  to  furnish  its  instruments  to  the  petitioner, 
said: 

"To  dispose  of  this  third  question,  it  will  be  necessary  to  recur 
somewhat  to  'the  circumstances  of  this  case.'  The  undisputed  facts 
are  that  the  respondent,  in  the  exercise  of  its  franchise  conferred 
by  its  charter,  had  established  a  telephone  business  in  the  city  of 
Spartanburg,  and  had  erected  its  poles  and  strung  its  wires  in  and 
along  the  streets  of  said  city,  and  thus  had  become,  at  least,  a 
quasi  common  carrier  of  news,  and  as  such  was  under  an  obliga- 
tion to  serve  all  alike  who  applied  to  it  with  reasonable  limitations, 
without  any  discrimination  whatsoever.  Where,  therefore,  the  re- 
lator applied  to  the  respondent  to  replace  the  telephone  instru- 
ments in  his  grocery  store  and  in  his  residence,  from  whence  they 
had  been  removed  by  the  defendant  company  but  a  few  days  be- 
fore, the  respondent  was,  in  our  opinion,  bound  to  comply  with 
such  demand,  under  the  obligations  to  the  public  which  it  had 
assumed." 

To  be  sure  the  court  here  used  the  expression  "quasi  common 
carrier  of  news,"  but  I  take  it  that  the  court's  meaning  is  that, 
with  regard  to  the  duty  resulting  from  the  grant  of  the  franchises 
enjoyed,  the  telephone  company  resembled  a  common  carrier.40 

"Olmstead  v.  Proprietors  of  Morris  Aqueduct  (1885)  47  N.  J.  L.  311, 
332-333- 

M(iooi)  61  S.  C.  83,  97- 

"See  also  Northwestern  Telephone  Exch.  Co.  v.  Chicago  etc.  Ry.  Co. 
(Minn.  1899)  79  N.  W.  315,  and  Dunn  v.  Western  Union  Telegraph  Co. 
(1907)   2  Ga.  Ap.  845- 
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In  Western  Union  Telegraph  Co.  v.  Call  Publishing  Co.*1 
the  court  seems  by  its  language  to  class  telegraph  companies  as 
common  carriers,  but  largely  bases  the  duty  of  such  companies 
to  serve  all  customers  impartially  and  reasonably  upon  the  grant  of 
special  privileges  or  franchises.     The  court  says:42 

"No  one  can  doubt  the  inherent  justice  of  the  rules  thus  laid 
down.  Common  carriers,  whether  engaged  in  interstate  commerce 
or  in  that  wholly  within  the  State,  are  performing  a  public  service. 
They  are  endowed  by  the  State  with  some  of  its  sovereign  powers, 
such  as  the  right  of  eminent  domain,  and  so  endowed  by  reason 
of  the  public  service  they  render.  As  a  consequence  of  this,  all 
individuals  have  equal  rights  both  in  respect  of  service  and 
charges." 

There  is  a  third  class  of  telegraph  and  telephone  company 
cases  where  the  duty  to  serve  all  impartially  is  found  expressly 
imposed  by  statutes.43  If  it  is  conceded  that  these  companies  are 
common  carriers,  or  that  the  grant  of  the  power  of  eminent  do- 
main, or  of  the  power  to  use  streets  and  highways  carries  with  it 
the  duty  to  serve  all  impartially  and  reasonably,  then  these  statu- 
tory provisions  may  be  viewed  as  mere  codification  of  the  com- 
mon law.  These  provisions  can,  however,  also  be  supported  on 
the  independent  doctrines  of  the  police  power,  which  we  shall 
discuss  later. 

One  of  the  earliest  of  the  "public  utilities"  to  demand  the 
grant  to  it  of  the  power  of  eminent  domain  and  the  power  to  use 
streets  and  highways  and  to  have  its  demand  acceded  to  was  the 
water  company.  In  1849  tne  Massachusetts  court  decided  the 
often  cited  case  of  Lumbard  v.  Stearns.**  It  appears  that  the  de- 
fendant Springfield  Aqueduct  Company  had  been  granted  power 
by  its  act  of  incorporation  to  take  certain  springs  upon  payment  of 
compensation,  and  to  dig  up  roads  and  ways,  for  the  purpose  of 
supplying  Springfield  with  water.  It  was  claimed  that  these 
grants  were  unconstitutional.    The  court  said: 

"(1901)  181  U.  S.  92. 

"Ibid.  99-100. 

"City  of  St.  Louis  v.  Bell  Teleph.  Co.  (Mo.  1888)  10  S.  W.  197; 
Hockett  v.  State  (Ind.  1886)  5  N.  E.  178;  Central  Union  Tel.  Co.  v. 
Fehring  (Ind.  1896)  45  N.  E.  64;  State  v.  Telephone  Co.  (1880)  36  Oh. 
St.  296;  Chesapeake  &  P.  Teleph.  Co.  v.  B.  &  O.  Teleg.  Co.  (Md.  1887) 
7  Atl.  809;  Bell  Teleph.  Co.  v.  Commonwealth  (Pa.  1886)  3  Atl.  825; 
Amer.  Rapid  Teleg.  Co.  v.  Conn.  Teleph.  Co.  (1881)  49  Conn.  353;  Young 
v.  Batesville  Teleph.   Co.    (1907)    81   Ark.  486. 

"(Mass.  1849)  4  Cush.  60,  62. 
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"But  we  can  perceive  no  ground,  on  which  to  sustain  the 
argument,  that  this  act  does  not  declare  a  public  use.  It  is  so 
expressed  in  its  title,  and  in  the  first  enacting  clause,  and  the  entire 
act  is  conformable  to  this  view.  The  supplying  of  a  large  number 
of  inhabitants  with  pure  water  is  a  public  purpose.  But  it  is  urged, 
as  an  objection  to  the  constitutionality  of  the  act,  that  there  is  no 
express  provision  therein  requiring  the  corporation  to  supply  all 
families  and  persons  who  should  apply  for  water,  on  reasonable 
terms;  that  they  may  act  capriciously  and  oppressively;  and  that 
by  furnishing  some  houses  and  lots,  and  refusing  a  supply  to 
others,  they  may  thus  give  a  value  to  some  lots,  and  deny  it  to 
others.  This  would  be  a  plain  abuse  of  their  franchise.  By 
accepting  the  act  of  incorporation,  they  undertake  to  do  all  the 
public  duties  required  by  it." 

One  of  the  most  clearly  stated,  and  most  frequently  cited  cases 
in  this  connection  is  Oltnstead  v.  Proprietors  of  Morris  Aque- 
duct.*6 In  determining  that  acts  were  constitutional  which  con- 
ferred the  power  of  eminent  domain  on  a  water  company,  the 
court  said:*6 

"In  accepting  such  a  charter  the  company  impliedly  engages 
on  its  part  to  use  it  in  such  manner  as  will  accomplish  the  object 
for  which  the  legislature  designed  it.  It  cannot  refuse  to  perform 
the  public  duties  thus  cast  upon  it,  without  surrendering  the  fran- 
chise. When  an  individual  or  a  corporation  is  guilty  of  a  breach 
of  public  duty  by  misfeasance  or  nonfeasance,  the  law  provides  a 
remedy. 

"The  true  criterion  by  which  to  judge  of  the  character  of  the 
use  is,  whether  the  public  may  enjoy  it  of  right,  or  by  permission 
only.  Bonapart  v.  Camden  and  Amboy  R.  R.  Co.,  Baldwin  C.  C. 
205. 

"Assuming,  as  we  must,  that  the  legislature  intended  to  exer- 
cise its  lawful  power,  and  that  the  company  in  invoking  the  benefit 
of  the  corporating  act,  took  upon  itself  the  correlative  obligation 
to  serve  the  public,  it  necessarily  follows  that  the  use  is  a  public 


use 


»4T 


I  cannot  refrain  from  also  quoting  at  some  length  from  the 
case  of  Haugen  v.  Albina  L.  &  W.  Co.*8  The  court  there  said  in 
part: 

"(1885)  47  N.  J.  L.  3"- 

"'Ibid.  331  et  seq. 

"Then  follows  the  comment  on  Trenton  etc  Turnpike  Co.  v.  Amer. 
etc.  News  Co.,  quoted  above  in  connection  with  that  case,  and  a  comment 
on  the  case  of  Paterson  Gas  Light  Co.  v.  Brady  (N.  J.  1858)  3  Dutcher  245, 
which  will  be  referred  to  later  in  its  proper  place. 

"(1891)   21  Ore.  411,  415-420- 
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"From  the  statement  of  the  case,  as  presented  by  the  pleadings, 
the  court  below  held  that  when  the  defendant  entered  upon  and 
laid  down  its  water-mains  in  the  street,  in  pursuance  of  the  privi- 
lege granted  by  the  ordinance,  it  became  bound  to  supply  every 
abutter  upon  the  street  with  water. 

"The  contention  for  the  defendant  is,  that  the  ordinance  does 
not  impose  the  duty  upon  it  to  furnish  water,  but  only  if  it  shall 
furnish  water,  that  the  charge  therefore  shall  not  exceed  a  certain 
sum  therein  specified;  that  the  grant  is  to  lay  pipes  through  the 
streets,  for  the  purpose  of  conducting  water  through  the  city  in 
the  mode  prescribed,  and  so  as  not  to  interfere  with  the  construc- 
tion of  sewers;  but  that  it  contains  no  provision  requiring  it  to 
supply  the  city  or  its  inhabitants  with  water;  hence  the  ordinance 
imposes  no  duty  upon  the  company  to  furnish  water  to  anyone. 
*********** 

"*  *  *  The  effect  to  be  given  to  the  fact  that  the  defendant 
company  was  incorporated  under  the  law  to  furnish  water  to  the 
city  and  its  inhabitants,  and  the  implied  obligation  which  the 
defendant  assumed  by  accepting  the  grant  or  franchise  under  the 
ordinance,  is  entirely  overlooked. 

*********** 

"As  the  defendant  could  not  carry  on  the  business  of  supplying 
water  without  the  franchise,  the  city  must  have  intended,  in  grant- 
ing such  franchise,  to  charge  it  with  the  performance  of  the  duty 
it  undertook  for  the  public  by  the  terms  of  its  incorporation,  and 
the  defendant,  in  accepting  the  benefits  of  the  grant,  must  have 
assumed  the  performance  of  such  duty.  In  a  word,  the  acceptance 
of  a  franchise,  under  such  conditions,  carries  with  it  the  correspond- 
ing duty  of  supplying  the  public  without  discrimination  with  the 
particular  commodity,  which  the  corporation  was  organized  to  sup- 
ply."49 

The  same  conclusion  has  been  reached  in  numerous  irrigation 
cases.60  This  would  be  true  only  in  that  class  of  irrigation 
cases  where  the  grant  of  the  power  of  eminent  domain  is  based 
upon  the  direct  usefulness  of  the  undertaking  of  the  grantee  to 
the  members  of  the  public.  When  the  power  is  granted  because 
the  grantee  by  its  use  will  develop  the  natural  resources  of  the 

"Equally  clear  and  striking  language  might  be  quoted  from  the  decisions 
of  many  other  courts,  but  it  will  only  be  possible  here  to  refer  the  reader 
to  some  of  the  cases  where  such  language  is  to  be  found.  See  Griffin  v. 
Goldsboro  Water  Co.  (N.  C.  1898)  30  S.  E.  319;  McCrary  v.  Beaudry 
(1885)  67  Cal.  120;  Minnesota  Canal  &  Power  Co.  v.  Pratt  (1907)  101 
Minn.  197;  Rockingham  County  L.  &  P.  Co.  v.  Hobbs  (1904)  72  N.  H. 
531;  Crumley  v.  Watauga  Water  Co.  (Tenn.  1897)  41  S.  W.  1058;  Ameri- 
can Water  Works  Co.  v.  State  (Neb.  1895)  64  N.  W.  711;  State  v.  Butte 
Water  Co.   (Mont.  1896)  32  L.  R.  A.  697. 

"Price  v.  Riverside  L.  &  I.  Co.  (1880)  56  Cal.  431;  Sammons  v. 
Kearney  P.  &  I.  Co.  (Neb.  1906)   no  N.  W.  308. 
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state  and  so  indirectly  benefit  the  public,  then,  of  course,  as  we 
have  seen,  all  that  we  may  demand  of  the  grantee  is  that  he  shall 
use  the  power  for  that  purpose. 

Companies  organized  for  supplying  gas,  either  natural  or  manu- 
factured, to  residents  of  towns  and  cities,  require  the  right  to  exer- 
cise the  power  of  eminent  domain  or  the  power  to  use  streets  and 
highways.  We  have  seen  that  their  potential  usefulness  to  the 
public  is  such  as  to  justify  the  grant  to  them  of  this  necessary 
power,  and  we  come  now  to  consider  whether  the  grant  of  this 
power  carries  with  it  the  obligation  to  serve  all  applicants  im- 
partially and  reasonably.  The  authority  to  the  effect  that  the  grant 
of  the  power  carries  with  it  this  correlative  obligation  is  overwhelm- 
ing. To  be  sure,  in  one  of  the  earliest  cases81  in  which  this  subject 
was  discussed  a  different  view  was  taken.     The  court  said: 

"That  no  such  duty  arises  out  of  the  mere  facts,  that  the  com- 
pany made  gas,  laid  pipes  in  the  streets,  and  actually  furnished  it 
to  many  persons,  may  be  safely  assumed." 

And  again  the  court  said: 

"The  Patterson  Company  is  authorized  to  make  and  sell  gas, 
which,  in  the  absence  of  any  indication  to  the  contrary,  implies 
that  they  may  fix  their  own  price,  and  choose  their  customers,  like 
any  other  manufacturer." 

This  case,  however,  was  repudiated  in  Olmstead  v.  Proprietors 
of  Morris  Aqueduct?2  the  court  saying  there : 

"This  decision  fails,  however,  to  give  due  effect  to  the  purpose 
of  the  legislature  in  creating  the  company,  and  to  the  implied  obli- 
gation assumed  by  the  company  in  accepting  the  grant.  If  it  were 
a  grant  for  mere  private  uses,  empowering  the  corporate  body  to 
withhold  service  at  pleasure  from  all  persons,  the  company  would 
be  without  the  right  to  occupy  the  public  streets  for  the  laying  of 
its  pipes,  and,  of  course,  the  grant  of  eminent  domain  for  such 
private  purposes  would  be  void." 

On  this  subject  the  Supreme  Court  of  the  United  States  has 
expressed  itself  in  the  following  terse  language:58 

"These  gas  companies  entered  the  streets  of  Baltimore,  under 
their  charters,  in  the  exercise  of  the  equivalent  of  the  power  of 
eminent  domain,  and  are  to  be  held  as  having  assumed  an  obliga- 
tion to  fulfill  the  public  purposes  to  subserve  which  they  were 
incorporated." 


Taterson  Gas  Light  Co.  v.  Brady  (N.  J.  1858)  3  Dutcher  245,  246,  248. 

'(1885)  47  N.  J.  L.  3". 

3Gibbs  v.  Baltimore  Gas  Co.  (1888)   130  U.  S.  396,  4"- 
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The  Supreme  Court  of  West  Virginia  has  expressed  itself 
on  the  same  subject  as  follows:54 

"Occupying  the  streets  of  Charleston,  by  permission  of  its 
council,  first  had,  for  the  purpose  of  supplying  to  the  inhabitants 
natural  gas,  the  company  is  bound  to  furnish  gas  to  every  citizen 
applying  therefor  and  willing  to  pay  the  price  agreed  upon  between 
the  company  and  the  city.  The  occupancy  of  the  streets  by  such 
company  can  only  be  for  purposes  in  which  the  public  is  concerned, 
and  the  obligations  thus  assumed  by  the  company,  whether  ex- 
pressly incorporated  in  the  franchise  or  not,  will  be  enforced." 

The  subject  of  the  duties  of  gas  companies  could  hardly  be  bet- 
ter summed  up  than  in  the  words  of  the  court  in  State  v.  Consumers 
Gas  Trust  Co.66 

"The  appellee  is  a  corporation  authorized  by  the  legislature  to 
exercise  the  right  of  eminent  domain  (Acts  1889,  p.  22)  and 
licensed  by  the  city  of  Indianapolis  to  lay  pipes  through  its  streets 
and  alleys  for  the  transportation  and  distribution  of  natural  gas 
to  its  customers.  These  rights,  which  involve  an  element  of  sov- 
ereignty, and  which  can  exist  only  by  grant  from  the  public,  are 
rooted  in  the  principle  that  their  exercise  will  bestow  a  benefit  upon 
that  part  of  the  public,  in  whose  behalf  the  grant  is  made,  and  the 
benefit  reserved  by  the  citizens  is  the  adequate  consideration  for 
the  right  and  convenience  surrendered  by  them.  The  grant  thus 
resting  upon  a  public  and  reciprocal  relation,  imposes  upon  the 
appellee  the  legal  obligation  to  serve  all  members  of  the  public  con- 
tributing to  its  asserted  right,  impartially."56 

The  situation  of  electric  lighting  companies  is  so  identical  with 
that  of  gas  companes  that  we  should  expect  that  the  duties  imposed 
on  one  would  of  necessity  be  imposed  upon  the  other.  Of  this 
there  seems  to  be  no  question,57  and  it  is  not,  therefore,  worth 
while  to  do  more  than   refer  in   the   footnote   to   some  of  the 

"Charleston  Nat.  Gas  Co.  v.  Lowe  (1901)  52  W.  Va.  662,  671. 

"(1901)   157  Ind.  345,  351. 

"Other  instructive  cases  on  this  subject  of  the  duty  of  gas  companies 
arising  out  of  their  exercise  of  the  power  of  eminent  domain,  or  the 
power  to  use  streets  and  highways,  are  the  following:  Williams  v.  Mutual 
Gas  Co.  (1884)  52  Mich.  499;  Portland  Nat.  Gas.  &  Oil  Co.  v.  State 
(1893)  135  Ind.  54;  Coy  v.  Indianapolis  Gas  Co.  (Ind.  1897)  36  L.  R  A. 
535;  Public  Service  Corporation  v.  American  Lighting  Co.  (1904)  67 
N.  J.  Eq.  122;  Owensboro  Gaslight  Co.  v.  Hildebrand  (Ky.  1897)  42  S.  W. 
351 ;  Nairin  v.  Kentucky  Heating  Co.  (Ky.  1900)  86  S.  W.  676.  See  also 
2  Beach,  Private  Corp.  §  835. 

"Jones  v.  North  Georgia  El.  Co.  (1906)  125  Ga.  618;  Minnesota  Canal 
Power  Co.  v.  Pratt  (1907)  101  Minn.  197;  Rockingham  County  L.  &  P. 
Co.  v.  Hobbs  (1004)  72  N.  H.  53;  Cincinnati  H.  &  D.  R  R  Co.  v.  Village 
of  Bowling  Green   (1879)   57  Oh.  St.  366. 
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numerous  cases  where  the  duty  of  electric  lighting  companies  to 
serve  all  reasonably  and  impartially  has  been  under  discussion.58 

In  the  light  of  the  foregoing  discussion  and  the  authorities 
therein  quoted  and  referred  to,  it  would  seem  that  it  is  not  virtual 
monopoly  which  imposes  the  duty  to  serve  all  applicants  reasonably 
and  impartially,  and  that  this  duty  in  its  turn  justifies  the  grant  of 
the  power  of  eminent  domain ;  but  that  the  potential  general  useful- 
ness of  an  undertaking  to  the  members  of  a  community  justifies  the 
grant  of  the  power  of  eminent  domain  for  the  furtherance  of  this 
undertaking,  and  the  acceptance  of  such  a  grant  carries  with  it 
the  duty  to  use  such  powers  reasonably  and  impartially  for  the 
benefit  of  all  applicants. 

If  the  right  to  exercise  the  power  of  eminent  domain  rests 
upon  the  duty  to  serve  the  public  it  seems  strange  that  that  right 
has  never  been  asserted  by  innkeepers,  but  if  that  right  rests  upon 
a  peculiarly  large  potential  usefulness  to  the  members  of  a  com- 
munity in  general  the  lack  of  the  right  in  innkeepers  is  not  sur- 
prising. On  the  other  hand,  the  right  of  cemetery  companies  to 
exercise  the  power  of  eminent  domain  is  not  easily  explained  on 
the  ground  that  a  condition  of  virtual  monopoly  exists  in  the  busi- 
ness of  maintaining  cemeteries,  which  puts  upon  the  owners  of 
cemeteries  the  duty  to  serve  all  applicants  as  a  consequence  of 
which  cemetery  companies  have  the  right  to  exercise  the  power  of 
eminent  domain,  for  a  condition  of  virtual  monopoly  does  not  seem 
to  exist  in  the  business  of  maintaining  cemeteries,  and  the  owners 
of  cemeteries  as  a  rule  are  not  under  a  duty  to  serve  all  applicants. 
But  cemeteries  possess  potential  usefulness  to  the  members  of  a 
community  in  general,  which  fully  justifies  the  grant  to  them  of  the 
power  of  eminent  domain,  and  as  a  result  of  such  grant  the  grantees 
would  be  under  a  duty  to  serve  all  members  of  the  community 
reasonably  and  impartially. 

One  further  question  with  regard  to  eminent  domain  remains 
to  be  disposed  of — namely,  in  order  to  justify  the  grant  of  the 
power  of  eminent  domain,  must  it  appear  that  it  is  the  purpose  of 
the  would-be  grantee  to  assume  the  duty  to  serve  the  public  gener- 

MIn  the  Minnesota  case  of  Stewart  v.  Great  Northern  Ry.  Co.  (1896) 
65  Minn.  515,  already  referred  to,  where  it  was  determined  that  the  power 
of  eminent  domain  might  be  granted  to  aid  in  obtaining  a  site  for  a  grain 
elevator,  it  was  contended  that  the  statute  authorized  the  use  of  the 
elevator  for  private  purposes.  The  court  held  that  if  this  were  true  the 
grant  was  unconstitutional  because  the  grantee  of  the  power  of  eminent 
domain  must  be  under  the  duty  to  serve  the  public,  but  the  court  held 
that  the  statute  did  not  in  fact  allow  the  use  of  the  elevator  for  private 
purposes. 
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ally  ?  Of  course  it  should  not  appear  affirmatively  that  the  would- 
be  grantee  intends  to  use  the  grant  for  a  private  purpose,  because 
the  grant  under  such  circumstances  would  be  a  grant  for  such 
private  purpose,  and  so  would  be  unconstitutional.59  It  has  been 
held  that  in  a  condemnation  proceeding  it  must  affirmatively  appear 
by  the  petitioner's  pleadings  that  the  would-be  grantee  intends  to 
use  the  grant  for  the  use  of  the  public  only.60  Certainly  the  gen- 
eral view  seems  to  be  that  such  a  purpose  need  not  be  contained  in 
any  public  declaration,  such  as  articles  of  incorporation,  but  may 
be  shown  by  all  the  circumstances  of  the  case,61  and  it  would  seem 
a  proper  presumption  that  a  grant  of  such  a  power  is  constitutional, 
and  (the  purpose  being  such  as  to  be  potentially  useful  to  the 
public)  it  would  seem  proper,  nothing  affirmatively  appearing  to 
the  contrary,  to  presume  that  the  grantee  in  obtaining  the  grant 
intends  to  serve  the  public  generally,  and  to  enforce  upon  him  a 
duty  to  actually  serve  them  as  the  consideration  or  price  of  such 
grant.  This  seems  to  be  the  view  generally  taken  by  the  various 
courts  as  they  have  expressed  themselves  in  the  cases  already  dis- 
cussed. In  Olmstead  v.  Proprietors  of  Morris  Aqueduct?*  the 
court  put  it  this  way : 

"Although  the  legislative  act  may  contain  no  express  provision 
imposing  such  duty,  [to  serve  the  public]  the  presumption  is  that 
the  legislature  intended  to  act  within  constitutional  limits  by  creat- 
ing a  public  franchise,  and  that  the  grant  to  the  company  was  for  the 
purpose  of  providing  for  the  public  necessity  and  convenience. 

"The  powers  granted  to  the  water  company  are  unquestionably 
capable  of  being  employed  as  a  means  of  great  public  usefulness, 
and  hence  their  creation  was  a  legitimate  act  of  legislation.  An  in- 
tention that  they  shall  be  used  otherwise  will  not  be  imputed  to  the 
law-making  power  nor  will  the  grantee  be  permitted  to  pervert 
them  to  uses  for  which  they  could  not  lawfully  be  bestowed."63 

B. 

The  Fifth  and  Fourteenth  Amendments  to  the  Federal  Con- 
stitution, and  the  numerous  similar  provisions  in  the  state  consti- 
tutions are  of  first  importance  in  the  discussion  of  taxation  ques- 

""Matter  of  Split  Rock  Cable  Road  (1891)  128  N.  Y.  408;  Berrian 
Springs  Water  P.  Co.  v.  Berrian  (1903)  133  Mich.  48;  Harris  v.  Superior 
Court  (1906)  42  Wash.  660. 

"Evergreen  Cemetery  Assn.  v.  Beecher  (1885)  53  Conn.  551. 

"Walker  v.  Shasta  Power  Co.  (1008)  160  Fed.  856;  Bridal  Veil  Lum- 
bering Co.  v.  Johnson   (1896)   30  Ore.  205. 

,2(i88s)  47  N.  J.  L.  3"i  331-332. 

MSee  also  Lewis,  Eminent  Domain  (3rd  ed.)  §  313  and  cases  cited. 
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tions,  requiring,  as  they  do,  that  "no  person  shall  be  deprived  of 
life,  liberty  or  property  without  due  process  of  law."84  It  is  not 
due  process  of  law  to  levy  taxes  except  for  public  uses.65  But  this 
proposition  is  similar  to  that  which  was  the  starting  point  of  the 
argument  which  I  have  just  propounded,  and  which  led  to  the  con- 
clusion that  the  grant  of  the  power  of  eminent  domain  entails  upon 
the  grantee  the  duty  to  serve  all  applicants  reasonably  and  im- 
partially. If  that  argument  is  sound,  it  seems  equally  applicable 
to  the  cases  of  direct  aid  through  taxation,  or  aid  through  the 
pledge  of  the  public  credit,  which  might  necessitate  taxation,  and 
leads  to  the  conclusion  that  potential  usefulness  of  the  undertaking 
to  the  members  of  the  community  is  a  necessary  condition  precedent 
to  the  grant  of  assistance  to  it  through  taxation,  and  that  the  grant 
of  such  aid  entails  a  duty  to  serve  all  applicants  reasonably  and 
impartially. 

The  identity  of  principle  underlying  the  grant  of  the  power  of 
eminent  domain  and  of  aid  through  taxation  is  thus  expressed  by 
the  Massachusetts  court  :6a 

"The  power  of  government  *  *  *  to  affect  the  individual 
in  his  private  rights  of  property,  whether  by  exacting  contributions 
to  the  general  means,  or  by  sequestration  of  specific  property,  is 
confined,  by  obvious  implication  as  well  as  by  express  terms,  to 
purposes  and  objects  alone  which  the  government  was  established 
to  promote,  to  wit,  public  uses  and  the  public  service.  This  power, 
when  exercised  in  one  form  is  taxation ;  in  the  other,  is  designated 
as  the  right  of  eminent  domain.  The  two  are  diverse  in  respect 
of  the  occasion  and  mode  of  exercise,  but  identical  in  their  source, 
to  wit,  the  necessities  of  organized  society;  and  in  the  end  by 
which  alone  the  exercise  of  either  can  be  justified,  to  wit,  some 
public  service  or  use."67 

The  condition  precedent — namely,  potential  usefulness  to  mem- 
bers of  the  community — being  the  same  in  the  case  of  the  grant 
of  the  power  of  eminent  domain  and  of  the  grant  of  aid  through 
taxation,  it  would  seem  to  follow  that  practically  the  same  classes 
of  undertakings  would  be  capable  constitutionally  of  receiving  both 
grants.    This  is  generally  speaking  true,68although  it  is  said  that 

"Fifth   Amendment  to   the   Federal    Constitution. 

"Cooley,  Taxation  (3rd  ed.)   181  et  seq. 

"Lowell  v.  Boston   (1873)   in  Mass.  454,  462. 

"In  C.  M.  &  Z.  R.  R.  Co.  v.  Commissioners  (1852)  1  Oh.  St.  77  (a 
taxation  case)  it  is  said,  at  p.  96:  "Where  the  right  of  eminent  domain 
stops,  there  the  right  to  incur  any  obligation  for  the  public  stops." 

"See  Cooley,  Taxation  (3rd  ed.)  Chap.  IV;  Wyman,  Public  Service 
Corporations  §  64. 
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a  more  liberal  construction  of  public  purposes  is  allowed  in  ques- 
tions of  eminent  domain  than  in  questions  of  taxation.68  At  least, 
it  is  undoubted  that  the  construction  and  maintenance  of  a  rail- 
road is  such  a  public  purpose  as  to  justify  aid  through  taxation.70 
This  is  also  true  of  canals,71  and  irrigation72  and  drainage  sys- 
tems.78 

Although  it  seems  indubitable  that  the  grant  of  aid  through 
taxation  imposes  a  duty  to  serve  all  applicants  impartially  and 
reasonably,  this  is  a  proposition  which  appears  to  have  been  very 
little  discussed  by  the  courts.  There  are  several  sufficient  reasons 
for  this  paucity  of  authority.  In  the  first  place  aid  through  tax- 
ation is  granted  with  comparative  infrequency  to  privately  con- 
ducted enterprises.  In  the  second  place  the  recipients  of  such  aid 
in  the  majority  of  cases  are  railroad  companies,  whose  duty  to 
serve  all  by  force  of  the  common  law,  is  so  thoroughly  estab- 
lished, that  it  no  longer  calls  for  more  than  restatement  by  the 
courts.  In  the  third  place  aid  through  taxation  is  probably  never 
granted  to  a  concern  which  does  not  also  possess  the  right  to 
exercise  the  power  of  eminent  domain,  which,  as  we  have  seen, 
is  in  itself  a  thoroughly  established  and  sufficient  basis  for  the 
duty  to  serve  all.  Finally,  statutes  granting  aid  through  taxation 
frequently  provide  in  express  terms  for  service  to  all.74 

Still  we  have  some  expressions  of  opinion  by  our  courts  on 
the  point  now  under  discussion.  In  Fallbrook  Irrigation  Co.  v. 
Bradley,16  in  discussing  a  situation  where  financial  aid  had  been 
extended  to  carry  out  an  irrigation  undertaking,  the  Supreme 
Court  of  the  United  States  said : 

"We  think  it  clearly  appears  that  all  who  by  reason  of  their 
ownership  of  or  connection  with  any  portion  of  the  lands  would 
have  occasion  to  use  the  water,  would  in  truth  have  the  oppor- 
tunity to  use  it  upon  the  same  terms  as  all  others  similarly  situated. 
In  this  way  the  use,  so  far  as  this  point  is  concerned,  is  public 

"Cooley,  Taxation   (3rd  ed.)   192-197. 

"Railroad  Co.  v.  County  of  Otoe  (1872)  16  Wall.  667;  Prince  v. 
Crocker  (1896)  166  Mass.  347;  City  of  Bridgeport  v.  Railroad  Co.  (1843) 
15  Conn.  475;  Gibson  v.  Mason  (1869)  5  Nev.  283;  Supervisors  v.  Wis- 
consin Cent.  R.  R.  Co.  (1877)   121  Mass.  460. 

"Thontas  v.  Leland   (N.  Y.  1840)   24  Wend.  65. 

"Fallbrook  Irrigation  Dist.  v.  Bradley  (1896)   164  U.  S.  112. 

"Davidson  v.  New  Orleans  (1877)  96  U.  S.  97. 

T*For  examples  of  such  statutes  see  Railroad  v.  Brannard  (1853)  9  N.  Y. 
100;  Fallbrook  Irrigation  District  v.  Bradley  (1896)  164  U.  S.  112;  Irriga- 
tion Dist.  v.  Williams   (1888)   76  Cal.  360. 

"(1896)   164  U.  S.  112,  162-163. 
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because  all  persons  have  the  right  to  use  the  water  under  the  same 
circumstances.    This  is  sufficient." 

In  other  words,  the  duty  of  service  set  forth  in  the  statute,  re- 
quired in  exchange  for  state  aid,  was  sufficient,  because  it  was  a 
duty  to  serve  impartially  all  applicants  properly  situated,  which  is 
the  duty  required  in  return  for  state  aid. 

In  Price  v.  Crocker™  the  Massachusetts  court  said: 

"But  railroads  are  always  held  to  be  built  for  public  use, 
whether  the  right  to  take  land,  or  the  right  to  grant  pecuniary  aid 
to  them,  is  considered.  *  *  *  The  building  of  the  subway  for 
the  carriage  of  such  passengers  as  pay  the  regular  fare  is  therefore 
for  a  public  use;  and  it  is  within  the  constitutional  power  of  the 
Legislature  to  order  or  sanction  taxation  for  it." 

Apparently  it  seemed  so  clear  to  this  court  that  a  railroad  re- 
ceiving the  grant  of  the  power  of  eminent  domain  or  aid  through 
taxation  is  "built  for  a  public  use"  for  "the  carriage  of  such  pas- 
sengers as  pay  the  regular  fare"  that  the  proposition  needed  no 
supporting  argument. 

In  Gibson  v.  Mason,11  a  case  determining  that  a  railroad  may 
be  aided  by  taxation,  the  following  language  is  quoted  with  ap- 
proval by  the  court,  as  applicable  to  the  question  under  discus- 
sion: 

"*  *  *  The  objection  that  the  corporation  is  under  no  legal 
obligation  to  transport  produce  or  passengers  upon  the  road,  and 
at  a  reasonable  expense,  is  unfounded  in  fact.  The  privilege  of 
making  a  road  and  taking  tolls  thereon  is  a  franchise,  as  much  as 
the  establishment  of  a  ferry  or  a  public  wharf,  and  taking  tolls 
for  the  use  of  the  same.  The  public  have  an  interest  in  the  use 
of  the  railroad,  and  the  owners  may  be  prosecuted  for  the  damages 
sustained,  if  they  should  refuse  to  transport  an  individual  or  his 
property  without  any  reasonable  excuse,  upon  being  paid  the  usual 
rate  of  fare." 

It  seems  clear  from  the  court's  use  of  this  quotation  that  it 
felt  it  to  be  necessary  for  a  concern,  which  receives  aid  through 
taxation,  to  serve  all  applicants  reasonably  and  impartially,  although 
the  quotation  in  terms  dealt  with  the  grant  of  franchises. 

C. 

Of  course  no  one  can  exercise  a  legally  exclusive  privilege  at 
his  own  pleasure.  On  the  other  hand  authorities  make  it  equally 
clear  that  legally  exclusive  privileges  may  be  granted  in  most  of 

'•(1896)  166  M&ss.  347,  361. 
"(1869)  5  Nev.  283,  310. 
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our  states.78  Exclusive  privilege,  then,  conforms  to  the  definition 
of  a  franchise  given  by  the  Supreme  Court  of  the  United  States, 
which,  as  we  have  seen,  is  that 

"a  franchise  is  a  right,  privilege  or  power  of  public  concern, 
which  ought  not  to  be  exercised  by  private  individuals  at  their 
mere  will  and  pleasure,  but  should  be  reserved  for  public  control 
and  administration,  either  by  the  government  directly,  or  by  public 
agents,  acting  under  such  conditions  and  regulations  as  the  gov- 
ernment may  impose  in  the  public  interest,  and  *for  the  public 
security."79 

But  when  may  this  franchise  be  granted?  Judge  Cooley 
says,80 

"the  grant  of  a  monopoly  in  one  of  the  ordinary  and  necessary 
occupations  of  life  must  be  as  clearly  illegal  in  this  country  as  in 
England," 

but  he  also  says,81 

"Where  the  grant  is  of  a  franchise  which  would  not  other- 
wise exist,  no  question  can  be  made  of  the  right  of  the  State  to 
make  it  exclusive,  unless  the  constitution  of  the  State  forbids."82 

In  other  words,  the  franchise  of  exclusive  privilege  may  be 
granted  in  conjunction  with  the  grant  of  some  other  franchise. 
It  is  difficult  to  conceive  of  its  grant  in  conjunction  with  other 
franchises  when  those  of  eminent  domain  or  use  of  public  high- 
ways are  not  included,  and  if  so  granted,  the  grant  can,  as  we  have 
seen,  only  be  to  forward  projects  potentially  useful  to  the 
public.  Judge  Cooley  also  recognizes  that  the  grant  of  exclu- 
sive privilege  may,  under  proper  circumstances,  be  upheld 
as  an  exercise  of  the  police  power.83  Of  course  a  grant  under  the 
police  power  must  be  for  a  purpose  useful  to  the  public.  That 
there  must  be  a  potential  usefulness  to  the  public  in  all  cases  of 
the  grant  of  exclusive  privilege  seems  clear,  not  only  on  the  above 
grounds,  but  from  the  very  nature  of  a  franchise.84    A  franchise 

"Cook,  Corporations  (6th  ed.)  §§  922-932,  and  cases  hereafter  cited 
and  discussed. 

"California  v.  Pacific  Railroad  (1888)  127  U.  S.  I,  40,  already  quoted 
at  the  beginning  of  this  part  of  our  discussion. 

80Cooley,   Constitutional  Limitations    (7th  ed.)   401. 

"Ibid. 

82See  Crescent  City  Gas  Light  Co.  v.  New  Orleans  Gas  Light  Co. 
(1875)  27  La.  Ann.  138,  147,  for  a  good  judicial  exposition  of  this  view. 

88Cooley,  Constitutional  Limitations  (7th  ed.)  403  n.,  citing  Slaughter 
House  Cases   (1872)    16  Wall.  36. 

"However,  in  California  State  Teleg.  Co.  v.  Alta  Teleg.  Co.  (1863)  22 
Cal.  398,  the  court  seems  to  put  no  such  limitation  on  the  power  to  grant 
exclusive  privilege. 
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is  a  "right,  privilege  or  power"  reserved  to  the  state  in  the  interest 
of  the  public.  Consequently  the  exercise  of  such  privilege  can 
be  delegated  only  when  the  interest  of  the  public  will  be  subserved 
thereby.  As  the  court  of  Wisconsin  said,  in  Shepard  v.  The 
Milwaukee  Gas  Light  Co.,es  monopolies  "are  only  to  be  tolerated 
on  the  occasion  of  a  great  public  convenience  or  necessity." 

But  it  seems  that  potential  usefulness  to  the  public  is  not 
merely  a  necessary  condition  precedent  to  the  grant  of  exclusive 
privilege,  but  that  such  potential  usefulness  of  a  proposed  under- 
taking is  in  most  jurisdictions  a  sufficient  ground  for  the  grant 
of  such  privilege,86  just  as  we  found  it  to  be  a  sufficient  ground 
for  the  grant  of  the  power  of  eminent  domain  or  aid  through 
taxation.  To  this  effect  is  the  language  used  in  Louisville  Gas 
Co.  v.  Citizens  Gas  Co.67  by  the  Supreme  Court  of  the  United 
States,  where  that  court  said,  in  summarizing  that  part  of  the 
view  of  the  state  court  with  which  they  agreed, 

"that  *  *  *  there  was  a  public  necessity  for  gas-lights  upon 
its  streets  and  in  its  public  buildings,  almost  as  urgent  as  the 
establishment  of  the  streets  themselves ;  that  the  services  thus  per- 
formed by  the  corporation  were,  in  the  judgment  of  the  legisla- 
tive department,  an  adequate  consideration  for  the  grant  to  it  of 
exclusive  privileges;  and,  consequently,  that  the  grant  was  a  con- 
tract, the  rights  of  the  parties  under  it  to  be  determined  by  the 
rules  applicable  to  contracts  between  individuals." 

In  other  words,  the  benefit  to  the  public  justified  the  grant  of 
the  exclusive  privilege,  and  this  grant  and  the  services  to  be  ren- 
dered by  the  company  constituted  consideration  on  each  side  suffi- 
cient to  make  a  binding  contract. 

Similarly  in  Burlington  and  Henderson  County  Ferry  Co.  v. 
Davis86  the  court  said: 

"Whatever  objections  there  may  be  to  the  creation  of  a  mon- 
opoly, it  is  considered  as  overcome  in  the  matter  of  a  ferry  by 
the  consideration  of  the  public  necessity  or  advantage." 

It  seems  then  that  the  legality  of  the  grant  of  an  exclusive 
privilege  need  not  rest  upon  the  police  power  nor  need  it  rest 

85  (1858)  6  Wis.  526,  534- 

""There  are '  some  provisions  in  state  constitutions  against  the  grant 
of  any  exclusive  privileges.  See  Stimson's  American  Statute  Law  §  17. 
And  see  Norwich  Gas  Light  Co.  v.  The  Norwich  City  Gas  Co.  (1856)  25 
Conn.  20,  where  it  was  held  that  an  exclusive  privilege  to  gas  companies  to 
lay  pipes,  etc.,  is  unconstitutional  as  being  against  public  policy,  and  con- 
trary to  the  theory  of  a  free  government. 

w(i885)   115  U.  S.  683,  692. 

88  (1878)  48  la.  133,  137. 
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upon  the  fact  that  the  grantee  is  also  the  recipient  of  some  other 
franchise,  but  that  even  if  the  grant  of  the  exclusive  privilege 
would  deprive  others  of  some  legal  right  safeguarded  by  the  Con- 
stitution such  deprivation  would  be  by  due  process  of  law  if  its 
object  were  the  furtherance  of  an  undertaking  potentially  useful 
to  the  public.  To  be  sure  it  would  seem  that  all  undertakings 
which  are  so  potentially  useful  to  the  public  as  to  justify  the 
grant  to  them  of  exclusive  privileges,  would  be,  because  of  such 
usefulness,  entitled  to  a  grant  of  the  power  of  eminent  domain, 
and  in  all  probability  would  apply  for  and  obtain  such  grant,  so 
that  the  grants  of  exclusive  privileges  can  probably  be  justified 
in  practically  every  case  on  the  ground  that  they  are  to  be  exer- 
cised in  connection  with  other  franchises  which  could  not  be  exer- 
cised as  of  common  right,  as  well  as  on  the  ground  that  they 
are  to  be  exercised  to  further  undertakings  potentially  useful  to 
the  general  public. 

Now  it  only  remains  to  show  that  the  grantees  of  the  fran- 
chises of  exclusive  privilege  are,  by  virtue  of  the  grant,  under  a 
duty  to  serve  the  public  impartially  and  on  reasonable  terms. 

A  case  in  point,  which  has  gained  much  prominence  in  the 
literature  of  public  service  companies,  is  Allnutt  v.  Inglis.89  It 
there  appeared  that  the  defendant  had  the  legally  exclusive  privi- 
lege of  warehousing  certain  goods  at  the  port  of  London,  and 
the  question  was  whether  defendant  could  make  any  charge  it 
pleased,  or  whether  it  was  bound  to  serve  for  reasonable  com- 
pensation.   The  court  said : 

"*  *  *  Here  then  the  company's  warehouses  were  invested 
with  the  monopoly  of  a  public  privilege,  and  therefore  they  must 
by  law  confine  themselves  to  take  reasonable  rates  for  the  use  of 
them  for  that  purpose.  If  the  crown  should  hereafter  think  it 
advisable  to  extend  the  privilege  more  generally  to  other  persons 
and  places,  so  far  as  that  the  public  will  not  be  restrained  from 
exercising  a  choice  of  warehouses  for  the  purpose,  the  company 
may  be  enfranchised  from  the  restriction  which  attaches  upon  a 
monopoly:  but  at  present,  while  the  public  are  so  restricted  to 
warehouse  their  goods  with  them  for  the  purpose  of  bonding,  they 
must  submit  to  that  restriction." 

Of  course  the  duty  to  serve  all  applicants  is  here  necessarily 
to  be  implied  from  the  recognition  of  the  duty  to  serve  for  rea- 
sonable compensation. 

The  Supreme  Court  of  the  United  States90  has  made  itself  per- 

,u(i8io)  12  East  527,  540. 

"Louisville  Gas  Co.  v.  Citizens  Gas  Co.  (1885)   115  U.  S.  683. 
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fectly  clear  on  this  point  by  quoting  with  approval  the  following 
language:91 

"*  *  *  But  in  all  such  cases  the  person,  whether  natural 
or  artificial,  to  whom  the  privilege  is  granted  is  bound,  upon  ac- 
cepting it,  to  render  to  the  public  that  service,  the  performance 
of  which  was  the  inducement  to  the  grant;  and  it  is  because  of 
such  obligation  to  render  service  to  the  public  that  the  legisla- 
ture has  power  to  make  the  grant.  *  *  *  Permission  to  keep 
a  tavern  or  a  ferry,  to  erect  a  toll-bridge  over  a  stream  where  it 
is  crossed  by  a  public  highway,  to  build  a  mill-dam  across  a 
navigible  stream,  and  the  like,  are  special  privileges,  and,  being 
matters  in  which  the  public  have  an  interest,  may  be  granted  by 
the  legislature  to  individuals  or  corporations ;  but  the  grantee  upon 
accepting  the  grant,  at  once  becomes  bound  to  render  that  ser- 
vice to  secure  which  the  grant  was  made;  and  such  obligation, 
on  the  part  of  the  grantee,  is  just  as  necessary  to  the  validity  of 
a  legislative  grant  of  an  exclusive  privilege  as  consideration,  either 
good  or  valuable,  is  to  the  validity  of  an  ordinary  contract." 

The  Wisconsin  court  in  a  case  from  which  I  have  already 
quoted,92  says: 

"Odious  as  were  monopolies  to  the  common  law,  they  are 
still  more  repugnant  to  the  genius  and  spirit  of  our  republican 
institutions,  and  are  only  to  be  tolerated  on  the  occasion  of  great 
public  convenience  or  necessity;  and  they  always  imply  a  corre- 
sponding duty  to  the  public  to  meet  the  convenience  or  necessity 
which  tolerates  their  existence." 

In  New  Orleans  Gas  Light  Co.  v.  Paulding03  the  court  said : 
"Having  the  sole  and  exclusive  privilege  of  vending  gas  light 
in  the  cities  of  New  Orleans  and  Lafayette,  they  are,  we  appre- 
hend, bound  under  their  charter,  to  supply  gas  to  all  persons  who 
call  for  it,  on  their  paying,  or  offering  to  pay  for  the  same." 

To  the  same  effect  is  the  language  of  the  North  Dakota  court9* 
in  upholding  an  exclusive  ferry  franchise.  The  court  said:  "No 
oppression  will  result  from  the  monopoly;"  and  the  court  went 
on  to  explain  that  such  a  franchise  "is  always  granted  in  con- 
sideration of  public  services  which  the  grantee  is  under  legal 
obligations  to  render." 

A  very  interesting  case  is  that  of  Weymonth  v.  Penobscot  Log 
Driving  Co.95     It  appeared  that  the  defendant  had  been  granted 

MFrom  Gordon  v.  Winchester  (Ky.  1826)   12  Bush.  no. 

82Shepard  v.  Milwaukee  Gas  Light  Co.  (1858)  6  Wis.  526,  534-535. 

M(La.  1845)   12  Rob.  378,  380. 

**In  Paterson  v.  Wollmann   (1896)   5  N.  D.  608,  615. 

95  (1880)   71  Me.  29. 
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an  exclusive  right  to  drive  logs  in  the  west  branch  of  the  Penob- 
scot river.  Defendant  refused  to  drive  plaintiff's  logs,  and  plain- 
tiff brought  action  to  recover  damages  for  this  refusal.  The 
court  said:96 

"In  this  case  the  charter  conferred  the  privilege  of  driving, 
not  a  part,  not  such  portion  as  the  company  may  choose,  but  'all' 
the  logs  to  be  driven.  This  right  having  been  accepted  by  the 
company,  it  became  a  vested  and  also  an  exclusive  right.  *  *  * 
By  its  acceptance  and  exclusion  of  the  owner  from  the  privilege, 
in  justice  and  in  law  it  assumed  an  obligation  corresponding  to, 
and  commensurate  with  its  privilege.  It  accepted  the  right  to 
drive  all  the  logs,  and  that  acceptance  was  an  undertaking  to 
drive  them  all,  or  to  use  reasonable  skill  and  diligence  to  accom- 
plish that  object.  This  duty  is  not  one  imposed  by  the  charter, 
certainly  not  by  that  alone,  but  is  the  result  of  the  defendant's 
own  act;  it  is  its  own  undertaking;  virtually  a  contract  on  its 
part,  to  accomplish  that  which  it  was  authorized  to  do." 

To  sum  up  in  a  word,  I  think  it  appears  from  this  part  of  my 
discussion  that  in  the  case  of  a  great  number  of  the  so-called 
public  service  companies  of  the  present  day  the  peculiar  duties 
resting  upon  them  grow  out  of  the  exercise  of  public  franchises 
or  the  receipt  of  financial  aid  from  the  state.  The  exercise  of 
one  of  these  franchises  or  the  receipt  of  the  aid  from  the  public 
results  necessarily  in  the  assumption  of  the  duties  to  the  public 
to  serve  all  proper  applicants  and  to  serve  them  reasonably  and 
impartially,  and  the  courts  have  with  unanimity  recognized  this 
to  be  true. 

(TO  B£  concluded.)97 

Charus  K.  Burdick. 

Tulane  University. 

"Ibid.  39- 

97In  the  next  number  of  this  Volume. 
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FAIR  RETURN  ON  THE  VALUE 

EMPLOYED  FOR  THE 

PUBLIC  SERVICE.* 

Intangible  Property. 

The  valuation  of  the  intangible  property  is  a  far  more  deli- 
cate and  complicated  task.  It  involves  a  consideration  and  deter- 
mination of  the  values  of  all  the  great  unseen  factors  that  have 
made  the  complete  working  plant  a  possibility.  In  it  is  included 
practically  everything,  except  the  depreciation  factor,  for  lacking 
which  the  cost  of  reproduction  test  has  been  criticised.2  The 
principal  qualification  that  must  be  brought  to  this  part  of  the 
problem  is  that  of  experience,  because  the  accuracy  of  the  result 
will  depend,  if  the  view  of  franchise  value  here  recommended  is 
adopted,  entirely  upon  the  intimacy  of  the  estimator  with  every 
actual  step  that  must  be  taken  before  the  complicated  plant  com- 
mon to  all  public  utilities  can  be  ready  to  render  the  service  for 
which  it  is  designed. 

It  should  be  noted  here  that,  in  so  far  as  courts  are  concerned, 
it  is  often  unnecessary  for  them  to  enter  into  a  consideration  of 
the  value  of  intangibles  at  all.  So  long  as  their  existence  is  recog- 
nized, they  can  frequently  be  used  as  factors  of  safety.  If  it  is 
found  that  a  prescribed  rate  is  close  to  the  line  of  unreasonable- 
ness, taking  merely  the  tangible  properties  into  account,  it  will,  in 
general,  be  perfectly  safe  to  declare  the  rate  or  schedule  un- 
reasonable.8 

The  period  of  time  to  be  considered  in  valuing  the  intangible 
properties  may  be  roughly  divided  into  three  parts;  those  of  de- 
velopment, of  construction,  and  of  operation.  The  construction 
period,  however,  is  usually  overlapped  by  that  of  actual  operation, 
since  rarely,  if  ever,  is  a  plant  completed  before  its  operation 

*The  first  part  of  this  article  appeared  in  the  preceding  number.  XI 
Columbia  Law  Review  532. 

2For  an  inventory  of  the  work  and  expense  items  which  enter  into  the 
cost  of  reproduction  of  the  intangible  properties,  see  article  on  "Valuation 
of  Intangible  Street  Railway  Property"  by  Frank  R.  Ford,  37  Annals  of 
The  American  Academy  of  Political  and  Social  Science  119- 141. 

sAn  Illustration  of  this  use  of  the  intangible  factors  will  be  found  in 
the  Coney  Island  10  cent  fare  case,  Monheimer  v.  Brooklyn  Union  El. 
R.  R.  Co.  (Mch.  8,  iqio)  Pub.  Ser.  Comm.  1st  Dist.  N.  Y.  Nos.  351  & 
353,  9- 
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commences.  A  great  many  of  the  items  which  enter  into  the 
make-up  of  intangible  property  will  be  met  with  in  the  first  period, 
that  of  development,  although  their  actual  value  will  probably 
not  compare  with  that  of  single  items  which  extend  over  all  three 
periods.  The  principal  ones  may  be  classed  as  promotion,  or- 
ganization, engineering  and  financing  expenses.*  As  in  the  case 
of  tangible  property,  the  various  subdivisions  to  be  considered 
under  each  is  a  matter  of  detail,  and  the  greater  the  detail,  the 
greater  the  accuracy  of  the  result.  The  valuation  should,  of 
course,  be  made  by  an  engineer  who  has  had  experience  with  the 
particular  species  of  property  under  consideration. 

There  are  three  items  which  are  generally  considered  as  a  part 
of  the  intangible  property,  each  of  which,  either  because  there  is 
doubt  as  to  whether  it  should  be  considered  at  all,  or  because  the 
method  of  its  determination  is  a  matter  of  controversy,  requires 
a  separate  examination.  These  are  going  value,  franchises  and 
good-will. 

Going  Value. 

The  first  of  these,  "going  value,"  is  a  well  recognized  element 
of  present  value.5    There  are,  however,  reasons  of  expediency  for 

4The  propriety  of  allowing  these  items  is  recognized  in  Lincoln  Gas  & 
Electric  Light  Co.  v.  City  of  Lincoln  (1909)  182  Fed.  926;  Monheimer  v. 
Brooklyn  Union  El.  R.  R.  Co.  (Mch.  8,  1910)  Pub.  Serv.  Comm.  1st  Dist. 
N.  Y.  Nos.  351  &  353  (10  cent  car  fare  to  Coney  Island)  9,  and  to  some 
extent  in  Report  of  St.  Louis  Pub.  Serv.  Comm.  on  Rates  for  Electric 
Light  etc.  Feb.  17th,  191 1,  31.  In  Cedar  Rapids  Gaslight  Co.  v.  Cedar 
Rapids  (1909)  144  la.  426,  120  N.  W.  966,  970,  promotion  and  organization 
expenses  were  disregarded,  and  in  the  Spring  Valley  Water  Company 
v.  San  Francisco  (1908)  165  Fed.  657,  it  was  said  that  the  court  will  not 
invent  intangible  values,  which  are  difficult  of  comprehension  or  dis- 
covery. An  item  of  financing  expense  over  which  there  has  been  some 
difference  of  opinion  is  that  of  discounts  on  securities.  In  two  cases, 
Hill  v.  Antigo  Water  Co.  (1909)  3  Wis.  R.  R.  Com.  Rep.  623  and  Col- 
umbus Ry.  &  Light  Co.  v.  Columbus  C.  C,  S.  D.  Ohio,  E.  Div.  No.  1206, 
Report  of  Special  Master,  June  8th,  1906,  35,  this  has  been  held  to  be 
a  proper  item,  especially  when  the  utility  was  badly  needed  in  the  com- 
munity at  the  time  the  funds  were  borrowed.  And  an  equal  number  of 
authorities,  Lincoln  Gas  &  Electric  Light  Co.  v.  City  of  Lincoln  (1909) 
182  Fed.  926,  929;  Report  of  St.  Louis  Pub.  Serv.  Comm.  on  Rates  for 
Electric  Light  etc.  Feb.  17th,  191 1,  56-7,  take  the  opposite  view,  because 
this  is  considered  merely  as  increasing  the  rate  of  interest,  and  therefore 
properly  to  be  considered  in  determining  the  rate  of  return  which  should 
be  allowed.  The  latter  view  seems  preferable  as  it  is  rather  a  question 
of  market  than  of  investment. 

'Brunswick  &  T.  Water  Dist.  v.  Maine  Water  Co.  (1004)  99  Me. 
371,  59  Atl.  537;  Cedar  Rapids  Gaslight  Co.  v.  Cedar  Rapids  (1909)  144 
la.  426,  120  N.  W.  966,  969;  Cedar  Rapids  Water  Co.  v.  Cedar  Rapids 
(iq02)'ii8  la.  234,  91  N.  W.  1081,  1091;  C.  H.  Venner  Co.  v.  Urbana 
Waterworks  (1009)  174  Fed.  348,  352;  Cleveland  etc.  Ry.  Co.  v.  Backus 
(1894)   154  U.  S.  439,  444-6;  Consolidated  Gas  Co.  v.  City  of  New  York 
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its  omission  from  consideration,  as  well  as  considerable  contro- 
versy over  the  methods  of  measuring  it.  It  is  undoubtedly  the 
most  intangible,  as  well  as  the  most  complicated  of  intangibles. 
Because  of  its  close  relation  to  many  other  elements  of  present 
value,*  it  is  extremely  difficult  to  conceive  of  it  in  any  definite 
form.  In  this  it  differs  somewhat  both  from  franchise  and  from 
good-will.  Another  name  for  it,  which  is  quite  expressive  and 
probably  more  widely  understood,  is  "going  concern." 

In  its  essentials,  going  value  seems  very  similar  to  the  generally 
recognized  allowance  for  interest  on  capital  invested  during  the 
construction  period,  under  tangibles.7  It  has  been  variously  de- 
fined as  "the  value  of  a  created  income,"  as  "potential  business 
value"  and  as  "assurance  of  *  *  *  technical,  operating  and 
business  practicability."  From  the  point  of  view  of  cost  of  re- 
production, it  is  "the  cost  of  reproducing  a  given  income."  It 
may  be  said  to  be  the  value  of  an  active,  going,  profit-making 
concern,  as  distinguished  from  a  dormant  plant,  but,  in  many  re- 
spects, cannot  be  distinguished  from  franchise  and  good-will. 
That  all  three  are  closely  connected  has  already  been  adverted  to 
in  discussing  the  market  value  of  securities  test. 

(1907)  157  Fed.  849,  871;  Galena  Water  Co.  v.  Galena  (1906)  74  Kan.  644, 
87  Pac.  735,  736;  Gloucester  Water  Supply  Co.  v.  Gloucester  (1901)  179 
Mass.  365,  60  N.  E.  977;  Hill  v.  Antigo  Water  Co.  (1909)  3  Wis.  R  R. 
Com.  Rep.  623;  Kennebec  Water  District  v.  City  of  Waterville  (1902) 
97  Me.  185,  54  Atl.  6,  15,  9;  Metropolitan  Trust  Co.  v.  Houston  &  Texas 
T.  C.  Ry.  Co.  (1898)  90  Fed.  683,  687;  Milwaukee  El.  Ry.  &  Light  Co.  v. 
Milwaukee  (1898)  87  Fed.  577;  Missouri,  Kansas  &  Texas  Ry.  Co.  v. 
Love  (1910)  177  Fed.  493,  496;  In  re  Monongahela  Water  Co.  (1909)  223 
Pa.  St.  323,  72  Atl.  625;  National  Waterworks  Co.  v.  Kansas  City  (1894) 
62  Fed.  853,  864;  Newburyport  Water  Co.  v.  Newburyport  (1897)  168 
Mass.  541,  47  N.  E.  533;  Norwich  Gas  &  Electric  Co.  v.  Norwich  (1904) 
75  Conn.  565,  57  Atl.  746,  750;  2  Wyman,  Public  Service  Corporations 
(1911)  §  1101;  Omaha  v.  Omaha  Water  Co.  (1910)  218  U.  S.  180;  Penn- 
sylvania R.  R.  Co.  v.  Philadelphia  County  (1908)  220  Pa.  St.  100,  106, 
68  Atl.  676,  679;  Pioneer  Tel.  &  Tel.  Co.  v.  Westenhaver  (Jan.  10,  191 1) 
Sup.  Ct.  of  Oklahoma  No.  503  (not  yet  reported)  ;  Shepard  v.  Northern 
Pac.  Ry.  Co.  (1911)  184  Fed.  765,  810;  Spring  Valley  Waterworks  Co.  v. 
San  Francisco  (1903)  124  Fed.  574,  595;  Spring  Valley  Water  Company  v. 
San  Francisco  (1908)  165  Fed.  667,  693;  Columbus  Ry.  &  Light  Co.  v. 
Columbus,  C.  C,  S.  D.  Ohio,  E.  Div.  No.  1206,  Report  of  Special  Master, 
June  8th,  1906,  47;  Report  of  St.  Louis  Pub.  Service  Comm.  on  Rates  for 
Electric  Light  etc.  Feb.  17th,  1911,  19-20,  54-56;  Beale  &  Wyman,  Railroad 
Rate  Regulation  (1906)  §§  363-370;  2  Wyman,  Public  Service  Corporations 
(1911)  §  1101. 

•Cedar  Rapids  Water  Co.  v.  Cedar  Rapids  (1902)  118  la.  234,  91  N.  W. 
1081,  1 091 ;  Consolidated  Gas  Co.  v.  City  of  New  York  (1907)  157  Fed. 
849,  871,  and  Kennebec  Water  District  v.  City  of  Waterville  (1902)  97 
Me.  185,  54  Atl.  6,  12,  where  its  similarity  to  good  will  and  franchise 
values  is  either  pointed  out  or  is  apparent  from  the  discussion  itself. 

7See  Metropolitan  Trust  Co.  v.  Houston  &  Texas  T  C.  Ry.  Co.  (1898) 
90  Fed.  683,  688,  where  the  two  are  confused. 
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It  is  usual  to  give  going  value  weight  in  the  determination  of 
present  value  by  adding  a  certain  percentage  to  the  cost  of  repro- 
ducing the  physical  property.  This  is,  of  course,  a  makeshift 
and  cannot  be  justified  on  any  other  than  statistical  grounds. 
Unless  it  is  to  be  calculated  in  a  scientific  way,  it  would  be  better 
to  leave  it  out  of  consideration  altogether.8  Mere  guess-work 
can  never  take  the  place  of  actual  computation.  Going  value 
seems  to  be  just  as  susceptible  of  accurate  determination  as  is 
any  other  factor  which  enters  into  the  cost  of  reproduction.  The 
Wisconsin  Railroad  Commission,  whose  views  on  all  questions 
connected  with  the  general  problem  are  eminently  sound  and 
practicable,  has  worked  out  this  point  in  detail,  and  upon  a  scien- 
tific basis.9  According  to  its  rule,  going  value  is  best  represented 
by  the  sum  of  the  deficits  from  operation  during  the  development 
period.  By  this  is  meant  the  entire  period  from  the  commence- 
ment of  operation  to  the  time  when  the  plant  becomes  a  profitable 
investment,  and  not  the  development  period  which  has  been  re- 
ferred to  once  before.  These  deficits  show  the  value  of  the 
"going  concern"  in  the  same  way  that  cost  of  reproduction  shows 
the  value  of  physical  properties.  The  gross  earnings  during  the 
early  years  of  operation,  if  not  sufficiently  large  to  cover  operating 
expenses,  depreciation,  and  reasonable  returns  in  the  form  of  in- 
terest and  profits,  do  not  compensate  the  owners  for  the  use  of 
their  property,  but,  because  of  the  fact  that  the  worth  of  the 
services  to  the  public  must  be  taken  into  account,  can  be  no  higher. 
Such  expenses  must,  then,  be  met  directly  by  the  owners,  and  they 
constitute  the  additional  investment  necessary  to  build  up  the 
business.  These  amounts  are  not,  of  course,  the  same  which  have 
actually  been  expended  upon  the  present  plant,  for  they  would 
be  open  to  the  usual  objections  to  original  cost,  but  are  the 
amounts  which  a  plant  starting  at  the  present  time  would  have  to 
pay  in  order  to  secure  sufficient  business  to  make  it  both  self- 

8See  Cumberland  Tel.  &  Tel.  Co.  v.  Louisville  (ion)  187  Fed.  637,  646, 
for  a  further  suggestion  in  this  regard.  There  the  view  is  expressed 
that  no  separate  consideration  of  going  value  in  necessary  for  the  reason 
that  witnesses  in  testifying  as  to  the  values  of  the  component  parts  of  the 
plant  of  a  going  concern  unconsciously  allow  for  that  element,  and  that 
this  allowance  in  the  testimony  is  sufficient  since  going  value  is  not  cap- 
able of  accurate  measurement  even  when  separately  considered. 

"Hill  v.  Antigo  Water  Co.  (1009)  3  Wis.  R.  R.  Com.  Rep.  623.  See 
also  Kennebec  Water  District  v.  City  of  Waterville  (1002)  97  Me.  185, 
54  Atl.  6,  14;  Pioneer  Tel.  &  Tel.  Co.  v.  Westenhaver  (Jan.  10,  191 1)  Sup. 
Ct.  of  Oklahoma  No.  503  (not  yet  reported)  ;  Report  of  St.  Louis  Pub. 
Serv.  Comm.  on  Rates  for  Electric  Light  etc.  Feb.  17th,  191 1,  19-20,  54-56. 
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supporting  and  reasonably  profitable.  Under  this  method,  the 
cost  of  reproducing  a  given  income  is  principally  the  sum  of  two 
outlays;  first,  money  spent  directly  in  getting  business;  second, 
money  advanced  to  cover  losses  in  earlier  years  of  operation. 
Probably  it  should  also  include  the  fair  net  earnings  during  the 
non-revenue  producing  period.10 

Another  method  of  measuring  going  value  has  caused  con- 
siderable discussion  among  engineers.11  It  is  said  that  the  cost 
of  the  reproduction  of  the  income  of  any  existing  plant  will  be 
the  difference  between  the  net  results  of  its  operation  and  the 
net  results  of  the  operation  of  a  well-conducted  starting  plant, 
through  the  time  necessary  to  enable  the  starting  plant  to  be  com- 
pleted and  attain  an  income  equal  to  that  of  the  going  plant. 
This  is  to  be  measured  by  the  sum  of  the  yearly  amounts  of 
revenue  reduced  to  present  value,  which  such  plant  in  operation 
will  produce  in  excess  of  what  new  works  of  a  like  character  can 
be  made  to  produce,  between  the  time  of  purchase  and  that  time 
in  the  future  when  the  revenue  of  the  two  works  become  equal, 
proper  allowance  being  made  for  the  difference  in  cost  of  main- 
tenance. 

The  following  apparently  cogent  criticism  of  these  methods  of 
estimating  going  value  appears  in  the  recent  case  of  Spring 
Valley  Water  Co.  v.  San  Francisco,12  where  Farrington,  D.  J., 
said: 

"Furthermore  if  it  be  conceded  that  early  deficiency  of  revenue 
is  the  proper  measure  of  value  for  the  present  going  business, 
then  it  follows  that,  the  greater  the  deficiency  and  the  more  un- 
profitable the  business,  the  greater  the  present  value  of  the  going 
concern;  and,  if  the  business  had  yielded  large  profits  from  its 
very  inception,  the  going  business  to-day  would  be  worthless." 

This  merely  emphasizes  the  fact  that  going  value,  like  the 
other  factors  of  present  value,  cannot  safely  be  based  on  actual 
cost,  for  like  them  it  is  subject  to  depreciation.  The  cost  of  pro- 
ducing a  going  business  equal  to  the  present  one  may  to-day  be 

"See  article  by  W.  H.  Bryan  on  "Going  Value  as  an  Element  in  the 
Appraisal  of  Public  Utility  Properties,"  Journal  of  Associated  Engineer- 
ing Societies,  Oct.   1909. 

"See  "Notes  on  Going  Value  and  Methods  for  its  Computation"  by 
John  W.  Alvord,  Proceedings  of  American  Water  Works  Association,  1909. 
In  this  same  number  is  contained  considerable  discussion  of  the  subject  by 
W.  H.  Bryan,  Leonard  Metcalf  and  Benezette  Williams,  see  also  Vol.  34 
American  Society  of  Civil  Engineers  pp.  1128  et  seq. 

"(1908)   165  Fed.  667,  697. 
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practically  nothing.  Take,  for  example,  a  waterworks.  Twenty- 
five  or  thirty  years  ago  it  was  necessary  to  educate  the  public  to 
the  use  of  water  under  pressure.  To-day  that  is  unnecessary,  so 
that  it  is  extremely  important  that  cost  of  production  of  the 
given  income  should  be  calculated  only  under  actual  present  con- 
ditions.13 

Franchises. 

The  second,  "franchises,"  are  equally  well  recognized  as  prop- 
erty for  which  compensation  must  be  given  in  condemnation 
proceedings,  and  which  may  be  separately  taxed.14  But  whether 
they  are  to  be  considered  at  all  in  rate-making,  and,  if  so,  how 
their  value  is  to  be  measured,  are  greatly  controverted15  and 
closely  related  questions. 

Upon  principle  it  would  seem  that  in  rate-making  the  fran- 
chises should  be  considered  only  to  the  extent  that  it  will  cost 
to  reproduce  them ;  that  is,  by  the  actual  expenditure  necessary  to 
obtain  and   retain  them.16     This  is  the  theory  adopted  by  the 

"In  Report  of  St.  Louis  Pub.  Serv.  Comm.  on  Rates  for  Electric  Light 
etc.  Feb.  17th,  191 1,  19,  it  was  held,  in  an  attempt  to  meet  the  difficulty, 
that  the  period  during  which  the  deficit  is  capitalized  as  a  cost  of  estab- 
lishing the  business  should  be  limited  to  a  reasonable  time  at  the  begin- 
ning. It  is  worthy  of  note  that  in  tax  cases,  where  only  the  property 
within  a  state  is  being  valued,  the  additional  going  value  which  that  prop- 
erty has  as  a  part  of  a  larger  system  is  recognized.  Cleveland  etc.  Ry. 
Co.  v.  Backus  (1894)  154  U.  S.  439,  444;  State  ex  rel.  Bee  Bldg.  Co.  v. 
Savage  (1902)  65  Neb.  756,  91  N.  W.  716,  724,  and  Western  Union  Tel. 
Co.  v.  Gottlieb  (1903)  190  U.  S.  412.  If  Capital  City  Gaslight  Co.  v.  Des 
Moines  (1896)  72  Fed.  829,  842,  is  law,  experiments  in  the  art  are 
not  a  proper  item  of  expense,  and  can  not  be  considered  in  determining 
present  value. 

"Town  of  Bristol  v.  Bristol  &  Warren  Waterworks  (1901)  23  R  I.  274, 
49  Atl.  974;  Brunswick  &  T.  Water  Dist.  v.  Maine  Water  Co.  (1904) 
99  Me.  371,  59  Atl.  537;  Gloucester  Water  Supply  Co.  v.  Gloucester  (1901) 
179  Mass.  365,  60  N.  E.  977;  Kennebec  Water  District  v.  City  of  Water- 
ville  (1902)  97  Me.  185,  54  Atl.  6;  In  re  Monongahela  Water  Co.  (1909) 
223  Pa.  St.  323,  72  Atl.  625;  Montgomery  Co.  v.  Schuylkill  Bridge  Co. 
(1885)  no  Pa.  St.  54,  20  Atl.  405;  Omaha  v.  Omaha  Water  Co.  (1910) 
218  U.  S.  180;  Mifflin  Bridge  Co.  v.  County  of  Juniata  (1891)  144  Pa.  St. 
365,  22  Atl.  896;  State  ex  rel.  Bee  Bldg.  Co.  v.  Savage  (1902)  65  Neb.  714, 
756;  Wilcox  v.  Consolidated  Gas  Co.  (1909)  212  U.  S.  19;  2  Wyman, 
Public  Service  Corporations   (1911)   §   1103. 

"See  Beale  &  Wyman.  Railroad  Rate  Regulation  (1906)  §§  362-364;  2 
Wyman,   Public  Service  Corporations   (1911)    §   1104. 

"Cumberland  Tel.  &  Tel  Co.  v.  Louisville  (1911)  187  Fed.  637,  647; 
Hill  v.  Antigo  Water  Co.  (1909)  3  Wis.  R.  R.  Com.  Rep.  623;  Lincoln 
Gas  &  Electric  Light  Co.  v.  City  of  Lincoln  (1909)  182  Fed.  926,  928; 
Columbus  Ry.  &  Light  Co.  v.  Columbus,  C.  C,  S.  D.  Ohio,  E.  Div.  No. 
1206,  Report  of  Special  Master,  June  8,  1906,  34.  See  also,  an  article 
by  William  O.  Morgen,  on  "Indeterminate  Permit  as  a  Satisfactory  Fran- 
chise," 37  Annals  of  the  American  Academy  of  Political  &  Social  Science. 
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Wisconsin  Railroad  Commission.  The  actual  expense  of  procur- 
ing these  grants  from  the  proper  authority,  either  state  or  local, 
is  just  as  much  a  part  of  the  necessary  investment  as  is  the  cost 
of  the  plant  which  is  to  be  operated  under  their  sanction.  But 
it  will  be  found  that  there  is  an  absurdity  in  recognizing  any 
further  value  of  the  franchises  of  a  public  service  corporation 
whose  rates  may  be  regulated.17  Land,  labor,  chattels  and  all 
other  elements  which  enter  into  a  complicated  public  service 
investment  have  value  and  earning  power  in  and  by  themselves.18 
The  franchise,  however,  has  none.19  It  is  merely  the  necessary 
authority  for  using  the  other  values  in  a  certain  way.  It  is  ad- 
mitted that  property  in  use  has  a  greater  value  than  when  lying 
idle,  but  that  element  is  allowed  for  in  "going  value." 

Although  there  are  inherent  reasons  for  not  recognizing  fran- 
chises as  an  element  of  value  in  rate-making,  it  is  a  fact  that  they 
are  almost  universally  acknowledged  to  be  an  element,20  and  the 
reasons  given  are  that  they  are  everywhere  held  to  be  invested 
with  all  the  attributes  of  property,  are  taxable,  inheritable,  alien- 
able and  subject  to  levy  and  sale  under  execution,  and  to  con- 
demnation under  the  exercise  of  the  power  of  eminent  domain. 
In  short,  the  reason  for  adopting  present  value  as  the  basis  of 
rate  regulation  is  deemed  conclusive  of  this  question  also.  Regu- 
lation is  pro  tanto  condemnation.  Compensation  based  on  earning 
power  must  be  given  for  the  taking  of  franchises  in  condemnation 
proceedings.  Therefore,  they  must  likewise  be  given  a  value  in 
rate  regulation. 

It  is  submitted  that  the  questions  involved  in  the  two  proceed- 
ings are  dissimilar,  and  that  the  reasoning  is,  therefore,  fallacious. 
Take,  for  example,  the  case  of  a  public  service  corporation  which 
has  a  contract  right  to  charge  a  rate  which  admittedly  could  other- 
wise be  reduced  without  violating  its  constitutional  rights.  There 
no  regulation  of  rates  is  possible,  and  the  franchise  is  considered 
worth  the  amount  which  the  excess  of  contract  rates  over  reason- 

"For  a  full  discussion  of  the  question,  see  Consolidated  Gas  Co.  v. 
City  of  New  York  (1907)   157  Fed.  849,  873-6. 

"Brunswick  &  T.  Water  Dist.  v.  Maine  Water  Co.  (1904)  99  Me.  371, 
59  Atl.  537. 

"Consolidated   Gas   Co.   v.   City   of    New   York    (1907)    157   Fed.   849. 

""Consolidated  Gas  Co.  v.  City  of  New  York  (1907)  157  Fed.  849; 
National  Water  Works  Co.  v.  Kansas  City  (1894)  62  Fed.  853;  Spring 
Valley  Waterworks  v.  San  Francisco  (1903)  124  Fed.  574;  Spring  Valley 
Water  Co.  v.  San  Francisco  (1908)  165  Fed.  667;  Columbus  Ry.  &  Light 
Co.  v.  Columbus,  C.  C,  S.  D.  Ohio,  E.  Div.  No.  1206,  Report  of  Special 
Master,  June  8,  1906,  34. 
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able  rates  will  give  if  capitalized  at  fair  interest.  Now,  remove 
the  contract  protection.  Either  the  rates  may  be  reduced  to  a 
point  where  the  franchises  have  no  value  whatever,  above  the 
amount  of  money  that  is  actually  invested  in  them,  or  there  can 
be  no  regulation  at  all,  for  capitalization  of  the  residue  over  and 
above  a  fair  return  on  the  present  value  of  the  physical  property 
will  always  give  a  total  valuation  which  renders  reduction  of 
rates  impossible.21  It  seems,  therefore,  that  the  fact  that  regula- 
tion is  possible  robs  the  franchise  of  its  value  without  thereby 
rendering  the  regulation  confiscatory  and  unconstitutional. 

Nor  is  the  fact  that  the  franchise  value  for  the  purpose  of 
taxation  is  assessed  in  exactly  the  way  above  indicated  conclusive. 
Such  taxation  may  be  considered  as  based  upon  ability  to  pay, 
rather  than  upon  actual  value. 

Whatever  discoverable  value  franchises  may  have  should  cer- 
tainly be  weighed  in  determining  valuation.  There  is,  however, 
no  reason  for  going  beyond  this  to  confer  upon  intangible  prop- 
erties an  additional  element  of  value,  which  is  neither  apparent 
nor  discoverable.22    The  distinction  between  productive  and  non- 

21The  character  of  the  franchises,  whether  legally  or  practically  ex- 
clusive, and  their  duration,  are  recognized  as  important  considerations  in 
determining  their  value,  in  the  condemnation  cases.  Town  of  Bristol  v. 
Bristol  &  Warren  Waterworks  (1901)  23  R.  I.  274,  49  Atl.  974;  Glouces- 
ter Water  Supply  Co.  v.  Gloucester  (1901)  179  Mass.  365,  60  N.  E.  977; 
Kennebec  Water  Dist.  v.  City  of  Waterville  (1902)  97  Me.  185,  54  Atl.  6; 
Omaha  v.  Omaha  Water  Co.  (1910)  218  U.  S.  180.  See  also  Hill  v. 
Antigo  Water  Co.  (1909)  3  Wis.  R  R.  Com.  Rep.  623;  and  Beale  & 
Wyman,  Railroad  Rate  Regulations  (1906)  §§  365-7.  The  fact  that  fran- 
chise values  may  be  destroyed  by  rate  regulation  is  recognized  in  Bruns- 
wick &  T.  Water  Dist.  v.  Maine  Water  Co.  (1904)  99  Me.  371,  59  Atl. 
537;  Consolidated  Gas  Co.  v.  City  of  New  York  (1907)  157  Fed.  849; 
Willcox  v.  Consolidated  Gas  Co.  (1909)  212  U.  S.  19;  Report  of  St.  Louis 
Pub.  Ser.  Comm.  on  Rates  for  Electric  Light,  etc.,  Feb.  17,  191 1,  57-8; 
and  in  the  last  cited  proceeding  is  deemed  a  sufficient  reason  for  rejecting 
them.  See  also  15  Harv.  L.  Rev.  267-8.  It  is  held  that  if  their  value  is 
to  be  based  on  earnings,  as  it  is  usually  said  it  must  be,  Town  of  Bristol 
v.  Bristol  &  Warren  Waterworks  (1901)  23  R  I.  274,  49  Atl.  974;  Clarion 
Turnpike  &  Bridge  Co.  v.  Clarion  County  (1896)  172  Pa.  St.  243, 23  Atl.  580 ; 
Kennebec  Water  Dist.  v.  City  of  Waterville  (1902)  97  Me.  185,  54  Atl.  6; 
Montgomery  Co.  v.  Schuylkill  Bridge  Co.  (1885)  no  Pa.  St.  54,  20  Atl. 
405;  People  ex  rel.  Jamaica  Water  Supply  Co.  v.  Tax  Comrs.  (1908)  196 
N.  Y.  39,  modified  128  App.  Div.  13,  39;  Mifflin  Bridge  Co.  v.  County  of 
Juniata  (1891)  144  Pa.  St.  365,  22  Atl.  896;  State  ex  rel.  Bee  Bldg.  Co.  v. 
Savage  (1902)  65  Neb.  714,  756,  91  N.  W.  716;  reasonable  earnings  only 
will  be  considered.  Cedar  Rapids  Gaslight  Co.  v.  Cedar  Rapids  (1909) 
144  la.  426,  120  N.  W.  966,  969 ;  Kennebec  Water  District  v.  City  of  Water- 
ville (1902)  97  Me.  185,  54  Atl.  6,  13;  see  also  Cotting  v.  Kansas  City 
Stock- Yards  Co.  (1897)  82  Fed.  829,  850,  854,  reversed  183  U.  S.  79,  on 
other  grounds.. 

"Spring  Valley  Water  Company  v.  San  Francisco  (1908)  165  Fed.  667, 
696. 
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productive  property  must  be  constantly  borne  in  mind.23  It  would 
seem  that  the  value  of  income  to  be  expected  in  the  future  is  suf- 
ficiently recognized  in  the  allowance  for  going  value,  which  is  a 
real  investment.24  In  fact,  it  does  not  seem  possible  to  separate 
them,  as  an  examination  of  the  discussions  of  this  question  by 
various  courts  will  show.25  It  seems  apropos  to  repeat  here  the 
former  suggestion,  if  some  allowance  for  franchise  value  is  in- 
sisted upon,  that  the  value  of  the  two  combined  might  be  meas- 
ured by  the  difference  between  the  present  value  of  the  physical 
properties  and  the  normal  market  value  of  the  securities.26 

In  the  recent  case  of  Willcox  v.  The  Consolidated  Gas  Co.,27 
an  excellent  opportunity  to  set  at  rest  this  vexed  question  was  pre- 
sented to  the  Supreme  Court  of  the  United  States.  The  peculiar- 
ity of  the  facts  of  the  case  was,  however,  deemed  a  sufficient  reason 
for  limiting  the  holding  by  them.28  It  appeared  in  that  case  that 
the  franchises  had  been  capitalized  in  the  consolidation  of  a  num- 
ber of  gas  companies  into  the  complainant  company.  This  capi- 
talization value  was  recognized  in  the  special  act  of  the  legislature 
authorizing  the  consolidation.  The  lower  court,  while  on  principle 
deeming  franchise  values  entirely  out  of  place  in  rate  regulation, 
thought  itself  bound  by  authority  to  recognize  them,  and  allowed 
not  only  for  the  capitalization  value,  but  also  for  an  appreciation 
in  proportion  to  the  increase  in  value  of  the  physical  properties.29 
On  appeal  the  Supreme  Court  held  that  the  State  was  estopped  to 
question  the  franchise  value  which  it  had  thus  recognized  and 
upon  which  purchasers  of  the  stock  must  consequently  have  relied, 
but  that  there  was  no  reason  for  allowing  the  appreciation.    Some 

"Consolidated  Gas  Co.  v.  City  of  New  York  (1907)   157  Fed.  849. 

**Omaha  v.  Omaha  Water  Co.  (1910)  218  U.  S.  180,   202. 

**Town  of  Bristol  v.  Bristol  &  Warren  Waterworks  (1901)  23  R.  I.  274, 
49  Atl.  974;  Brunswick  &  T.  Water  Dist.  v.  Maine  Water  Co.  (1904)  99 
Me.  371,  59  Atl.  537;  Cedar  Rapids  Gaslight  Co.  v.  Cedar  Rapids  (1909) 
144  la.  426,  120  N.  W.  966,  969;  Consolidated  Gas  Co.  v.  City  of  New 
York  (1907)   157  Fed.  849,  871-2. 

"•Consolidated  Gas  Co.  v.  City  of  New  York  (1007)  157  Fed.  849,  877-8; 
Missouri,  Kansas  &  Texas  Ry.  Co.  v.  Love  (1910)  177  Fed.  493,  496;  San 
Francisco  National  Bank  v.  Dodge  (1905)  197  U.  S.  70,  80;  Spring 
Valley  Water  Company  v.  San  Francisco  (1908)  165  Fed.  667,  695. 

"(1909)  212  U.  S.  19. 

""Lincoln  Gas  &  Electric  Light  Co.  v.  City  of  Lincoln  (1909)  182  Fed. 
926,  928;  Report  of  St.  Louis  Pub.  Serv.  Comm.  on  Rates  for  Electric 
Light  etc.,  Feb.  17,  191 1,  57-8,  distinguishing  it  on  this  ground. 

"Consolidated  Gas  Co.  v.  The  City  of  New  York  (1907)  157  Fed.  849, 
877-8. 
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of  the  discussion  in  the  case  indicates  that,  when  the  question  is 
squarely  decided,  franchise  values,  such  as  those  found  in  tax 
assessments,  will  not  be  allowed  in  valuation  for  the  purpose  of 
rate  regulation.30 

Good-will. 

The  courts  with  one  voice  say  that  "good-will"  is  not  to  be 
considered  in  the  valuation  of  the  property  of  a  public  service 
corporation,  either  in  rate  regulation  or  condemnation  cases.31 
This  holding,  it  is  submitted,  goes  further  than  principle  warrants. 
It  would  be  more  accurate  to  say  that  "good-will"  is  so  closely 
related  to  going  value  that  the  allowance  of  the  latter  is  in  most 
cases   sufficient. 

Good-will  is  defined  in  a  leading  case32  as 

"  'all  that  good  disposition  which  customers  entertain  toward  a 
house  of  business  *  *  *  which  may  induce  them  to  continue 
giving  their  custom  to  it.'  " 

It  is,  of  course,  largely  based  on  free  competition  and  voluntary 
patronage,  and  depends  upon  the  ability  and  energy  devoted  to 
serving  the  public.  The  assumption,  so  frequently  indulged  in  by 
the  courts,  that  these  elements  are  necessarily  absent  from  public 
service  businesses,  while  perhaps  warranted  in  the  particular  case, 
is,  as  a  general  proposition,  entirely  too  broad.  It  is  not  intended, 
here,  to  take  up  the  cudgels  in  favor  of  another  element  of  intan- 
gible property,  the  valuation  of  which  will  cause  another  infinity 
of  perplexities.  But  it  should  be  pointed  out,  for  the  sake  of 
principle  and  in  justice  to  the  memory  of  our  maligned  public 
utilities,  that  competition  for  the  patronage  of  the  public  is  by  no 
means  entirely  absent  from  the  business  of  serving  it.  One 
example  will  suffice  to  make  the  point. 

In  a  small  municipality,  there  are  a  gas  plant  and  an  electric 
light  plant,  separately  owned.  The  service  rendered  by  the 
former  is  excellent,  both  as  to  quantity  and  pressure.    That  ren- 

30For  a  discussion  of  this  portion  of  the  opinion  in  the  Willcox  case, 
see  9  Columbia  Law  Review  160,  et  seq.  It  should  be  noted  that  fran- 
chise values  are  often  allowed  as  a  certain  percentage  of  tangible  values, 
(see  37  Annals  of  The  American  Academy  of  Political  &  Social  Science 
127-8),  a  method  of  measuring  intangibles  which  has  already  been 
criticised. 

"Consolidated  Gas.  Co.  v.  City  of  New  York  (1907)  157  Fed.  849,  871; 
Hill  v.  Antigo  Water  Co.  (1909)  3  Wis.  R.  R  Com.  Rep.  623;  Kennebec 
Water  District  v.  City  of  Waterville  (1902)  97  Me.  185,  54  Atl.  6,  19; 
Omaha  v.  Omaha  Water  Co.  (1910)  218  U.  S.  180,  202;  Willcox  v.  Con- 
solidated Gas  Co.  (1909)  212  U.  S.  19;  15  Harv.  L.  Rev.  268;  2  Wyman, 
Public  Service  Corporations   (1911)   §   1102. 

"Washburn  v.  National  Wall- Paper  Co.  (1897)  81  Fed.  17,  20. 
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dered  by  the  latter  is  extremely  variable,  because  the  plant  cannot 
carry  its  peak  load,  and  because  it  has  no  adequate  repair  service 
for  contingent  breakdowns.  Both  companies  are  subject  to  rate 
regulation  by  the  municipality.  The  gas  company  has  gofo  of 
the  lighting  business,  the  principal  customer  of  the  electric  com- 
pany being  the  local  street  railway.  It  is  perfectly  evident  that 
under  such  circumstances  a  commercially  valuable  "good-will" 
exists.  Possibly  the  consumer  should  not  be  obliged  to  pay  a 
higher  rate  because  he  favors  a  particular  corporation,  but  where 
high  efficiency  has  brought  about  such  favor  its  value  should  be 
recognized  at  some  stage  in  the  determination  of  rates. 

IV.    Fair  Return  and  the  Elements  to  be  Considered  in  its 

Determination. 

The  remainder  of  the  problem  consists  of  the  determination 
of  what  is  a  fair  return  on  present  value,  the  means  of  ascertain- 
ing which  have  been  principally  under  consideration  up  to  this 
point.  This  is  a  much  simpler  matter,  for  its  component  parts 
have  been  the  subject  of  less  controversy,  and  are  more  generally 
understood.  It  is  largely  a  question  of  the  cost  to  the  utility  of 
the  services  rendered,  and  includes  all  legitimate  and  necessary 
outlays  for  operating  expenses  of  all  kinds,  including  repairs  and 
replacements.83  When  the  rates  are  high  enough  to  cover  all  of 
these,  together  with  interest  on  the  amounts  legitimately  invested 
and  efficiently  and  economically  expended  in  securing  the  plant 
and  in  developing  its  business,  the  obligations  of  the  consumers 
toward  the  investors  end.34 

M2  Wyman,   Public  Service  Corporations   (1911)    §   1151. 

MCedar  Rapids  Gaslight  Co.  v.  Cedar  Rapids  (1909)  144  la.  426,  120 
N.  W.  966,  974;  Cedar  Rapids  Water  Co.  v.  Cedar  Rapids  (1902)  118  la. 
234,  21  N.  W.  971,  1081;  C.  H.  Venner  Co.  v.  Urbana  Waterworks  (1909) 
174  Fed.  348,  352;  Contra  Costa  Water  Co.  v.  Oakland  (1904)  165  Fed. 
518,  532;  Cumberland  Telephone  &  Telegraph  Co.  v.  Memphis  (1908) 
183  Fed.  875;  Kennebec  Water  District  v.  City  of  Waterville  (1902)  97 
Me.  185,  54  Atl.  6,  14;  Missouri  Pacific  Ry.  Co.  v.  Smith  (1895)  60  Ark. 
221,  29  S.  W.  752,  755;  Moiheimer  v.  Coney  Is.  &  Bklyn  R.  R.  Co.,  Pub. 
Serv.  Comm.  First  Dist.  N.  Y.  Jan.  10,  191 1  (Coney  Island  10  cent  fare 
case)  ;  New  Memphis  Gas  &  Light  Co.  v.  Memphis  (1896)  72  Fed.  952; 
People  ex  rel.  Jamaica  Water  Supply  Co.  v.  Tax  Comrs.  (N.  Y.  1008) 
128  App.  Div.  13,  17,  modified  196  N.  Y.  39;  Pioneer  Tel.  &  Tel.  Co.  v. 
Westenhaver  (Jan.  10,  191 1)  Sup.  Ct.  of  Oklahoma,  No.  503  (not  yet 
reported)  ;  San  Diego  Land  &  Town  Co.  v.  Jasper  (1898)  89  Fed.  274, 
280,  s.  c.  (1910)  no  Fed.  702;  Columbus  Ry.  &  Light  Co.  v.  Columbus,  C. 
C,  S.  D.  Ohio,  E.  Div.,  No.  1206  Report  of  Special  Master,  June  8th,  1906, 
49;  Report  of  St.  Louis  Pub.  Serv.  Comm.  on  Rates  for  Electric  Light 
etc.,  Feb.  17th,  1911,  67;  Noyes,  American  Railroad  Rates  (1905)  25;  3 
Thompson,  Corporations   (2nd  ed.   1909)    §  2970. 
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Operating  Expenses.™ 

The  difficulties  of  the  task  of  ascertaining  operating  expenses 
have  been  summarized  by  Professor  Wyman  as  follows: 

"The  real  cost  of  operation  is  not  so  easy  a  figure  to  determine 
as  one  might  first  suppose.  Certain  items  of  annual  expenditure 
should  obviously  be  included  as  annual  charges,  such  as  wages 
and  supplies,  provided  that  such  expenditures  have  not  been  un- 
reasonable. But  as  to  other  expenditures  there  is  difficulty  in 
deciding  whether  they  should  be  included  as  current  expenses  or 
provided  for  out  of  new  capital,  such  as  replacements  and  better- 
ments. Involved  in  this  problem  is  the  accounting  permissible  in 
allowing  for  depreciation  and  reparation.  And  in  this  connection 
the  propriety  of  setting  aside  a  sinking  fund  or  providing  against 
amortization  should  be  considered."38 

After  all,  however,  it  presents  a  comparatively  simple  engineer- 
ing problem.  An  engineer  of  experience  in  the  actual  operation 
of  any  particular  kind  of  plant  should  be  capable  of  calculating 
the  items  quite  accurately.  The  principal  ones  always  allowed 
include  the  cost  of  maintenance  and  current  repairs,87  taxes,88 
insurance,  salaries  and  the  like.39  The  only  qualifications  neces- 
sary to  admit  them  into  the  computation  are  that  they  shall  be 
usual  and  reasonable.40 

"For  a  detailed  examination  of  this  subject,  see  Beale  &  Wyman,  Rail- 
road Rate  Regulation  (1006)  §§  411-436;  2  Wyman,  Public  Service  Cor- 
porations (191 1 )   §§  1150-1180. 

m2  Wyman,  Public  Service  Corporations  (1911)  §  1150. 

nIn  re  Arkansas  Railroad  Rates  (1909)  168  Fed.  720;  Brymer  v.  Butler 
Water  Co.  (1897)  179  Pa.  St.  231,  36  Atl.  249;  San  Diego  Water  Co.  v. 
City  of  San  Diego  (1897)  118  Cal.  556,  50  Pac.  633,  644;  2  Wyman, 
Public  Service  Corporations   (1911)   §  1158. 

"In  re  Arkansas  Railroad  Rates  (1909)  168  Fed.  720;  Cedar  Rapids 
Gaslight  Co.  v.  Cedar  Rapids  (1909)  144  la.  426,  120  N.  W.  966,  974; 
Cumberland  Telephone  &  Telegraph  Co.  v.  Memphis  (1008)  183  Fed.  875; 
People  ex  rel.  Jamaica  Water  Supply  Co.  v.  Tax  Comrs.  (1909)  196 
N.  Y.  39,  57,  modified  128  App.  Div.  13;  San  Diego  Water  Co.  v.  City  of 
San  Diego  (1807)  118  Cal.  556,  50  Pac.  633,  644;  Wilcox  v.  Consolidated 
Gas.  Co.   (1909)  212  U.  S.  19;  Beale  &  Wyman,  Railroad  Rate  Regulation 

(1906)  §  417;  2  Wyman,  Public  Service  Corporations  (1911)  §  1154. 

"2  Wyman,  Public  Service  Corporations  (1911)  §  11 52.  In  re  Arkansas 
Railroad  Rates  (1909)  168  Fed.  720;  Cumberland  Telephone  &  Telegraph 
Co.  v.  Railroad  Commission  (1007)  156  Fed.  823,  828,  reversed  212  U.  S. 
414.  Expenditure  in  getting  business  is  a  proper  expense ;  In  re  Arkansas 
Rate  Cases  (1911)  181  Fed.  290,  316;  Beale  &  Wyman,  Railroad  Rate 
Regulation  (1906)  §  422;  2  Wyman,  Public  Service  Corporations  (1911) 
§  1153.  As  to  rents  of  properties  not  owned,  see  Columbus  Ry.  &  Light  Co. 
v.  Columbus,  C.  C,  S.  D.  Ohio,  E.  Div.,  No.  1206,  Report  of  Special 
Master,  June  8th,  1906,  35,  51 ;  2  Wyman,  Public  Service  Corporations 
(191 1)  §§  1 179,  1 180. 

"Cumberland    Telephone    &    Telegraph    Co.    v.    Railroad    Commission 

(1907)  156  Fed.  823,  828,  reversed  212  U.  S.  414;  San  Diego  Water  Co.  v. 
City  of  San  Diego  (1897)   118  Cal.  556,  50  Pac.  633,  644. 
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Questionable  Items. 

There  are  a  few  doubtful  items  which  require  a  separate  con- 
sideration. The  first  of  these  is  the  cost  of  betterments  and  im- 
provements. The  very  terms  suggest  that  this  is  not  properly  an 
item  of  operating  expense,  but  rather  a  capital  charge,  which  is 
the  fact.41  To  the  extent  that  worn-out  parts  of  a  plant  must  be 
replaced,  the  problem  is  a  different  one,  and  will  be  discussed 
below  under  Depreciation  Reserves.  But  all  expenditures  actually 
over  and  above  the  necessary  replacements  go  to  increase  the 
value  of  the  investment  rather  than  to  keep  it  intact,  and  should  be 
charged,  therefore,  to  the  capital  account.  They  play  no  part  in 
operating  expense  beyond  the  extent  to  which  they  perform  the 
function  of  replacement.  The  doubt  connected  with  the  allowance 
of  this  item  seems  to  be  due  to  an  opinion  of  the  Supreme  Court 
of  the  United  States,42  which  in  fact  concerned  only  the  spirit 
of  certain  statutory  provisions  in  aid  of  railroads,  and  had  nothing 
whatever  to  do  with  rate  regulation.  That  was  a  question  of  the 
extent  of  a  legislative  favor,  this  is  one  of  constitutional  right. 

Another  such  item  is  that  of  interest  on  the  funded  debt  of 
the  corporation.  It  is  common  knowledge  that  a  large  part  of 
the  original  capital  of  corporations  of  all  kinds  is  obtained  by  the 
sale  of  bonds  secured  by  mortgages  upon  the  properties,  often  at 
a  discount.  These  are  merely  loans  which  bear  a  fixed  rate  of 
interest.  It  is  frequently  contended  that  this  fixed  charge  is  an 
operating  expense.43     Doubtless  it  is,  from  the  point  of  view  of 

"Brymer  v.  Butler  Water  Co.  (1897)  179  Pa.  St.  231,  36  Atl.  249;  Coal 
&  Coke  Ry.  Co.  v.  Conley  (W.  Va.  1910)  67  S.  E.  613,  641;  Consolidated 
Gas  Co.  v.  City  of  New  York  (1907)  157  Fed.  849,  865;  Cotting  v.  Kan- 
sas City  Stock- Yards  Co.  (1897)  82  Fed.  839,  reversed  183  U.  S.  79,  on 
other  grounds;  Illinois  Central  etc.  R.  R.  Co.  v.  Interstate  Commerce 
Comm.  (1907)  206  U.  S.  441,  462;  Investigation  of  advances  in  rates  No. 
3400,  decided  by  the  Interstate  Commerce  Comm.  Feb.  22,  191 1,  23; 
Louisiana  R.  R.  Comm.  v.  Cumberland  Tel.  Co.  (1909)  212  U.  S.  414, 
reversing  156  Fed.  823;  Monheimer  v.  Coney  Is.  &  Bklyn.  R.  R.  Co.  Pub. 
Serv.  Comm.  1st  Dist.,  N.  Y.,  July  2,  1909,  No.  350  (Coney  Island  10  cent 
fare  case)  ;  San  Diego  Water  Co.  v.  City  of  San  Diego  (1897)  118  Cal. 
556,  50  Pac.  633 ;  Beale  &  Wyman,  Railroad  Rate  Regulation  ( 1906)  §§  425- 
429;  2  Wyman,  Public  Service  Corporations  (1911)  §§  1160-1165. 

"Union  Pacific  R.  R.  Co.  v.  U.  S.  (1878)  99  U.  S.  402.  See  also  Illi- 
nois Central  etc.  R.  R.  Co.  v.  Interstate  Commerce  Com.  (1907)  206  U.  S. 
441,  462;  Metropolitan  Trust  Co.  v.  Houston  &  Texas  T.  C.  Ry.  Co.  (1898) 
90  Fed.  683,  690;  Southern  Pacific  Co.  v.  Board  of  Railroad  Commrs. 
(1896)  78  Fed.  236,  264.  This  side  of  the  question  is  discussed  in  92 
The  Commercial  &  Financial  Chronicle  1209. 

"See  San  Joaquin  &  Kings  River  C.  &  I.  Co.  v.  Stanislaus  County 
(1908)  163  Fed.  567,  575 ;  Beale  &  Wyman,  Railroad  Rate  Regulation 
(1906)  §§  388,  437;  2  Wyman,  Public  Service  Corporations  (1901)  §  1156. 
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the  investor,  but  hardly  so  from  that  of  the  public.  The  investors 
are  entitled  to  a  reasonable  return  upon  the  present  value  of  the 
investment.  One  and  the  same  investment  cannot  well  be  regarded 
as  the  property  of  two  separate  sets  of  investors ;  the  bond- 
holders entitled  to  a  fixed  rate  of  interest  to  be  charged  to  operat- 
ing expenses,  and  the  stockholders  entitled  to  a  variable  rate  of 
return  proportioned  to  the  amount  of  risk  involved  in  that  par- 
ticular enterprise.  For  rate-making  purposes  the  investment  must 
be  considered  as  solely  that  of  the  stockholders,  and  the  amount 
of  interest  which  they  pay  their  lenders  is  purely  their  own  con- 
cern. The  same  may  be  said  of  the  contention  that  gross  income 
should  allow  for  the  accumulation  of  a  sinking  fund  to  pay  off 
the  debt.44  That,  too,  should  come  out  of  the  pockets  of  the  stock- 
holders, not  from  the  public.  Otherwise,  the  latter  would, 
in  most  cases,  be  virtually  purchasing  a  plant,  which  would  in 
the  end  belong,  free  and  clear  of  debt,  to  the  stockholders,  who 
would  not  be  obliged  to  risk  a  single  penny.45 

Other  doubtful  items  of  allowance  can  generally  be  disposed 
of  by  the  test  of  whether  they  are  usual  and  necessary  expendi- 
tures in  the  operation  of  any  particular  property.  Thus,  an  allow- 
ance for  damages  for  injuries,  although  invariably  opposed,  is 
certainly  a  proper  item.46  No  amount  of  care  in  operating  can 
prevent  accidents  resulting  in  such  injuries,  particularly  in  the 
case  of  transportation  companies.  On  the  other  hand,  the  ex- 
pense of  litigation  over  rates,  or  franchise  tax  assessments,  or  fines 
imposed  for  the  violation  of  regulatory  statutes,  can  hardly  be 
regarded  as  regularly  recurring  necessary  expense.47     It  might  be 

"Houston  &  Texas  Central  Railway  Co.  v.  Storey  (1906)  149  Fed. 
499,  503. 

"See  In  re  Arkansas  Railroad  Rates  (1009)  168  Fed.  720;  San  Diego 
Land  &  Town  Co.  v.  National  City  (1896)  74  Fed.  79,  87,  affd.  174  U.  S. 
739;  San  Diego  Water  Co.  v.  City  of  San  Diego  (1897)  118  Cal.  556,  50 
Pac.  633;  Spring  Valley  Waterworks  v.  San  Francisco  (1903)  124  Fed. 
574;  Steenerson  v.  Great  Northern  Ry  Co.  (1897)  69  Minn.  533,  72  N. 
W.  713,  715;  2  Wyman,  Public  Service  Corporations  (1911)  §§  1131,  1132; 
Columbus  Ry.  &  Light  Co.  v.  Columbus  C.  C,  S.  D.  Ohio,  E.  Div.,  No. 
1206,  Report  of  Special  Master,  June  8th,  1906,  35;  Report  of  St.  Louis 
Pub.  Serv.  Comm.  on  Rates  for  Electric  Light  etc.,  Feb.  17th.  191 1,  57, 
as  to  the  effect  which  the  rate  of  interest  on  the  secured  indebtedness 
may  have  upon  the  rate  of  return,  and  infra;  "Interest  and  Profit." 

"In  re  Arkansas  Rate  Cases  (1911)  187  Fed.  290,  306;  People  ex  rel. 
Third  Avenue  R.  R.  Co.  v.  Tax  Comrs.  (N.  Y.  1009)  136  App.  Div.  155, 
157;  Beale  &  Wyman,  Railroad  Rate  Regulation  (1906)  §  421 ;  2  Wyman, 
Public  Service  Corporations   (1911)   §  TI59- 

*TIn  re  Arkansas  Rate  Cases  (1911)  187  Fed.  290,  315;  Consolidated  Gas 
Co.  v.  City  of  New  York  (1907)  157  Fed.  849. 
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proper  to  carry  a  small  reserve  to  meet  the  first  two,  but  the  in- 
vestors must  not  expect  to  be  absolutely  secured  by  the  public 
against  every  contingency.  Otherwise,  it  will  be  necessary  to  cut 
down  materially  the  rate  of  interest  to  which  they  are  entitled.48 

Depreciation  Reserves.*9 

It  is  a  well-known  and  judicially  recognized  fact  that,  while  a 
new  plant  can  be  maintained  in  a  condition  to  render  service  which 
is  fairly  constant  in  amount  merely  by  proper  expenditures  for 
current  repairs,  the  time  eventually  comes  when  practically  every 
unit  of  equipment  must  be  replaced.  This  is  not  true  of  land,  of 
course,  and  may  not  apply  to  some  structures,  but  these  are  the 
exception.  The  cost  of  current  repairs  has  been  disposed  of  as  a 
proper  item  of  operating  expense,  and  the  problem  now  to  be  con- 
sidered is  that  of  allowing  for  a  fund  to  meet  comparatively  heavy 
and  irregularly  recurring  expenditures  for  the  ultimate  replacement 
of  worn-out,  inadequate  and  obsolete  parts  and  structures. 

Before  any  adequate  idea  of  the  reasons  for,  and  of  the  ele- 
ments which  enter  into  the  determination  of,  a  depreciation  reserve 
can  be  obtained,  it  is  necessary  to  consider  two  factors  which  fix 
the  length  of  the  useful  life  of  all  kinds  of  equipment.  They  are : 
first,  its  inherent  liability  to  deterioration  from  the  effects  of  use 
and  time  so  that  it  can  no  longer  be  economically  employed  even 
with  proper  current  repairs;  second,  a  further  and  similar  tend- 
ency due  to  improvements  in  the  art  causing  changes  in  the  charac- 
ter and  amount  of  the  service  required  and  bringing  about  the  use 
of  more  economically  operated  but  equally  efficient  units  of  equip- 
ment. The  first  has  been  aptly  denominated  "decrepitude,"  while 
the  second  is  commonly  known  as  "obsolescence." 

It  is  perfectly  evident  that  expenses  caused  in  these  two  ways 
are   more  or  less   regularly   recurring  and   proper   expenses  of 

"See  Consolidated  Gas  Co.  y.  City  of  New  York  (1907)  157  Fed.  849, 
866;  Investigation  of  advance  in  rates  No.  3400,  decided  by  the  Interstate 
Commerce  Comm.  Feb.  22,  191 1;  Beale  &  Wyman,  Railroad  Rate  Regula- 
tion  (1906)    §  400. 

**For  discussion  of  the  depreciation  problem,  see  Beale  &  Wyman, 
Railroad  Rate  Regulation  (1906)  §§  430-436;  2  Wyman,  Public  Service 
Corporations  (1911)  §§  1166-1173;  article  by  William  B.  Jackson,  "The 
Depreciation  Problem,"  37  Annals  of  The  American  Academy  of  Politi- 
cal &  Social  Science  31-42;  paper  read  before  the  American  Water  Works 
Association,  June,  1903,  by  John  W.  Alvord,  with  tables  for  computing 
the  annual  increment  where  sinking  fund  method  is  used;  (1908)  34 
American  Society  of  Civil  Engineers  11 15  et  seq.,  containing  formulae  for 
computing  depreciation;  15  Harv.  L.  Rev.  262-265;  Cumberland  Tel.  &  Tel. 
Co.  v.  Louisville  (1911)  187  Fed.  637,  652. 


654  COLUMBIA    LAW   RBVIBW. 

operation.  They  are  necessary  both  for  the  safety  and  the  con- 
venience of  the  public,  as  well  as  for  the  protection  of  the  invest- 
ment. The  latter  phase  of  the  question  is  well  understood  and 
has  been  previously  noted.  As  far  as  the  convenience  of  the 
public  is  concerned,  that  is  most  closely  bound  up  with  "obso- 
lescence," which  has  only  more  recently  been  adequately  dis- 
cussed.80 Such  expenses  cannot  be  entirely  disregarded,  for,  if 
earnings  large  enough  to  permit  of  the  accumulation  of  a  reserve 
to  meet  them  are  all  paid  out  in  the  form  of  dividends,  the  interest 
of  the  public  in  an  adequate  and  safe  service  are  disregarded. 
Or,  if  earnings  are  not  permitted  to  be  large  enough  for  the  pur- 
pose of  providing  therefor,  the  investment  will  be  impaired  and 
the  owners  thus  deprived  of  a  fair  return.  They  cannot  properly 
be  charged  to  capital  account,  for,  except  in  so  far  as  improve- 
ment, as  well  as  replacement,  enters  in,  the  value  of  the  investment 
is  not  increased.  Nor  can  they  properly  be  charged  against  the 
operating  expenses  of  any  particular  year,  because  that  would  be 
unfair  to  one  set  of  users  and  partial  to  another. 

In  order  to  dispose  of  these  difficulties,  the  right  of  public 
service  companies  to  accumulate  depreciation  reserves  by  means 
of  an  annual  charge  to  operating  expense,  must  be  recognized.51 

50Dodgeville  v.  Dodgeville  Elec.  Lt.  &  Power  Co.  (1908)  2  Wis.  R.  R. 
Com.  Rep.  392,  406;  Investigation  of  advance  in  rates  No.  3400,  decided 
by  the  Interstate  Commerce  Comm.  Feb.  22,  191 1 ;  People  ex  rel.  Brooklyn 
Heights  R.  R  Co.  v.  Tax  Comrs.  (N.  Y.  1910)  69  Misc.  646,  655;  People 
ex  rel.  Queens  Co.  Water  Co.  v.  Woodbury  (N.  Y.  1910)  67  Misc.  490,  493; 
Pioneer  Tel.  &  Tel.  Co.  v.  Westenhaver  (Jan.  10,  191 1),  Sup.  Ct.  of 
Oklahoma,  No.  503  (not  yet  reported)  ;  Report  of  St.  Louis  Pub.  Serv. 
Comm.  on  Rates  for  Electric  Light,  etc.,  Feb.  17th,  1911.  This  factor  is 
especially  important  in  electrical  enterprises. 

"Brymer  v.  Butler  Water  Co.  (1897)  179  Pa.  St.  231,  36  Atl.  249;  Cedar 
Rapids  Gaslight  Co.  v.  Cedar  Rapids  (1909)  144  la.  426,  120  N.  W.  966, 
972;  Contra  Costa  Water  Co.  v.  Oakland  (1904)  165  Fed.  518,  532; 
Cotting  v.  Kansas  City  Stock- Yards  Co.  (18972  82  Fed.  850,  855,  reversed 
183  U.  S.  79,  on  other  grounds;  Cumberland  Tel.  &  Tel.  Co.  v  Louisville 
(1911)  187  Fed.  637,  652;  Cumberland  Telephone  &  Telegraph  Co.  v. 
Memphis  (1908)  183  Fed.  875;  Dodgeville  v.  Dodgeville  Elec.  Lt.  & 
Power  Co.  (1908)  2  Wis.  R.  R  Com.  Rep.  392,  406;  Hill  v.  Antigo 
Water  Co.  ( 1909)  3  Wis.  R.  R  Com.  Rep.  623 ;  Home  Tel.  Co.  v.  Carthage 
(Mo.  191 1 )  139  S.  W.  547,  552;  Investigation  of  advances  in  rates  No. 
3400,  decided  by  the  Interstate  Commerce  Comm.  Feb.  22,  191 1 ;  Lincoln 
Gas  &  Electric  Light  Co.  v.  City  of  Lincoln  (1909)  182  Fed.  926,  929; 
Milwaukee  El.  Ry.  &  Light  Co.  v.  Milwaukee  (1898)  87  Fed.  577,  582; 
Monheimer  v.  Brooklyn  Union  El.  R.  R  Co.  (Mch.  8,  1910)  Pub.  Ser. 
Comm.  1st  Dist.  N.  Y.  Nos.  351  &  353  (10  cent  car  fare  to  Coney  Island)  ; 
Monheimer  v.  Coney  Is.  &  Bklyn.  R.  R.  Co.,  Pub.  Serv.  Comm.  First  Dist., 
N  Y,  July  2,  1909,  No.  350  (Coney  Island  10  cent  fare  case)  ;  People  ex 
rel.  Brooklyn  Heights  R.  R.  Co.  v.  Tax  Comrs.  (N.  Y.  1910)  69  Misc. 
646    655;    People   ex   rel.   Jamaica    Water    Supply    Co.   v.    Tax   Commis- 
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The  calculation  of  the  annual  increment  of  such  a  reserve  is  an 
engineering  problem  only  slightly  more  difficult  than  that  of  ordi- 
nary operating  expense.  It  naturally  requires  considerable  expe- 
rience in  water  supply,  street  railway  transportation,  or  whatever 
business  is  under  consideration.62 

It  is  suggested  that  the  amount  to  be  set  aside  each  year  might 
be  calculated  as  follows:  the  sum  of  the  average  present  values 
of  the  cost  of  the  renewal  of  each  unit  of  equipment  divided  by 
the  number  of  years  of  service  which  each  will  give,  will  be  the 
annual  addition  to  the  depreciation  reserve. 

Interest  and  Profits. 

There  remains  but  one  other  consideration — that  of  net  return. 
Economists  would  probably  say  that  it  is  made  up  of  two  items: 
interest  proper  or  the  wages  of  capital,  and  profits  or  the  wages 
of  management.  Such  a  separation  of  the  question  into  two  parts 
has  received  some  consideration  from  the  Wisconsin  Railroad 
Commission,68  but  little  from  the  courts,  and  may  be  disregarded 
■  in  this  discussion  as  not  of  practical  moment.     The  simple  ques- 

sioners  (N.  Y.  1908)  128  App.  Div.  13,  modified  106  N.  Y.  39;  People  ex 
rel.  Jamaica  Water  Supply  Co.  v.  Comrs.  (1909)  196  N.  Y.  39,  modified 
128  App.  Div.  13;  People  ex  rel.  Third  Avenue  R.  R.  Co.  v.  Comrs.  (N.  Y. 
1909)  136  App.  Div.  155,  159,  affd.  198  N.  Y.  608,  without  opinion ;  Perkins 
v.  Northern  Pacific  Railway  Co.  (1907)  155  Fed.  445,  451;  Pioneer  Tel. 
&  Tel.  Co.  v.  Westenhaver  (Jan.  10,  191 1)  Sup.  Ct.  of  Oklahoma,  No. 
503  (not  yet  reported)  ;  Reagan  v.  Farmers'  Loan  &  Trust  Co.  (1894) 
154  U.  S.  362,  407;  Sandusky-Portland  Cement  Co.  v.  Baltimore  &  O.  R. 
Co.  (1911)  187  Fed.  583,  585;  San  Joaquin  &  Kings  River  C.  &  I.  Co.  v. 
Stanislaus  County  (1908)  163  Fed.  567,  572;  Spring  Valley  Waterworks  v. 
San  Francisco  (1903)  124  Fed.  574;  Spring  Valley  Water  Company  v. 
San  Francisco  (1908)  165  Fed.  667,  703;  Columbus  Ry.  &  Light  Co.  v. 
Columbus,  C.  C,  S.  D.  Ohio,  E.  Div.,  No.  1206,  Report  of  Special  Master, 
June  8th,  1906;  Report  of  St.  Louis  Pub.  Serv.  Comm.  on  Rates  for 
Electric  Light  etc.,  Feb.  17th,  191 1.  Contra,  Cedar  Rapids  Water  Co. 
v.  Cedar  Rapids  (1902)  118  la.  254,  91  N.  W.  1081 ;  San  Diego  Land  & 
Town  Company  v.  Jasper  (1901)  no  Fed.  702,  715,  affd.  189  U.  S. 
439;  San  Diego  Water  Co.  v.  City  of  San  Diego  (1897)  118  Cal.  556,  50 
Pac.  633,  642;  2  Wyman,  Public  Service  Corporations  (1911)  §  1166. 

^Whether  any  allowance  shall  be  made  for  amortization  of  franchises 
depends,  primarily  of  course,  upon  whether  they  have  any  value  which 
is  to  be  considered  in  ratemaking.  Such  an  allowance  was  held  to  be 
proper  in  Milwaukee  El.  Ry.  &  Light  Co.  v.  Milwaukee  (1898)  87  Fed. 
577,  S82.  See  Beale  &  Wyman,  Railroad  Rate  Regulation  (1906)  §  436; 
2  Wyman,  Public  Service  Corporations  (1911)  §  1173-  This  depreciation 
factor  is  often  used  as  one  of  safety  in  considering  rates.  See  Milwaukee 
El.  Ry.  &  Light  Co.  v.  Milwaukee  (1898)  87  Fed.  577,  585. 

"Hill  v.  Antigo  Water  Co.  (1909)  3  Wis.  R.  R.  Com.  Rep.  625,  see 
also  Beale  &  Wyman,  Railroad  Rate  Regulation   (1906)   §  371. 
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tion  is,  What  is  a  fair  net  return  or  interest  upon  the  present 
value  of  a  plant?64 

In  attempting  to  answer  this  question  the  court  in  Consoli- 
dated Gas  Co.  v.  The  City  of  New  York,  put  to  itself  another 
question : 

"What  would  that  prudent  man  acquainted  with  business  (so 
familiar  to  the  readers  of  legal  literature)  do  regarding  such  an 
investment,  if  it  were  offered  to  him?" 

This,  in  turn,  can  be  answered  only  by  pointing  out  the  con- 
siderations which  would  enter  into  the  prudent  man's  decision. 
These  have  been  stated  by  Judge  Sanborn  in  the  recent  Minnesota 
Rate  case:55 

"The  character  of  the  business  in  which  an  investment  is  made, 
the  locality  in  which  it  is  placed,  the  returns  secured  in  that  locality 
from  other  investments  of  a  similar  nature,  the  uniformity  and 
certainty  of  the  return,  and  the  risks  to  which  the  principal  and 
income  from  it  are  subjected  condition  the  measure  of  a  fair 
return  upon  capital  invested." 

What  he  would  first  seek  to  ascertain  would  be  the  amount 
of  risk  or  hazard  involved.56  This  will  depend  upon  whether  the 
business  is  an  established  one,  whether  its  custom  is  steady  or 
fluctuating,  increasing  or  decreasing,  et  cetera.     If  the  manage- 

MSee  Beale  &  Wyman,  Railroad  Rate  Regulation  (1906)  §§  381-406; 
15  Harv.  L.  Rev.  268;  Brunswick  &  T.  Water  Dist.  v.  Maine  Water  Co. 
(1904)  99  Me.  371,  59  Atl.  537;  Milwaukee  El.  Ry.  &  Light  Co.  v.  Mil- 
waukee (1898)  87  Fed.  577,  581;  Missouri,  Kansas  &  Texas  Ry.  Co.  v. 
Love  (1910)  177  Fed.  495,  501;  Pennsylvania  R.  R.  Co.  v.  Philadelphia 
County  (1908)  220  Pa.  St.  100,  106,  68  Atl.  676,  679;  Willcox  v.  Con- 
solidated Gas  Co.  (1909)  212  U.  S.  19.  "What  may  be  a  reasonable 
rate  or  return,  as  a  matter  of  legal  policy,  having  due  regard  to 
encouraging  the  investment  of  capital  in  railroad  enterprises  is  one 
question;  but  when  the  inquiry  becomes  a  judicial  problem,  to  be 
considered  as  involving  the  taking  of  the  railroad's  property,  it  is 
essentially  a  different  question.  The  law  makers,  dealing  with  the 
legislature  problem,  might  think  that  in  successful  business  years  a  maxi- 
mum return,  for  example,  of  10  per  cent,  upon  the  investment  would  be 
reasonable.  The  courts,  dealing  with  the  judicial  problem,  are  affected 
by  locality  and  attending  risks  and  circumstances  involved  in  the  particular 
case,  and  apparently  insist  only  upon  a  minimum  return  to  the  owner 
of  the  property  devoted  to  the  public  use  which  will  be  reasonable  (say, 
for  example,  6  per  cent)  upon  the  properly  computed  investment."  Louis- 
ville &  Nashville  R.  Co.  v.  Siler  (1911)  186  Fed.  176,  189-190.  See  also 
2  Wyman,  Public  Service  Corporations   (1911)   §§  11 12,  1120. 

"Shepard  v.  Northern  Pac.  Ry.  Co.   (1911)    184  Fed.  765,  815. 

°*It  must  be  noted,  that  while  public  service  corporations  "have  in 
general  more  assured  permanence  and  less  danger  of  ruinous  competition 
than  most  private  enterprises,"  2  Wyman,  Public  Service  Corporations 
(1911)  §  1 134,  their  business  is  still  attended  with  risks,  and  they  are  not 
by  any  means  guaranteed  by  the  State  a  given  rate  of  return.  Home  Tel. 
Co.  v.  Carthage  (Mo.  191 1)  139  S.  W.  547,  553. 
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ment  is  efficient  and  the  income  large  enough  not  only  to  keep  the 
plant  in  good  condition,  but  also  to  afford  a  rate  of  interest 
sufficiently  above  that  on  secured  investments,  such  as  mortgages, 
to  compensate  for  the  risk,  the  investor  will  take  it.57  The  most 
definite  answer  that  can  be  made  is  to  say,  that  the  investor  is 
entitled  to  the  rate  of  return  generally  realized  in  the  particular 
community  upon  equally  hazardous  enterprises,  or  to  the  local 
rate  of  return  ordinarily  sought  and  obtained  on  investments  of 
a  similar  character.  Interest  in  this  general  sense  usually  has  a 
fairly  well-defined  market  or  current  rate.58 

The  legal  rate  of  interest  in  the  particular  jurisdiction  in 
which  the  plant  is  located  throws  but  little  light  on  the  question. 
It  is,  however,  frequently  adopted  by  the  courts  as  a  test  when 
evidence  of  the  market  rate  is  lacking.59  It  has  some  evidential 
value  as  to  the  rate  for  unsecured  but  non-hazardous  enterprises.60 

"For  discussion  of  the  peculiar  risks  of  public  service  enterprises, 
particularly  railroads,  see  2  Wyman,  Public  Service  Corporations  (ion) 
§§  1 139,   1 140. 

M2  Wyman,  Public  Service  Corporations  (iqii)  §  1133.  The  market 
rate  is  adopted  as  the  proper  test  in  re  Arkansas  Rate  Cases  (1911)  187 
Fed.  200,  345;  Capital  City  Gaslight  Co.  v.  Des  Moines  (1896)  72  Fed. 
829,  848;  Cedar  Rapids  Gaslight  Co.  v.  Cedar  Rapids  (1909)  144  la.  426, 
120  N.  W.  966,  974;  Central  of  Georgia  Ry.  Co.  v.  Railroad  Com.  of  Ala. 
(1908)  161  Fed.  925,  993-6;  Coal  &  Coke  Co.  v.  Conley  (W.  Va.  1910) 
67  S.  E.  613,  639;  Consolidated  Gas  Co.  v.  City  of  New  York  (1907)  157 
Fed.  849,  870;  Cumberland  Tel.  &  Tel  Co.  v.  Louisville  (1911)  187  Fed. 
637,  656;  Hill  v.  Antigo  Water  Co.  (1909)  3  Wis.  R.  R.  Com.  Rep.  623; 
Milwaukee  El.  Ry.  &  Light  Co.  v.  Milwaukee  (1898)  87  Fed.  577,  585; 
Missouri,  Kansas  &  Texas  Ry.  Co.  v.  Love  (1910)  177  Fed.  493,  501; 
Pioneer  Tel.  &  Tel.  Co.  v.  Westenhaver  (Jan.  10,  191 1)  Sup.  Ct.  of 
Oklahoma,  No.  503  (not  yet  reported)  ;  San  Diego  Water  Co.  v.  City  of 
San  Diego  (1897)  118  Cal.  556,  50  Pac.  633;  Steenerson  v.  Great  Northern 
Ry.  Co.  (1897)  69  Minn.  353,  72  N.  W.  713,  729;  Trustees  of  Saratoga 
Springs  v.  Saratoga  Gas  etc  Co.  (N.  Y.  1907)  122  App.  Div.  203,  220, 
reversed  on  other  grounds,  191  N.  Y.  123;  Report  of  St.  Louis  Pub. 
Serv.  Comm.  on  Rates  for  Electric  Light,  etc.  Feb.  17th,  1911,  66.  For 
criticism  see  9  Columbia  Law  Review  273. 

wThe  form  of  expression  frequently  used  is  that  the  rate  of  return 
should  not  be  less  than  the  legal  rate,  Brymer  v.  Butler  Water  Co.  (1897) 
179  Pa.  St.  231,  36  Atl.  249;  Central  of  Qa.  Ry.  Co.  v.  Railroad  Com. 
of  Ala.  (1908)  161  Fed.  925,  994-6;  Pennsylvania  R.  R.  Co.  v.  Philadelphia 
County  (1908)  220  Pa.  St.  ioo,  106,  68  Atl.  676,  679;  Columbus  Ry.  &  Light 
Co.  v.  Columbus,  C.  C,  S.  D.  Ohio,  E  Div.,  No.  1206,  Report  of  Special 
Master,  June  8th,  1906,  56. 

"Consolidated  Gas  Co.  v.  City  of  New  York  (1907)  157  Fed.  849,  870. 
What  is  a  fair  return  is  a  question  of  fact,  Cedar  Rapids  Gaslight  Co.  v. 
Cedar  Rapids  (1909)  144  la.  426,  120  N.  W.  966,  973.  See  the  following 
cases:  In  re  Arkansas  Railroad  Rates  (1909)  168  Fed.  720,  s.  c.  (1911) 
187  Fed.  290,  348.  (6%  held  a  reasonable  return  on  a  railroad  investment, 
where  rate  on  bonds  was  4%  or  5%)  ;  Coal  &  Coke  Ry.  Co.  v.  Conley 
(W.  Va.  1910)  67  S.  E.  613,  642,  (2^2%  on  investment  in  a  railroad  held 
unreasonable);  Cumberland  Tel.  &  Tel.  Co.  v.  Louisville  (1911)  187  Fed. 
637,  656  (7%  allowed  because  of  large  risk  of  losing  business  and  because 
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Summary. 

There  is  a  constitutional  limitation  upon  rate  regulation  which 
requires  that  there  shall  be  left  to  the  public  utility  a  fair  return 
upon  the  value  employed  for  the  public  service.  In  the  earlier 
cases  there  was  much  controversy  as  to  method  of  determining 
the  value  employed  for  the  public  service,  or  present  value.  Vari- 
ous tests  were  applied,  but  analysis  showed  each  to  be  inaccurate. 
All  were  considered  evidentiary. 

One  of  these,  the  cost  of  reproduction,  though  discredited  at 
first,  has  steadily  grown  in  favor  with  courts,  commissions  and 
engineers.  With  proper  allowances  for  depreciation  and  values 
of  intangibles,  it  appears  to  be  the  fairest  and  most  logical  measure 
of  present  value  that  can  be  found.  Its  complexity  is  naturally 
a  cause  for  criticism,  but  it  must  not  be  expected  that  the  value  of 
an  extensive  property  can  be  worked  out  as  simply  as  an  arith- 
metical addition.  In  at  least  three  of  the  four  most  recent  cases 
dealing  with  valuations  in  the  Supreme  Court  of  the  United 
States,61  the  cost  of  reproduction  seems  to  be  the  basic  figure, 

of  expense  incident  to  public  regulation.)  Consolidated  Gas  Co.  v.  City 
of   New   York    (1907)    157   Fed.    849;    Willcox   v.    Consolidated   Gas   Co. 

(1909)  212  U.  S.  19  (6%  net  return  on  the  investment  in  a  gas  plant  in 
New  York  City  deemed  reasonable)  ;  Contra  Costa  Water  Co.  v.  Oakland 
(1904)  165  Fed.  518,  (less  than  5%  net  return  on  a  water  plant  deemed 
confiscatory)  ;  Home  Tel.  Co.  v.  Carthage  (Mo.  191 1)  139  S.  W.  547,  553 
(6%  allowed  on  telephone  investment)  ;  Lincoln  Gas  &  Electric  Light  Co. 
v.  City  of  Lincoln  (1909)  182  Fed.  926,  929,  (6%  return  on  the  investment 
in  a  gas  plant  allowed)  ;  Spring  Valley  Waterworks  v.  San  Francisco 
(1903)  124  Fed.  574;  Spring  Valley  Water  Company  v.  San  Francisco 
(1908)  165  Fed.  667,  (5%  held  to  be  the  least  proper  net  return  on  the 
investment  in  a  waterworks)  ;  Stanislaus  County  v.  San  Joaquin  C.  &  I. 
Co.  (1904)  192  U.  S.  201,  (6%  profit  on  waterworks  investment  allowed)  ; 
Pioneer  Tel.  &  Tel  Co.  v.  Westenhaver  (Jan.  10,  191 1)  Sup.  Ct.  of 
Oklahoma,  No.  503  (not  yet  reported),  (5>4%  net  return  on  investment 
in  a  telephone  company  not  excessive)  ;  Shepard  v.  Northern  Pac.  Ry. 
Co.  (1911)  184  Fed.  765,  816  (7%  net  return  on  railroad  investment  not 
excessive).  The  income  from  reserves  may  be  taken  into  account  in 
considering  the  amount  of  net  return ;  Monheimer  v.  Brooklyn  Union 
El.  R.  R.  Co.  (Mch.  8,  1910)  Pub.  Ser.  Comm.  1st  Dist.  N.  Y.  Nos.  351 
&  353  (10  cent  car  fare  to  Coney  Island)  12.  The  rate  of  interest  on 
secured  investments  is  a  proper  consideration,  Milwaukee  El.  Ry.  & 
Light  Co.  v.  Milwaukee  (1898)  87  Fed.  577,  585.  Investments  in  public 
service  companies  may  usually  be  regarded  as  fairly  safe,  Consolidated  Gas 
Co.  v.  City  of  New  York  (1907)  157  Fed.  849,  870;  Cotting  v.  Kansas 
City  Stock- Yards  Co.  (1897)  82  Fed.  850,  856,  reversed  163  U.  S.  79,  on 
other  grounds.  There  is  a  close  relation  between  the  rate  of  depreciation 
and  the  amount  of  risk  involved.  Cumberland  Telephone  &  Telegraph 
C.  v.  Railroad  Commission  (1907)  156  Fed.  823,  832,  reversed  212  U.  S. 
414. 

"Knoxville  v.  Knoxville  Water  Co.  (1909)  212  U.  S.  1;  Willcox  v. 
Consolidated  Gas  Co.  (1909)  212  U.  S.  19;  Louisiana  R.  R.  Comm.  v. 
Cumberland  Tel.  Co.   (1909)  212  U.  S.  414;  Omaha  v.  Omaha  Water  Co. 

(1910)  218  U.  S.  180. 
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and  in  numbers  of  cases  in  the  lower  federal  courts  it  is  recog- 
nized as  the  most  weighty  evidence  of  present  value. 

There  are  statements  in  some  of  the  cases,  and  they  never  have 
been  overruled,  to  the  effect  that  under  some  circumstances  value 
of  the  services  rather  than  economic  cost  may  be  the  real  test. 
This  appears  to  have  been  also  the  theory  of  the  Interstate  Com- 
merce Commission  in  the  beginning,  but  both  it  and  the  courts  now 
have  little  to  say  of  this  aspect  of  the  problem.62 

The  factors  most  difficult  of  determination  are  "going  value" 
and  "franchises."  The  courts  recognize  both  as  proper  for  con- 
sideration in  rate  cases.  It  is  submitted  that  franchises  should 
not  be  given  a  value  other  than  the  real  investment  in  them,  for 
the  reason  that  the  value  usually  given  them  is  based  on  income. 
As  it  is  proper  income  which  rate  regulation  seeks  to  determine, 
a  logical  result  cannot  be  reached  by  computing  one  on  the  basis 
of  the  other. 

In  determining  a  reasonable  return  the  cost  of  operation  must 
be  allowed  before  net  return  is  considered.  The  test  to  be  applied 
to  ascertain  what  are  proper  factors  in  this  computation  is  that 
the  items  must  be  usual,  necessary  and  reasonable.  In  these  days 
of  scientific  management  a  depreciation  reserve  comes  within  these 
tests.  Expenditures  which  increase  the  investment  are  chargeable 
only  to  capital,  for  otherwise  the  consumer  would  be  obliged  to  pay 
not  only  for  the  use,  but  also  for  the  purchase  price,  of  the  plant. 
Similar  considerations  are  applicable  to  the  question  of  whether 
interest  on  funded  debt  is  a  part  of  the  expense  of  operation. 

What  is  a  fair  net  return  on  present  value  is  really  a  question 
of  fact  which  must  be  determined  by  the  circumstances  of  each 
particular  case.  Briefly,  the  market  or  current  rate  upon  equally 
hazardous  investments  is  determinative,63  for,  while  rates  cannot 
legally  be  reduced  to  a  point  where  they  become  confiscatory,  the 

"*A  thorough  exposition  of  these  cases  will  be  found  in  an  address 
by  Hon.  J.  W.  Bailey  of  Texas,  before  the  New  York  State  Bar  Associa- 
tion, at  Rochester,  N.  Y.,  Jan.  20,  1910,  entitled,  "The  Power  to  Regulate 
Transportation  Charges  by  Statutory  Enactment."  Professor  M.  S.  Ham- 
mond, in  his  recent  book  in  which  "The  Railway  Rate  Theories  of  the 
Interstate  Commerce  Commission"  are  analyzed,  states  that  at  first  the  com- 
mission considered  "value"  of  service  to  be  the  true  theory  of  rate 
making,  but  his  conclusion  is  that  now :  "It  may  then  be  held  to  be  the  well- 
established  opinion  of  the  Interstate  Commerce  Commission,  as  well  as 
of  the  courts,  that  the  test  to  be  applied  to  determine  the  reasonableness 
of  an  entire  system  of  rates  is  whether  these  rates  yield  only  a  fair  return 
on  the  value  of  that  which  is  employed  for  the  public  convenience."  See 
also  Puget  Sound  El.  Ry.  v.  Railroad  Com.  (Wash.  1911)  117  Pac.  739,  743 

""Market"  rate  must  be  carefully  differentiated  from  "legal"   rate. 
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security  of  the  investment  is  not  guaranteed  by  the  public.64 
Rates  which  should  yield  a  fair  return  may  cease  to  do  so 
because  of  competition  or  other  forces,  but  they  are  not  thereby 
rendered  confiscatory.  It  is  under  such  circumstances  that  value 
of  the  service  becomes  an  important  consideration. 

Edward  C.  Baiixy. 
New  York. 

""The  prevailing  rate  of  interest  on  money  loaned,  the  hazard  of  the 
business,  the  life  of  the  property  used,  the  reliance  upon  the  constancy 
of  a  return,  which  depends  largely  upon  the  existence  or  probability  of 
competition,  these,  as  well  as  many  others,  are  proper  matters  for  con- 
sideration. And  in  passing  upon  the  question,  the  fact  should  not  be 
overlooked  that  no  return  whatever  is  guaranteed  to  the  owner  of  the 
public  utility.  Upon  that  score  it  occupies  no  better  ground  than  the 
owner  of  capital  invested  in  a  private  enterprise,"  Home  Telephone  Co. 
v.  Carthage  (Mo.  191 1)   139  S.  W.  547,  553. 
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NOTES. 

Basis  for  the  Survival  of  Powers  Coupled  with  an  Interest. — 
The  authority  to  encumber  or  dispose  of  property,  given  to  a  stranger 
without  interest  therein,  is  a  bare  power  which  the  donee  must  execute 
in  the  name  of  the  donor;1  and,  on  the  principle  qui  facit  per  alium 
facit  per  se,  the  act  is  in  reality  that  of  the  principal  and  not  that  of 
the  agent.2  Moreover,  the  power  of  one  man  to  act  for  another  depends 
on,  and  therefore  cannot  outlive,  the  will  of  the  latter,  and  as  a  general 
rule  it  is  accordingly  revocable  at  any  time  during  his  life.8  Since, 
however,  the  act  authorized  can  only  be  such  as  the  principal  could 
perform  at  the  time  of  the  execution  of  the  power,  the  authority  is 
necessarily  extinguished  by  his  death.4     A  dead  man  can  do  no  act; 

^effersonville  Ass'n  v.   Fisher    (1856)    7  Ind.   699;   McGriff  v.   Porter 
(i8S3)  5  Fla.  373;  Bergen  v.  Bennett  (N.  Y.  1804)  1  Caines  1. 
*Hunt  v.  Rousmanier   (1823)  8  Wheat.  174. 
•Frank  v.  Roe  (1886)  70  Cal.  296,  306. 
*Hawley  v.  Smith's  Adm'r  (1873)   45  Ind.  183,  203. 
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and  neither  the  existence  of  a  contract,  which  is  deemed  to  render  the 
power  irrevocable  during  life,  nor  the  clearest  intention  that  it  should 
survive,  will  prevent  it  from  perishing  with  the  donor.5  On  the  other 
hand,  it  is  often  stated  as  a  maxim,  that  a  "power  coupled  with  an 
interest"  is  not  affected  even  by  the  death  of  the  donor;8  but  the 
frequency  with  which  this  principle  has  been  employed  is  only 
parallelled  by  the  inaccuracy  of  its  application  in  many  modern  cases.7 
Thus  it  has  been  held  that  the  mere  interest  of  the  donee  of  a  power 
in  the  proceeds  of  certain  rents  to  be  collected  would  preserve  the  power 
to  collect  them  from  extinction  even  by  the  death  of  the  donor;8  but 
again,  the  doctrine  of  these  cases  has  been  rejected  on  the  ground  that 
the  power  was  extinguished  by  its  exercise  before  the  interest  came  into 
existence.9  An  analysis  of  this  reasoning  indicates  that  it  is  based 
rather  on  a  mere  construction  of  the  words  "power  coupled  with  an 
interest"  than  upon  any  understanding  of  the  fundamental  principles 
involved.  A  similar  explanation,  moreover,  would  seem  to  account  for 
the  statement  sometimes  made  that  any  interest  in  the  subject-matter, 
present  or  future,10  legal  or  equitable,11  is  sufficient. 

It  is  submitted,  however,  that  a  study  of  these  basic  principles  will 
reveal  a  theory  which  if  consistently  applied,  will  bring  order  out  of 
this  chaos.  It  has  been  shown  that  any  power  which  must  be  exercised 
in  the  donor's  name,  that  is,  a  power  simply  collateral,  perishes  with 
him,  and  it  accordingly  follows  that  no  authority  can  survive  unless 
its  exercise  is  to  be  in  reality  the  act,  not  of  the  donor,  but  of  the 
donee  himself.  Thus  if  a  person  seised  in  fee  granted  a  power  of 
attorney  to  a  stranger  to  deliver  seisin  to  another,  the  stranger,  not 
having  been  seised  himself,  made  livery  in  the  name  and  as  the  act  of 
the  grantor.12  So  also  if  one  made  a  deed  of  feoffment  to  another, 
and  gave  a  letter  of  attorney  to  a  stranger  to  deliver  seisin  to  the 
feoffee,  the  power,  if  unexecuted,  was  extinguished  at  the  death  of  the 
donor,  and  the  tenements  passed  to  his  heirs.13  Conversely,  whenever 
the  agent,  in  addition  to  a  mere  power,  was  given  sufficient  interest 
or  estate  in  the  subject-matter  to  be  clothed  with  authority  to  act  in 
his  own  name,  the  power  could  not  be  destroyed  by  the  principal's 
death.14    Accordingly,  if  the  owner  seised  in  fee  enfeoffed  one  for  life 

"Pacific  Coast  Co.  v.  Anderson   (1901)    107  Fed.  973. 

'Hunt  v.  Rousmanier  supra. 

T"The  power  coupled  with  an  interest  cannot  be  revoked  by  the  per- 
son granting  it,  but  is  necessarily  revoked  by  his  death.  How  can  a  valid 
act  be  done  by  a  dead  man?"  Lord  Ellenborough  in  Watson  v.  King 
(1815)  4  Campb.  272;  see  also  Taylor  v.  Benham  (1847)  5  How.  233; 
Knapp  v.  Alvord   (N.  Y.  1843)   10  Paige  205. 

'Stevens  v.  Sessa  (N.  Y.  1900)  50  App.  Div.  547. 

"Hunt  v.  Rousmanier  supra. 

"See  Bergen  v.  Bennett  supra. 

"Osgood  v.  Franklin  (N.  Y.  1816)  2  Johns.  Ch.  1,  20.  Although  an 
equitable  interest  in  the  donee  might  be  sufficient  to  support  a  power  to 
appoint  an  equitable  successor,  there  is  no  logical  principle  by  which  it 
could  cause  a  power  to  convey  a  legal  estate  to  survive. 

"1   Preston,  Abstract  of  Titles,  293. 

"Litt,  Tenures,  §  66. 

"Sulphur  Mines  Co.  v.  Thompson  (1896)  93  Va.  293,  310;  Hunt  v. 
Ennis  (1821)  Fed.  Cas.  6,889;  Toovey  v.  Turner  (1907)  76  L.  J.  Ch.  213; 
Benneson  v.  Savage  (1889)  130  111.  352,  365;  contra,  Frederick's  Appeal 
(1866)   52  Pa.  338. 
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and  made  livery  of  seisin  to  him,  at  the  same  time  granting  him  an 
authority,  in  the  nature  of  a  power  appendant  to  his  estate,  to  convey 
to  a  third  person  in  fee,  the  donee,  seised  in  fact,  made  livery  as  his 
own  act,  and  the  grantee  received  the  seisin,  not  from  the  original 
owner,  who  was  no  longer  seised,  but  from  the  donee  of  the  power, 
and,  by  virtue  of  the  authority  of  the  donor,  received  it  free  from 
claims  by  or  through  him,  thus  being  endowed  with  an  estate  greater 
than  the  donee  had  ever  had.  By  the  making  of  the  deed  and  the 
giving  of  the  additional  power,  the  grantor  had  done  all  that  was 
necessary  on  his  part  to  complete  the  alienation,  and  his  continued 
life  was  therefore  unnecessary  to  preserve  the  existence  of  the  power.15 
It  follows  from  the  same  principle,  that  where  the  grantor  gave  with 
the  life  estate  an  authority  to  devise  in  fee,  thus  creating  a  power  in 
gross,  the  authority  survives,  and  the  appointment  made  thereunder 
is  good.  These  principles  were  involved  in  the  recent  case  of  Dixon 
v.  Dixon  (Kan.  1911)  116  Pac.  886.  A  husband  having  conveyed  real 
property  to  his  wife  for  life,  with  a  power  to  devise  the  fee  to  one  or 
more  of  the  children,  died  before  she  made  the  appointment,  and  the 
Supreme  Court  of  Kansas  quite  properly  held  that  the  appointment 
was  good.  A  consistent  application  of  the  foregoing  doctrines,  it  is 
submitted,  would  have  avoided  the  confusion  which,  as  above  indi- 
cated,16 prevails  among  the  authorities.  A  great  part  of  these  case3 
apparently  result  in  a  rule  giving  the  donee  of  the  power  an  authority 
to  compel  the  heir  or  personal  representative  of  the  donor  to  make  the 
disposition  of  the  subject-matter  necessary  to  effectuate  the  tatter's 
intention,  and  ignore  the  true  limitations  of  the  much  abused  maxim 
that  a  power  coupled  with  an  interest  survives. 


Exercise  op  a  Power  op  Appointment  as  Affecting  the  Eelation 
of  the  Appointor  to  the  Subject-Matter. — A  power  of  appointment 
being  a  power  of  disposition  given  to  a  person  over  property  not  his 
own  by  one  who  directs  the  mode  in  which  that  power  shall  be  exer- 
cised,1 the  existence  of  such  a  power  implies  no  other  relation  between 
the  subject-matter  and  the  donee  than  a  mere  authority  on  the  part  of 
the  latter  to  designate  the  person  to  whom  the  property  is  to  go.  The 
donee  takes  no  estate  by  virtue  of  the  power,2  and  even  in  the  case  of 
a  life  estate,  the  fact  that  the  holder  may  have  a  power  to  appoint 
the  remainder  does  not  enlarge  or  affect  that  estate.3  Nor  is  a  power 
liable  to  be  attached  or  taken  in  execution.4  Consequently  property 
subject  to  a  power  of  appointment  is  in  no  sense  assets  of  the 
appointor  so  long  at  least  as  the  power  remains  unexecuted.5  Thus  if 
one  by  will  authorizes  his  executors  to  sell  his  lands  they  are  able  to 
give  a  good  title;  yet  the  executors  thereby  take  no  estate,  that  being 

"See  Co.  Litt.,  (Hargrave's  13th  ed.)  52-6;  1  Sugden,  Powers,  (7th  ed.) 
122. 

"See  cases  cited  in  note  7  supra. 

^reme  v.  Clement  (1881)  50  L.  J.  Ch.  50;  see  Farwell,  Powers,  1. 
*Goodill  v.  Brigham   (1708)   1  B.  &  P.  192;  Burleigh  v.  Clough   (1872) 
52  N.  H.  267;  Farwell,  Powers,  2. 

•Livingston  v.  Murray  (1877)  68  N.  Y.  485. 
4Holmes  v.  Coghill  (1806)  12  Ves.  Jr.  206. 
*Ex  parte  Gilchrist  (1886)  L.  R.  17  Q.  B.  D.  521. 
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in  the  heirs  until  the  power  is  exercised.6  Nor  does  the  exercise  of  the 
power  give  the  appointor  any  estate  in  the  property;  clearly  the  execu- 
tors, in  the  case  supposed  above,  can  have  no  interest  after  the  sale 
of  the  property.  On  the  contrary,  the  exercise  of  the  power  is  not  an 
act  of  dominion  or  ownership  and  does  not  operate  as  a  conveyance 
or  devise.7  It  may  be  performed  by  one  who  could  not  legally  do  the 
same  act  with  reference  to  his  own  property,  as  in  the  cases  of  an 
infant8  and  of  a  married  woman,9  a  fact  which  shows  that  the  effect 
is  not  momentarily  to  vest  the  property  in  the  appointor  and  pass  it 
thence  to  the  appointee.  On  the  contrary,  a  power  of  appointment 
is  only  an  authority  enabling  one  person  to  dispose  of  the  interest 
that  is  vested  in  another,10  and  what  is  done  under  it  is  to  be  attrib- 
uted to  the  instrument  which  created  the  power,  and  not  to  that  by 
which  it  was  exercised.11  The  situation,  then,  amounts  to  this,  that 
the  power  operates  upon  a  stranger's  property  in  favor  of  a  stranger, 
without  in  any  manner  affecting  the  estate  of  the  appointor.12  Accord- 
ingly it  has  been  held  that  appointed  property  cannot  be  taxed  under  a 
statute  as  a  legacy  of  the  appointor,  as  the  legacy  is  not  his,  but  that 
of  the  donor  of  the  power.13 

Consequently  it  seems  clear  that  the  act  of  exercising  a  power  of 
appointment  cannot  give  the  appointor  any  greater  interest  in  the 
subject-matter  than  he  previously  possessed,  and  upon  principle  the 
established  rule  that  one  who  exercises  a  general  power  of  appointment 
over  property  thereby  renders  it  his  assets  for  the  purpose  of  satisfy- 
ing his  creditors,  is  therefore  unsound.14  This  departure  from  prin- 
ciple seems  to  have  resulted  from  extending  the  authority  of  certain 
cases  beyond  what  the  facts  called  for.  The  doctrine  originated16  in 
cases  where  one  conveying  property,  at  the  time  of  the  conveyance 
reserved  a  power  of  appointment  over  the  same  property,16  a  practice 
which  manifestly  might  result  in  frauds  upon  creditors  unless  it  were 
held  to  render  the  subject-matter  assets  of  the  appointor;  and  Lord 
Hardwicke  regarded  the  rule  as  analogous  to  that  against  fraudulent 
conveyances.17    From  these  cases  the  rule  by  a  not  unnatural  mis- 

"Farwell,  Powers,  2. 

'Heath  v.  Withington  (Mass.  1850)  6  Cush.  497;  Osgood  v.  Bliss  (1885) 
141  Mass.  474;  Roach  v.  Wadham  (1805)  6  East  289;  In  re  Devon's 
Settled  Estates,  L.  R.  [1806]  2  Ch.  562. 

'In  re  d'Angibau  (1880)  L.  R.  IS  Ch.  Div.  228. 

"Burnett  v.  Mann  (1748)  1  Ves.  Sr.  156;  see  Peacock  v.  Monk  (1750) 
2  Ves.  Sr.  190. 

10Goodill  v.  Brigham  supra;  Osgood  v.  Bliss  supra;  see  Wales'  Admr. 
v.  Bowdish's  Exr.  (1888)  61  Vt.  23. 

"Heath  v.  Withington  supra;  Osgood  v.  Bliss  supra;  Roach  v.  Wadham 
supra;  In  re  Devon's  Settled  Estates  supra. 

"Heath  v.  Withington  supra. 

"Emmons  v.  Shaw   (1898)    171  Mass.  410. 

"Comw.  v.  Daffield  (1849)  12  Pa.  277;  Wales'  Admr.  v.  Bowdish's 
Exr.  supra;  Clapp  v.  Ingraham  (1879)  126  Mass.  200;  1  Story,  Eq.  Jur., 
(13th  ed.)   §  176  and  note. 

"Thompson  v.  Towne  (1694)  2  Vern.  319  is  said  to  be  the  original 
case.  See  Wales'  Admr.  v.  Bowdish's  Exr.  supra;  Clapp  v.  Ingraham 
supra. 

"Thompson  v.  Towne  supra;  Lord  Townshend  v.  Windham   (1750)   2 
Ves.  Sr.  1 ;  see  Wales'  Admr.  v.  Bowdish's  Exr.  supra. 
"Lord  Townshend  v.  Windham  supra. 
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apprehension  came  to  embrace  all  those  where  a  general  power  of 
appointment  is  exercised,  even  though  the  donee  never  had  any  inter- 
est in  the  subject-matter;18  an  extension  which  seems  unfortunate 
since  it  leaves  out  of  view  the  fact  that  what  is  being  done  affects  the 
donor's  property  and  is  done  under  his  instrument  and  pursuant  to  his 
intention,  thus  depriving  him  of  the  possibility  of  leaving  to 
another's  discretion  the  disposition,  for  instance,  of  a  remainder,  with- 
out subjecting  it  to  the  payment  of  that  other's  debts.19 

Though  the  application  of  the  rule  to  cases  involving  creditors' 
rights  seems  thoroughly  established,  yet  in  view  of  the  foregoing  con- 
siderations any  extension  of  it  to  cases  where  there  is  no  question  of 
such  rights,  would  seem  to  be  undesirable.  Nevertheless,  in  In  re 
Pryce  (1911)  58  L.  J.  Ch.  Div.  525,  such  an  extension  has  been  made. 
A  domiciled  Dutchwoman  had  under  an  English  will  the  income  for 
life  of  a  trust  estate  in  the  hands  of  English  trustees,  the  property 
after  her  death  to  be  held  on  trust  for  such  persons  as  she  should  by 
will  appoint.  By  her  will  she  appointed  her  husband  as  her  sole  heir 
to  so  much  of  her  property  as  under  the  law  she  could  dispose  of  in 
his  favor.20  Under  the  Dutch  law  he  could  take  but  seven -eighths  of 
the  testatrix's  property  and  the  court  held  that  that  law  was  applica- 
ble to  the  property  subject  to  the  power  of  appointment,  conceiving 
that  since  the  exercise  of  a  general  power  of  appointment  renders  the 
subject-matter  assets  for  the  benefit  of  creditors,  it  must  render  it 
assets  in  such  sense  as  to  subject  it  to  the  law  of  the  domicile  of  the 
appointor.  Had  the  court  adopted  the  view,  conformable  to  sound 
principle,  that  the  testatrix  by  exercising  the  power  in  her  will  acted 
as  the  proxy  of  the  donor  of  the  power,  and  caused  the  property  to 
pass  to  her  husband  not  by  virtue  of  the  will,  but  under  the  instrument 
creating  the  power,  and  direct  from  the  trustees  to  the  appointee,  a 
different  result  would  have  been  reached.  It  is  submitted  that  this  is 
the  view  which  the  court  should  have  taken. 


Contribution  Between  Joint  Tort-Feasors. — The  expansion  of 
the  right  to  contribution  is  an  excellent  example  of  the  flexibility  with 
which  the  common  law  adjusts  itself  to  changing  economic  conditions. 
Applied  first  to  contracts1  and  confined  to  the  jurisdiction  of  equity, 
it  was  not  until  the  beginning  of  the  last  century  that  even  a  surety 
was  allowed  to  sue  at  law  for  contribution  from  his  co-sureties.2 
Accordingly,  when  this  right  was  invoked  as  a  result  of  a  judgment  in 
tort,  and  was,  moreover,  advanced  in  an  action  on  the  case,  it  is  not 
surprising  to  find  that  it  was  summarily  denied.  The  decision  in  this 
case  of  Merryweather  v.  Nixan3  was  supposed  to  embody  the  general 
rule  that  no  contribution  should  be  allowed  between  joint  tort-feasors, 
and  for  a  time  it  was  followed  with  undue  strictness.     The  considera- 

"Clapp  v.  Ingraham  supra;  Olney  v.  Balch   (1891)    154  Mass.  318. 

"But  see  Clapp  v.  Ingraham  supra,  where  the  rule  is  referred  to  as 
eminently  just. 

*°In  England,  under  the  Wills  Act,  1  Vict.  c.  26  §  27,  these  words  would 
operate  as  an  execution  of  the  power. 

'See  counsels'  arguments  in  Lingard  v.  Bromley  (1812)  1  Ves.  &  Beame 
114. 

'Cowell  v.  Edwards  (1800)  2  B.  &  P.  268. 
'(1799)  8  Term  Rep.  186. 
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tions  most  apparent  to  the  courts  in  these  cases  seem  to  have  been  the 
maxim  ex  turpi  causa  non  oritur  actio,  and  further,  the  supposed 
intimidating  effect  upon  tort-feasors  of  the  possibility  of  each  one 
being  made  solely  responsible.4  Of  course  such  a  broadly  stated  rule 
could  not  be  free  from  exceptions,  and  so  many  of  the  latter  were 
introduced  and  recognized  that  it  now  can  hardly  be  called  a  rule.5' 
Thus  it  was  early  recognized  that  the  hardship  would  be  intolerable 
were  contribution  denied  to  a  private  citizen  who,  at  the  command  of 
an  official,  committed  an  act  which  the  latter  was  apparently  able  to 
authorize.6  And  a  similar  dictum  dropped  from  the  court  in  the 
Merryweather  Case  to  the  effect  that  the  decision  therein  would  not 
affect  the  right  of  indemnity  where  one  man  employed  another  to  do 
acts  not  unlawful  per  se,  for  the  purpose  of  asserting  a  right.  Again, 
it  is  now  well  settled  that  a  master  can  recover  over  from  his  servant,7 
or  a  principal  from  his  agent,8  if  the  subordinate  is  guilty  of  active 
misfeasance  and  the  superior  is  only  constructively  a  wrong-doer;  and 
a  common  carrier  could  similarly  recoup  a  liability  incurred  by  the 
innocent  acceptance  of  converted  goods.9  Conversely,  the  conception 
of  an  official's  obligation  to  contribute  in  certain  situations  has  been 
widened  so  as  to  embrace  cases  where  the  servant  or  agent  becomes 
liable  for  committing  an  act  which  he  reasonably  believed  his  superior 
could  authorize.10  So  also  joint  attaching  creditors  are  answerable  to 
their  agent,  the  sheriff,  and  among  themselves  for  indemnity  and 
contribution  respectively  if  the  attachment  proves  to  be  wrongful.11 
The  doctrine  of  the  foregoing  cases  then  seems  to  be  that  when  a  man 
has  committed  an  act  not  clearly  unlawful,  immoral,  or  a  violation  of 
"public  policy,"  and  which  he  might  reasonably  have  thought  himself 
justified  in  committing,  or  when  he  is  only  constructively  a  wrong- 
doer, he  should  be  allowed  indemnity  or  contribution12  for  the  liability 
he  incurs.  Thus,  for  example,  in  the  field  of  negligence,  where  one 
defendant  has  a  primary  liability  imposed  upon  it  by  law,  it  should 
clearly  be  allowed  recovery  against  the  other,  whose  active  default  has 
caused  an  actionable  injury,13  and  similarly,  where  the  negligence  was 
equal,  contribution  should  be  allowed  under  the  foregoing  rule. 

*Rhea  v.  White   (Tenn.  1859)   3  Head  121. 

BBailey  v.  Bussing   (1859)   28  Conn.  455. 

"Battersey's  Case  (1623)  Winche  48.  This  case  was  not  cited  in  Merry- 
weather  v.  Nixan  supra,  nor  were  counsel  in  the  latter  case  able  to  find 
any  decision  in  point. 

TReeve,  Domestic  Relations,    (2d  ed.)   373. 

"Story,  Agency,  (8th  Am.  ed.)  §  217-c. 

•See  M.  K.  &  T.  Ry.  Co.  v.  Vance  (Tex.  1897)  41  S.  W.  167;  Smith  v. 
Foran  (1875)  43  Conn.  244. 

"Moore  v.  Appleton  (1855)  26  Ala.  633;  Adamson  v.  Jarvis  (1827)  4 
Bing.  66. 

"Selz  v.  Guthman  (1896)  62  111.  App.  624.  Cf.  Brewster  v.  Gauss  (1866) 
2,7  Mo.  518.  In  order  to  allow  contribution  a  point  has  sometimes  been 
strained,  and  attaching  creditors  have  been  held  to  be  joint  tort-feasors,  even 
where  they  did  not  act  in  concert,  Vandiver  v.  Pollak  (1894)  107  Ala. 
547- 

"As  to  indemnity  and  contribution  depending  upon  the  same  principle, 
see  Gulf,  etc.  Ry.  Co.  v.  Galveston,  etc.  Ry.  Co.   (1892)  83  Tex.  509. 

"Robbins  v.  Chicago  City  (1866)  4  Wall.  657;  Westfield  Co.  v.  Eagle- 
town  Co.  (1895)  13  Ind.  App.  481 ;  C.  &  O.  Canal  Co.  v.  Allegheny  County 
Commrs.   (1881)    57  Md.  201.     This  is  particularly  true  of  municipalities 
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Another  aspect  of  the  question  was  involved  in  the  recent  case  of 
Southwestern  Tel.  &  Tel.  Co.  v.  Sanders  (Tex.  1911)  138  S.  W.  1181, 
which  held  that  one  of  two  defendants  charged  with  negligence  was 
not  entitled  to  contribution  from  the  other,  unless  the  original  plain- 
tiff could  recover  against  the  second  defendant;  and  that  if  the  neg- 
ligence of  one  defendant  merely  created  the  condition,  which  with  the 
active  negligence  of  the  other  caused  the  injury,  the  latter  could  not 
have  contribution  from  the  former.  The  first  proposition  is  clearly 
correct,  for  as  contribution  springs  from  a  general  equity  founded  on 
an  equality  of  burdens  and  benefits,  a  plaintiff  must  show  that  his 
payment  has  removed  a  common  burden,  whereby  the  defendant  has 
been  benefited.14  The  second  proposition  moreover  follows  from  the 
first,  since  the  purely  conditional  negligence  could  not  create  the 
requisite  burden  of  liability.15  This  case  clearly  demonstrates  the 
character  of  the  remedy.  Undoubtedly  the  obligation  to  contribute 
originally  springs  from  a  principle  of  equity.  The  later  cases,  how- 
ever, bear  out  what  seems  to  be  the  better  view,  that  an  implied 
assumpsit  arises;16  that  since  one  person  has  removed  a  burden  from 
another's  shoulders  by  satisfying,  not  officiously,  an  obligation  which 
the  latter  was  bound  to  discharge,  the  one  thus  benefited  is  liable,  on 
the  elementary  principles  of  quasi-contract,  either  to  indemnity  or 
contribution,  according  to  the  degree  of  the  other's  responsibility  for 
the  original  wrong.  The  very  statement  of  this  principle,  however, 
suggests  a  limitation  which,  though  of  only  occasional  occurrence, 
should  be  borne  in  mind  in  view  of  the  tendency  in  recent  years  to 
allow  contribution  even  where,  for  instance,  a  defendant  had,  though 
unwittingly,  incurred  a  criminal  liability.17  The  doctrine  of  par 
delictum,  evoked  as  it  is  by  actions  committed  in  mere  ignorance  of 
the  moral  quality  of  an  offence  or  of  the  law  relating  thereto,  as  well 
as  by  acts  and  contracts  more  actively  illegal,  restricts  the  remedy 
within  the  bounds  of  public  policy.18  In  such  cases,  and  in  those 
alone,19  it  should  accordingly  be  the  determining  factor.  If  the  Scotch 
terms  of  "delict"  and  "quasi-delict,"20  embodying  as  they  do  the  dis- 
tinctions above  pointed  out,  could  be  imported  into  our  legal  phrase- 
ology, it  is  believed  that  the  whole  doctrine  would  be  cleared  of  its 
last  elements  of  confusion;  but  in  default  thereof,  a  thorough  recog- 
nition and  acceptance  of  these  distinctions  will  lead  to  the  same  result. 

and  kindred  corporations,  for  were  the  law  otherwise  there  would  no  longer 
be  any  liability  over  to  municipal  corporations,  and  accordingly  their  rights 
would  have  to  depend  upon  a  different  rule  of  decision  from  that  applying 
to  private  persons.     Chicago  City  v.  Robbins  (1862)  67  U.  S.  418. 

"Screven  v.  Joyner  (S.  C.  1833)  1  Hill  Eq.  252. 

"See  Nashua  Iron  Co.  v.  Worcester  Ry.  Co.  (1882)  62  N.  H.  159. 

"Drummond  v.  Yager  (1882)  10  111.  App.  380;  see  further  Peck  v.  Ellis 
(N.  Y.  1816)  2  Johns.  Ch.   131,  136. 

"Burrows  v.  Rhodes  L.  R.  [1899]  1  Q-  B.  816.  See  11  Columbia  Law 
Review  294.  And  see  further  Nickerson  v.  Wheeler  (1875)  118  Mass.  295; 
Goldsborough  v.  Darst  (1881)  9  111.  App.  205.  It  is  submitted,  however, 
that  the  latter  case  goes  entirely  too  far  and  is  based  on  a  misapprehension 
of  the  true  distinction  to  be  drawn. 

"See  11  Columbia  Law  Review  92. 

"Inhabitants  of  Lowell  v.  Boston  and  Lowell  Ry.  (Mass.  18^9)  23 
Pick.  24. 

"See  Palmer  v.  Wick  L.  R.  [1894]  App.  Cas.  318.  See  also  Langdell, 
Equity  Jurisdiction,    (2d  ed.)    238. 
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The  Wife's  Interest  in  the  Community  as  a  Vested  Right. — 
Since  by  the  common  law  no  co-ownership  resulted  from  marriage,1 
the  relative  rights  of  the  husband  and  wife  during  coverture,  under 
the  community  system  which  exists  in  a  number  of  the  United  States, 
are  not  affected  by  common  law  precedents,  but  must  be  determined 
by  an  examination  of  the  Code  Napoleon  and  the  Spanish  and  Mexi- 
can law,2  from  which  the  institution,  in  its  statutory  form,  was  princi- 
pally derived.3  The  various  codifications  of  the  community  States  are 
so  closely  modeled  on  this  law  as  it  existed  under  the  French,  Spanish 
and  Mexican  dominions4  that  the  most  important  variations  seem  to 
be  either  limitations  on  the  power  of  the  husband  as  agent  of  the 
community,  made  with  the  purpose  of  affording  better  protection  to 
the  wife's  interest,  or  regulations  of  dissolution  and  inheritance.6  A 
substantial  similarity,  however,  existed  between  the  codes  on  this  sub- 
ject. All  property  acquired  during  the  marriage  by  "onerous"  title  or 
jointly  by  "lucrative"  title  belonged  to  the  community,6  a  creature  of 
the  statute  sui  generis,  and  on  its  dissolution  was  divided  equally 
between  the  parties  or  their  heirs,  subject  to  the  common  debts.7  In 
the  case  of  a  separation  caused  by  the  adultery  of  one  party,  however, 
all  acquets  and  gains  fell  to  the  innocent  party.8  The  foundation  for 
the  system  seems  to  have  been  the  idea  of  a  just  recognition  of  the 
wife's  services,  on  the  ground  that  she  contributed  equally  with  the 
husband  to  the  acquisition  of  the  property,  and  secondarily  the  belief 
that  both  would  thus  be  stimulated  to  labor  and  care  in  behalf  of  one 
another.9  The  relation  has  often  been  loosely  termed  a  partnership, 
but  the  inaptness  of  this  expression  is  apparent.10  The  husband  was 
the  manager  and  in  the  absence  of  fraud  or  express  legislative  restric- 
tion was  authorized  to  deal  with  the  community  acquets  and  gains 
in  all  respects  as  if  he  were  the  owner  thereof.11 

1See  Freeman,  Cotenancy  and  Partnership,   (2nd  ed.)   §  121. 

2See  Meyer  v.  Kinzer  (1859)  12  Cal.  247.  Other  community  systems 
have  had  slight  influence  only. 

"See  3  Ballard,  Digest  of  Real  Property,  §  70. 

4See  Bruneau  v.  Bruneau's  Ex'r  (La.  1821)  9  Martin  217;  Spreckels  v. 
Spreckels  (1897)  116  Cal.  339;  Strong  v.  Eakin  (1901)  11  N.  M.  107;  Brot- 
ton  v.  Langert  (1890)  1  Wash.  73;  Warburton  v.  White  (1899)  176  U.  S. 
484. 

"See  Reade  v.  de  Lea  (1908)  14  N.  M.  44,  reversed  by  Arnett  v.  Reade 
(1911)  31  Sup.  Ct.  426.  For  a  comparison  of  the  statutes  on  the  subject 
see  Ballinger,  Community  Property,  Appendix. 

"Property  acquired  by  lucrative  title  included  that  received  by  gift,  de- 
vise, bequest,  or  inheritance.  All  else  was  acquired  by  onerous  title.  See 
Freeman,  Cotenancy  and  Partnership,  (2nd  ed.)  §  133;  Schmidt,  Civil  Law 
of  Spain  and  Mexico,  Arts.  44,  46;  Piatt,  Right  of  Married  Women,  §  7; 
Noe  v.  Card  (i860)  14  Cal.  577,  597  5  Davis  v.  Compton  (1858)  13  La. 
Ann.  396. 

7Thompson  v.  Cragg  (1859)  24  Tex.  582,  598. 

"Garrozi  v.  Dastas  (1907)  204  U.  S.  64. 

"See  Meyer  v.  Kinzer  supra;  1  La  Serna,  Derecho  Civil  Y  Penal 
Espaiia  384. 

l0See  3  Ballard,  Digest  of  Real  Property,  §§  70,  78.  While  the  husband 
was  personally  liable  for  community  debts,  the  wife  was  not.  See  Suc- 
cession of  Cason  (1880)  32  La.  Ann.  790. 

"See  3  Ballard,  Digest  of  Real  Property,  §  75;  Schmidt,  Civil  Law  of 
Spain  and  Mexico,  Arts.  51,  52,  54;  Ray  v.  Ray   (1874)   1  Ida.  566. 
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Largely,  it  would  appear,  because  of  this  complete  control  of  the 
husband,  the  courts  have  frequently  been  led  to  doubt  the  reality  of 
the  wife's  interest  in  the  common  property  during  the  continuance 
of  the  marriage  relation.12  Thus,  it  is  pointed  out,  suits  affecting  com- 
mon interests  must  be  brought  in  the  name  of  the  former;  and  the 
wife  is  not  a  party.13  Again,  if  common  property  be  stolen,  the  indict- 
ment alleges  that  he  is  the  owner,14  and  it  seems  that  the  wife's  con- 
sent cannot  be  pleaded  by  the  thief;15  and  furthermore,  it  is  urged,  the 
common  property  is  liable  to  seizure  for  the  debts  of  the  husband 
contracted  before  marriage.16  Having  considered  the  foregoing  indi- 
cations of  the  fullness  of  the  husband's  power,  these  courts  then  pro- 
ceed to  demolish  what  they  apparently  regard  as  the  most  forceful 
argument  for  a  present  interest  in  the  wife,  her  power  to  attack  a 
fraudulent  conveyance  made  by  the  husband.17  Finally,  by  means  of 
the  much  abused  common  law  reasoning  that  an  unenforceable  right 
is  no  right  at  all,  they  conclude  that  the  husband's  absolute  power 
of  management  vests  him  with  actual  ownership,  and  that  the  wife's 
interest  is  fictitious — "a  mere  expectancy,"  in  the  often  quoted  words 
of  Justice  Field.18  Manifestly,  however,  the  presence  of  the  wife  could 
not  be  required  as  a  party  in  suits  affecting  the  common  possessions, 
nor  could  her  acquiescence  in  the  supposed  case  of  larceny  be  permitted 
to  shield  the  thief,  without  endowing  her  with  a  share  of  the  hus- 
band's power  of  management.  Furthermore,  the  fact  that  the  com- 
munity is  liable  equally  for  the  wife's  antenuptial  debts  destroys  the 
supposed  force  of  the  argument  that  it  is  liable  for  the  husband's.10 
Her  rights,  however,  are  not  proved  merely  by  negative  reasoning; 
and  when  common  law  conceptions  are  thrust  aside,  many  evidences 
of  the  substantiality  of  her  interest  appear.  For  example,  in  several 
jurisdictions  the  wife's  consent  is  now  essential  to  an  alienation  of 
real  estate;20  while  in  one  State,  the  community  is  liable  only  for 
community  obligations.21  Again  the  wife's  half  seems  to  have  been 
subject  to  confiscation  without  affecting  that  of  the  husband,22  while 
the  community  is  always  liable  for  her  support.  On  the  husband's 
insanity,  imprisonment,  or  abandonment  of  the  wife,  control  seems 

"See  Guice  v.  Lawrence  (1847)  2  La.  Ann.  226;  Moreau  v.  Delche- 
mendy   (1853)    18  Mo.  522;  Spreckels  v.  Spreckels  supra. 

"See  Reade  v.  de  Lea  supra;  Spreckels  v.  Spreckels  supra. 

"State  v.  Gafferty  (1887)  2  La.  Ann.  265. 

"See  People  v.  Swalm  (1889)  80  Cal.  46. 

"Davis  v.  Compton  supra. 

"Obviously,  by  many  analogies  the  fact  that  the  wife  is  entitled  to 
protection  against  fraud  presupposes  in  her  no  vested  right ;  see  24  Harv. 
L.  Rev.  653;  and  whether  the  wife  can  during  coverture  bring  her  action 
against  the  husband  seems  debatable.  See  Greiner  v.  Greiner  (1881)  58 
Cal.  115. 

"See  Van  Maren  v.  Johnson   (i860)    15  Cal.  308. 

"Van  Maren  v.  Johnson  supra. 

"See  Spreckels  v.  Spreckels  supra;  Reade  v.  de  Lea  supra;  Brotton  v. 
Langert  supra.  These  statutes  have  not  altered  the  relative  rights  of  the 
spouses  as  they  previously  existed.  Warburton  v.  White  supra;  Arnett  v. 
Reade  supra. 

21Brotton  v.  Langert  supra;  see  Milne  v.  Kane  (Wash.  1911)  116  Pac. 
659- 

"See  Reade  v.  de  Lea  supra  (dissenting  opinion). 
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to  pass  to  her.23  Manifestly  both  where  the  wife  is  accorded  the  right 
of  testamentary  disposition,24  and  where  her  successors  are  deemed 
heirs,25  her  interest  must  be  a  vested  one  subject  to  defeat  by  the 
other  spouse.  Her  devisees  or  heirs  can  take  no  more  than  she  pos- 
sesses. 

In  the  late  case  of  Mazzei  v.  Gruis  et  al.  (La.  1911)  55  So.  555,  the 
court  adhered  to  this  test  and  held  that  on  the  death  of  the  wife  an 
undivided  half  interest  vested  immediately  in  her  heirs  subject  under 
a  statute  to  the  usufruct  of  the  husband,  thus  again  recognizing  the 
doctrine  here  contended  for.26  As  stated  by  Justice  White,  "It  is  a 
misconception  *  *  *  to  suppose  that  because  power  was  vested  in 
the  husband  to  dispose  of  the  community  acquired  during  marriage, 
as  if  it  were  his  own,  therefore  by  law  the  community  property 
belonged  solely  to  the  husband."27  The  objection  that  the  wife  has  no 
interest  in  the  acquisitions  and  gains  until  the  marriage  is  dissolved 
confounds  the  power  of  the  husband  to  defeat  the  right,  with  its 
existence.28  The  mind  steeped  in  the  common  law  should  not  lose 
sight  of  the  fact  that  the  community  is  a  creature  of  law  sui  generis, 
and  that  management  and  disposal  are  given  the  husband,  not  on  the 
ground  of  any  greater  interest,  but  merely  for  supposed  reasons  of 
public  policy  and  social  economy.29 


Powers  of  a  Court  to  Effectuate  the  Intention  of  a  Testator. — 
It  is  axiomatic  that  the  intention  of  a  testator  is  the  soundest  basis 
for  the  judicial  construction  of  a  will,  and  it  is  equally  clear  that  this 

"No  case  has  been  found  which  decided  that  the  entire  control  passed 
to  the  wife ;  but  on  the  other  hand  it  is  difficult  to  conceive  of  a  case  where 
such  a  broad  holding  would  be  necessary  to  the  decision.  Zimpleman  v. 
Robb  (1880)  53  Tex.  274;  Slater  v.  Neal  (1885)  64  Tex.  222;  Forbes  v. 
Moor  (1869)  32  Tex.  195;  See  Hall  v.  Johns  (1909)  17  Ida.  224. 

"Brown  v.  Pridgen   (1882)   56  Tex.  124. 

MSee  Reade  v.  de  Lea  supra  (dissenting  opinion)  ;  Glasscock  v.  Clark 
(1881)  33  La.  Ann.  584;  Tugwell  v.  Tugwell  (1880)  32  La.  Ann.  848. 

*8This  view  is  also  taken  in  Arizona,  New  Mexico  and  Washington,  see 
note  to  In  re  Ingram  12  Am.  St.  Rep.  80,  90,  and  was  announced  in  early 
Texas  cases.  Clark  v.  Nolan  (1873)  38  Tex.  416.  The  Texas  courts 
now,  however,  though  holding  the  beneficial  interests  of  the  spouses  equal, 
declare  the  legal  title  to  be  in  the  husband;  Edwards  v.  Brown  (1887)  68 
Tex.  329;  Patty  v.  Middleton  (1891)  82  Tex.  586;  while  in  California 
and  Idaho  the  courts,  apparently  misled  by  false  common  law  analogies, 
by  a  failure  to  see  live  indications  of  the  wife's  interest  and  possibly  by 
a  confusion  of  community  systems,  hold  that  the  wife's  interest  during 
coverture  is  the  expectancy  of  an  heir.  Van  Maren  v.  Johnson  supra; 
Estate  of  Moffitt  (1908)  153  Cal.  359;  Hall  v.  Johns  supra.  It  is  sug- 
gested that  translation  of  community  terms  may  have  caused  confusion 
also.  See  Reade  v.  de  Lea  supra  (dissenting  opinion).  By  the  French 
law  prior  to  the  Napoleon  Code,  indeed,  the  wife's  right  was  apparently 
regarded  lightly,  but  the  Code  Napoleon  and  the  Spanish  law  before  the 
Spanish  Code  recognized  that  she  had  a  substantial  right.  See  Garrozi  v. 
Dastas  supra;  cf.  Thompson  v.  Cragg  supra. 

"Warburton  v.  White  supra  497. 

fflDixon  v.  Dixon's  Ex'r  (1832)  4  La.  188;  Wright  v.  Hays  (1853)  10 
Tex.  130. 

"See  Warburton  v.  White  supra;  Taylor  v.  Murphy  (1878)  50  Tex. 
291,  301;  Smith  v.  Smith  (1859)  12  Cal.  217;  Garrozi  v.  Dastas  supra. 
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intention  must  be  gathered  from  the  expressions  in  the  will.1  How- 
ever, the  question  presented  is  not  merely,  as  some  courts  have  held, 
what  is  the  meaning  of  the  words,2  but  furthermore  whether  the  mean- 
ing is  sufficiently  expressed  to  give  validity  to  the  scheme  of  disposi- 
tion admittedly  in  the  testator's  mind,3  and  whether  it  is  consistent 
with  rules  of  law.4  Thus  while  considerable  latitude  is  allowed  in 
ascertaining  what  the  true  intention  may  be,  it  is  fundamental  that 
it  should  be  gathered  from  the  will  alone,  regardless  of  the  legal  con- 
sequences which  may  follow.5  Otherwise  it  would  be  not  the  actual 
intention  of  the  testator  which  is  devolved,  but  a  purely  conjectural 
fabrication  of  what  he  might  have  intended.  As  intention  is  first  to 
be  ascertained,  it  seems  permissible  to  admit  evidence  to  show  for 
instance  that  a  testator  had  designated  a  certain  lot  by  the  wrong 
number,  on  the  ground  that  his  expression,  correctly  interpreted, 
indicated  the  right  lot,8  for  intention  may  only  be  shown  by  conven- 
tional symbols,  which  are  at  best  ambiguous,  and  the  fact  that  this 
particular  testator  used  a  symbol  differing  from  that  of  most  men 
should  not  preclude  its  proper  interpretation;  nor  would  it  at  all  fol- 
low from  this  that  evidence  of  a  general  intention  may  be  introduced 
to  make  a  positive  addition  to  a  will,  which  clearly  cannot  be  done.7 
Nor  is  there  any  substantial  objection  to  the  implication  of  a  life 
estate  in  A  where  there  is  a  gift  to  B  after  the  death  of  A,8  such 
intention  being  clear  from  the  general  scheme  of  the  will;  and  even 
in  the  case  of  an  ambiguous  clause  which  will  admit  of  either  a  valid 
or  an  illegal  interpretation  the  court  is  justified  in  effectuating  the 
valid  one,  as  the  opposite  course  would  result  in  the  wanton  destruc- 
tion of  wills.9  Where  the  gift  is  incomplete,  however,  or  the  testator 
has  failed  to  provide  for  a  certain  contingency  which  in  fact  occurs,10 
the  court  cannot  complete  the  will  so  as  to  give  validity  to  any  gift 
not  expressed  or  clearly  to  be  implied  from  the  words  of  the  testator. 
Thus  as  the  intention  is  primarily  to  be  discovered,  that  being  the 
chief  object  of  inquiry  in  every  case,11  it  is  clear  that  when  the  testa- 
tor intended  a  gift  beyond  the  limits  of  the  rule  against  perpetuities, 
it  manifestly  violates  the  rule  of  intention  to  render  it  by  some  arbi- 
trary alteration  a  valid  gift  within  the  rule.12    Similarly  this  is  true 

xWigram,  Interpretation  of  Wills,   (2nd  ed.)   6,  7. 

*Doe  d.  Gwillim  v.  Gwillim  (1833)  5  B.  &  Ad.  122,  129;  Rickman  v. 
Carstairs  (1833)  5  B.  &  Ad.  651,  663. 

'Hawkins,  Principles  of  Legal  Interpretation,  reprinted  in  Thayer, 
Prelim.   Treatise,  580,  581. 

*See  Blamford  v.  Blamford   (1616)   3  Bulst.  98,  103. 

"Earl  of  Scarborough  v.  Doe  d.  Savile  (1836)  3  A.  &  E.  897,  963; 
Broom,  Legal  Maxims,   (8th  ed.)   424. 

•Patch  v.  White   (1886)    117  U.  S.  210. 

Ti  Jarman,  Wills,  (6th  Eng.  ed.)  484. 

"Cockshott  v.  Cockshott  (1846)  2  Coll.  Ch.  431. 

•See  Fussey  v.  White  (1885)  113  111.  637;  Post  v.  Hover  (1865)  35 
N.  Y.  593- 

"1  Jarman,  Wills,   (6th  Eng.  ed.)   584. 

"Hawkins,  Principles  of  Legal  Interpretation  supra;  Finlay  v.  King's 
Lessee  (1830)  3  Pet.  346,  376. 

"Lord  Dungannon  v.  Smith  (1846)  12  CI.  &  F.  547,  599;  Edwards  v. 
Edwards  L.  R.  [1909]  A.  C.  275;  contra,  Edgerley  v.  Barker  (1891)  66 
N.  H.  434.     See  discusion  of  this  case  by  Prof.  Gray  in  12  Harv.  L.  Rev. 
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whenever  an  absolute  rule  of  property  is  in  defeasance  of  intention, 
as  is  the  Rule  in  Shelley's  Case.1* 

These  principles  were  involved  in  a  recent  Georgia  case.  Phinizy 
v.  Wallace  (Ga.  1911)  71  S.  E.  896.  Real  property  was  devised  to 
trustees  for  four  nieces,  share  and  share  alike,  "to  be  settled  on  them 
and  their  children  male  and  female"  when  they  reached  the  age  of 
19,  and  "if  after  the  marriage  of  any  of  these  beneficiaries,  a  child 
is  born  and  survives  its  mother,  and  then  also  dies  leaving  no  issue, 
then  the  share  it  obtains  from  its  mother  shall  revert,  etc."  The  court 
refused  to  find  an  estate  tail  on  the  ground  that  the  statute  made  such 
estates  illegal  and  forbade  their  implication;  and  gave  the  nieces  a 
fee  simple  subject  to  be  reduced  to  a  life  estate  with  remainder  over 
to  the  children  of  such  niece  if  she  should  marry  and  have  issue,  with 
other  limitations  by  way  of  executory  devises.  As  it  is  well  settled 
that  technical  words  in  a  will  are  given  their  legal  meaning  unless  the 
contrary  clearly  appears,14  on  the  ground  that  the  law  presumes  every- 
one to  be  acquainted  with  its  rules  of  interpretation,15  it  would  seem 
that  the  word  "children,"  should  have  been  construed  as  creating  a  fee 
tail,16  irrespective  of  whether  such  estate  was  by  statute  illegal.  How- 
ever, even  admitting  that  the  statute  operated  as  a  prohibition  upon 
the  finding  of  an  estate  tail,  the  court  has  evolved  a  series  of  limita- 
tions which  clearly  violate  the  rule  that  only  such  gifts  as  are 
expressed  or  clearly  implied  can  be  given  validity.  A  joint  tenancy  of 
parent  and  children  would  be  just  as  consistent  with  the  words  of  the 
will  as  a  defeasible  fee,  and  the  only  alternative  to  construing  the 
limitation  as  a  fee  tail,  which  the  statute  would  execute  into  a  fee 
simple,  would  seem  to  be  to  hold  void  that  item  of  the  will.  When  a 
decision  such  as  the  foregoing  is  considered  in  connection  with  such 
cases  as  those  wherein  the  court  provides  for  an  alternative  event  in 
a  manner  not  expressed  but  clearly  intended  by  the  testator,17  or  sup- 
plies the  object  of  a  devise  by  reference  to  a  preceding  clause  in  the 
will,18  it  is  apparent  that  in  certain  cases  courts  do  actually  make 
wills  for  testators,  and  it  seems  that  so  long  as  the  primary  intention 
is  kept  strictly  in  view,  such  interference  by  a  court  is  justifiable  as 
the  only  solution  of  the  dilemma  produced  by  the  rules  that,  on  the 
one  hand,  intention  must  govern,  and,  on  the  other,  that  the  expres- 
sions must  be  taken  as  they  are.  It  would  seem  that  the  interests 
of  justice  would  be  best  served  if  this  course  were  frankly  pursued. 


Notice  as  the  Common  Controlling  Factor  in  Adverse  Posses- 
sion and  Prescription. — The  doctrine  that  the  acquisition  of  title  by 
adverse  possession  depends  upon  the  inaction  of  the  true  owner  of 

242.  Nor  could  this  situation  be  affected  by  the  doctrine  of  cy  pres,  as 
the  application  of  that  doctrine  to  the  rule  against  perpetuities  is  limited 
to  a  succession  of  limitations  to  issue  which  are  thereby  cut  down  to  an 
estate  tail,  and  it  should  not  be  extended.  1  Jarman,  Wills,  (6th  Eng.  ed.) 
289;  Gray,  Rule  against  Perpetuities,  (2nd  ed.)  §  643  et  seq. 

"Van  Grutten  v.  Foxwell  L.  R.  [1897]  A.  C.  658,  666. 

"Gardner,  Wills,  372. 

"2  Jarman,  Wills,   (6th  Eng  ed.)   2205,  2206. 

"Wild's  Case  (1509)  6  Co.  17. 

"Doe  d.  Leach  v.  Micklem  (1805)  6  East  486. 

"Doe  d.  Wickham  v.  Turner  (1823)  2  D.  &  Ry.  39& 
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the  land  rather  than  upon  the  conduct  of  the  disseisor,1  upon  a  pre- 
sumption of  right  arising  from  the  former's  long  acquiescence  in  a 
wrong,2  gives  rise  to  certain  well  settled  rules.  Thus  possession  must 
be  actual,  for  otherwise  acquiescence  evidently  cannot  be  presumed;8 
it  must  be  continuous,  for  disconnected  trespasses  do  not  constitute 
dispossession;4  while  any  occupancy  consistent  with  the  title  of  the 
true  owner  obviously  is  not  to  be  deemed  adverse.5  Finally,  it  is 
usually  laid  down  as  the  fundamental  requisite  that  the  possession 
must  be  open  and  notorious.6  Open  and  notorious  possession,  however, 
is  simply  that  from  which  the  law  presumes  notice  to  the  true  owner 
of  the  adverse  claim,7  and  accordingly  actual  notice  renders  notoriety 
immaterial.8  The  statement,  therefore,  is  only  an  approximation  of 
what  seems  to  be  the  true  fundamental  rule,  that  the  acts  relied  on 
as  constituting  adverse  possession  must  be  such  as  to  give  notice, 
actual  or  implied,  to  the  true  owner  as  a  reasonable  man,  that  another 
is  using  the  land  as  his  own.9  The  same  rule  underlies  the  doc- 
trine of  constructive  possession  under  color  of  title.  The  actual 
possession  in  this  manner  of  part  of  a  definite  tract  of  land  is  such 
notice  to  the  owner  as  to  put  him  upon  inquiry  as  to  the  entire  extent 
of  the  adverse  claim,  which  of  course  will  be  measured  by  the  de- 
scription in  the  deed.10  These  principles  were  illustrated  in  the  recent 
case  of  Crowe  Coal  &  Mining  Co.  v.  Atkinson  (Kan.  1911)  116  Pac. 
499.  The  owner  of  certain  mines  sought  an  injunction  to  restrain  the 
defendants,  owners  of  the  surface,  from  interfering  with  its  mining 
operations.  The  defendants  pleaded  title  to  the  mines  by  adverse  pos- 
session. The  court  held  that  the  defendants'  possession,  being  only 
of  the  surface,  did  not  extend  to  the  mines.  The  normal  rule  that 
possession  of  the  surface  constitutes  possession  of  all  below  it,11 
plainly  cannot  apply  where  the  title  to  the  minerals  has  been  severed 
from  the  title  to  the  surface,12  for  in  that  case  possession  of  the  sur- 
face is  not  an  infringement  of  the  rights  of  the  owner  of  the  mine, 
and  therefore  does  not  give  him  the  necessary  notice  of  the  hostile 
claim.18    A  similar  but  more  difficult  question  is  presented  where  the 

lio  Columbia  Law  Review  761. 

^Thompson  v.  Pioche  (1872)  44  Cal.  508;  Brown  v.  Cockerell  (1858) 
33  Ala.  38;   Pray  v.   Pierce   (1811)   7  Mass.  381. 

'Hathorne  v.  Stinson  (1835)  12  Me.  183;  Hawk  v.  Senseman  (Pa. 
1820)  6  S.  &  R.  21. 

*.Tackson  v.  Schoonmaker  (N.  Y.  1807)  2  Johns.  230;  Polack  v.  Mc- 
Grath  (1867)  32  Cal.  15;  Travers  v.  McElwain  (1899)  181  111.  382;  Royal 
v.  Lisle  (1854)  15  Ga.  545. 

"Reading  v.  Royston  (1702)  2  Salk.  423;  Fairclaim  v.  Shakleton  (1770) 
5  Burr.  2604. 

•3  Washburn,  Real  Property,   (6th  ed.)   §  1963. 

TMurray  v.  Hoyle   (1890)   92  Ala.  559. 

"Trotter  v.  Neal  (1887)  50  Ark.  340;  Clarke  v.  Gilbert  (1872)  39 
Conn.  94. 

"Pray  v.  Pierce  supra;  Parkersburg  Industrial  Co.  v.  Schultz  (1897) 
43  W.  Va.  470;  Denham  v.  Holeman  (1858)  26  Ga.  182. 

106  Columbia  Law  Review  582. 

"io  Columbia  Law  Review  70. 

"Catlin  Coal  Co.  v.  Lloyd  (1899)  180  111.  398;  Marvin  v.  Brewster  Iron 
Mining  Co.    (1879)   55   N.  Y.  538. 

"Plummer  v.  Iron  Co.    (1894)    160  Pa.  483. 
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defendant  in  addition  to  holding  rightful  possession  of  the  surface 
has  also  unlawfully  taken  some  of  the  minerals.  Here  again,  however, 
unless  the  defendant  has  color  of  title  to  the  minerals,  it  is  difficult  to 
conceive  how  his  possession  can  extend  beyond  that  part  which  he  has 
actually  mined.14 

A  striking  similarity  to  the  foregoing  rules,  seldom  directly  recog- 
nized in  the  authorities,  appears  in  the  principles  governing  the  acqui- 
sition of  rights  by  prescription.  The  basis  of  the  doctrine  is  that  from 
such  long-continued  use,  acquiesced  in  by  the  owner  of  the  servient 
tenement,  the  existence  of  a  lost  grant  is  presumed.15  The  user  relied 
upon  must  be  continuous,  and  adverse,  and  open,16  for  the  owner  of 
the  servient  tenement  cannot  be  said  to  have  acquiesced  in  a  use  which 
is  not  such  as  to  have  given  him  notice.  The  difficulty  chiefly  arises 
in  two  situations.  In  cases  of  intermittent  user,  it  is  submitted  that 
an  application  of  the  same  rule,  that  of  notice,  which  here  would  be 
implied  from  the  frequency  of  the  user,  will  furnish  the  solution.17 
Thus  the  use  of  water  during  certain  months  of  the  year  for  irrigation 
may  be  sufficient  to  create  the  right,18  as  likewise  a  continued  taking 
of  ice  during  the  winter  months.19  A  second  and  similar  question  is 
the  determination  of  the  extent  of  such  a  right.  It  is  commonly  said 
that  this  is  measured  by  the  user  in  which  it  originated,20  but  the  extent 
of  the  user  is  clearly  no  more  than  evidence  of  the  terms  of  the  fictional 
lost  grant,21  and  the  right  can  therefore  extend  only  so  far  as  it  has 
been  brought  by  the  user  to  the  notice  of  the  presumed  grantor,  whose 
acquiescence  can  only  so  far  be  implied.  Thus,  for  instance,  where 
a  dam  has  been  built  the  right  to  flood  the  land  of  another  is  limited 
to  that  which  has  actually  been  flooded  during  the  prescriptive  period, 
and  does  not  extend  to  all  land  which  the  dam  is  capable  of  flooding.22 
It  therefore  appears  that  the  same  rule  governs  the  acquisition  of  in- 
corporeal rights  by  prescription  as  applies  to  the  acquisition  of  cor- 
poreal rights  by  adverse  possession :  namely,  that  the  acts  relied  on  to 
constitute  prescription  must  be  such  as  reasonably  to  warn  the  owner 
of  the  servient  tenement  of  the  character  and  extent  of  the  use  which 
is  being  made  of  his  land.23 


Duty  of  Landowners  to  Trespassing  Children. — The  common- 
law  duty  of  an  owner1  of  land  to  a  trespasser  is  to  refrain  from  inflict- 
ing upon  him  willful  or  wanton  injury.2   In  order  not  to  violate  this 

"French  v.  Lansing  (N.  Y.  Supreme  Court,  ion);  not  yet  reported. 

"Washburn,  Real  Property,   (6th  ed.)   §§  1253,  1254. 

'•Lewis  v.  N.  Y.  &  Harlem  R.  R.  Co.  (1000)  162  N.  Y.  202. 

"Bunten  v.  Chicago,  etc.  R.  R.  Co.  (1892)  50  Mo.  App.  414;  Bodfish  v. 
Bodfish  (1870)   105  Mass.  317. 

"Hesperia  Land  &  Water  Co.  v.  Rogers   (1890)   83  Cal.   10. 

"See  Hinckel  v.  Stevens  (N.  Y.  1808)  35  App.  Div.  5. 

*°8  Columbia  Law  Review  401. 

"Wimbledon  Conservators  v.  Dixon  (1875)   1  Ch.  R.  362. 

"Mertz  v.  Dorney  (1855)  25  Pa.  519;  Gilford  v.  Winnipiseogee  Lake 
Co.  (1872)  52  N.  H.  262. 

"Washburn,  Real  Property,   (6th  ed.)  §  1253. 

'The  term  "owner"  will  be  used  to  denote  the  one  responsible  for  acts 
done  on  the  land. 

'Burdick,  Torts,   (2nd  ed.)  343. 
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rule  and  yet  to  hold  the  proprietor  answerable  for  injuries  sustained 
by  children  attracted  to  and  injured  by  something  on  the  premises, 
some  courts  have  resorted  to  a  legal  fiction,  whereby  the  maintenance 
of  the  alluring  thing  is  arbitrarily  construed  as  an  implied  invitation 
to  infants  to  enter  and  play,8  though  it  may  clearly  appear  that  the 
presence  of  children  would  materially  hinder  the  ordinary  user  of  the 
dangerous  contrivance  and  would  hence  seem  most  objectionable  to 
the  owner.  Again,  the  act  of  the  landowner  in  introducing  or  main- 
taining the  object  unguarded,  though  knowing  or  having  reason  to 
know  that  children  may  enter  and  be  injured  unless  it  be  made  safe, 
is  transformed  by  other  courts  into  a  willful  and  intentional  wrong.4 
This  construction,  which  is  clearly  contrary  to  fact,  is  evolved  through 
a  failure  to  distinguish  between  knowledge  and  intent8  and  between 
deliberate  wrong  and  negligence.6  The  confusion  in  some  of  the 
decisions  is  increased  by  the  fact  that  the  child  seems  to  be  regarded 
simultaneously  as  invitee  and  trespasser.7  Still  other  tribunals  have 
preferred  to  establish  the  landowner's  liability  by  application  of  the 
maxim  "sic  utere  tuo  ut  alienum  non  loedas,"*  but  they  fail  to  point 
out  what  legal  duty  has  been  violated,  apparently  confusing  physical 
with  legal  injury.  It  should  furthermore  be  noted  that  the  maxim 
seems  to  be  properly  applicable  only  to  a  user  which  produces  injury 
outside  the  land  on  which  it  was  made.9  It  has  also  been  suggested 
that  a  proper  principle  on  which  to  hold  the  landowner  liable  is,  that 
though  there  is  substantially  the  same  duty  toward  children  and 
adults  to  keep  the  land  near  a  highway  safe,  yet  child  trespassers, 
allured  by  some  attraction,  should  be  allowed  wider  limits  of  devia- 
tion than  adults.10  But  the  liability  of  the  landowner  in  this  instance 
is  grounded  solely  on  the  policy  of  making  the  highway  safe  for 
travel,11  and  cannot  legitimately  be  extended  to  cases  where  the  child 
did  not  enter  the  premises  from  a  highway  or  where  the  alluring  thing 
was  at  a  great  distance  from  it,  even  though  the  landowner  might 
have  reason  to  foresee  the  injury  to  children.  Though  the  liability  of 
landowners  to  children,  in  some  of  the  jurisdictions  which  recognize 
it,  has  been  strictly  limited  to  injuries  caused  by  certain  types  of 
machinery,12  yet  on  one  theory  or  another  it  has  been  established  in 
the  majority  of  the  United  States.  In  others,  however,  it  has  been 
altogether  denied.13   It  is  submitted,  however,  that  the  true  doctrine  is 

'Chicago,  etc.  R  R  Co.  v.  Fox  (1006)  38  Ind.  App.  268. 

*Keffe  v.  Milwaukee  &  St.  Paul  Ry.  Co.   (1875)   21  Minn.  207. 

•11  Harv.  L.  Rev.  349,  354. 

•Walker's  Adm'r  v.  Potomac,  etc.  R  R.  Co.   (1906)   105  Va.  226,  231. 

7Keffe  v.  Milwaukee  &  St.  Paul  Ry.  Co.  supra. 

•Barrett  v.  Southern  Pacific  Co.  (1891)  91  Cal.  296. 

•Frost  v.  R.  R  (1886)  64  N.  H.  220;  Walker's  Adm'r  v.  Potomac,  etc. 
R  R.  Co.  supra. 

10i  Beven,  Negligence,   (3rd  ed.)   165,  6. 

"Hadley  v.  Taylor  (1865)  L.  R  1  C.  P.  53  5  Mullaney  v.  Spence  (N.  Y. 
1874)   IS  Abb.  Prac.   [N.  S.]  31a. 

"Ratte  v.  Dawson  (1892)  50  Minn.  450. 

"Frost  v.  R  R  Co.  (N.  H.)  supra;  Daniels  v.  N.  Y.  &  N.  Eng.  Ry.  Co. 
(1891)  154  Mass.  349;  Walsh  v.  Fitchburg  R  R  Co.  (1895)  145  N.  Y.  301; 
Turess  v.  N.  Y.,  etc.  R  R  Co.  (1808)  61  N.  J.  L.  314;  Ryan  v.  Towar 
(1901)  128  Mich.  463;  Wilmot  v.  McPadden  (1906)  79  Conn.  367; 
Walker's  Adm'r  v.  Potomac,  etc.  R  R.  Co.  (Va.)  supra;  Bottum's  Adm'r 
v.  Hawks  (Vt.  191 1 )  79  Atl.  858. 
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not  fully  expressed  by  either  of  these  lines  of  cases.  Just  as  under  the 
common-law  duty  first  stated  a  landowner  setting  spring-guns14  and 
traps18  with  intent  to  injure  trespassers  is  liable  as  for  willful  injuries, 
so  it  would  seem  that  where  he  knows  or  ought  to  know  from  the 
character  of  the  neighborhood  and  the  inherent  danger,  attractiveness 
and  accessibility  of  something  on  his  land  that  children  will,  to  a 
practical  certainty,  trespass  and  be  injured  thereby,  his  conduct  in 
failing  to  take  reasonable  steps  to  guard  against  the  injury  is  wanton 
and  he  should  be  answerable  in  damages.16 

An  objection  to  the  recognition  of  such  a  duty  seems  to  be  that  the 
beneficial  use  of  land  is  a  necessity  and  that  such  use  cannot  be  thus 
restricted  without  very  substantial  damage  to  the  landowner,17  since 
he  will  practically  be  made  an  insurer  of  infants  trespassing  on  land 
which  has  alluring  improvements.18  This  result  does  not  seem  fairly 
to  follow  from  the  rule,  since  the  liability  of  the  landowner,  far  from 
being  absolute,  is  dependent  on  the  reasonableness  of  his  conduct  and 
the  practical  certainty  of  the  injury.  The  objection  that  the  jury 
would  be  prejudiced  in  favor  of  the  injured  child19  does  not  seem  to 
have  more  force  than  in  other  cases  arising  from  negligence,  and,  as 
has  frequently  been  done  in  applying  the  broader  "turntable  doc- 
trine," if  the  verdict  is  contrary  to  the  evidence,  on  motion  refused, 
it  may  be  set  aside  on  appeal.20 

In  the  recent  case  of  Nashville  Lumber  Co.  v.  Busbee  (Ark.  1911) 
119  S.  W.  301,  where  a  child  was  killed  in  the  lumber  yard  of  the 
defendant  by  an  unguarded  moving  chain,  the  doctrine  of  the  "turn- 
table cases"  was  approved,  and  it  was  held  that,  conceding  the  infant 
to  be  a  trespasser,  the  question  of  the  defendant's  negligence  was 
nevertheless  for  the  jury.  The  refusal  to  find  error  in  the  action  of 
the  lower  court  in  excluding  evidence  of  a  warning  given  by  defendant 
to  the  child's  parent  prior  to  the  accident  does  not  seem  justifiable 
even  under  the  doctrine  of  the  cases  approved  in  the  decision,  since 
it  might  have  been  important  in  determining  the  reasonableness  of  the 
defendant's  conduct,  and  of  course  under  the  doctrine  herein  sub- 
mitted, it  would  properly  have  been  admissible,  as  affecting  the  ques- 
tion of  wantonness. 

uBird  v.  Holbrook  (1828)   4  Bing.  628. 

"Townsend  v.  Wathen   (1808)   9  East  277. 

"Young  v.  Harvey  (1861)  16  Ind.  314.  The  defendant  dug  a  well  on 
his  unfenced  land  near  a  common.  A  trespassing  horse  fell  into  it  and 
was  killed.  The  defendant  was  held  liable,  since  the  probability  of  injury 
"was  so  strong  as  to  make  it  the  duty  of  the  owner  of  the  lot  as  a  mem- 
ber of  the  community  to  guard  that  community  from  the  damages  to 
which  the  pit  exposed  its  persons  and  property."  See  Brown  v.  Lynn 
(1858)  31  Pa.  510;  Blyth  v.  Topham  Cro.  Jac.  158,  9;  Busch  v.  Brainard 
(N.  Y.  1823)    1  Cow.  78. 

It  would  seem  that  the  idea  of  wantonness  lies  at  the  foundation  of 
the  landowner's  liability  to  trespassers  for  injuries  inflicted  by  dangerous 
animals.  See  Marble  v.  Ross  (1878)  124  Mass.  44;  Loomis  v.  Terry 
(N.  Y.  1837)   17  Wend.  496. 

"11  Harv.  L.  Rev.  349,  363. 

"Wheeling,  etc.  R.  R.  Co.  v.  Harvey  (1907)  77  Oh.  St.  235;  Burdick, 
Torts,  (2nd  ed.)  467. 

"Ryan  v.  Towar  supra,  471;  11  Harv.  L.  Rev.  349,  439. 

"St.  Louis,  etc.  R.  R.  Co.  v.  Bell  (1876)  81  111.  76. 
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Adverse  Possession — What  Constitutes — Notice  as  the  Controlling 
Factor. — The  plaintiff,  owner  of  certain  mines,  sought  to  restrain  the 
defendants,  the  owners  of  the  surface,  from  interfering  with  its  mining 
operations.  The  defendants  claimed  the  mines  by  adverse  possession. 
Held,  the  defendants'  possession  was  only  of  the  surface  and  did  not 
include  the  mines.  Crowe  Coal  &  Mining  Co.  v.  Atkinson  (Kan. 
1911)  116  Pac.  499.    See  Notes,  p.  672. 

Assault  and  Battery — Self  Defence — Duty  to  Retreat. — In  a 
criminal  prosecution  for  assault  and  battery  in  which  the  injury  to 
the  prosecuting  witness  was  only  slight,  the  defendant  pleaded  self- 
defence.  The  court  charged  the  jury  that  "where  one  is  assaulted,  it 
is  his  first  duty  to  retreat  if  he  can."  State  v.  Brittingham  (Del. 
1911)  80  Atl.  242. 

It  is  universally  agreed  that  the  assailed  may  stand  his  ground 
and,  if  it  become  necessary,  even  kill  his  assailant  when  retreat  would 
not  diminish  his  danger,  State  v.  Peo  (Del.  1889)  9  Houston  488,  or 
when  he  is  within  his  dwelling,  People  v.  Lewis  (1897)  117  Cal.  186, 
or  in  its  immediate  vicinity,  Smith  v.  Commonwealth  (Ky.  1894)  26 
S.  W.  583,  or  perhaps  anywhere  on  his  own  premises.  Beard  v.  U.  S. 
(1894)  158  U.  S.  550;  and  see  Allen  v.  U.  S.  (1896)  164  U.  S.  492, 
498.  But  when  withdrawal  was  reasonably  safe,  the  old  common  law 
doctrine  was  that  the  slayer  must  have  "retreated  to  the  wall"  before 
killing,  4  Bl.  Com.,  (Chase's  ed.)  934,  and  this  humane  rule  has  been 
followed  in  some  of  the  American  jurisdictions.  Allen  v.  U.  S.  supra; 
State  v.  Brown  (Del.  1902)  4  Pennywill  120;  State  v.  Gentry  (1899) 
125  N.  C.  733;  State  v.  Summer  (1899)  55  S.  C.  32.  In  the  majority 
of  our  States,  however,  a  man  without  fault  need  not  retreat,  but  may 
stand  his  ground  and,  if  necessary  to  preserve  his  life,  kill  his  adver- 
sary, State  v.  Hatch  (1896)  57  Kan.  420;  Hammond  v.  People  (1902) 
199  111.  173 ;  Erwin  v.  State  (1876)  29  Oh.  St  186,  some  courts  de- 
claring frankly  that  the  old  rule  is  not  suited  to  American  conditions. 
Runyan  v.  State  (1877)  57  Ind.  80.  When  no  question  of  homicide 
is  involved,  the  uninterrupted  current  of  authority  runs  counter  to  the 
principal  case.  State  v.  Sherman  (1899)  16  R.  I.  631;  Gallagher  v. 
State  (1859)  3  Minn.  270.  The  state  is  vitally  interested  in  the 
preservation  of  human  life,  and  so  may  demand  that  a  man  shall 
incur  the  dishonor  of  flight  before  he  kill;  but  by  no  sound  reasoning 
can  the  state's  interests  be  extended  so  as  to  require  flight  simply  to 
avoid  conflict.     Therefore,  on  principle  also,  the  charge  is  erroneous. 

Cancellation — Fraud — Misrepresentation  of  Intention. — The  vendee 
of  real  estate  induced  the  sale  by  misrepresenting  his  intention  to 
put  certain  improvements  thereon.  Held,  the  vendor  may  have  the 
deed  cancelled  on  the  ground  of  fraud.  Adams  v.  Gillig  (1910)  199 
N.  Y.  314. 

A  promise  made  in  good  faith  but  failing  of  contractual  obligation 
gives  no  cause  of  action.  Jorden-v.  Money  (1854)  5  H.  L.  C.  185; 
Pine  Mountain  Co.  v.  Ford  (Ky.  1899)  50  S.  W.  27.    When,  however, 
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the  promise  is  made  with  no  intention  to  perform,  it  is  considered  in 
some  jurisdictions  to  be  a  misrepresentation  of  the  then  existing  state 
of  mind  of  the  promisor.  Old  Colony  Trust  Co.  v.  Dubuque  etc.  Co. 
(1898)  89  Fed.  794.  This,  therefore,  is  a  misrepresentation  of  a 
present  fact,  satisfying  the  definition  of  actual  fraud,  Kerr,  Fraud  and 
Mistake,  46,  and  affording  an  action  for  damages,  Clydesdale  Bank  v. 
Baton  L.  R  [1896]  A.  C.  381;  Ayres  v.  French  (1874)  41  Conn.  142, 
or  equitable  relief.  Chicago  etc.  B'y  Co.  v.  Titterington  (1892)  84 
Tex.  218;  Troxler  v.  Building  Co.  (1904)  137  N.  C.  51.  There  is  also 
entertained  the  opposite  view  that  such  a  promise  is  purely  a  future 
thing;  that  it  involves  no  existing  fact  upon  which  fraud  may  be 
predicated;  Beople  ex  rel.  v.  Healy  (1889)  128  HI.  9;  Long  v.  Wood- 
man (1870)  58  Me.  49;  and  that,  therefore,  if  there  be  no  remedy  in 
contract,  it  can  create  no  legal  liability  whatever.  Gallager  v.  Brunei 
(N.  Y.  1826)  6  Cow.  346.  The  court  in  the  principal  case,  though 
recognizing  that  this  is  the  law  of  its  jurisdiction,  Gray  v.  Balmer 
(N.  Y.  1864)  2  Eobt.  500;  Wilson  v.  Dean  (1878)  74  N.  Y.  531;  cf. 
Benton  v.  Fratt  (N.  Y.  1829)  2  Wend.  385,  distinguished  the  earlier 
New  York  cases  as  involving  promises  to  act  in  the  future  instead  of 
statements  of  present  intention;  and  reached  the  sound  conclusion 
that  a  state  of  mind,  though  perhaps  difficult  to  ascertain,  does  not 
differ  from  any  other  fact.  Edgington  v.  Fitzmaurice  (1885)  L.  R.  29 
Ch.  Div.  459.  As  a  result,  however,  New  York  would  now  appear 
to  be  committed  to  the  view  that  a  promise  made  with  no  intention  to 
perform  may  constitute  actual  fraud;  for  where  the  statement  of  in- 
tention is  in  promissory  form  the  court's  distinction  seems  too  refined 
for  practical  application. 

Constitutional  Law — Double  Jeopardy — Contempt  Proceedings. — 
The  defendant  was  tried  for  contempt  for  disobeying  an  injunction 
issued  in  a  suit  brought  under  a  statute  declaring  the  violation  of 
liquor  laws  a  public  nuisance,  and  was  discharged.  The  contempt  pro- 
ceedings having  been  annulled  on  certiorari  and  the  cause  remanded  for 
trial,  the  defendant  pleaded  the  constitutional  exemption  from  double 
jeopardy.  Held,  the  provision  did  not  apply.  Jones  v.  Mould,  Dis- 
trict Judge,  et  al.     (Iowa  1911)  132  N.  W.  45. 

The  constitutional  provisions  against  double  jeopardy  apply  to 
all  offenses  including  misdemeanors.  Berkowitz  v.  U.  S.  (1899)  93 
Fed.  452;  Brink  v.  State  (1885)  18  Tex.  App.  344.  Criminal  contempts 
are  held  to  be  in  the  nature  of  crimes,  Ex  parte  Kearney  (1822)  7 
Wheat.  38,  and  may  be  pardoned  as  such  by  the  executive.  See  3 
Columbia'  Law  Review  45,  348.  It  would  seem,  therefore,  that  the 
provisions  against  double  jeopardy  should  apply  to  them  although  the 
contemnor  cannot  demand  the  constitutional  rights  of  trial  by  jury, 
State  v.  Shepherd  (1903)  177  Mo.  205,  and  of  confrontation.  State 
v.  Mitchell  (1892)  3  S.  D.  223.  The  reasons  underlying  these  excep- 
tions is  that  the  constitution  should  not  be  so  interpreted  as  to  de- 
crease the  power  of  courts  to  enforce  obedience  to  their  authority, 
Cartwright's  Case  (1873)  114  Mass.  230,  238;  Watson  v.  Williams 
(1858)  36  Miss.  331,  341,  a  result  which  would  follow  if  they  could 
not  deal  summarily  with  contempts.  On  the  other  hand,  the  individual 
must  be  protected  against  the  tyrannical  exercise  of  this  power,  and 
since  to  allow  the  plea  of  former  jeopardy  would  not  seriously  weaken 
the  remedy  of  contempt  process,  the  conclusion  reached  in  the  princi- 
pal case  seems  unfortunate.     It  is  not  clear,  however,  that  the  con- 
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tempt  was  a  criminal  one.  A  proceeding  by  the  state  to  abate  a  public 
nuisance  is  civil  in  character.  State  v.  Collins  (1901)  74  Vt.  43,  and 
the  people  stand  in  the  attitude  of  private  suitors  seeking  a  civil  right 
or  remedy.  Hence  the  disobedience  of  an  order  granted  in  such  pro- 
ceedings is  not  so  much  a  violation  of  the  rights  of  the  public  as 
represented  by  their  legal  tribunals,  as  an  invasion  of  their  rights  as 
private  individuals.  People  v.  Court  (1886)  101  N.  Y.  245,  and  it  is 
unquestionable  that  the  violation  of  an  order  granted  for  the  benefit 
of  an  adverse  party  is  a  civil  contempt.  10  Columbia  Law  Eeview 
771. 

Constitutional  Law — Due  Process  of  Law — Statutory  Interpreta- 
tion.— The  defendant  was  indicted  under  a  statute  making  criminal 
the  possession  of  materials  unlawfully  removed  from  a  railroad  track. 
Held,  since  the  mens  rea  was  not  made  an  element  of  the  offence,  the 
act  was  unconstitutional.  Kilbourne  v.  State  (Ohio  1911)  95  N.  E.  825. 
The  legislative  power  of  the  State  to  define  crime  is  limited  only 
by  constitutional  provisions,  and  a  statute  eliminating  the  common 
law  necessity  for  the  mens  rea  would  seem  to  be  susceptible  to  attack 
only  as  a  denial  of  "due  process."  11  Columbia  Law  Review  82. 
Cf.  People  v.  West  (1887)  106  N.  Y.  293.  But  the  personal  liberty 
guaranteed  by  the  "due  process"  clause  is  subject  to  the  police  power 
of  the  State.  So  when  an  act,  though  done  in  good  faith,  endangers 
the  public  wellfare,  the  legislature  may  penalize  it  and  cast  upon  the 
individual  the  burden  of  ascertaining  its  unlawful  character.  State  v. 
Shevlin-Carpenter  Co.  (1906)  99  Minn.  159.  Thus  the  bona  fide  sale 
of  adulterated  food  and  the  possession  of  gambling  instruments  have 
been  interdicted.  Comw.  v.  Waite  (Mass.  1865)  11  Allen  264;  Ford  v. 
State  (1897)  85  Md.  465.  But  to  justify  a  statute  under  the  police 
power  it  must  be  reasonably  adapted  to  the  end  in  view.  Lochner  v. 
New  York  (1904)  198  U.  S.  45;  Ex  parte  Young  (1907)  209  TJ.  S. 
123,  145;  Rideout  v.  Knox  (1889)  148  Mass.  361,  372.  Applying  this 
test  to  the  statute  in  the  principal  case,  even  if  it  were  intended  to 
protect  the  travelling  public  by  destroying  the  market  for  the  stolen 
equipment,  the  result  seems  too  remote  and  problematical  to  warrant 
infringement  on  individual  liberty  by  punishing  an  act  innocently 
done  and  in  itself  harmless,  and  for  this  reason  it  appears  clearly 
unconstitutional.  It  is  questionable,  however,  whether  the  statute  was 
properly  construed,  for  although  it  has  often  been  declared  that  the 
criminal  mind  if  not  mentioned  is  not  essential,  Comw.  v.  Boynton 
(Mass.  1861)  2  Allen  168;  People  v.  West  supra;  10  Columbia  Law 
Review  73,  the  better  rule  of  construction  is  that  the  legislature  will 
not  be  presumed  to  have  abrogated  the  common  law  conception  of 
crime  unless  the  language  or  the  purpose  of  the  act  clearly  shows  this 
intent,  Comw.  v.  Minor  (1889)  88  Ky.  432;  U.  S.  v.  Carll  (1881)  105 
U.  S.  611;  State  v.  Sweeten  (1898)  75  Mo.  App.  127;  Bishop,  Statutory 
Crimes,  §§  352,  358 ;  7  Columbia  Law  Review  59,  and  since  a  statute 
should  be  constitutionally  construed  whenever  possible,  the  latter  view, 
which  was  followed  in  earlier  Ohio  cases,  Birney  v.  State  (1837)  8  Oh. 
St.  230,  should  have  been  taken  in  this  one,  and  the  act  should  not 
have  been  interpreted  as  dispensing  with  the  mens  rea. 

Constitutional  Law — Self  Incrimination — Right  of  Corporate  Of- 
ficer to  Withhold  the  Company's  Books. — A  corporation  was  or- 
dered to  produce  its  books  before  a  grand  jury,  investigating  the  acts 
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of  the  defendant,  the  president  of  the  corporation,  who,  having  with- 
held them,  was  committed  for  contempt.  Held,  Mr.  Justice  McKenna 
dissenting,  because  of  the  visitorial  power  of  the  state  over  corpora- 
tions, their  books  are  in  the  nature  of  public  documents  and  the  de- 
fendant could  not  rightfully  withhold  them.  Wilson  v.  U.  8.  (1911) 
31  Sup.  Ct.  Eep.  538. 

It  seems  that  a  corporation  is  to  derive  no  protection  from  the 
third  clause  of  the  Fifth  Amendment.  As  the  privilege  which  it  af- 
fords is  strictly  a  personal  one,  the  corporate  officers  can  withhold 
neither  oral  testimony,  State  v.  Standard  Oil  Co.  (1909)  218  Mo.  1, 
375,  nor  the  company's  books,  Hale  v.  Henhel  (1906)  201  U.  S.  43,  on 
the  ground  that  such  evidence  would  disclose  its  guilt.  And,  appar- 
ently, the  corporation  itself  cannot  invoke  this  privilege  when  called 
upon  for  its  books.  U.  S.  v.  Amer.  Tobacco  Co.  (1906)  146  Fed.  557; 
In  re  Amer.  Sugar  Co.  (1910)  178  Fed.  109;  contra,  Logan  v.  Penna. 
R.  B.  Co.  (1890)  132  Pa.  403.  Cf.  Hale  v.  Henhel  supra.  It  would  seem, 
therefore,  that  a  corporation  is  not  a  "person"  under  this  clause  of  the 
Constitution.  Proskauer,  Self  Incrimination,  11  Columbia  Law  Re- 
view 445.  The  principal  case  carries  the  idea  of  corporate  control  still 
further  by  a  radical  extension  of  the  definition  of  "public  documents," 
to  which  the  Amendment  is  declared  inapplicable.  State  ex  rel.  v.  Don- 
ovan (1901)  10  N.  D.  205.  Cf.  State  v.  Pence  (1909)  173  Ind.  90.  It 
is  not  clear,  however,  that  the  visitorial  power  of  the  State  govern- 
ments over  corporations  to  see  if  their  franchises  have  been  abused, 
is  a  satisfactory  basis  for  assimilating  corporate  books  to  the  status  of 
public  documents  during  an  investigation  of  an  individual's  actions 
by  the  federal  government.  A  similar  decision  was  largely  based  on 
the  ground  that  the  corporate  officer  was  not  the  legal  custodian  of  the 
corporate  books,  Ex  parte  Hedden  (1907)  29  Nev.  352,  but  there  is  no 
authority  for  an  exception  based  on  title  to,  or  the  right  to  possession 
of,  the  documents  containing  the  evidence.  Cf.  McGinnis  v.  State 
(1865)  24  Ind.  500.  It  is  submitted,  therefore,  that  the  decision  under 
consideration  finds  justification  only  in  the  expediency  of  restricting 
the  application  of  the  Amendment.  Ex  parte  Chapman  (1907)  153 
Fed.  371.  See  Proskauer,  Self  Incrimination,  supra;  Wigmore,  Nemo 
Tenetur  Seipsum  Prodere,  5  Harv.  L.  Rev.  71. 

Contracts — Anticipatory  Breach — Statute  of  Limitations. — The 
plaintiff  sued  on  a  promise  of  the  defendant's  testatrix,  made  in  con- 
sideration of  the  plaintiff's  promise  to  care  for  the  testatrix  during 
her  life,  to  pay  the  plaintiff  a  certain  sum  on  her  death.  More  than 
six  years  before  her  death  the  testatrix  left  the  plaintiff  with  the  in- 
tention of  breaking  the  contract.  The  plaintiff  continually  held  her- 
self in  readiness  to  perform.  Held,  the  action  was  not  barred.  Ga  Nun 
v.  Sands  (N.  Y.  Ct.  of  App.  1911),  not  yet  reported. 

It  was  generally  recognized,  before  the  rule  of  anticipatory  breach 
was  announced  in  Hochster  v.  De  la  Tour  (1853)  2  E.  &  B.  678,  that 
the  breach  of  a  promise  to  make  testamentary  provision  for  the 
promisee  arose  only  on  the  death  of  the  promisor.  See  Quackenbush 
v.  Ehle  (N.  Y.  1849)  5  Barb.  469 ;  Patterson  v.  Patterson  (N.  Y.  1816) 
13  Johns.  379.  In  adopting  that  anomalous  doctrine,  see  4  Columbia 
Law  Review  64,  the  courts  did  not  advance  in  point  of  time  the  right 
of  action  on  the  contract,  but  expressly  gave  the  party  not  in  default 
an  election  either  to  sue  at  once  or,  while  awaiting  the  time  for  per- 
formance, to  treat  the  contract  as  subsisting.     See  Hochster  v.  De  la 
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Tour  supra;  Frost  v.  Knight  (1872)  L.  R.  7  Ex.  Ill;  2  Columbia  Law 
Review  416.  Therefore  no  cause  of  action  accrues  until  the  promisee 
exercises  his  option;  Foss- Schneider  Brewing  Co.  v.  Bullock  (1893) 
59  Fed.  83;  and  if  the  Statute  begins  to  run  at  the  time  of  the  de- 
fendant's repudiation  of  the  contract,  regardless  of  the  plaintiff's 
choice,  there  can  be  no  true  option.  A  few  jurisdictions,  however, 
in  similar  cases  where  by  contract  the  creditor  has  an  election  to  de- 
clare the  entire  debt  due  on  failure  to  pay  one  installment,  have 
held  that  the  Statute  operates  automatically  on  the  debtor's  default. 
Hemp  v.  Garland  (1843)  4  Q.  B.  519;  cf.  Machine  Works  v.  Reigor 
(1885)  64  Tex.  89;  Nat  Bank  v.  Peck  (1871)  8  Kan.  660.  This  nulli- 
fies an  option  for  which  the  plaintiff  has  contracted  and  is  a  result 
much  less  desirable  than  that  reached  in  the  principal  case,  which 
gives  full  effect  to  the  choice  offered  the  plaintiff  by  the  doctrine  of 
anticipatory  breach.     See  Heery  v.  Reed  (1909)  80  Kan.  380. 

Contracts — Breach  of  Promise  to  Marry — Defenses. — In  an  action 
for  breach  of  promise  to  marry,  the  defendant  alleged,  inter  alia,  that 
after  her  promise  she  learned  that  the  reputation  of  the  plaintiff  was 
bad,  and  that  he  had  obtained  money  under  false  pretenses.  Held,  the 
defense  was  good.     Gross  v.  Hochstim  (1911)  130  N.  Y.  Supp.  315. 

The  failure  to  disclose  certain  facts,  such  as  previous  unchastity, 
constitutes  fraud  and  makes  the  contract  to  marry  voidable.  The  pre- 
sumption, however,  is  that  inquiries  have  been  made  and  past  mis- 
conduct waived.  See  Sprague  v.  Craig  (1869)  51  111.  288.  But  as  no 
fraud  is  alleged  in  the  principal  case,  an  inquiry  must  be  made  as  to 
what  defenses  are  valid  in  such  an  action.  Unchastity,  though  buried 
under  years  of  virtue,  Bench  v.  Merrick  (1844)  1  Carr.  &  K.  462; 
Bell  v.  Eaton  (1867)  28  Ind.  468,  is  everywhere  accepted  as  an  abso- 
lute bar  to  the  suit,  Von  Storch  v.  Griffin  (1875)  77  Pa.  504;  see 
Colburn  v.  Marble  (1907)  196  Mass.  376,  unless  the  plaintiff  knew 
of  it  before  promising.  Irving  v.  Greenwood  (1824)  1  Carr.  &  P.  350. 
Extreme  views  exist  that  this  is  the  only  perfect  defense,  Baker  v. 
Cartwright  (1861)  10  C.  B.  [N.  S.]  123,  see  Beachey  v.  Brown  (1860)  1 
E.  B.  &  E.  796,  and  that  impossibility  of  performance  alone  is  a  suf- 
ficient answer.  Smith  v.  Compton  (1902)  67  N.  J.  L.  548.  Aside 
from  fraud  and  unchastity,  the  authorities  are  divided  as  to  what 
will  excuse  performance.  The  previous  insanity  of  the  plaintiff  will 
not  do  so.  Baker  v.  Cartwright  supra.  Nor  will  the  taint  of  negro 
blood  in  the  plaintiff's  veins.  Van  Houten  v.  Morse  (1894)  162  Mass. 
414.  Immodesty  and  indecent  actions  are  not  a  valid  defense.  Col- 
burn v.  Marble  supra.  On  the  other  hand,  a  brutal  and  violent  man- 
ner, Leeds  v.  Cook  (1803)  4  Esp.  256;  Eversley,  Domestic  Relations, 
(2nd  ed.)  119,  dishonesty  in  pecuniary  affairs,  Baddeley  v.  Mortlock 
(1816)  1  Holt  151,  general  bad  character,  Foulkes  v.  Sellway  (1800) 
3  Esp.  236;  Baddeley  v.  Mortlock  supra,  the  commission  of  a  crime, 
Sprague  v.  Craig  supra,  and,  in  short,  any  misconduct  that  would 
necessarily  tend  to  destroy  the  confidence  essential  to  connubial  happi- 
ness, Berry  v.  Bakeman  (1857)  44  Me.  164,  have  been  held  to  absolve 
the  innocent  one  from  the  promise.  Under  this  view  the  principal  case 
was  wisely  decided. 

Corporations — Powers — Right  to  Purchase  the  Corporate  Stock. — 
The  plaintiff  sought  damages  for  the  defendant  company's  refusal 
to  perform  a  contract  to  repurchase  certain  shares  of  its  stock  which 
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the  plaintiff  had  bought.  The  company  contended  that  a  contract 
to  buy  its  stock  was  ultra  vires.  Held,  the  contract  was  valid.  Adam 
v.  New  England  Investment  Co.  (R.  I.  1911)  80  Atl.  426. 

The  English  courts  have  uniformly  held  that  in  the  absence  of 
statutory  authorization  corporations  cannot  purchase  shares  of  their 
own  stock.  In  re  London  Bank  (1870)  L.  K.  5  Ch.  App.  444;  Trevor 
v.  Whitworth  (1887)  L.  K.  12  App.  Cas.  409.  This  view  has  been 
followed  in  a  few  American  jurisdictions.  Coppin  v.  Greenlees  Co. 
(1882)  38  Oh.  St.  275;  Crandall  v.  Lincoln  (1884)  52  Conn.  73.  The 
doctrine  is  occasionally  based  upon  the  theory  that  the  corporate 
capital  is  a  fund  held  in  trust  for  creditors,  Crandall  v.  Lincoln  supra, 
but  it  is  more  often  adopted  because  the  courts  fear  that  creditors  or 
stockholders  may  otherwise  be  injured,  Trevor  v.  Whitworth  supra, 
or  because  they  can  find  no  ground  in  charters  or  statutes  for  imply- 
ing a  power  which  is  neither  incident  to  corporate  existence  nor 
necessarily  included  in  the  powers  expressly  granted.  Currier  v. 
Lebanon  Slate  Co.  (1875)  56  K  H.  262;  Morgan  v.  Lewis  (1888)  46 
Oh.  St.  1.  The  trust  fund  theory  has  been  discredited,  see  3  Columbia 
Law  Review  303,  321,  and  the  fear  that  to  give  corporations  this  power 
would  be  detrimental  to  creditors  and  stockholders  has  been  obviated 
by  the  uniform  refusal  of  the  courts  recognizing  the  existence  of  this 
right,  to  allow  its  exercise  when  the  purchase  results  in  fraud  upon 
either  of  these  classes.  Comm.  Nat'l  Bank  v.  Burch  (1890)  40  HI. 
App.  505;  Price  v.  Pine  Mountain  Co.  (Ky.  1895)  32  S.  W.  267.  But 
the  contention  that  there  is  generally  no  statutory  authorization,  ex- 
press or  implied,  of  such  a  power,  has  not  been  satisfactorily  answered. 
Whether  public  policy  demands  that  this  power  be  given  to  corporations 
is  a  debatable  question  in  the  solution  of  which  the  security  of  stock- 
holders and  creditors  must  be  contrasted  with  the  convenience  resulting 
to  the  corporations'  fiscal  arrangements. 

Eminent  Domain — Condemnation  Proceedings — Time  of  Assessment 
of  Damages. — The  plaintiff  brought  an  action  to  compel  the  defendant 
railway  company  to  condemn  land  across  which  it  had  previously 
constructed  its  tracks.  The  State  constitution  provided  that  the  com- 
pensation should  be  made  "before  possession  is  taken."  Held,  one  judge 
dissenting,  damages  should  be  estimated  as  of  the  date  of  the  com- 
mencement of  the  action.  Faulk  v.  Missouri  etc.  Ry.  Co.  (S.  D.  1911) 
232  N.  W.  233. 

The  rule  that  damages  resulting  from  the  exercise  of  the  right 
of  eminent  domain  should  be  estimated  as  of  the  date  of  the  "taking" 
or  the  "appropriation"  is  generally  accepted,  but  the  authorities  conflict 
in  its  application.  Since  the  right  of  eminent  domain  is  a  prerogative 
of  government  not  to  be  exercised  by  the  individual  until  legislative 
enactment  points  out  the  occasions,  the  modes,  the  conditions  and  the 
agencies  for  its  exercise,  see  Allen  v.  Jones  (1874)  47  Ind.  438,  it  is 
clear  that  an  owner's  rights  are  not  divested  unless  these  provisions 
are  complied  with.  Hampden  Paint  Co.  v.  Springfield  etc.  By.  (1878) 
124  Mass.  118.  Accordingly,  no  legal  appropriation  occurs  by  merely 
obtaining  possession  of,  or  entering  upon,  private  lands,  Lyon  v.  Oreen 
etc.  Ry.  Co.  (1877)  42  Wis.  538;  Texas  etc.  Ry.  Co.  v.  Cave  (1891)  80 
Tex.  137,  although  the  owner  makes  no  protest,  Chicago  etc.  Ry.  Co.  v. 
Randolph  Co.  (1890)  103  Mo.  451,  or  gives  his  consent  to  this  invasion 
of  his  property.     Leeds  v.  Camden  etc.  R.  R.  Co.  (1890)  53  N.  J.  L. 
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229.  Therefore,  if  a  statute  provide  that  property  must  not  be  taken 
without  compensation  "being  first  paid,"  or  that  upon  the  filing  of 
the  oaths  of  commissioners  the  condemning  party  shall  "become  seised 
in  fee,"  there  is  no  appropriation  until  payment  is  made  in  the  one 
case,  Ga.  etc.  Ry.  Co.  v.  Small  (1891)  87  Ga.  355,  or  the  commissioners' 
oaths  are  filed  in  the  other.  Benedict  v.  City  of  New  York  (1899)  98 
Fed.  789.  In  like  manner  it  would  follow  that  under  the  constitutional 
provision  in  the  principal  case,  the  accepted  rule  of  damages  was 
correctly  applied.  But  see  Daniels  v.  C,  I.  &  N.  Ry.  Co.  (1875)  41 
Iowa  52. 

Equity — Bills  to  Redeem — Laches. — The  plaintiff,  remainderman 
under  a  mortgagor's  will,  sought  to  redeem  property  fourteen  years 
after  a  foreclosure  to  which  it  was  not  made  a  party  but  of  which 
it  knew,  and  after  the  land  had  greatly  increased  in  value  and  had 
been  improved  by  the  defendants.  The  period  of  limitations  for  the 
recovery  of  real  property  was  ten  years.  Held,  one  judge  dissenting, 
the  plaintiff  might  redeem.  President  and  Trustees  of  T.  A.  &  P.  U. 
v.  Keene  et  al.  (Ore.  1911)  117  Pac.  424. 

It  seems  that  the  plaintiffs  claim  should  have  been  barred  by  the 
rule  that  only  conscience  and  reasonable  diligence  can  demand  the 
assistance  of  a  court  of  equity.  Smith  v.  Clay  (1767)  Ambler  645; 
Hayward  v.  Bank  (1877)  96  U.  S.  611.  Though  each  court  will  ex- 
ercise its  discretion  in  deciding  what  is  reasonable  diligence,  Brown 
v.  County  of  Buena  Vista  (1877)  95  U.  S.  157;  Bank  v.  Judy  (1896) 
146  Ind.  322,  generally  Statutes  of  Limitations  are  followed  by 
analogy,  though  equity  is  not  bound  to  act  in  obedience  to  them. 
Hall  v.  Law  (1880)  102  IT.  S.  461.  Laches  will  ordinarily  be  a  bar 
when  the  lapse  of  time  has  made  it  difficult  to  ascertain  the  truth, 
Chase  v.  Winans  (1882)  59  Md.  475;  Harrison  v.  Gibson  (Va.  1873) 
23  Gratt.  212,  but  it  may  also  defeat  a  claim  which  would  unquestion- 
ably have  been  good  if  urged  in  time.  Hendrickson  v.  Hendrickson 
(1887)  42  N.  J.  Eq.  657;  Beckford  v.  Wade  (1809)  17  Ves.  87,  97. 
A  delay  of  a  comparatively  short  time  is  fatal  to  recovery  if  the  de- 
fendant is  prejudiced  by  the  plaintiff's  neglect  to  urge  his  claim, 
Atty.-Gen.  v.  Delaware,  etc.  R.  R.  Co.  (1876)  27  N.  J.  Eq.  1,  if  the 
property  involved  is  speculative  in  character,  Grymes  v.  Sanders 
(1876)  93  U.  S.  55,  or  if  there  has  been  a  considerable  change  in  its 
value.  Schlawig  v.  Purslow  (1894)  59  Fed.  848;  Catlin  v.  Green 
(1890)  120  N.  Y.  441.  But  a  great  lapse  of  time  is  in  itself  pre- 
sumptively a  bar,  forcing  the  plaintiff  to  show  that  he  was  not  guilty 
of  laches.  Badger  v.  Badger  (1864)  2  Wall.  87;  Hammond  v.  Hop- 
kins (1892)  143  U.  S.  224. 

Evidence — Res  Gestae — Admissions  of  Principal  as  Binding  Surety. — 
The  defendant,  when  sued  on  its  bond  to  .indemnify  the  plaintiff 
against  loss  by  an  agent's  embezzlement,  objected  to  proof  of  the 
shortage  by  an  accounting  rendered  by  the  agent  long  after  the  ter- 
mination of  his  employment,  but  while  it  was  still  his  duty  under 
his  contract  to  do  so.  Held,  the  evidence  was  admissible.  United 
American  Fire  Insurance  Co.  v.  American  Bonding  Co.  (Wis.  1911) 
131  N.  W.  994. 

The  general  rule  is  well  established  that  the  declarations  of  a 
principal  are  admissible  as  evidence  against  his  surety  only  when  they 
are  part  of  the  res  gestae,  with  reference  to  which  the  surety  has 
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covenanted.  Hatch  v.  Elhins  (1875)  65  N.  Y.  489;  Ayer  v.  Getty 
(1887)  46  Hun  287.  Since  hearsay  evidence  is  not  admissible,  though 
a  surety  is  bound  by  the  acts  of  his  principal,  he  is  not  bound  by 
what  the  principal  may  afterward  say  he  has  done.  Trousdale  v. 
Philips  (Tenn.  1852)  2  Swan  384;  Bocard  v.  State  (1881)  79  Ind.  270. 
The  declarations  of  the  principal  are  therefore  competent  evidence 
against  the  surety  only  when  they  are  made  during,  and  in  explana- 
tion of,  the  performance  of  the  duty  for  which  the  surety  is  respon- 
sible. Lewis  v.  Lee  County  (1882)  73  Ala.  148;  Shelby  v.  Governor 
(Ind.  1829)  2  Blackf.  289.  In  the  principal  case  it  does  not  seem 
to  be  material,  as  against  the  surety,  that  the  agent  was  bound  by  his 
contract  to  render  an  account,  since  that  accounting  was  not  had  at 
such  a  time  as  to  make  it  part  of  the  res  gestae.  It  is  true  that  if 
the  rendition  of  the  account  were  part  of  the  duty  guaranteed  by  the 
surety,  evidence  concerning  it  would  be  admissible  to  prove  a  breach 
of  the  bond;  Father  Matthew  Society  v.  Fitzwilliam  (1882)  12  Mo. 
App.  445;  Townsend  v.  Everett  (1843)  4  Ala.  607;  but  even  in  this 
case  it  is  doubtful  that  such  evidence  could  be  used  to  prove  a  pre- 
vious embezzlement.  Of.  Bank  v.  Smith  (Mass.  1866)  12  Allen  243, 
250.  The  rule  with  regard  to  res  gestae  has  been  correctly  applied  in 
another  recent  case.  Strobel  and  Wilken  Co.  v.  Weisen  (1911)  128 
N.  Y.  Supp.  798. 

Garnishment — Jurisdiction — Situs  of  Debt. — The  defendant,  a  resi- 
dent of  Missouri,  was  sued  in  Kansas,  and  a  debt  owing  to  him  by  a 
Missouri  corporation  doing  business  and  amenable  to  process  in  Kan- 
sas, was  sought  to  be  attached  there.  Held,  the  Kansas  court  would 
take  jurisdiction.  Sutton  v.  Heinzle  et  al.  (Kan.  1911)  115  Pac.  560. 
Inasmuch  as  garnishment  is  a  process  operating  in  rem,  Ala.,  etc. 
B.  B.  Co.  v.  Chumley  (1890)  92  Ala.  317;  McBride  v.  Protection  Ins. 
Co.  (1853)  22  Conn.  248;  Lewis  v.  Bush  (1883)  30  Minn.  244,  so 
that  the  property  sought  to  be  sequestrated  must  be  within  the  court's 
jurisdiction,  there  will  naturally  be  found  as  many  opinions  as  to 
what  circumstances  confer  jurisdiction  as  there  are  theories  of  what 
determines  the  situs  of  a  debt.  Accordingly  some  courts  hold  that  a 
debt  is  attachable  only  in  the  jurisdiction  where  it  is  payable.  Amer. 
Central  Ins.  Co.  v.  Hettler  (1893)  37  Neb.  849,  while  others  insist 
that  it  is  to  be  reached  at  the  residence  of  the  garnishee.  Bragg  v. 
Gaynor  (1893)  85  Wis.  468.  It  seems  that  the  confusion  is  to  be 
accounted  for  by  the  fact  that  the  situs  of  personal  property  is  usually 
at  the  domicile  of  the  owner.  Story,  Conflict  of  Laws,  (8th  ed.)  §  362; 
Thome  v.  Watkins  (1750)  2  Ves.  Sr.  35.  As  regards  debts,  however, 
although  where  such  property  is  to  be  disposed  of  by  direct  operation 
of  law,  that  of  the  owner's  domicile  will  govern,  yet  it  is  said  that 
properly  speaking  they  have  no  situs.  Story,  Conflict  of  Laws,  ubi 
supra;  Thome  v.  Watkijis  supra.  It  is  clear,  moreover,  that  in  gar- 
nishment proceedings  it  is  the  obligation  of  the  garnishee  which  is 
sought  to  be  attached,  Harris  v.  Balk  (1905)  198  U.  S.  215,  and  evi- 
dently wherever  the  garnishee  might  be  sued  by  his  immediate  credi- 
tor, there  that  obligation  exists.  Harris  v.  Balk  supra.  Accordingly 
the  weight  of  authority,  see  Harris  v.  Balk  supra,  with  which  the 
principal  case  is  in  accord,  seems  logically  correct  in  holding  that 
proceedings  to  sequestrate  a  debt  are  maintainable  wherever  the  prin- 
cipal debtor  could  reach  the  garnishee  by  action.  Harris  v.  Balk 
supra;  Mooney  v.  Union  Pac.  B.  B.  Co.  (1882)  60  la.  346. 
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Habeas  Corpus — The  Right  of  Appeal  in  Absence  of  Statute. — 
A  sheriff  appealed  from  an  order  discharging  a  prisoner  held  for  ex- 
tradition on  a  criminal  charge.  Held,  appeals  do  not  lie  from  habeas 
corpus  proceedings.     Wisener  v.  Burrell  (Okla.  1911)  115  Pac.  275. 

At  common  law  the  proceedings  of  habeas  corpus  ad  subjiciendum 
are  not  subject  to  review  by  a  higher  court.  Brought  to  enforce  the 
civil  right  of  personal  liberty,  they  are  regarded  as  civil  proceedings 
though  the  petitioner  is  held  on  a  criminal  charge.  Ex  parte  Tom 
Tong  (1883)  108  U.  S.  556;  contra,  Louisiana  v.  Judge  of  the  Com- 
mercial Court  (1840)  15  La.  Ann.  192.  But  though  the  writ  of  error 
exists  as  of  right  in  civil  cases  under  the  common  law,  Haines  t. 
People  (1880)  97  111.  192,  it  can  only  be  employed  where  the  judgment  is 
final  and,  although  the  conception  is  open  to  criticism,  Weston  v. 
City  Council  (1829)  2  Pet.  449,  the  order  in  habeas  corpus  has  not 
generally  been  so  regarded,  Hammond  v.  People  (1863)  32  111.  446; 
contra,  Yates  v.  People  (N.  Y.  1810)  6  Johns.  337,  for  if  remanded 
the  prisoner  may  institute  successive  proceedings  for  his  liberty,  In 
re  Kopel  (1906)  148  Fed.  505;  In  re  Sneel  (1883)  31  Minn.  110; 
contra,  Ex  parte  Scott  (1875)  1  Dak.  146,  or  if  discharged  may  be  re- 
arrested, Ex  parte  Milburn  (1835)  9  Pet.  704.  Some  courts  make 
an  exception  to  this  rule  in  the  case  of  habeas  corpus  for  the  custody 
of  children,  and  as  this  judgment  is  held  final,  Bleahley  v.  Barclay 
(1907)  75  Kan.  462;  Cormack  v.  Marshall  (1904)  211  111.  519,  it  may 
be  reviewed.  Mahon  v.  People  (1905)  218  HI.  171.  The  right  of 
appeal,  however,  does  not  exist  at  common  law,  Union  Nat.  Bank  v. 
Barth  (1898)  74  111.  383,  and  so  it  has  not  been  available  in  the  case 
of  habeas  corpus  unless  provided  by  statute.  Carruth  v.  Taylor  (1898) 
8  N.  D.  166.  Cf.  Ex  parte  Good  (1858)  19  Ark.  410.  A  number  of  States 
have  so  provided  specifically,  but  the  right  does  not  seem  to  be  given 
by  a  statute  permitting  appeals  from  "all  final  judgments."  Cf.  Howe 
v.  State  (1846)  9  Mo.  691.  Since  no  right  of  appeal  was  given  by 
statute  in  the  principal  case,  the  decision  is  in  accord  with  the  weight 
of  authority  and  enhances  the  value  of  the  writ. 

Husband  and  Wife — Community  Property — Relative  Rights. — In 
an  action  for  slander  of  title,  it  was  shown  that  the  property  in  dis- 
pute had  been  a  community  possession,  and  that  the  defendants  were 
entitled  as  heirs  to  the  entire  interest  possessed  by  the  wife  during 
coverture.  Held,  the  defendants  were  owners  of  an  undivided  half 
interest.  Mazzei  v.  Gruis  et  al.  (La.  1911)  55  So.  555.  See  Notes, 
p.  668. 

Insurance — Fire  Policy — Divisibility. — The  defendant  in  one  policy 
insured  for  a  single  premium  various  items  of  the  plaintiff's  property 
for  separate  amounts.  The  policy  provided  that  by  a  false  answer  to 
any  question  in  the  application  the  applicant  should  "forfeit  all  rights 
under  the  policy."  Held,  two  judges  dissenting,  the  policy  was  divisible 
and  therefore  void  only  as  to  the  item  misrepresented.  Benham  v. 
Farmers  Mut.  Fire  Ins.  Co.  (Mich.  1911)  131  N1.  W.  37. 

In  many  jurisdictions  a  fire  policy  insuring  several  items  of  prop- 
erty for  separate  amounts  will  be  declared  severable  though  a  single 
premium  is  paid,  Richards,  Insurance  Law,  (3rd.  ed.)  §  115,  and  a 
clause  providing  that  upon  breach  of  a  condition  the  "policy  shall  be 
void"  is  construed  to  nullify  the  policy  only  as  to  the  property  to 
which  the  condition  pertains.  Mitchell  v.  Ins.  Co.  (1894)  72  Miss.  53. 
Contra,  Southern  Ins.  Co.  v.  Knight  (1900)  111  Ga.  622;  Thomas  v. 
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Commercial  Assur.  Co.  (1894)  162  Mass.  29.  Assuming,  however,  that 
such  a  contract  is  divisible,  it  is  nevertheless  a  single  contract  and  if 
there  be  fraud  as  to  any  part,  the  whole  will  thereby  be  vitiated. 
German  Ins.  Co.  v.  Read  (Ky.  1890)  13  S.  W.  1080.  This  rule,  further- 
more, should  not  be  applied  if  the  properties  insured  are  so  related 
that  a  breach  of  condition  as  to  part  increases  the  risk  upon  the  whole, 
for  this  would  clearly  run  counter  to  the  intention  of  the  parties. 
Ins.  Co.  v.  Johnson  (1904)  69  Kan.  146;  Essex  Bank  v.  Ins.  Co.  (1889) 
57  Conn.  335;  Baldwin  v.  Ins.  Co.  (1880)  60  N.  H.  422.  Cf.  State 
Ins.  Co.  v.  Schreck  (1889)  27  Neb.  527;  Taylor  v.  7ns.  Co.  (1902) 
116  Iowa  625.  But  it  does  not  follow  that  an  insurance  company 
cannot  condition  its  liability  as  to  any  part  upon  a  strict  compliance 
with  each  provision.  So  where  the  forfeiture  clause  reads  that  "the 
entire  policy  shall  be  void,"  the  better  view  is  that  the  contract  is 
indivisible.  Germania  Ins.  Co.  v.  Schild  (1903)  69  Oh.  St.  136; 
Richards,  Insurance  Law,  (3rd.  ed.)  §  246.  But  see  Donley  v.  Ins.  Co. 
(1906)  184  N.  Y.  107;  2  Cooley,  Briefs  on  Insurance,  1914.  It  is  sub- 
mitted that  the  result  should  be  the  same  where,  as  in  the  principal 
case,  it  is  provided  that  any  misrepresentation  will  cause  a  forfeiture 
of  "all  rights  under  the  policy." 

Limitation  of  Actions — Breach  op  Trust — Rights  of  Beneficiary 
After  the  Trustee  is  Barred. — After  the  Statute  of  Limitations  had 
run  against  their  trustee,  the  plaintiffs  sought  to  have  impressed  with 
a  trust  property  purchased  by  the  defendants  with  notice  that  the 
plaintiffs  were  its  beneficial  owners.  The  plaintiffs  were  under  legal 
disabilities  at  the  time  of  the  breach  of  trust.  Held,  the  action  would 
lie.  Elliott  et  al.  v.  Landis  Machine  Co.  et  al.  (Mo.  1911)  139  S.  W. 
356. 

Since  the  only  right  of  a  cestui  que  trust  is  to  compel  the  trustee 
to  perform  his  duty,  Forde  v.  Haskins  (1615)  1  Rolle  125;  Norton  v. 
Ray  (1885)  139  Mass.  230,  if  the  Statute  of  Limitations  has  run 
against  the  trustee,  the  beneficiary  also  will  ordinarily  be  barred,  al- 
though he  was  not  sui  juris  during  the  statutory  period.  Wych  v. 
E.  I.  Co.  (1734)  1  P.  Wms.  309.  But  if  a  third  party  take  the  trust 
res  with  knowledge  of  the  breach  of  trust,  he  cannot  then  plead  the 
laches  of  the  legal  owner  to  bar  the  beneficiary,  who  has  now  acquired 
rights,  independent  of  those  of  the  trustee,  against  the  stranger,  cf. 
Parker  v.  Hall  (Tenn.  1859)  2  Head  641,  and  these  he  may  enforce 
either  directly,  Rolfe  v.  Gregory  (1861)  11  Jur.  [N.  S.]  98,  or  through 
his  trustee,  Wetmore  v.  Porter  (1883)  92  N.  Y.  76.  This  principle 
is  further  illustrated  by  the  cestui's  right  to  follow  the  trust  res  in 
certain  cases.  Jones  v.  Godwin  (S.  C.  1858)  10  Rich.  Eq.  226.  And 
since  the  cestuis  que  trustent  in  the  principal  case  were  not  sui  juris 
upon  the  acquisition  of  these  rights,  the  Statute  did  not  begin  to 
operate  until  their  disabilities  were  removed.  Atty.-Gen.  v.  Magdalen 
College  (1854)  18  Beav.  223,  239.  The  decision  is  sound  for  another 
reason.  The  defendants  became  trustees  ex  maleficio,  Christy  v.  Sill 
(1880)  95  Pa.  380,  and  as  such  should  have  no  higher  rights  than  the  ex- 
press trustees,  Rolfe  v.  Gregory  supra,  in  favor  of  whom  the  Statute 
will  not  run  until  the  cestui  knows  of  their  breach  of  trust.  Hastie 
v.  Aiken  (1880)  67  Ala.  316;  Russell  v.  Peyton  (1879)  4  HI.  App.  473. 
Since  it  did  not  appear  that  the  plaintiffs  had  knowledge  of  the 
defendants'  wrong  during  all  of  the  statutory  period,  they  shouldnot 
have  been  barred,  even  had  they  been  sui  juris  during  that  time. 
Hoyle  v.  Jones  (1866)  35  Ga.  40. 
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Mandamus — Public  Right — Citizen  as  Petitioner. — The  plaintiffs 
applied  for  a  mandamus  to  compel  the  defendant  to  complete  its  road 
as  required  by  its  franchise.  Held,  one  judge  dissenting,  the  plaintiffs 
having  no  interest  other  than  that  of  members  of  the  public  cannot 
appear  as  relators.  People  ex  rel.  Karl  et  al.  v.  United  Traction  Co. 
(1911)  130  N.  Y.  Supp.  477. 

Where  mandamus  is  sought  to  enforce  a  private  right,  only  the 
person  wronged  can  be  the  relator,  High,  Extraordinary  Legal  Reme- 
dies, (3rd.  ed.)  §  431,  because  mandamus  is  available  only  to  the 
real  party  in  interest.  Therefore  upon  the  application  of  the  person 
interested  mandamus  will  issue  to  enforce  a  duty  to  an  individual 
though  a  public  right  is  also  involved.  Savannah  Canal  Co.  r. 
Shuman  (1893)  91  Ga.  400.  Where  the  sole  object  of  the  proceedings 
is  the  enforcement  of  a  public  right,  the  people  are  regarded  as 
the  real  party  in  interest,  and  in  some  jurisdictions  the  action  may 
be  brought  only  by  their  official  representative.  Sanger  v.  Commis- 
sioners (1845)  25  Me.  291.  However,  since  every  citizen  is  interested 
in  the  performance  of  duties  to  the  public,  the  right  of  an  individual 
to  appear  as  relator  in  such  cases  was  early  recognized  and  has  been 
often  affirmed.  People  v.  Collins  (N.  Y.  1837)  19  Wend.  56;  People 
ex  rel.  v.  Keating  (1901)  168  N.  Y.  590;  County  v.  State  (1849)  11 
HI.  202;  Union  Pac.  Ry.  Co.  v.  Hall  (1875)  91  U.  S.  343.  The  argu- 
ment that  this  doctrine  permits  a  defendant  to  be  harassed  by  many 
suits,  see  Bobbett  v.  State  (1872)  10  Kan.  9,  lacks  force  since  the 
granting  of  the  writ  is  discretionary  and  it  may  be  assumed  that 
it  will  not  be  unnecessarily  granted.  See  Union  Pac.  Ry.  Co.  v.  Hall 
supra.  Where  the  duty  is  owed  to  the  government  as  such,  as  op- 
posed to  the  public  at  large,  a  valid  limitation  has  been  put  upon 
the  citizen's  right  to  invoke  mandamus,  High,  Extraordinary  Legal 
Remedies,  (3rd.  ed.)  §  430-a,  but  this  restriction  by  the  better  rule 
does  not  extend  to  proceedings  to  compel  a  corporation,  whether 
public,  In  re  Wheeler  (1908)  115  N.  Y.  Supp.  605,  or  private,  Loader 
v.  Brooklyn  R.  R.  Co.  (1895)  35  N.  Y.  Supp.  996,  to  comply  with  its 
franchise  obligations  if  the  duty  is  one  in  the  performance  of  which 
the  people  have  an  interest.  Union  Pac.  Ry.  Co.  v.  Hall  supra;  but  see 
People  ex  rel.  v.  Interurban  St.  Ry.  Co.  (1903)  83  N.  Y.  Supp.  622. 
While  the  decision  may  be  supported  upon  another  ground,  see  2 
Morawetz,  Corporations,  (2nd  ed.)  §  1136,  the  mere  fact  that  the 
relators  were  interested  only  as  members  of  the  public  is  not  suf- 
ficient. 

Master  and  Servant — Trespassing  Children — Liability  of  Master 
for  Servant's  Negligence. — The  plaintiff,  a  trespassing  child  of  thir- 
teen, was  injured  while  obeying  an  unauthorized  direction  of  de- 
fendant's servant  to  assist  him  by  climbing  upon  a  distilling  vat. 
Held,  the  defendant  was  liable.  Wells  v.  Kentucky  Distilleries  & 
Warehouse  Co.  et  al.  (Ky.  1911))  138  S.  W.  278. 

He  who  is  employed  by  an  agent  acting  without  authority  is  a 
mere  volunteer;  Sparks  v.  East  Tenn.  etc.  R'y  Co.  (1888)  82  Ga.  156; 
Nashville  etc.  R.  R.  Co.  v.  McDaniel  (Tenn.  1883)  12  Lea  386;  cf. 
Wischam  v.  Rickards  (1890)  136  Pa.  109;  and  no  distinction  should 
be  made  between  adults  and  infants  in  establishing  the  relationship 
of  master  and  servant,  since  capacity  to  estimate  danger  is  here  an 
irrelevant  inquiry.  Flower  v.  Pa.  R.  R.  Co.  (1871)  69  Pa.  210; 
Werner  v.  Trautwein  (1901)  25  Tex.  Civ.  App.  608.    In  the  principal 
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case,  the  court  therefore  relied  on  the  theory  of  a  master's  duty  to 
trespassing  children,  basing  its  decision  on  Ky.  B.  B.  Co.  v.  Oastineau's 
Adm'r  (1885)  83  Ky.  119.  In  that  case,  however,  recovery  was  had 
under  the  doctrine  of  the  turn-table  cases  independently  of  the  unau- 
thorized direction  of  the  employee,  the  railroad  yard  being  a  place  with 
dangerous  and  alluring  machinery,  B.  B.  v.  Stout  (1873)  17  Wall.  657, 
against  which  an  owner  must  reasonably  safeguard  trespassing  chil- 
dren. 2  Columbia  Law  Review  564;  4  Columbia  Law  Keview  443.  In 
the  principal  case,  however,  the  vat  was  not  dangerous  and  alluring 
and  imposed  no  such  duty.  To  hold  the  master  responsible  for  the 
employee's  negligence  in  directing  the  child  to  a  position  of  danger, 
an  act  admittedly  beyond  the  scope  of  his  authority,  Driscoll  v.  Scan- 
Ion  (1896)  165  Mass.  348;  B.  B.  Co.  v.  Dial  (1893)  58  Ark.  318,  is  to 
enlarge  unreasonably  both  the  liability  of  a  master  for  the  negli- 
gence of  his  servant  and  the  duty  of  a  landowner  toward  trespassing 
infants;  for  it  ignores  the  fact  that  the  servant's  direction  is  an  in- 
tervening cause.  Cf.  10  Columbia  Law  Keview  783.  It  is  further 
to  be  noted  that  modern  decisions  tend  to  limit,  George  v.  Los  Angeles 
B'y  Co.  (1899)  126  Cal.  357;  Walsh  v.  Fitchburg  B.  B.  Co.  (1895)  145 
N.  Y.  301,  rather  than  to  extend  the  doctrine  of  the  turn-table  cases. 
B.  B.  v.  Stout  supra. 

Mortgages — Assignment  of  Equity  of  Redemption — Extent  of 
Assignee's  Liability. — The  plaintiff  assigned  to  the  defendant  a  con- 
tingent reversionary  interest,  "subject  to  a  mortgage  of  £2000."  The 
mortgagee  having  threatened  to  foreclose,  the  plaintiff  sought  to  be 
indemnified  by  the  assignee.  Held,  inter  alia,  the  plaintiff  could  not 
recover  because  the  defendant's  interest  was  not  vested  and  in  pos- 
session.   Mills  v.  United  Counties  Bank  L.  R.  [1911]  1  Ch.  669. 

Although  the  broad  proposition  that  the  purchaser  of  an  equity  of 
redemption  is  in  conscience  bound  to  indemnify  his  vendor  against  per- 
sonal liability  on  the  mortgage  debt  originated  in  dictum,  Waring  v. 
Ward  (1802)  7  Ves.  Jr.  332,  it  has  been  perpetuated  by  text-book 
writers  of  authority,  1  Jarman,  Wills,  (5th  ed.)  644;  2  Story,  Eq.  Jur.. 
(13th  ed.)  §  1248-fe  2,  and  has  been  cited  with  approval.  Adair  v.  Garden 
(1891)  L.  R.  Ir.  469.  It  is  true  that  where  the  assignee  covenants  to 
pay  the  mortgage  debt  he  becomes  liable  to  the  mortgagor,  if  the 
latter  is  called  upon  to  pay,  or,  in  many  jurisdictions,  directly  liable 
to  the  mortgagee,  10  Columbia  Law  Review  765,  and  equity  will  im- 
pose such  an  obligation  where  the  amount  of  the  mortgage  is  deducted 
from  the  purchase  price.  See  Heid  v.  Vreeland  (1879)  30  N.  J.  Eq. 
591;  and  see  Adair  v.  Garden  supra.  But  the  mere  recital  that  the 
property  is  subject  to  a  mortgage  will  not  have  this  effect.  Clifford  v. 
Minor  (1899)  76  Minn.  12.  It  is  submitted,  however,  that,  although 
the  property  remains  charged  with  the  debt  in  the  hands  of  the  mort- 
gagor's assignee,  Sweetzer  v.  Jones  (1862)  35  Vt.  317,  it  has  never 
been  decided  that  the  purchase  of  an  equity  of  redemption  of  itself 
gives  rise  to  personal  liability  either  directly  or  by  way  of  indemnity. 
On  the  contrary  the  proposition  has  been  repeatedly  denied,  Shepherd 
v.  May  (1885)  115  IT.  S.  505;  see  Smith  v.  Truslow  (1881)  84  N.  Y. 
660,  and  since  it  does  not  clearly  appear  from  the  facts  of  the  prin- 
cipal case  as  reported,  that  the  purchase  price  was  decreased  by  the 
amount  of  the  mortgage  debt,  the  decision  is  sound,  but  it  would  seem 
that  the  basis  of  the  court's  decision  is  an  unnecessary  limitation  on 
an  already  sufficiently  restricted  rule. 
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Mortgages — Equitable  Mortgages — When  no  Mortgageable  Interest 
Exists. — It  was  agreed  orally  between  the  parties  that  the  plaintiff 
was  to  effect  the  purchase  of  certain  land  and  to  have  a  two-ninths 
interest  therein  although  conveyance  was  to  be  made  to  the  defendant 
who  was  to  advance  the  purchase  price  and  to  deed  to  the  plaintiff 
the  latter's  interest  upon  his  repayment  of  a  proportionate  share  of 
the  cost.  The  plaintiff  gave  the  defendant  security  for  his  perfor- 
mance. Held,  one  judge  dissenting,  no  equitable  mortgage  was  cre- 
ated because  the  plaintiff  had  no  mortgageable  interest  in  the  land. 
Bennett  et  al.  v.  Harrison  et  al.  (Minn.  1911)  132  N.  W.  309. 

Although  it  is  established  that  where  A  has  an  interest,  legal  or 
equitable,  in  land  owned  by  C,  and  B  lends  A  the  purchase  price,  taking 
a  deed  from  C  as  security,  equity  will  treat  the  transaction  as  a 
mortgage,  Carr  v.  Carr  (1873)  52  N.  Y.  250,  even  though  the  agree- 
ment was  an  oral  one,  Stitt  v.  Rat  Portage  Lumber  Go.  (1905)  96 
Minn.  27,  there  are  dicta  indicating  that  the  result  would  be  different 
if  A  had  no  such  interest.  See  Hall  v.  O'Connell  (1908)  52  Ore.  164; 
Carr  v.  Carr  supra.  Where  resulting  trusts  have  not  been  abolished, 
such  an  interest,  if  necessary,  may  be  found  in  the  trust  implied  in 
fact  which  springs  from  such  a  transaction.  Campbell  v.  Freeman 
(1893)  99  Cal.  546.  However,  while  at  law  "a  man  cannot  grant 
that  which  he  hath  not,"  Looker  v.  Pechwell  (1876)  38  N.  J.  L.  253, 
the  necessity  for  some  interest  in  order  to  create  an  equitable  mortgage 
is  not  so  apparent.  Mortgages  of  after  acquired  property  are  uniformly 
recognized  by  courts  of  equity,  Pennoch  v.  Coe  (1859)  23  How.  117; 
Omaha  etc.  Ry.  Co.  v.  W abash  etc.  Ry.  Co.  (1891)  108  Mo.  298,  which 
make  the  intention  of  the  parties,  and  not  the  existence  of  some  interest, 
the  controlling  element.  See  Mitchell  v.  Winslow  (1843)  2  Story  630,  644. 
It  would  seem,  therefore,  that  if  in  the  principal  case  the  intention 
of  the  parties  was  that  the  defendant  should  hold  the  land  solely  as 
security  for  a  loan  made  to  the  plaintiff,  the  latter  acquired  an  equity 
of  redemption  therein  immediately  upon  its  conveyance,  which  the 
court  would  have  been  justified  in  enforcing.  Jones  v.  Gillett  (1909) 
142  Iowa  506.  Furthermore,  there  is  authority  for  treating  the  de- 
fendant as  a  constructive  trustee  in  such  a  case.  See  Avery  v. 
Stewart  (1904)  136  N.  C.  427. 

Powers — Power  of  Appointment — Effect  of  Exercise  upon  Ap- 
pointor's Relation  to  the  Property. — A  domiciled  Dutchwoman  had 
a  general  power  of  appointment  by  will  over  property  vested  in 
English  trustees,  which  she  exercised  in  favor  of  her  husband.  Under 
Dutch  law  the  husband  could  take  but  seven-eighths  of  the  property. 
Held,  the  exercise  of  the  power  rendered  the  property  assets  of  the 
appointor,  and  therefore  subject  to  Dutch  law.  In  re  Pryce  (1911) 
58  L.  J.  Ch.  Div.  525.    See  Notes,  p.  663. 

Powers — Survival — Powers  Coupled  with  an  Interest. — A  husband, 
having  conveyed  real  property  to  his  wife  for  life  with  a  power  to 
devise  the  fee  to  one  or  more  of  the  children,  died  before  she  made 
the  appointment.  Held,  the  power  survived  the  donor's  death.  Dixon 
v.  Dixon  (Kan.  1911)  116  Pac.  886.     See  Notes,  p.  661. 

Statute  of  Frauds — Contract  for  the  Sale  of  an  Interest  tn 
Land — Contract  to  Procure  Deed  from  Owner. — The  defendants 
orally  agreed  for  $600  to  be  paid  to  them  to  furnish  to  the  plaintiff 
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a  deed  to  land  owned  by  another,  in  which  the  defendants  had  no  in- 
terest. To  an  action  on  their  promise  the  defendants  pleaded  the 
Statute  of  Frauds,  which  provides  that  any  contract  or  sale  of  lands 
or  any  interest  in  or  concerning  them,  must  be  in  writing.  Held,  the 
contract  was  unenforceable.  Eobertson  v.  Talley  et  al.  (Kansas 
1911)  115  Pac.  640. 

In  determining  whether  or  not  a  given  contract  is  within  the 
Statute  of  Frauds,  its  subject-matter  must  be  the  chief  consideration. 
See  Heyn  v.  Phillips  (1868)  37  Cal.  529.  So  where  one  is  to  procure 
a  conveyance  of  land  to  himself  and  then  to  transfer  to  another  an 
interest  therein,  either  legal  or  equitable,  since  the  agreement  is  for 
the  sale  of  an  interest  in  land  it  is  unenforceable  if  oral.  Dunphy  v. 
Ryan  (1886)  116  U.  S.  491;  11  Columbia  Law  Review  386.  If,  on 
the  other  hand,  by  the  contract  one  of  the  parties  is  merely  to  find  a 
purchaser  for  the  other's  land,  Schmidt  v.  Beiseker  (1905)  14  N.  D. 
587,  or  to  negotiate  with  the  third  party  for  the  transfer  of  his  land 
to  that  other,  Snyder  v.  Wolford  (1885)  33  Minn.  175,  the  contract 
is  one  of  agency  and  is  not  covered  by  the  Statute,  but  see  Allen  v. 
Richard  (1884)  83  Mo.  55,  even  though  the  agent  is  to  receive  for 
his  services  a  share  of  the  profits  accruing  upon  a  resale  by  the  prin- 
cipal, Snyder  v.  Wolford  supra,  or  all  that  he  can  get  for  his  em- 
ployer's land  above  a  certain  sum.  Heyn  v.  Phillips  supra.  This  is 
not  true,  however,  where  the  agent  is  to  be  compensated  in  land,  for 
the  subject-matter  of  the  contract  is  then  the  sale  of  land  by  the 
principal  to  his  agent.  Fuller  v.  Reed  (1870)  38  Cal.  99.  It  would 
seem,  therefore,  that  the  Statute  contemplates  only  cases  where  the 
parties  stand  in  the  relation  of  vendor  and  vendee,  having  contracted 
with  each  other  as  principals,  see  Carr  v.  Leavitt  (1884)  54  Mich. 
540;  Browne,  Statute  of  Frauds,  (5th  ed.)  350,  and  that  it  deals  only 
with  undertakings  affecting  the  title  and  conveyance  of  realty  as  be- 
tween the  contracting  parties.  Schmidt  v.  Beiseker  supra.  Under 
this  view,  the  defense  offered  in  the  principal  case  was  not  a  valid 
one.  Cf.  Harben  v.  Gongden  (Tenn.  1860)  1  Cold.  221;  but  see 
Rawdon  v.  Dodge  (1879)  40  Mich.  697. 

Tenancy  in  Common — Improvements — Compensation. — The  defend- 
ant, tenant  in  common  with  the  plaintiff,  made  improvements  on  the 
common  property  for  which  he  demanded  compensation.  Held,  on 
partition  the  defendant  is  entitled  to  have  the  improvements  set  apart 
to  him,  if  it  can  be  done  in  justice  to  his  cotenant;  otherwise  he  is 
entitled  to  compensation  in  the  amount  of  the  enhanced  value  of  the 
land.    Burns  v.  Parker  et  al.  (Tex.  1911)  137  S.  W.  705. 

Though  a  tenant  in  common  who  puts  improvements  on  the  common 
property  without  the  knowledge  or  consent  of  his  cotenant  has  no 
legal  rights  with  respect  to  those  improvements,  Alleman  v.  Hawley 
(1888)  117  Ind.  532,  538;  see  Beam  v.  Scroggin  (1882)  12  111.  App. 
321,  325,  it  is  settled  that  a  court  with  equity  jurisdiction  will,  upon 
partition,  allot  to  him  the  part  improved  by  him  if  it  can  be  done 
equitably.  See  Elrod  v.  Keller  (1883)  89  Ind.  382;  Osborn  v.  Osborn 
(1884)  62  Tex.  495.  Where  such  a  division  is  not  possible,  the  courts 
are  at  variance  on  the  question  whether  compensation  should  be  al- 
lowed for  improvements  made  honestly  for  the  benefit  of  the  premises, 
or  not.  The  courts  favoring  the  view  which  allows  reimbursement 
and  which  is  perhaps  supported  by  the  weight  of  authority,  claim 
that  it  would  be  unjust  to  permit  one  tenant  to  be  enriched  by  the 
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fruits  of  the  other's  thrift  and  enterprise.  Martindale  v.  Alexander 
(1866)  26lnd.  104;  Louvalle  v.  Menard  (1844)  6  111.  39.  In  accordance 
with  this,  the  compensation  given  is  not  measured  by  the  cost  of  the 
improvements,  but  by  the  value  which  they  have  imparted  to  the 
premises.  Moore  v.  Williamson  (S.  C.  1858)  10  Rich.  Eq.  323.  In 
other  jurisdictions  it  is  held  that  no  compensation  should  be  allowed 
because  anyone  making  improvements  on  the  common  property  acts 
as  a  mere  volunteer  and  should  not  be  permitted  to  charge  his  cotenant 
for  improvements  which  the  latter  may  not  desire.  Nelsons  Heirs 
v.  Clay's  Heirs  (Ky.  1832)  7  T.  J.  Marshall  139;  Cosgriff  v.  Foss 
(1897)  152  N.  Y.  104.  A  result  contrary  to  the  decision  of  the  prin- 
cipal case,  which  adopts  the  preferable  rule,  was  reached  in  a  recent 
New  York  decision.    Howard  v.  Morrissey  (1911)  130  N.  Y.  Supp.  322. 

Torts — Inducing  Breach  of  Contract — Action  by  Party  Committing 
Breach. — The  defendant,  during  a  period  of  scarcity  of  ice,  threat- 
ened to  break  its  contract  to  supply  the  plaintiff  with  that  commodity, 
if  the  plaintiff  did  not  break  its  contract  with  a  dairy  company.  The 
dairy  company  then  bought  of  the  defendant.  Held,  the  defendant 
incurred  tort  liability  to  the  plaintiff.  Sumwalt  Ice  Co.  v.  Knicker- 
bocker Ice  Co.  (Md.  1911)  80  Atl.  48. 

Because  the  parties  to  a  contract  have  a  property  right  therein, 
Raymond  v.  Yarrington  (1903)  96  Tex.  443,  and  because  everyone 
has  the  right  to  the  continuance  of  his  business  relations  free  from 
the  unwarranted  interference  of  another,  Quinn  v.  Leathern  L.  R 
[1901]  App.  Cas.  495;  Lucke  v.  Clothing  Cutters  (1893)  77  Md.  397, 
to  induce  the  breach  of  a  contract  without  legal  justification,  Knicker- 
bocker v.  Gardiner  (1908)  107  Md.  556,  such  as  legitimate  competi- 
tion, Mogul  8.  S.  Co.  v.  MacGregor  (1899)  L.  R.  23  Q.  B.  598,  is  a 
wrong  actionable  by  him  whose  contract  has  been  broken.  Jackson 
v.  Morgan  (Ind.  1911)  94  N.  E.  1021.  It  would  seem  immaterial 
whether  the  means  employed  by  the  defendant  were  lawful  or  un- 
lawful, 8  Columbia  Law  Review  496,  and,  if  unlawful,  whether  fraud, 
physical  force  or  intimidation,  So.  Ry.  Co.  v.  Machinists'  Union  (1901) 
111  Fed.  49;  Rice  v.  Manley  (1876)  66  N.  Y.  82,  or  merely  moral 
coercion.  8  Columbia  Law  Review  496.  The  principal  case,  however, 
is  the  first  example  of  recovery  by  the  party  induced  to  break  the 
contract,  but  it  is  a  sound  application  of  the  principles  outlined 
above.  Under  normal  trade  conditions  a  contract  action  would  have 
afforded  the  plaintiff  all  of  its  damages.  But  under  the  peculiar 
facts  of  this  case  disregard  of  the  defendant's  threats  would  have 
meant  ruin,  and  it  is  exceedingly  doubtful  that  it  could  have  recovered 
for  the  loss  of  customers  and  good-will  in  an  action  ex  contractu. 
See  1  Sutherland,  Damages,  (3rd  ed.)  §§  45,  53.  It  seems  manifest, 
therefore,  that  the  threat  of  the  defendant  was  equivalent  to  force, 
Knickerbocker  v.  Gardiner  supra;  cf.  Smith,  Issues  in  Labor  Litiga- 
tion, 20  Harv.  L.  Rev.  253,  268,  and  that  the  plaintiff  itself  was  guilty 
of  a  breach  of  contract,  would  seem  no  reason  for  denying  it  a  tort 
action  for  this  unlawful  invasion  of  its  rights. 

Torts — Joint  Tort-Eeasors — Contrd3Ution. — An  action  for  personal 
injuries  was  brought  against  a  telephone  company  and  an  electric 
light  company.  Upon  recovery  against  the  former  it  sought  contribu- 
tion from  its  co-defendant.     Held,  that  unless  the  original  plaintiff 
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could  recover  against  the  second  defendant  there  could  be  no  contribu- 
tion; and  that  if  the  negligence  of  one  defendant  merely  created  a 
condition,  which  with  the  active  negligence  of  the  other  caused  the 
injury,  the  former  was  under  no  obligation  to  the  latter.  Southwestern 
Tel.  &  Tel.  Co.  v.  Sanders  (Tex.  1911)  138  S.  W.  1181.  See  Notes, 
p.  667. 

Torts — Nuisance — Liability  of  Tenant. — The  plaintiff  complained  of 
a  nuisance  in  the  form  of  trees  which  overhung  his  land  and  which 
were  on  the  premises  when  they  were  leased  to  the  defendant.  Held, 
a  tenant  is  not  liable  for  maintaining  land  in  the  condition  in  which 
he  receives  it.    Ackerman  et  al.  v.  Ellis  (N.  J.  1911)  79  Atl.  883. 

A  grantee  in  fee  incurs  liability  by  maintaining  a  nuisance  created 
prior  to  his  acquisition  of  the  land,  Lehan  v.  Cochran  (1901)  178  Mass. 
566;  1  Columbia  Law  Review  201,  although  in  the  case  of  a  private 
nuisance  it  may  first  be  necessary  to  request  him  to  abate  it.  Pen- 
ruddock's  Case  (1598)  5  Co.  Rep.  101.  This  is  because  he  who  con- 
tinues a  nuisance  is  equally  answerable  with  him  who  created  it. 
A  lessee  having  put  himself  in  a  position  analogous  to  that  of  a 
grantee  in  fee  by  allowing  the  nuisance  to  remain  after  he  learns 
of  its  existence  and  thus  adopting  it  as  appurtenant  to  the  land, 
W.  &  A.  B.  B.  Co.  v.  Cox  (1894)  93  Ga.  561;  Irvine  v.  Wood  (1872) 
51  N.  Y.  224,  must  also  answer  for  his  continuance  of  the  nuisance, 
either  alone  or  jointly  with  his  lessor.  Brogan  v.  Hanan  (N.  Y. 
1901)  55  App.  Div.  92;  McPartland  v.  Thorns  (1889)  4  N.  Y.  Supp. 
100.  See  Ahem  v.  Steel  (1889)  115  N.  Y.  203.  In  reaching  a  con- 
trary and  less  desirable  conclusion,  the  court  in  the  principal  case 
followed  a  dictum  in  Meyer  v.  Harris  (1897)  61  N.  J.  L.  83,  which 
is  based  on  the  theory  that  to  require  a  lessee  to  abate  a  nuisance  is 
to  subject  him  to  liability  to  his  lessor  for  waste.  This  theory  is 
at  least  doubtful.  Boswell  v.  Prior  (1702)  12  Mod.  635,  640.  It 
is  difficult  to  see  how  a  tenant,  acting  under  legal  compulsion,  can 
be  subjected  to  liability  for  waste,  for  in  such  a  case  he  would  abate 
the  nuisance  as  the  agent  of  his  landlord.  Assuming  the  correctness 
of  that  doctrine,  however,  it  seems  to  furnish  no  sufficient  ground 
for  exempting  a  tenant  from  responsibility  for  maintaining  a  nuisance, 
City  of  Boston  v.  Worthington  (Mass.  1858)  10  Gray  496,  a  view 
which  is  supported  by  the  weight  of  authority. 

Trespass — Responsibility  of  Landowner  to  Children  for  Attrac- 
tive Dangers  on  Premises. — Children  were  wont  to  play  in  the  lumber 
yard  of  the  defendant  where  there  was  an  unguarded  moving  chain, 
in  which  the  plaintiff's  intestate,  an  infant,  was  caught  and  killed. 
Except  for  danger  signs  no  warning  was  given  to  the  children.  Held, 
the  question  of  the  defendant's  negligence  was  properly  submitted  to 
the  jury,  and  the  lower  court  correctly  refused  to  admit  evidence  of 
a  warning  of  the  danger  to  the  child's  father.  Nashville  Lumber  Co. 
v.  Busbee  (Ark.  1911)  119  S.  W.  301.     See  Notes,  p.  665. 

Trusts — Savings  Bank  Deposits — Revocation  by  Will. — The  testator 
opened  a  savings  account  in  his  own  name  in  trust  for  Mary  Thomas, 
but  by  his  will  he  bequeathed  to  her  only  the  income  of  the  fund 
for  life.  Held,  the  terms  of  the  will  should  be  executed.  Thomas  v. 
Newburgh  Savings  Bank  et  al.  (1911)  130  N.  Y.  Supp.  810. 

It  seems  to  have  been  early  considered  that  the  mere  deposit  of 
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money  in  trust  for  another  created  an  irrevocable  trust  at  the  time 
of  the  deposit.  Martin  v.  Funk  (1878)  75  N.  Y.  134;  Robertson  v. 
McCarty  (N.  Y.  1900)  54  App.  Div.  103;  Scott  v.  Harbeck  (N.  Y. 
1888)  49  Hun  292.  This  is  perhaps  still  the  rule  in  some  jurisdictions, 
where,  accordingly,  when  a  deposit  has  been  made  in  trust  for  another, 
the  depositor  is  not  allowed  to  use  it  for  his  own  benefit.  See  Sayre 
v.  Weil  (1891)  94  Ala.  466.  But  the  view  has  finally  prevailed  that 
such  deposits  are  to  be  regarded  either  as  "tentative  trusts"  merely, 
remaining  fully  in  the  depositor's  control  during  his  life,  Matter  of 
Totten  (1904)  179  N.  Y.  112;  People's  Savings  Bank  v.  Webb  (1899) 
21  R.  I.  218,  unless  he  gives  unequivocal  manifestation  of  his  inten- 
tion to  create  a  binding  trust,  Farleigh  v.  Cadman  (1899)  159  N.  Y. 
169;  Matter  of  Davis  (N.  Y.  1907)  119  App.  Div.  35,  or  else  as  no 
trusts  at  all.  See  Jexvett  v.  Shattuck  (1878)  124  Mass.  590;  Stone  v. 
Bishop  (1878)  Fed.  Cas.  13,482.  It  would  seem,  however,  that  the 
trust  must  arise,  if  at  all,  at  the  time  of  the  deposit,  subject  merely 
to  revocation,  and  that  the  sole  effect  of  the  death  of  the  depositor 
who  has  not  shown  a  contrary  intention,  is  to  raise  a  presumption 
that  an  irrevocable  trust  was  intended;  Matter  of  Totten  supra;  for 
no  trust  could  arise  from  the  mere  fact  of  death.  See  Beakes 
Dairy  Co.  v.  Berns  (N.  Y.  1908)  128  App.  Div.  137.  If  a  tentative 
trust  is  no  trust  at  all,  there  is  of  course  no  difficulty  in  allowing  the 
free  disposition  of  the  deposit  by  will.  Stone  v.  Bishop  supra.  And 
if  the  first  interpretation  of  a  tentative  trust  is  the  sound  one,  the 
principal  case  would  seem  to  follow  it  logically,  since  testamentary 
disposition  may  well  be  considered  an  effectual  rebuttal  of  the  pre- 
sumption otherwise  raised. 

Waters  and  Water  Courses — Navigable  Waters — Riparian  Rights 
to  Land  Under  Water. — The  plaintiff,  a  riparian  owner  on  the  Missis- 
sippi, brought  ejectment  for  part  of  an  island  which  had  formed 
between  low-water  mark  and  the  thread  of  the  stream.  The  defendant 
claimed  under  conveyance  from  the  State  of  Minnesota.  Held,  the 
plaintiff  could  recover.  Hall  et  al.  v.  Hobart  (C.  C.  A.  8th  Cir. 
1911)  186  Fed.  426. 

Aside  from  the  thirteen  original  States,  title  to  the  beds  of  naviga- 
ble rivers  is  in  the  United  States  and  passes  to  the  States  upon  their 
admission.  9  Columbia  Law  Review  738.  The  rights  of  riparian 
owners  in  such  rivers  differ  in  the  various  jurisdictions.  Shively  v. 
Bowlby  (1894)  152  U.  S.  1,  40;  So.  Pac.  Ry.  v.  Western  Pac.  Ry. 
(1907)  151  Fed.  376,  390.  In  Minnesota  the  State  holds  the  title 
to  the  bed  in  trust  for  the  public,  and  the  riparian  owner  has  the 
usual  exclusive  rights  of  access  to  the  navigable  channel  and  of  erect- 
ing structures  for  that  purpose.  Although  such  rights  constitute 
property  and  are  freely  alienable,  Hanford  v.  St.  Paul  &  Duluth  Ry. 
Co.  (1889)  43  Minn.  104;  cf.  Minneapolis  Mill  Co.  v.  St.  Paul  Water 
Commrs.  (1894)  56  Minn.  485,  it  seems  clear  that  they  are  ordinarily 
but  easements,  Taylor  v.  Commonweath  (1904)  102  Va.  759,  and  are 
not  even  as  large  as  the  rights  embraced  in  the  qualified  title  to  the  bed 
of  the  stream  given  by  grace  of  the  State  in  some  jurisdictions. 
Franzini  v.  Layland  (1903)  120  Wis.  72.  That  the  scope  of  the 
riparian  owner's  right  cannot  be  enlarged  is  proved  by  the  fact  that  a 
custom  under  which  such  owners  erect  wharves  is  not  available  to 
support  a  contention  that  a  city  is  thereby  divested  of  its  land,  Mobile 
v.  Sullivan  Timber  Co.  (1904)  129  Fed.  298,  and,  a  fortiori,  is  this 
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true  when  the  title  is  in  the  State.  Accordingly,  as  the  State 
has  the  power  to  dispose  of  such  submerged  land,  III.  Cent.  By.  v. 
Illinois  (1892)  146  U.  S.  387,  435;  Weber  v.  Harbor  Commrs.  (1873) 
18  Wall.  57,  a  recovery  in  ejectment  for  the  accretion  to  the  bed 
seems  an  undue  extension  of  the  rights  of  riparian  owners  as  against 
the  State. 

Wills — Construction — Powers  of  the  Court. — Real  property  was 
devised  to  trustees  for  four  nieces,  share  and  share  alike  to  be  settled 
on  them  and  their  children  male  and  female  at  the  age  of  19;  and  "if 
after  the  marriage  of  any  of  these  beneficiaries,  a  child  is  born  and 
survives  its  mother,  and  then  also  dies  leaving  no  issue,  then  the  share 
it  obtains  from  its  mother  shall  revert  to  the  living  brothers,  etc." 
Held,  the  nieces  took  a  fee  simple  subject  to  be  reduced  to  a  life 
estate  with  remainder  over  to  the  children  of  such  niece  if  she  should 
marry  and  have  issue,  with  other  limitations  by  way  of  executory  de- 
vises.   Phinizy  v.  Wallace  (Ga.  1911)  71  S.  E.  896.    See  Notes,  p.  670. 
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Edward  N.  Perkins,  Editor-in-Charge. 

The  Visigothic  Code  (Forum  Judicum).  Translated  from  the 
Original  Latin  and  edited  by  S.  P.  Scott.  The  Boston  Book  Com- 
pany.    1910.    pp.  lxxiv,  419. 

The  preface  to  this  volume,  in  so  far  as  it  deals  with  the  history  of 
Visigothic  legislation,  is  confused  and  full  of  misstatements.  It  is 
well  known  that  a  collection  of  Visigothic  laws  was  made  in  Gaul  in 
the  fifth  century,  and  it  is  probable  that  it  was  made  in  the  reign  of 
Euric  (A.  D.  466-484) ;  but  that  "this  collection  is  unfortunately  lost" 
(p.  xxiii)  is  fortunately  not  wholly  true.  The  editor  seems  not  to 
have  heard  of  the  famous  palimpsest  in  the  Paris  National  Library, 
which  contains  a  portion  (sections  276-336)  of  a  very  early  Visigothic 
code.  This  was  edited  by  Blume  in  1847  and  again  by  Zeumer  in 
1894.  Blume  ascribed  this  collection  to  King  Beccared  (A.  D  568-601), 
but  it  is  now  generally  believed  to  be  a  part  of  Euric's  code.  Many  of 
the  laws  found  in  the  palimpsest  reappear  as  "ancient  law"  (lex 
antiqua)  in  that  seventh  century  Visigothic  code  which  Mr.  Scott 
has  translated.  But,  according  to  his  preface,  this  part  of  the  later 
code  is  wholly  Eoman !  He  says  (p.  xxvii)  "such  [laws]  as  are  derived 
from  Eoman  sources  are  designated  [as]  antiqua."  The  reviewer 
would  be  disposed  to  assume  a  misprint — Roman  instead  of  German — 
were  it  not  for  other  mistakes  of  a  similar  sort.  Mr.  Scott  tells  us, 
for  example,  that  "according  to  Eoman  ideas,  a  person  .... 
caught  in  flagrante  delicto  was  not  entitled  to  a  trial"  (p.  xxix). 
It  is  not  improbable  that  the  Romans,  like  other  primitive  peoples, 
may  have  had  such  ideas  in  a  prehistoric  period,  but  they  had  got  rid  of 
them  at  the  time  of  the  XII  Tables.  On  the  other  hand,  these  ideas 
were  universal  among  the  Germans,  not  only  in  the  Visigothic  King- 
dom but  in  the  Empire  of  Charlemagne;  and  they  played  an  important 
part  in  the  adminstration  of  German  criminal  law  through  the  greater 
part  of  the  Middle  Ages. 

Not  long  after  the  time  when  the  first  compilation  of  Visigothic 
law  was  made  there  appeared,  also  in  Gaul,  the  Visigothic  collection 
of  Eoman  law  which  is  usually  described  as  the  Breviary  of  Alaric  and 
which  was  compiled  by  that  king  for  the  use  of  his  Eoman  subjects. 
Mr.  Scott's  statement  that  this  collection  was  "the  source  of  the  subse- 
quent Lombard  and  Bavarian  codes"  (p.  xxiv)  is  quite  baseless. 
There  is  no  evidence  that  it  was  used  at  all  in  the  compilation  of 
those  codes,  although  there  is  reason  to  believe  that  the  laws  of  Euric 
were  so  used.  Such  mistakes  as  these  are  not  trifling  inaccuracies; 
they  throw  the  whole  relation  of  Eoman  and  German  elements  in  the 
European  law  of  the  sixth  and  following  centuries  into  hopeless  con- 
fusion. Incorrect,  again,  are  the  statements  that  the  number  of  com- 
purgators in  Visigothic  trials  at  law  was  originally  twelve,  and  that 
compurgation  was  derived  from  the  Saxons ;  and  the  assertion  that  this 
institution  was  "the  probable  predecessor  of  our  system  of  trial  by 
jury"  (p.  xxxviii)  is  hard  to  explain.  If  the  word  predecessor  is  here 
used  in  a  strict  sense,  to  indicate  merely  historical  priority,  the  state- 
ment is  more  than  probable,  it  is  unquestionable.  If,  however,  the 
editor  means  that  the  English  jury  grew  out  of  the  institution  of  com- 
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purgation,  he  is  reviving  a  theory  which  no  competent  authority  has 
supported  since  Brunner  proved  that  the  English  jury  was  derived, 
by  way  of  Normandy,  from  the  Frankish  royal  inquest. 

Mr.  Scott  calls  attention  to  the  singular  combination,  in  the  Visi- 
gothic  code,  of  highly  refined  rules  of  Roman  law,  civil  and  canon, 
with  crude  and  barbaric  German  customs.  It  would  have  been  well  to 
call  attention,  as  do  Urena  and  other  legal  historians,  to  the  almost 
complete  disappearance,  after  the  Moorish  conquest,  of  the  Roman 
institutions  and  rules  contained  in  the  Visigothic  code,  and  to  the 
recrudescence  in  the  Christian  kingdoms  of  Northern  Spain  of  many 
German  institutions  and  modes  of  legal  procedure  which  the  Visigothic 
code  did  not  recognize.  As  Urefia  points  out,  facts  like  these  indicate 
that  many  of  the  provisions  of  the  Visigothic  code  represented 
ecclesiastical  ideas  which  were  not  realized  in  the  social  life  of  Spain 
in  the  seventh  century.  We  Americans  are  not  the  first  people  who 
have  been  content  to  put  their  moral  aspirations  in  the  statute  book, 
"um  es  am  Ende  gehn  zu  lassen  wie's  Gott  gef  allt." 

Mr.  Scott  does  not  indicate  what  text  of  the  Visigothic  code  he  has 
translated,  but  he  has  apparently  used  the  edition  published  under  the 
auspices  of  the  Spanish  Royal  Academy  in  1815.  There  is  no  evidence 
that  he  has  even  consulted  the  more  carefully  edited  text  which 
Zeumer  prepared  for  the  Monumenta  Germaniae,  and  which  appeared 
in  1894.  The  translation,  so  far  as  the  reviewer  has  been  able  to 
determine  by  comparing  a  few  passages,  is  not  satisfactory.  The 
seventh  century  Latin  unquestionably  presents  some  difficult  problems, 
and  the  Castilian  version  does  not  always  solve  them.  Mr.  Scott, 
however,  finds  difficulties  where  there  are  none;  and  when  he  finds  a 
difficulty  he  simply  dodges  it,  using  some  general  and  vague  phrase. 
Eor  example,  in  11,  2,  1  the  legislator  declares  that  a  plea  that  the 
plaintiff  failed  to  bring  action  against  defendant's  predecessor  in  title 
is  no  bar  to  suit  against  the  present  possessor  unless  the  period  of 
limitation  has  expired.  The  translator  entirely  misses  the  point,  be- 
cause he  does  not  know  what  he  could  have  learned  from  any  elemen- 
tary treatise  on  Roman  law  that  auctor  means  predecessor  in  title. 

This  volume  was  prepared  under  the  auspices  of  the  Comparative 
Law  Bureau  of  the  American  Bar  Association.  If  the  laudable  effort 
of  this  Association  to  make  accessible  to  English  readers  some  of  the 
more  important  monuments  of  European  legal  history  is  to  be  con- 
tinued, greater  care  should  be  exercised  in  the  selection  of  translators 
and  editors. 

M.S. 

The  Law  Applied  to  Motor  Vehicles.  By  Charles  J.  Babbitt. 
Washington,  D.  C:   John  Bryne  &  Co.     1911.    pp.  1217. 

The  body  of  law  which  may  be  properly  called  "automobile  law,"  if 
confined  strictly  within  its  true  limits,  would  require  nothing  like 
1217  pages.  The  laws  exclusively  applicable  to  automobiles  are  few 
in  number,  relating  to  but  few  topics,  and  consist  largely  of  statutes, 
and  the  principles  governing  their  interpretation;  of  the  constitu- 
tional questions  involved  in  such  statutes  and  the  decisions  dealing 
with  such  questions;  of  the  question  of  the  wisdom  of  the  rules  laid 
down  in  some  motor  vehicle  statutes  and,  incidentally,  but  only  inci- 
dentally, brief  statements  showing  how  well  known  principles  of  law 
have  been  applied  to  motor  vehicles. 
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Much  that  is  customarily  put  in  the  books,  improperly  entitled 
"the  law  of  motor  vehicles,"  has  no  more  to  do  with  motor  vehicles 
than  it  has  to  do  with  a  hundred  other  things.  For  example,  there  is 
no  such  thing  as  the  "motor  vehicle  law  of  negligence."  The  same 
law  of  negligence  applies  to  motor  vehicles  as  applies  to  threshing 
machines.  It  would  seem  unwarranted  to  fill  up  160  pages  of  text 
book,  intended  for  the  use  of  practicing  lawyers,  with  copious  cita- 
tions from  the  general  law  of  negligence, — citations  as  applicable  to 
the  sewing  machine  as  to  the  carrying-machine.  The  law  of  negli- 
gence cannot  properly  be  appropriated  for  use  by  a  treatise  on  auto- 
mobile law.  It  applies  to  every  piece  of  machinery,  to  every  instru- 
ment of  commerce,  and  to  every  action  of  man.  Why,  therefore,  should 
it  be  repeated  in  a  book  on  automobile  law?  Are  there  not  enough 
text  books  devoted  exclusively  to  the  law  of  negligence!  Can  it  not 
be  taken  for  granted  that  the  law  of  negligence  applies  to  the  motor 
vehicle?    Of  course  it  does! 

The  author  may  be  taken  to  have  confessed,  both  in  the  title  of  the 
work, — "The  Law  Applied  to  Motor  Vehicles," — and  in  his  "Preface," 
that  he  has  not  confined  himself  to  the  incidents  of  law  peculiar  to 
automobiles,  but  has  made  a  compendium  of  some  of  the  principles 
of  some  general  branches  of  law,  has  stated  their  application  to  motor 
vehicles,  and  has  compiled  a  text  book  largely  consisting  of  quotations 
from  statutes  and  the  opinions  of  the  Courts.  In  his  preface,  the 
author  admits  the  point  made  in  this  Review,  as  follows : 

"A  dominating  purpose  of  this  treatise  is  to  demonstrate  that  no 
new  principle  of  law  has  been  invoked,  nor  an  old  one  strained,  to 
encounter  the  unaccustomed  situation  in  any  of  its  aspects." 

Doubtless  the  author  has  succeeded  in  what  he  states  to  have  been 
his  purpose;  but  it  was  unnecessary.  It  might  have  been  assumed 
that  lawyers  would  admit  it.  It  is  to  the  author's  credit  that  he  has 
accomplished  in  his  book  what  he  set  out  to  do.  How  far  the  accom- 
plishment is  valuable  is  another  question.  The  book  may  be  valuable 
as  a  collection  of  authorities  along  with  other  such  collections.  The 
author  seems  to  have  disclaimed  any  intention  of  putting  anything  of 
his  own  in  the  book.  He  says :  "In  so  far  as  the  circumstances  permit, 
the  phraseology  of  the  entire  book  is  in  the  exact  language  of  the 
writers  cited,  the  author  not  venturing,  by  version  of  his  own,  to  tinge 
interpretations  of  the  law  by  the  masters  in  jurisprudence,  upon  whom 
reliance  is  placed."  If  there  were  room  for  another  collection  of  cases 
illustrating  principles  as  old  as  the  common  law,  then  this  book  would 
occupy  some  of  that  room.  But  it  is  to  be  regretted  that  the  author 
made  every  effort  to  refrain  from  giving  his  own  thought,  in  order  to 
increase  the  usefulness  of  the  book.  It  is  very  well  to  cite  in  their 
"exact  language"  the  pronouncements  of  the  courts  and  of  other  text 
writers ;  but  the  difficulty  is  that,  frequently,  these  pronouncements  are 
inconsistent,  and  it  then  becomes  of  the  utmost  importance  that  an 
author  should  demonstrate  what  the  sound  principle  is  and  what  the 
weight  of  authority  may  be.  Furthermore,  careful  as  the  writer 
claims  to  have  been  in  refraining  from  expressing  any  thought  of  his 
own,  he  has  been  obliged,  unconsciously,  doubtless,  to  make  inferences 
from  the  words  of  the  "masters,"  and,  doubtless  because  such  infer- 
ences were  unconscious  on  the  part  of  the  author,  they  exhibit  some 
evidence  of  lack  of  due  consideration  of  the  very  authorities  from 
which  quotations  are  made.    For  example,  he  says  in  Section  161 : 
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"Whenever  a  motor  vehicle  is  engaged  in  business  between  one 
state  and  another  state,  then  the  national  control  in  matters  of  inter- 
state commerce  applies  in  the  same  degree  as  such  control  would  apply 
to  any  other  class  of  vehicles  engaged  in  the  same  occupation;" 

and  then  the  author  cites 

IT.  S.  Const.,  Art.  I,  Sec.  8. 

But,  unhappily,  the  United  States  Constitution,  in  Article  I,  Sec- 
tion 8,  does  not  say  anything  of  the  kind  here  attributed  to  it.  The 
word  "business"  which  he  italicizes  and  makes  the  pivotal  point  of  his 
proposition  is  not  used  in  that  portion  of  the  Constitution.  On  the 
contrary,  there  are  ample  authorities  to  the  effect  that  that  portion  of 
the  Constitution  is  not  confined  in  its  application  to  "business."  A  very 
regrettable  result  of  the  author's  caution  in  refraining  to  apply  his  own 
thought  and  study  to  the  authorities  is  manifested  when  he  says  in  this 
same  Section  161: 

"As  to  what  constitutes  'commerce'  of  an  interstate  character,  the 
United  States  Supreme  Court  has  within  a  short  time  given  a  defini- 
tion, in  which  can  be  found  no  place  to  include  the  pleasure  vehicle 
engaged  in  interstate  travel.  In  Adair  v.  The  United  States,  208  U.  S. 
161,  176,  Mr.  Justice  Harlan  says" — 

and  then  he  quotes  Mr.  Justice  Harlan  at  considerable  length.  The 
fact  is  that  Mr.  Justice  Harlan  only  repeats  in  other  words  the  defini- 
tion which  has  been  laid  down  in  at  least  twenty  cases  formerly  decided 
by  the  Supreme  Court,  in  some  of  which  pleasure  conveyances  were 
expressly  included.  So  far  from  the  law  being  what  the  author,  by 
inference,  seems  to  claim,  we  are  inclined  to  believe  that  the  law  is 
just  the  reverse,  and  in  order  to  indicate  the  danger  of  attempting  to 
compile  a  text  book  by  quoting  some  portions  of  some  decisions,  while 
refraining  from  applying  study  to  all  the  portions  of  all  the  important 
decisions  bearing  on  the  subject,  it  may  be  well  to  refer  to  the  case  of 

Belden  v.  Chase,  150  U.  S.  674, 

where  it  was  held  that  a  purely  pleasure  steam  yacht,  going  from  the 
waters  of  one  state  into  those  of  another  without  any  business  errand 
whatever,  was  engaged  in  "interstate  commerce"  within  the  meaning 
of  the  United  States  Constitution,  Article  I,  Section  8,  to  which  the 
author  refers  with  so  much  confidence,  and  that  "interstate  commerce" 
was  really  only  interstate  intercourse  in  any  case.  Other  cases  demon- 
strating the  same  proposition  are: 

Moran  v.  New  Orleans,  112  U.  S.  69; 

Lottery  Cases,  188  U.  S.,  321; 

Gibbons  v.  Ogden,  9  Wheaton,  1; 

Sinnott  v.  Davenport,  22  Howard,  227; 

In  re  Debs,  158  U.  S.  564. 

So  painstaking  and  laborious  has  been  the  undertaking  of  the 
author  of  this  work,  that  it  would  seem  that  he  is  in  a  position  to 
throw  the  vast  amount  of  material  which  he  has  collected  into  the 
furnace  of  his  own  thought  and  there  fuse  them  into  a  product  which 
should  be  in  reality  "the  Law  of  Automobiles,"  and  which  should  bear 
the  impress  of  his  undoubtedly  wide  study  and  large  intelligence. 

C.  T.  T. 


BOOK   REVIEWS.  699 

The  Binding  Force  of  International  Law.  By  A.  Pearce 
Higgins,  M.  A.,  LL.D.    Cambridge:  University  Press.    1910.    pp.  48. 

In  this  small  volume,  in  which  is  published  the  inaugural  lecture 
in  international  law  at  the  London  School  of  Economics  and  Political 
Science,  for  the  session  of  1910  and  1911,  there  is  a  discussion,  as  the 
title  indicates,  of  the  much  debated  question  of  the  nature  of  inter- 
national law — the  question  whether  the  body  of  rules  which  civilized 
states  profess  to  observe  in  their  intercourse  one  with  another  should 
be  considered  as  having  the  character  of  law.  To  the  belief  that,  upon 
the  answer  to  be  given  to  this  question,  the  attitude  not  only  of 
lawyers  but  of  the  world  in  general  towards  what  is  called  Inter- 
national Law  in  large  measure  depends,  must  be  ascribed  the  solicitude 
so  often  manifested  to  bring  the  system  within  strict  legal  categories. 
In  reality,  a  great  part  of  the  discussion  has  relation  to  the  nature 
and  definition  of  law.  If  we  accept  the  Austinian  definition  as  the 
final  and  exclusive  test,  then  there  is  no  law  but  municipal  law,  and 
it  is  idle  to  contend  that  "International  Law"  is  law  in  a  proper  sense. 
Some  persons  have  fancied  that  they  could  escape  this  conclusion  by 
invoking  the  principle  that  international  law  is  a  part  of  the  common 
law  and  as  such  is  applied  by  municipal  courts;  but  it  is  obvious  that 
this  reasoning  is  shallow  and  confused  and  does  not  reach  the  root  of 
the  controversy.  If  the  court,  announcing  a  certain  view  to-day,  is 
to-morrow  commanded  by  the  legislature  to  administer  the  opposite 
rule,  it  will  obey  the  legislative  command.  Besides,  there  is  a  large 
part  of  international  law  that  is  not  of  judicial  cognizance  and  never 
comes  before  the  courts  for  enforcement.  The  simple  fact  is  that 
there  exists,  as  Mr.  Higgins  contends,  a  body  of  principles  or  rules 
known  as  international  law,  or  the  law  of  nations,  which  civilized 
nations  regard  as  having  binding  force  upon  them  and  as  being  in 
this  sense  of  a  legal  character.  These  principles  or  rules  constitute 
a  system  of  their  own.  They  derive  their  force  from  the  common 
consent  of  nations,  springing  from  the  common  recognition  of  the 
necessities  of  international  intercourse. 

They  differ  from  municipal  law  in  the  source  of  their  authority, 
and  in  the  method  of  their  definition  and  enforcement,  because  there 
is  wanting  as  between  nations  that  precise  organization  of  forces  which 
is  designed  to  assure  the  observance  of  law  within  the  state.  This  is 
the  exact  difference  between  the  two  systems.  In  reality,  the  rules  of 
International  Law  are  by  no  means  so  uncertain  as  is  usually  asserted. 
The  rules  of  municipal  law  are  by  no  means  always  certain.  We  may 
venture  to  doubt  whether  there  is  any  rule  of  international  law  as  to 
which  there  exists  to-day  so  much  bewildering  confusion,  judicial, 
administrative,  and  popular,  as  that  which  has  for  twenty  years  pre- 
vailed in  regard  to  the  Sherman  Anti-Trust  Law.  It  is  only  within 
the  past  few  months  that  the  Supreme  Court  has  amid  much  abuse 
and  vituperation  sought  to  drag  it  into  the  "light  of  reason,"  and  in 
so  doing  leveled  a  disintegrating  blow  at  two  corporations,  the  effect 
of  whose  injuries  yet  remains  to  be  determined.  The  Attorney-General, 
perusing,  in  the  "light  of  reason,"  the  decisions  of  the  court  and  the 
pages  of  Moody's  Manual,  confesses,  in  interviews  more  rectified  than 
clarified,  that  the  checking  off  of  offenders  is  so  essentially  a  random 
diversion  that  the  publication  of  a  conjectural  list  could  never  be 
hazarded.  Let  us  have  done  with  superficial  reproaches  upon  the 
"uncertainty"  of  international  law. 

J.  B.  M. 
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Law  of  Trusts  Accounts.  By  W.  Strachan.  London:  Effing- 
ham Wilson.    1911.    pp.  lxiv,  224. 

This  book  aims  to  cover  tne  whole  ground  relating  to  trust  accounts, 
but  chiefly  in  relation  to  life  owner  and  remainderman.  It  deals  with 
the  general  rules  determining  how  receipts  and  payments  should  be 
credited  as  charged  to  capital  or  income.  These  rules  are  stated  in 
the  form  of  a  digest,  such  as  Stephens  on  Evidence,  and  illustrative 
cases  and  authorities  are  given  in  connection  with  each  rule.  A  large 
part  of  the  book  is  occupied  with  the  discussion  of  questions  peculiar 
to  English  practice,  and  the  citations  of  decisions,  which  are  very 
voluminous,  are  almost  exclusively  from  the  English  reports.  There 
are  not  more  than  half  a  dozen  references  to  American  decisions.  The 
book  can  be  commended  as  one  of  great  practical  utility  for  profes- 
sional accountants;  but  it  will  not,  it  is  believed,  prove  to  be  of  much 
service  to  lawyers  in  this  country.  The  first  chapter,  however,  is  one 
of  interest  and  merit  for  anyone,  lawyer  or  layman,  who  has  to  do 
with  the  proper  adjustment  of  claims  as  between  those  interested  in 
capital  and  income.  The  author  accepts  the  economic  doctrine  of  the 
relation  of  capital  and  income  as  propounded  by  Professor  Irving 
Fisher  of  Yale  University;  but  he  points  out,  what  is  often  lost  sight 
of,  that  the  legal  conception  of  capital  and  income  may  in  given  cases 
differ  from  the  economic  conception;  in  other  words,  whether  or  not 
capital  or  income,  in  an  economic  sense,  should  be  treated  as  capital 
or  income  respectively  must  be  determined  in  every  case  as  a  question 
of  fact,  and  the  determination  of  this  question  of  fact  involves  many 
factors,  such  as  the  intention  of  the  parties,  action  of  third  parties, 
statute,  custom,  usage,  and  others. 

The  most  disappointing  chapter  in  the  book  for  an  American 
lawyer  is  Chapter  VI,  relating  to  the  distribution  of  profits  of  a  com- 
pany between  life  owner  and  remainderman.  This  is  one  of  the 
troublesome  questions  of  American  law,  and  has  claimed  much  atten- 
tion in  recent  years  by  reason  of  the  many  cases  involving  extra  dis- 
tributions of  profits.  All  that  our  author,  however,  has  to  say  on  this 
important  subject,  is  contained  in  his  statement  on  page  41,  namely, 
whether  "sums  paid  by  a  company  out  of  profits  remaining  undis- 
tributed are,  as  between  life  owner  and  remainderman  of  shares 
therein,  income  or  capital,  is  a  question  of  fact  depending  on  the 
circumstances.  What  is  paid  by  the  company  as  dividend  goes  to  the 
life  owner  as  income,  and  what  is  paid  as  capital  belongs  to  the  trust 
estate  as  capital." 

0.  F.  G. 
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"ANTI-TRUST"  LEGISLATION  AND 
LITIGATION.1 

Twenty-one  years  ago  Congress  passed  the  so-called  "Sherman 
Anti-Trust  Law." 

This  designation  of  the  law  is  a  misnomer.  The  law  as  it 
stands  is  not  attributable  to  Senator  Sherman,  nor  is  the  law 
properly  called  an  "anti-trust  law." 

Senator  Hoar  says  in  his  Autobiography  that  this  law  is  called 
the  Sherman  Act  "for  no  other  reason  that  I  can  think  of  except 
that  Mr.  Sherman  had  nothing  to  do  with  framing  it  whatever."- 

The  word  trust  acquired  an  unenviable  prominence  in  the 
eighties  and  became  the  familiar  and  common  expression  for  a 
combination  of  competing  interests  under  one  management.  To- 
day, and  for  many  years  past,  the  so-called  trust  in  its  original 
sense  has  become  rare,  but  the  expression  survives  and  has  as- 
sumed a  generic  significance  as  indicating  and  connoting  every 
form  of  combination  of  competing  interests.  The  original  trust 
arrangement  was,  as  will  be  remembered,  an  arrangement  whereby 
a  number  of  competing  manufacturers,  individual  or  corporate, 
while  retaining  their  individual  or  corporate  identity  and  their 
individual  or  corporate  ownership  of  their  respective  properties, 
put  into  the  hands  of  trustees  their  respective  interests,  the 
trustees  being  clothed  with  the  right  to  dictate  to  the  respective 
competitors  the  terms  on  which  they  should  compete,  the  amount 
and  character  of  their  output  and  the  price  at  which  the  output 
should  be  sold.  The  term  trust  soon  became  a  term  of  opprobrium 
and  has  so  remained.    The  large  combinations  of  capital  which  now 

^his  article,  substantially  in  its  present  form,  was  delivered  as  the 
"Annual  Address"  before  the  American  Bar  Association,  at  Boston,  Mas- 
sachusetts, August  30th,   191 1. 

*Vol.  II,  p.  363. 
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exist  in  various  branches  of  industry  have  inherited  the  oppro- 
brium attaching  to  this  term.  To  call  a  combination  or  a  corpo- 
ration a  trust  is  to  excite  public  condemnation  and  put  the  com- 
bination or  the  corporation  on  the  defensive. 

The  statute  passed  in  1890  by  Congress  is  entitled,  "An  Act 
to  Protect  Trade  and  Commerce  against  Unlawful  Restraints  and 
Monopolies."  This  law  was  carefully  framed,  amended  and  re- 
amended  and  was  debated  in  detail  by  the  ablest  lawyers  in  Con- 
gress, some  of  the  ablest  lawyers  who  ever  sat  in  that  body,  in- 
cluding such  men  as  Senators  Edmunds  of  Vermont  and  George 
F.  Hoar  of  Massachusetts.  One  would  have  supposed  that  if 
ever  a  statute  would  prove  to  be  unambiguous,  intelligible  and  en- 
forceable, this  would  be  that  statute;  yet  it  is  safe  to  say  that  no 
statute  ever  passed  since  the  foundation  of  the  government  has 
been  the  subject  of  more  difference  of  opinion  or  the  cause  of 
more  perplexity,  both  to  judges  and  lawyers,  than  this  same  stat- 
ute. Three  times  have  the  justices  of  the  United  States  Supreme 
Court  been  divided  in  opinion  on  the  question  of  its  construction ; 
twice  by  a  vote  of  five  to  four  and  once  by  a  vote  of  five  to  three. 

In  its  latest  phase,  the  question  of  construction  has  been  the 
occasion  for  a  most  violent  and  impassioned  dissent  by  the  senior 
justice  of  the  court  from  the  views  expressed  by  the  Chief  Justice, 
concurred  in  by  all  the  associate  justices,  except  the  senior  justice, 
who  in  his  dissenting  opinion  has  accused  his  brethren  of  judicial 
legislation  and  of  practically  nullifying  the  will  of  Congress  as 
expressed  in  the  statute  and  of  reversing  their  previous  decisions. 

The  reason  why  the  eminent  and  able  lawyers  who  framed  this 
statute  failed  in  their  attempt  to  enact  a  law  which  should  be 
clear  and  unambiguous,  is  a  reason  which  inheres  in  all  attempts 
to  provide  for  a  large  class  of  cases  by  statutory  enactment.  The 
principles  of  the  common  law  grow  by  a  process  of  organic  growth. 
The  law  slowly  develops  and  enlarges  to  meet  actual  cases  and 
existing  situations.  The  law  is  made  by  applying  principles  of 
morality  and  public  policy  and  sound  reason  to  a  given  state  of 
facts.  On  the  other  hand,  law-making  by  legislation  must  under- 
take to  deal  with  a  vast  number  of  complicated  situations  there- 
after to  arise,  and  must  deal  with  such  situations  either  by  very 
general  phraseology  which  will  be  dangerous  when  applied  to  all 
possible  cases  coming  within  the  apparent  meaning  of  the  language 
or  else  it  must  go  into  great  detail  and  deal  with  the  subject 
matter  in  its  various  phases. 
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With  regard  to  the  subject  matter  attempted  to  be  covered  by 
the  Sherman  Law,  there  were  peculiar  difficulties  and  dangers. 

As  I  have  pointed  out  on  a  prior  occasion,  the  requisites  of  a 
proper  statute  are : 

(i)  That  its  language  should  be  capable  of  application  to  all 
cases  covered  by  such  language  construed  in  its  ordinary  and 
natural   sense ; 

(2)  That  it  should  be  applicable  to  all  persons  and  corpora- 
tions coming  within  its  terms  without  arbitrary  discrimination; 

(3)  That  it  should  be  clear  and  certain  in  its  provisions  so  that 
all  persons  can  be  guided  thereby. 

This  statute  fails  to  comply  with  any  one  of  these  requisites. 

The  first  section  of  the  Act  provides  that  "every  contract, 
combination  in  the  form  of  trust  or  otherwise,  or  conspiracy  in 
restraint  of  trade  or  commerce  among  the  several  states  or  with 
foreign  nations,  is  hereby  declared  to  be  illegal." 

The  phrase  contracts  "in  restraint  of  trade,"  as  used  in  the 
common  law  decisions,  primarily  had  reference  to  contracts  by 
which  a  merchant  or  manufacturer  agreed  to  sell  to  a  competitor 
in  the  same  line  of  business  the  goodwill  of  his  business,  such  sale 
to  be  accompanied  by  a  covenant  on  the  part  of  the  vendor  to 
refrain  from  competition.  Such  contracts  were  originally  held 
to  be  void  as  against  public  policy  because  necessarily  restraining 
trade.3  Gradually,  however,  such  contracts  came  to  be  recognized 
as  valid  in  cases  where  the  covenant  to  refrain  from  competition 
was  limited  in  time  and  space  so  as  to  be  not  an  unreasonable 
restriction  or  as  the  courts  sometimes  stated  it,  a  restriction  no 
greater  than  was  necessary  in  order  to  protect  the  vendee  in  the 
right  to  the  use  of  the  property  purchased  by  him,  or  as  it  was 
otherwise  put,  a  contract  "in  partial  restraint  of  trade"  as  dis- 
tinguished from  a  contract  "in  general  restraint  of  trade."  It  was 
with  regard  to  such  contracts  that  the  words  reasonable  and  un- 
reasonable came  to  be  used  and  contracts  in  reasonable  restraint 
of  trade,  were  sustained  by  the  courts,  while  contracts  which  were 
in  unreasonable  restraint  of  trade  were  condemned  by  the  courts. 
The  test  of  what  is  a  reasonable  or  an  unreasonable  restraint  of 
trade  has  been  gradually  liberalized  by  the  courts  from  time  to 
time  until  now,  as  laid  down  by  the  Court  of  Appeals  of  New 

"The  leading  case  on  this  subject  is  Mitchell  v.  Reynolds   (1711)    1   P. 
Wms.  181. 
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York  in  the  Diamond  Match  Case,4  and  by  the  House  of  Lords  in 
England  in  the  Nordenfelt  Case,5  a  covenant  by  a  vendor  to  re- 
frain from  competition  is  valid  even  though  practically  unre- 
stricted as  to  time  and  space,  provided  it  is  necessary  for  the 
protection  of  the  vendee  that  an  unrestricted  covenant  should  be 
made.6 

Manifestly,  however,  if  the  statute  were  to  be  construed  liter- 
ally as  declaring  "every"  contract  in  restraint  of  trade  to  be  illegal 
and  if  that  phrase  were  to  be  construed  as  meaning  that  every 
contract  which  actually  restrains  trade  or  competition  shall  be 
illegal,  not  only  would  it  run  counter  to  the  common  law  but  it 
would  be  practically  meaningless  and  unenforceable.  This  is 
clearly  pointed  out  by  Judge  Lacombe  in  delivering  his  opinion  in 
the  Tobacco  Case  where  he  uses  the  striking  and  telling  example 
of  a  contract  between 

"two  individuals  who  have  been  driving  rival  express  wagons  be- 
tween villages  in  two  contiguous  states,  who  enter  into  combination 
to  join  forces  and  operate  a  single  line."7 

As  Judge  Lacombe  well  points  out,  such  combination  operates  to 
"restrain  an  existing  competition."8  This  of  course  amounts  to 
a  reductio  ad  absurdum,  the  only  escape  from  which  is  to  say, 
as  has  been  said  by  some  of  the  defenders  of  the  literal  construc- 
tion of  the  law,  that  the  law  was  not  designed  and  will  not  be 
interpreted  by  the  courts  to  apply  to  trifles.  The  suppression, 
however,  of  competition  between  two  rival  expressmen  may  be 
as  important  to  a  small  community  as  the  suppression  of  compe- 
tition between  two  great  railroad  systems  is  to  a  large  community. 
The  objections  to  Section  i  of  this  Act  were  emphatically 
pointed  out  by  no  less  a  person  than  President  Roosevelt.  In  his 
annual  message  to  Congress  under  date  of  December  8,  1908,  he 
said : 

4 (1887)  106  N.  Y.  473. 
8L.  R.   [1894]   A.  C.  535- 

"There  were,  however,  other  classes  of  contracts  which  came  within 
the  condemnation  of  the  common  law  as  "in  restraint  of  trade,"  such  as 
contracts  between  competitors  to  regulate  prices  or  to  prevent  competition 
among  themselves  or  by  rivals.  These  classes  of  contracts  were  held  to 
be  illegal  as  tending  to  raise  prices  or  to  create  a  monopoly  by  limiting 
competition.  These  classes  of  contracts  were  evidently  intended  to  be 
covered  by  the  statute. 

'United  States  v.  American  Tobacco  Co.   (1908)    164  Fed.  700,  702. 

"United  States  v.  American  Tobacco  Co.   (1908)   164  Fed.  700,  702. 
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"I  believe  that  it  is  worse  than  folly  to  attempt  to  prohibit  all 
combinations  as  is  done  by  the  Sherman  Anti-Trust  Law,  because 
such  a  law  can  be  enforced  only  imperfectly  and  unequally,  and 
its  enforcement  works  almost  as  much  hardship  as  good." 

The  second  section  of  the  Act, — with  regard  to  "monopolizing," 
— is  equally  incapable  of  a  literal  interpretation  or  a  literal  enforce- 
ment.   This  section  reads: 

"Every  person  who  shall  monopolize,  or  attempt  to  monopolize, 
or  combine  or  conspire  with  any  other  person  or  persons  to 
monopolize,  any  part  of  the  trade  or  commerce  among  the  several 
States,  or  with  foreign  nations,  shall  be  deemed  guilty  of  a  mis- 
demeanor." 

The  absurdity  of  this  section  if  literally  construed  and  enforced 
is  well  pointed  out  by  Judge  Ward  in  his  dissenting  opinion  in  the 
Tobacco  Case  in  the  U.  S.  Circuit  Court:9 

"As  this  section  prohibits  a  monopoly  of  or  an  attempt  to 
monopolize  any  part  of  such  commerce,  it  cannot  be  literally  con- 
strued.   So  applied,  the  Act  would  prohibit  commerce  altogether." 

The  same  criticism  is  forcibly  made  by  Judge  Sanborn  in  de- 
livering the  opinion  of  the  court  in  Whitwell  v.  Continental  To- 
bacco Co.10 

In  fact  this  statute  never  has  been  and  never  can  be  literally 
and  strictly  applied.  To  so  apply  it  would  produce  chaos  in  the 
business  world. 

The  statute  must  be  applied  not  according  to  its  language  but 
according  to  its  reasonable  meaning  or  else  it  becomes  the  instru- 
ment of  injustice  and  of  ruin  to  the  mercantile  community. 

The  phrase  "restraint  of  trade"  as  used  by  the  courts  is,  as 
I  understand  the  cases,  the  equivalent  of  restraint  of  competition, 
that  is  to  say,  if  free  competition  be  restrained,  trade  is  restrained. 

It  has  been  claimed  with  great  insistence  that  there  is  a  dis- 
tinction between  "restraint  of  trade"  and  "restraint  of  competi- 
tion," and  that  the  latter  is  not  unlawful  except  as  it  results  in  the 
former,  and  if  the  restraint  of  competition  does  not  in  fact  re- 
strain the  volume  or  extent  of  trade,  there  is  no  illegal  restraint  of 
trade,  and  it  is  further  insisted  that  this  distinction  has  been 
recognized  by  the  Supreme  Court  in  its  recent  opinions  in  the 
Standard  Oil  and  Tobacco  Cases. 

With  all  due  respect  for  the  ability  of  those  who  support  these 
views,  I  am  unable  to  concur  in  their  conclusions. 

'(1908)  164  Fed.  ^27. 
"(icTO)  125  Fed.  454- 
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The  common-law  meaning  of  "restraint  of  trade"  was  certainly 
"restraint  of  competition."  The  numerous  cases  in  the  common 
law  courts  discussing  the  validity  or  invalidity  of  contracts  in 
restraint  of  trade  turn  on  the  question  of  whether  they  reasonably 
or  unreasonably  interfere  with  free  competition.  As  is  said  in 
the  head-note  to  the  opinion  of  Mr.  Justice  Harlan  in  the  Northern 
Securities  Case:11 

"The  Anti-Trust  Act  has  prescribed  the  rule  of  free  competi- 
tion. *  *  *  The  natural  effect  of  competition  is  to  increase 
commerce,  and  an  agreement  whose  direct  effect  is  to  prevent  the 
play  of  competition  restrains  instead  of  promotes  trade  and  com- 
merce." 

It  is  because  the  agreements  in  the  Addyston  Pipe  Case,12  the 
Montague  Case13  and  the  Swift  Case14  restrained  competition 
that  they  were  held  to  be  in  restraint  of  trade,  and  finally,  in  the 
Standard  Oil  Case16  and  the  Tobacco  Case,16  it  is  because  the 
combinations  in  these  cases  were  held  to  unduly  restrain  free 
competition  that  they  were  held  to  be  in  undue  restraint  of  trade. 

It  is  said  by  Mr.  Chief  Justice  White  in  the  recent  Standard 
Oil  Case,  speaking  of  the  common  law  decisions:17 

"It  is  also  true  that  while  the  principles  concerning  contracts 
in  restraint  of  trade,  that  is,  voluntary  restraint  put  by  a  person  on 
his  right  to  pursue  his  calling,  hence  only  operating  subjectively, 
came  generally  to  be  recognized  in  accordance  with  the  English 
rule,  it  came  moreover  to  pass  that  contracts  or  acts  which  it  was 
considered  had  a  monopolistic  tendency,  especially  those  which 
were  thought  to  unduly  diminish  competition  and  hence  to  en- 
hance prices — in  other  words,  to  monopolize — came  also  in  a  gen- 
eric sense,  to  be  spoken  of  and  treated,  as  they  had  been  in  Eng- 
land, as  restricting  the  due  course  of  trade,  and  therefore  as  being 
in  restraint  of  trade." 

And  again: 

"The  dread  of  enhancement  of  prices  and  of  other  wrongs 
which  it  was  thought  would  flow  from  the  undue  limitation  of 
competitive  conditions  caused  by  contracts  or  other  acts  of  indi- 
viduals or  corporations,  led,  as  a  matter  of  public  policy,  to  the 
prohibition  or  treating  as  illegal  all  contracts  or  acts  which  were 

"(1903)  i93  U.  S.  197. 

"(1899)  175  U.  S.  211. 

"(1903)  193  U.  S.  38. 

"(1905)  196  U.  S.  375- 

"(1911)  221  U.  S.  1. 

18  ( 191 1 )  221  U.  S.  106. 

"(1911)  221  U.  S.  1,  56. 
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unreasonably  restrictive  of  competitive  conditions,  either  from  the 
nature  or  character  of  the  contract  or  act  or  where  the  surrounding 
circumstances  were  such  as  to  justify  the  conclusion  that  they  had 
not  been  entered  into  or  performed  with  the  legitimate  purpose  of 
reasonably  forwarding  personal  interest  and  developing  trade,  but 
on  the  contrary  were  of  such  a  character  as  to  give  rise  to  the  in- 
ference or  presumption  that  they  had  been  entered  into  or  done 
with  the  intent  to  do  wrong  to  the  general  public  and  to  limit  the 
right  of  individuals,  thus  restraining  the  free  flow  of  commerce 
and  tending  to  bring  about  the  evils,  such  as  enhancement  of 
prices,  which  were  considered  to  be  against  public  policy."18 

In  stating  the  conclusions  of  the  court,  the  Chief  Justice  says  :19 

"In  view  of  the  common  law  and  the  law  in  this  country  as  to 
the  restraint  of  trade,  which  we  have  reviewed,  and  the  illuminating 
effect  which  that  history  must  have  under  the  rule  to  which 
we  have  referred,  we  think  it  results:  (a)  That  the  context  mani- 
fests that  the  statute  was  drawn  in  the  light  of  the  existing  prac- 
tical conception  of  the  law  of  restraint  of  trade,  because  it  groups 
as  within  that  class,  not  only  contracts  which  were  in  restraint 
of  trade  in  the  subjective  sense,  but  all  contracts  or  acts  which 
theoretically  were  attempts  to  monopolize,  yet  which  in  practice 
had  come  to  be  considered  as  in  restraint  of  trade  in  a  broad 
sense." 

In  the  Tobacco  Case,  there  was  no  proof  that  the  volume  of 
trade  had  been  in  fact  restrained.  On  the  contrary,  the  proof 
showed  an  enormous  increase  of  the  volume  of  trade  and  a  large 
increase  in  the  number  of  independent  dealers  during  the  exist- 
ence of  the  American  Tobacco  Company,  but  the  court  held  that 
there  was  an  intent  to  restrict  or  suppress  competition  and  to 
form  a  monopoly  which  rendered  the  combination  obnoxious  to 
the  statute  as  a  combination  "in  restraint  of  trade." 

As  one  of  the  counsel  who  argued  the  Tobacco  Case  before 
the  Supreme  Court,  appearing  m  that  court  in  behalf  of  the  Im- 
perial Tobacco  Company  of  Great  Britain  and  Ireland,  I  ought  to 
say  in  justice  to  myself  and  in  justice  to  my  client  so  far  as  it 
was  involved  in  the  conclusion  arrived  at  by  the  court  and  in 
justice  to  the  American  Tobacco  Company,  that  I  did  not  regard 
and  do  not  regard  the  testimony  as  justifying  the  sweeping  con- 
demnation announced  by  the  court  on  the  facts,  or  the  decision 
arrived  at  by  the  court,  even  as  to  the  American  Company,  much 
less  as  to  the  Imperial  Company.    I  concur,  however,  fully  in  the 

"Ibid.  58. 
"Ibid.  59- 
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views  expressed  by  the  court  as  to  the  construction  of  the  statute, 
as  I  shall  hereafter  more  fully  point  out. 

Taking  it  as  established  that  "restraint  of  trade"  means  re- 
straint of  competition,  the  necessity  of  a  reasonable  construction 
of  the  statute  is  clearly  apparent. 

While  the  maxim  that  "competition  is  the  life  of  trade"  is  in 
a  certain  sense  a  correct  proposition,  yet  there  is  a  point  at  which 
competition  becomes  the  death  of  trade.  It  may  well  be  that  two 
competitors,  carrying  on  business  in  competition  with  each  other, 
may  engage  in  such  ruinous  competition  by  cutting  prices  or  other- 
wise that  one  or  the  other  must  necessarily  be  driven  to  the  wall. 
Unless  therefore  one  or  both  of  those  competitors  can  protect 
himself  or  themselves  by  a  mutual  agreement  involving  the  sale 
of  the  property  of  one  to  the  other,  or  by  a  combination  to  regu- 
late prices,  one  or  the  other  must  be  forced  to  the  wall  and  thus 
practical  monopoly  will  result.  Undue  competition  may  thus  lead 
to  monopoly  while  a  reasonable  regulation  or  a  reasonable  arrange- 
ment between  the  competitors  may  prevent  monopoly.  A  rigid 
and  drastic  statute  overreaches  itself,  while  a  reasonable  and  just 
statute,  which  is  readily  enforceable,  will  accomplish  beneficial 
results.  Prohibition  of  all  combinations  and  of  all  restraint  of 
trade  is  unwise.  Civilization  means  co-operation;  co-operation 
means  combination;  combination  means  restraint  of  competition. 

There  has  been  so  much  misunderstanding  and  so  much  in- 
tentional or  unintentional  misrepresentation  of  the  recent  opinions 
of  the  United  States  Supreme  Court  in  the  Standard  Oil  and 
Tobacco  Cases  and  so  much  unjust  and  unfounded  criticism  of 
those  opinions  as  an  alleged  departure  from  and  repudiation  of 
the  previous  decisions  of  the  court,  that  a  brief  review  of  the 
decisions  is  necessary  to  a  clear  understanding  of  the  situation. 

The  extremists  have  opened  the  vials  of  their  wrath  upon  the 
court,  and  sarcasm,  abuse  and  even  threats  have  been  freely  in- 
dulged in  by  those  who  inveigh  against  what  they  call  judicial 
legislation. 

Let  us  endeavor  to  consider  the  history  of  the  litigation  calmly 
and  dispassionately  and  see  how  far  the  critics  are  justified  in 
their  attacks  on  the  court.  In  this  review  of  the  decisions,  it  is 
well  to  bear  in  mind  what  is  said  by  Senator  Hoar,20  as  to  what 
was  intended  by  its  f  ramers : 

^Autobiography,  Vol.  n,  p.  364. 
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"It  was  expected  that  the  Court,  in  administering  that  law, 
would  confine  its  operation  to  cases  which  are  contrary  to  the 
policy  of  the  law,  treating  the  words  'agreements  in  restraint  of 
trade'  as  having  a  technical  meaning,  such  as  they  are  supposed  to 
have  in  England.  The  Supreme  Court  of  the  United  States  went 
in  this  particular  farther  than  was  expected.  In  one  case  it  held 
that  'the  bill  comprehended  every  scheme  that  might  be  devised 
to  restrain  trade  or  commerce  among  the  several  States  or  with 
foreign  nations.'  From  this  opinion  several  of  the  Court,  includ- 
ing Mr.  Justice  Gray,  dissented.  It  has  not  been  carried  to  its 
full  extent  since,  and  I  think  will  never  be  held  to  prohibit  the 
lawful  and  harmless  combinations  which  have  been  permitted  in 
this  country  and  in  England  without  complaint,  like  contracts  of 
partnership,  which  are  usually  considered  harmless.  We  thought 
it  was  best  to  use  this  general  phrase  which,  as  we  thought,  had  an 
accepted  ajnd  well-known  meaning  in  the  English  law,  and  then 
after  it  had  been  construed  by  the  Court,  and  a  body  of  decisions 
had  grown  up  under  the  law,  Congress  would  be  able  to  make 
such  further  amendments  as  might  be  found  by  experience 
necessary." 

The  first  great  legal  battle  over  the  meaning  and  application  of 
the  statute  took  place  within  two  or  three  years  after  its  enactment 
and  was  an  attempt  to  deal  with  the  so-called  Sugar  Trust  and  to 
put  an  end  to  a  great  and  growing  power  of  control  over  one  of 
the  necessaries  of  life.  The  attempt,  however,  to  reach  the  Sugar 
Trust  was  a  failure.  The  Supreme  Court  held  in  the  Knight 
Case,21  that  the  statute  was  not  intended  to 

"assert  the  power  to  deal  with  monopoly  directly  as  such ;  or  to 
limit  or  restrict  the  right  of  corporations  created  by  the  states  or 
the  citizens  of  the  states  in  the  acquisition,  control  or  disposition 
or  property;  or  to  regulate  or  prescribe  the  price  or  prices  at 
which  such  property,  or  the  products  thereof,  should  be  sold;  or 
to  make  criminal  the  acts  of  persons  in  the  acquisition  and  control 
of  property  which  the  states  of  their  residence  or  creation  sanc- 
tioned or  permitted." 

The  bill  in  the  Knight  Case  seems  to  have  been  drawn  in  such 
shape  as  to  fail  to  sufficiently  disclose  that  the  Sugar  Trust  was 
actually  carrying  on  the  business  of  interstate  trade  or  commerce 
in  the  manufactured  product. 

The  next  great  legal  battle  took  place  in  the  Trans-Missouri 
Case22  and  the  Joint  Traffic  Case2S  both  of  which  were  instituted 


21  (1894)  156  U.  S.  1. 
"(1896)  166  U.  S.  290. 
a(i898)  171  U.  S.  505. 
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within  two  or  three  years  after  the  passage  of  the  Act.  It  might 
reasonably  have  been  expected  that  these  cases  would  settle  once 
and  for  all  what  the  statute  meant  and  what  were  its  applications 
and  its  limitations.  Unfortunately  the  decisions  in  these  cases  were 
but  starting  points  for  new  uncertainties  and  furnished  obiter  dicta 
which  have  misled  the  bench  and  the  bar  in  subsequent  cases 
and  which  remained  until  191 1  the  source  of  new  perplexities. 
Both  of  these  cases  were  decided  by  a  bare  majority  of  the  court. 
The  prevailing  opinion  in  the  Trans-Missouri  Case2*  contained 
dicta  which  were  understood  to  mean  that  every  contract  which 
operated  in  restraint  of  trade  was  invalid  under  the  statute 
whether  such  contract  was  reasonable  or  unreasonable.  The  main 
ground  of  contention  in  that  case  was  whether  the  Sherman  Law 
applied  to  railroad  companies  engaged  in  interstate  transportation 
so  far  as  to  prohibit  mutual  regulation  by  agreement  of  rates  for 
transportation.  The  majority  of  the  court  held  that  it  did,  the 
minority  of  the  court  dissenting  on  this  proposition.  Incidentally 
the  majority  opinion  as  delivered  by  Mr.  Justice  Peckham  an- 
nounced the  proposition  that  the  Sherman  Law  applies  to  all  com- 
binations in  restraint  of  interstate  or  foreign  trade  or  commerce 
without  exception  or  limitation  and  that  the  prohibitions  of  that 
section  are  not  confined  to  unreasonable  restraints  of  such  trade 
or  commerce,  Mr.  Justice  Peckham  saying  in  his  opinion: 

"It  is  now  with  much  amplification  of  argument  urged  that 
the  statute  in  declaring  illegal  every  combination  in  the  form  of 
trust  or  otherwise,  or  conspiracy  in  restraint  of  trade  or  commerce, 
does  not  mean  what  the  language  used  therein  plainly  imports, 
but  that  it  only  means  to  declare  illegal  any  such  contract  which 
is  in  unreasonable  restraint  of  trade  while  leaving  all  others  unaf- 
fected by  the  provisions  of  the  act ;  that  the  Common  Law  mean- 
ing of  the  term  'contract  in  restraint  of  trade'  includes  only  such 
contracts  as  are  in  unreasonable  restraint  of  trade,  and  when  that 
term  is  used  in  the  Federal  Statute  it  is  not  intended  to  include 
all  contracts  in  restraint  of  trade  but  only  those  which  are  in  un- 
reasonable restraint  thereof.  The  term  is  not  of  such  limited 
significance."25 

It  was  most  unfortunate  that  the  learned  justice  who  delivered 
the  opinion  of  the  court  used  this  language  which  was  really  an 
obiter  dictum.  All  that  was  really  decided  by  the  court  in  that 
case  was  that  a  contract  to  regulate  rates  made  between  railroad 

"Supra. 

^United  States  v.  Trans-Missouri  Freight  Ass'n.  (1896)   166  U.  S.  290, 
327- 
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companies  carrying  on  a  public  service  business  as  common  car- 
riers, exercising  public  franchises,  was  against  public  policy  as 
in  restraint  of  trade  and  came  within  the  prohibition  of  the  Sher- 
man Law  irrespective  of  the  question  of  whether  the  rates  pre- 
scribed were  reasonable  or  unreasonable,  or  whether  the  agreement 
would  operate  beneficially  or  injuriously.  The  circumstance  that 
the  combination  between  the  railroad  companies  was  capable  of 
being  operated  so  as  to  prescribe  unjust  or  unreasonable  rates 
was  held  to  be  sufficient  to  bring  it  within  the  intent  of  the  statute, 
even  though  the  actual  operation  of  the  combination  was  beneficial 
to  the  community. 

Mr.  Justice  Peckham,  however,  followed  up  his  obiter  dictum 
by  a  very  emphatic  statement  which  he  subsequently  enlarged  upon 
in  the  Joint  Traffic  Case26  and  by  which  he  carefully  warned 
against  the  very  construction  which  was  subsequently  placed  upon 
these  decisions  by  the  profession  and  by  some  of  the  lower  courts, 
and  even  by  the  Supreme  Court  itself  in  subsequent  cases.  Thus, 
in  the  opinion  of  Mr.  Justice  Peckham  as  delivered  in  the  Joint 
Traffic  Case,  he  says  :27 

"We  also  repeat  what  is  said  in  the  case  above  cited  that  'the 
act  of  Congress  must  have  a  reasonable  construction  or  else  there 
would  scarcely  be  an  agreement  or  contract  among  business  men 
that  could  not  be  said  to  have  indirectly  or  remotely  some  bearing 
upon  interstate  commerce  and  possibly  to  restrain  it.'  To  suppose, 
as  is  assumed  by  counsel,  that  the  effect  of  the  decision  in  the 
Trans-Missouri  Case  is  to  render  illegal  most  business  contracts 
or  combinations,  however  indispensable  and  necessary  they  may 
be,  because  as  they  assert,  they  all  restrain  trade  in  some  remote 
and  indirect  degree,  is  to  make  a  most  violent  assumption,  and  one 
not  called  for  or  justified  by  the  decision  mentioned,  or  by  any 
other  decision  of  this  court." 

Mr.  Justice  Peckham  further  says:28 

"In  dwelling  upon  the  far-reaching  nature  of  the  language 
used  in  the  act  as  construed  in  the  case  mentioned,  counsel  contend 
that  the  extent  to  which  it  limits  the  freedom  and  destroys  the 
property  of  the  individual  can  scarcely  be  exaggerated,  and  that 
ordinary  contracts  and  combinations,  which  are  at  the  same  time 
most  indispensable,  have  the  effect  of  somewhat  restraining  trade 
and  commerce,  although  to  a  very  slight  extent,  but  yet,  under  the 
construction  adopted,  they  are  illegal. 

*(i898)   171  U.  S.  505,  566. 
"Ibid.  568. 
"Ibid.  566. 


712  COLUMBIA  LAW  REVIEW. 

"As  examples  of  the  kinds  of  contracts  which  are  rendered 
illegal  by  this  construction  of  the  act,  the  learned  counsel  suggest 
all  organizations  of  mechanics  engaged  in  the  same  business  for 
the  purpose  of  limiting  the  number  of  persons  employed  in  the 
business,  or  of  maintaining  wages ;  the  formation  of  a  corporation 
to  carry  on  any  particular  line  of  business  by  those  already  en- 
gaged therein;  a  contract  of  partnership  or  of  employment  be- 
tween two  persons  previously  engaged  in  the  same  line  of  business ; 
the  appointment  by  two  producers  of  the  same  person  to  sell  their 
goods  on  commission ;  the  purchase  by  one  wholesale  merchant  of 
the  product  of  two  producers ;  the  lease  or  purchase  by  a  farmer, 
manufacturer  or  merchant  of  an  additional  farm,  manufactory 
or  shop ;  the  withdrawal  from  business  of  any  farmer,  merchant 
or  manufacturer;  a  sale  of  the  good  will  of  a  business  with  an 
agreement  not  to  destroy  its  value  by  engaging  in  a  similar  busi- 
ness; and  a  covenant  in  a  deed  restricting  the  use  of  real  estate. 
It  is  added  that  the  effect  of  most  business  contracts  or  combi- 
nations is  to  restrain  trade  in  some  degree. 

"This  makes  quite  a  formidable  list.  It  will  be  observed,  how- 
ever, that  no  contract  of  the  nature  above  described  is  now  before 
the  court,  and  there  is  some  embarrassment  in  assuming  to  decide 
herein  just  how  far  the  act  goes  in  the  direction  claimed.  Never- 
theless, we  might  say  that  the  formation  of  corporations  for  busi- 
ness or  manufacturing  purposes  has  never,  to  our  knowledge, 
been  regarded  in  the  nature  of  a  contract  in  restraint  of  trade 
or  commerce.  The  same  may  be  said  of  the  contract  of  partner- 
ship. It  might  also  be  difficult  to  show  that  the  appointment  by 
two  or  more  producers  of  the  same  person  to  sell  their  goods  on 
commission  was  a  matter  in  any  degree  in  restraint  of  trade. 

"We  are  not  aware  that  it  has  ever  been  claimed  that  a  lease 
or  purchase  by  a  farmer,  manufacturer  or  merchant  of  an  addi- 
tional farm,  manufactory  or  shop,  or  the  withdrawal  from  busi- 
ness of  any  farmer,  merchant  or  manufacturer,  restrained  com- 
merce or  trade  within  any  legal  definition  of  that  term ;  and  the 
sale  of  a  good  will  of  a  business  with  an  accompanying  agreement 
not  to  engage  in  a  similar  business  was  instanced  in  the  Trans- 
Missouri  case  as  a  contract  not  within  the  meaning  of  the  act ; 
and  it  was  said  that  such  a  contract  was  collateral  to  the  main 
contract  of  sale  and  was  entered  into  for  the  purpose  of  enhancing 
the  price  at  which  the  vender  sells  his  business." 

Mr.  Justice  Peckham  further  states  the  real  point  decided  and 
the  only  point  decided  as  follows  :29 

"The  question  really  before  us  is  whether  Congress,  in  the 
exercise  of  its  right  to  regulate  commerce  among  the  several 
States,  or  otherwise,  has  the  power  to  prohibit,  as  in  restraint  of 

Vbid.  568. 
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interstate  commerce,  a  contract  or  combination  between  competing 
railroad  corporations  entered  into  and  formed  for  the  purpose  of 
establishing  and  maintaining  interstate  rates  and  fares  for  the 
transportation  of  freight  and  passengers  on  any  of  the  railroads 
parties  to  the  contract  or  combination,  even  though  the  rates  and 
fares  thus  established  are  reasonable.  Such  an  agreement  directly 
affects  and  of  course  is  intended  to  affect  the  cost  of  transporta- 
tion of  commodities,  and  commerce  consists,  among  other  things, 
of  the  transportation  of  commodities,  and  if  such  transportation 
be  between  States  it  is  interstate  commerce.    ***** 

"Has  not  Congress  with  regard  to  interstate  commerce  and  in 
the  course  of  regulating  it,  in  the  case  of  railroad  corporations, 
the  power  to  say  that  no  contract  or  combination  shall  be  legal 
which  shall  restrain  trade  and  commerce  by  shutting  out  the 
operation  of  the  general  law  of  competition?    We  think  it  has." 

The  learned  justice  proceeds  to  discuss  at  length  the  nature  of 
the  franchises  of  a  railroad,  and  says  :30 

"We  do  not  think,  when  the  grantees  of  this  public  franchise 
are  competing  railroads  seeking  the  business  of  transportation  of 
men  and  goods  from  one  State  to  another,  that  ordinary  freedom 
of  contract  in  the  use  and  management  of  their  property  requires 
the  right  to  combine  as  one  consolidated  and  powerful  association 
for  the  purpose  of  stifling  competition  among  themselves,  and  of 
thus  keeping  their  rates  and  charges  higher  than  they  might  other- 
wise be  under  the  laws  of  competition.  And  this  is  so,  even  though 
the  rates  provided  for  in  the  agreement  may  for  the  time  be  not 
more  than  are  reasonable.  They  may  easily  and  at  any  time  be 
increased.  It  is  the  combination  of  these  large  and  powerful  cor- 
porations covering  vast  sections  of  territory  and  influencing  trade 
throughout  the  whole  extent  thereof,  and  acting  as  one  body  in 
all  the  matters  over  which  the  combination  extends,  that  constitutes 
the  alleged  evil,  and  in  regard  to  which,  so  far  as  the  combination 
operates  upon  and  restrains  interstate  commerce,  Congress  has 
power  to  legislate  and  to  prohibit." 

In  view  of  these  carefully  measured  statements  of  Mr.  Justice 
Peckham  in  the  Trans-Missouri  Case  and  in  the  loint  Traffic  Case, 
and  in  view  of  his  express  statement  that  "the  Act  is  to  have  a 
reasonable  construction,"  it  is  difficult  to  understand  the  criticism 
that  has  been  made  upon  the  language  of  Mr.  Chief  Justice  White 
in  the  recent  decisions  in  the  Standard  Oil  and  Tobacco  Cases,  to 
the  effect  that  the  statute  is  to  be  interpreted  by  the  "light  of 
reason." 

Furthermore,  in  the  case  of  the  Northern  Securities  Com- 

"Ibid.  570. 
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pany,31  which,  as  will  be  remembered,  was  a  case  dealing  with 
the  question  of  restraining  trade  and  commerce  between  competing 
railroads,  by  the  device  of  a  holding  company,  holding  a  majority 
of  the  stock  of  the  two  competing  companies,  the  court  divided 
five  to  four  on  the  question  of  the  illegality  of  such  a  holding  com- 
pany, but  Mr.  Justice  Brewer  took  occasion  to  say,  in  concurring 
with  the  majority,  that  he  wished  to  modify  his  concurrence  in 
the  opinion  of  Mr.  Justice  Peckham  in  the  Trans-Missouri  Case, 
so  far  as  that  opinion  stated  that  "every"  contract  or  combination 
in  restraint  of  trade  was  within  the  statute,  whether  "reasonable 
or  unreasonable."  As  Mr.  Justice  Brewer  was  one  of  the  five 
justices  whose  concurrence  made  up  the  majority  necessary  to  a 
decision  in  the  Trans-Missouri  Case,  his  expression  of  opinion 
in  the  Northern  Securities  Case  made  the  unfortunate  obiter 
dictum  of  Mr.  Justice  Peckham  the  dictum  of  a  minority  instead 
of  a  majority  of  the  court  and  deprived  it  of  any  binding  authority 
in  subsequent  cases. 

Mr.  Justice  Brewer,  in  his  opinion  in  the  Northern  Securities 
Case  said  :32 

"Congress  did  not  intend  to  reach  and  destroy  those  minor 
contracts  in  partial  restraint  of  trade  which  the  long  course  of 
decisions  at  common  law  had  affirmed  were  reasonable  and  fit  to 
be  upheld.  The  purpose  rather  was  to  place  a  statutory  prohibi- 
tion with  prescribed  penalties  and  remedies  upon  those  contracts 
which  were  in  direct  restraint  of  trade,  unreasonable  and  against 
public  policy.  Whenever  a  departure  from  common  law  rules  and 
definitions  is  claimed,  the  purpose  to  make  the  departure  should 
be  clearly  shown.  Such  a  purpose  does  not  appear  and  such  a 
departure  was  not  intended." 

He  further  says  :33 

"I  have  felt  constrained  to  make  these  observations  for  fear 
that  the  broad  and  sweeping  language  of  the  opinion  of  the  court 
might  tend  to  unsettle  legitimate  business  enterprises,  stifle  or 
retard  wholesome  business  activities,  encourage  improper  disre- 
gard of  reasonable  contracts  and  invite  unnecessary  litigation." 

In  view  of  these  emphatic  statements  of  Mr.  Justice  Brewer, 
one  of  the  majority  in  the  Trans-Missouri  Case,  in  which  he  ex- 
pressly repudiates  the  "reasonable  or  unreasonable"  dictum,  it  is 
difficult  to  understand  how  any  one  can  assert  that  that  dictum  is 

31  (1904)   193  U.  S.  197- 
"Ibid.  361. 
*Ibid.  364. 
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binding  in  subsequent  cases  on  the  principle  of  stare  decisis,  or 
that  to  call  that  dictum  is  sacrilege.84 

A  brief  resume  will  be  needful  of  the  other  decisions  of  the 
Supreme  Court  intermediate  between  the  Trans-Missouri  and 
loint  Traffic  Cases  and  the  latest  cases  of  the  Standard  Oil  and 
the  Tobacco  Companies  bearing  on  the  interpretation  and  applica- 
tion of  the  Sherman  Law  to  mercantile  and  manufacturing  combi- 
nations and  contracts. 

Two  cases  decided  at  the  same  term  of  court  as  the  Trans- 
Missouri  and  Joint  Traffic  Cases,  Hopkins  v.  U.  S.™  and  Anderson 
v.  U.  S.,M  were  decided  in  favor  of  the  defendants,  the  opinions 
in  both  of  these  cases  being  delivered  by  Mr.  Justice  Peckham, — 
the  same  justice  who  had  delivered  the  opinions  in  the  Trans- 
Missouri  and  Joint  Traffic  Cases. 

In  the  opinion  in  the  Hopkins  Case,  Mr.  Justice  Peckham  re- 
iterates the  statement  that  the  statute  must  have  a  "reasonable 
construction,"  and  repeats  what  he  had  said  in  the  Traffic  cases. 

The  famous  Addyston  Pipe  Case,37  involved  an  agreement 
between  a  number  of  rival  and  competing  manufacturers  to  the 
effect  that  there  should  be  no  competition  between  them  in  certain 
states  and  territories.  It  was  held  that  the  "direct,  immediate  and 
intended  effect"  of  the  agreement  was  the  "enhancement"  of  the 
"price." 

The  agreement  contemplated  fake  bids  by  the  rival  competi- 
tors and  fixing  the  price  at  which  one  of  the  competitors  could 
obtain  the  contract  desired  and  below  which  none  of  the  parties 
to  the  agreement  was  allowed  to  bid.  The  agreement  would  have 
been  held  to  be  against  public  policy  and  illegal  at  common  law. 

This  Addyston  contract  was  so  flagrantly  a  violation  not  only 

"The  situation  after  the  Northern  Securities  Case  was  thus  forcibly 
put  by  the  Hon.  Simeon  E.  Baldwin,  the  present  Governor  of  Connecticut, 
at  the  time  Chief  Justice  of  that  State,  in  1904,  in  his  work  on  "American 
Railroad  Law,"  on  page  16  of  the  first  edition,  in  a  footnote :  "That  the 
phrase  'agreements  in  restraint  of  trade'  was  adopted  by  the  framers  of 
the  Sherman  Act,  supposing  that  it  would  be  given  the  same  construction 
accepted  by  the  English  Courts,  see  George  F.  Hoar's  'Autobiography,' 
II.,  364.  Mr.  Justice  Brewer,  by  whose  concurrence  in  the  judgment  the 
decision  mentioned  in  the  preceding  note  (vis.,  the  Northern  Securities 
Co.  case)  was  reached,  in  his  opinion  approves  such  a  construction  as 
will  make  the  Act  applicable  only  to  unreasonable  contracts  and  com- 
binations which  are  in  direct  restraint  of  trade."  Judge  Baldwin  thtn 
adds:  "It  seems  probable  that  this  will  ultimately  be  the  prevailing  view." 

"(18Q8)  171  U.  S.  578. 
-(1898)  171  U.  S.  604. 
87  (1899)    175  U.  S.  211. 
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of  the  letter  but  of  the  spirit  of  the  Sherman  Act  that  it  is  difficult 
to  conceive  of  any  combination  or  conspiracy  which  could  be 
brought  within  the  Act  if  that  contract  were  held  not  to  be 
within  it.38 

In  the  very  careful,  able  and  elaborate  opinion  delivered  by 
Judge  Taft  in  this  case  in  the  U.  S.  Circuit  Court  of  Appeals,  the 
authorities  on  "restraint  of  trade"  at  common  law  are  exhaustively 
reviewed  and  the  distinction  is  clearly  pointed  out  between  valid 
and  invalid  contracts  "in  restraint  of  trade."39 

The  case  of  Montague  v.  Lowry,i0  was  a  case  where  there  was 
a  combination  of  wholesale  dealers  in  tiles,  mantels  and  grates, 
who  conspired  to  confine  the  business  in  California  to  the  mem- 
bers of  the  combination,  by  refusing  to  sell  or  deliver  tiles,  grates 
or  mantels  to  any  other  party  in  California  and  who  conspired  to 
raise  the  prices  of  those  articles  in  California  markets.  The  com- 
bination was  one  which  would  have  been  illegal  at  common  law 
as  against  public  policy. 

The  case  of  Swift  &  Co.  v.  U.  S.,41  involved  a  combination  of 
independent  meat  dealers,  who  agreed  not  to  bid  against  each 
other  in  the  live  stock  markets,  to  bid  up  prices  for  a  few  days 
in  order  to  induce  shipments  to  the  stock-yards,  to  fix  selling 
prices  and  to  that  end  to  restrict  shipments  of  meat  when  neces- 
sary, to  establish  a  uniform  rule  of  credit  to  dealers,  and  to  keep 
a  black  list,  to  make  uniform  and  improper  charges  for  carriage, 
and  to  secure  less  than  lawful  freight  rates  to  the  exclusion  of 
competitors. 

Assuming  that  that  was  a  case  of  interstate  commerce  within 
the  meaning  of  the  Sherman  Law,  as  was  held  by  the  court,  it 
would  be  difficult  to  conceive  of  any  element  of  a  combination  for 
unlawful  restraint  of  trade  or  of  an  attempt  to  monopolize  which 
was  lacking  in  the  Swift  Case. 

In  the  case  of  Shawnee  Compress  Company  v.  Anderson,42 
an  agreement  of  lease  had  been  held  by  the  Supreme  Court  of  the 

The  case  of  Chattanooga  Foundry  v.  Atlanta  (1906)  203  U.  S.  390, 
was  a  sequel  of  the  Addyston  Pipe  Case,  the  action  being  brought  by  the 
City  of  Atlanta  against  two  of  the  members  of  the  trust  or  combination 
which  had  been  held  unlawful  in  the  Addyston  Case.  The  only  questions 
really  discussed  by  the  court  in  that  case  were  as  to  the  right  of  the  city 
to  maintain  the  action  and  as  to  the  Statute  of  Limitations  of  Tennessee. 

88  (1898)  85  Fed.  271,  282. 

40  (1904)  193  U.  S.  38. 

"(1905)  196  U.  S.  375- 

"(1908)  209  U.  S.  423- 
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Territory  of  Oklahoma  to  be  void  as  an  unreasonable  restraint  of 
trade  and  as  against  public  policy. 

In  that  case  the  lessor  company  had  agreed  with  the  lessee 
company  not  only  to  go  out  of  the  field  of  competition  and  not  to 
enter  that  field  again,  but  had  further  agreed  "to  render  every 
assistance  to  prevent  others  from  entering  it."  There  were  other 
facts  in  the  case  showing  that  the  lease  was  in  aid  of  a  scheme  of 
monopoly  on  the  part  of  the  lessee  company,  the  Gulf  Compress 
Company.  It  was  shown  that  the  lessee  company  was  in  the  busi- 
ness of  leasing  and  operating  competing  compresses  for  the  pur- 
pose of  monopolizing  as  far  as  possible  the  business  of  compressing 
cotton  in  a  large  portion,  if  not  all,  of  the  cotton  raising  districts 
of  the  United  States,  and  that  the  lease  was  procured  from  the 
Shawnee  Company  in  pursuance  of  said  scheme,  and  other  leases 
of  other  compressors  were  also  secured  for  like  purposes  "and  that 
it  is  the  design  of  the  Gulf  Compress  Company  to  increase  the 
charge  of  compressing  cotton." 

In  the  lease  the  Shawnee  Company  had  agreed  not  only  to 
refrain  from  competition,  but  to  "render  the  'Gulf  Company' 
every  assistance  in  discouraging  unreasonable  and  unnecessary 
competition."  It  further  appeared  from  the  evidence  that  the 
Gulf  Company  had  announced  in  a  letter  to  the  Shawnee  Company 
in  effect  its  purpose  to  create  as  far  as  possible  a  monopoly  of  the 
compressing  business.43  It  further  appeared44  that  the  "Gulf 
Company  was  a  close  corporation  which,  starting  in  Alabama, 
rapidly  extended  from  Alabama  to  all  the  cotton  growing  ter- 
ritory." 

The  court  recognized  the  principle  announced  in  the  Trans- 
Missouri  and  loint  Traffic  Cases, 

"That  the  sale  of  the  good  will  of  a  business  with  an  accompanying 
agreement  not  to  engage  in  a  similar  business  was  not  a  restraint 
of  trade  within  the  meaning  of  the  Sherman  Act." 

The  court  said: 

"The  principle  is  well  understood.  The  restraint  upon  one 
of  the  parties  must  not  be  greater  than  protection  to  the  other 
party  requires,  and  it  needs  no  further  explanation  than  is  given 
in  Gibbs  v.  Baltimore  Gas  Co.,  130  U.  S.,  396.  The  Supreme 
Court  of  the  Territory  recognized  the  principle,  but  said :  'Tested 
by  the  general  principles  applicable  to  contracts  of  this  character, 

"Ibid.  433- 
"Ibid.  434. 
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this  agreement  is  far  more  extensive  in  its  outlook  and  more 
onerous  in  its  intention  than  is  necessary  to  afford  a  fair  protec- 
tion to  the  lessee.'  " 

The  case  of  Continental  Wallpaper  Co.  v.  Voight  Sons*6  was 
a  case  of  an  agreement  between  a  number  of  manufacturers  who 
organized  a  selling  company  through  which  their  entire  output 
was  sold  to  such  persons  only  as  would  enter  into  a  purchasing 
agreement  by  which  their  sales  were  restricted.  It  was  held  that 
the  clear  effect  of  this  arrangement  was  to  restrain  and  monop- 
olize. 

In  each  and  all  of  the  cases  which  the  court  held  to  be  ob- 
noxious to  the  Sherman  Act  the  contracts  or  combinations  were 
clearly  in  "unreasonable"  or  "undue"  restraint  of  trade,  and  would 
have  been  illegal  at  common  law. 

Coming  now  to  a  consideration  of  the  recent  decisions  of  the 
Supreme  Court  in  the  Standard  Oil  Case  and  in  the  Tobacco  Case, 
I  submit  that  the  opinions  in  these  cases  are  in  consonance  with 
and  not  a  repudiation  of  the  previous  decisions  of  the  court,  so 
far  as  they  distinguish  between  "reasonable"  and  "unreasonable" 
contracts. 

In  discussing  these  decisions  I  wish  to  once  more  point  out,  as 
I  have  already  stated,  that  while  I  regard  the  opinions  of  the  court, 
so  far  as  they  discuss  the  construction  of  the  statute,  as  correct 
expositions  of  the  meaning  and  intent  of  the  statute,  I  do  not 
wish  to  be  understood  as  concurring  in  the  conclusion  of  the  court 
as  to  the  facts  of  the  case  or  as  to  the  application  of  the  statute 
to  the  American  Tobacco  Company  or  the  Imperial  Tobacco  Com- 
pany of  Great  Britain  and  Ireland,  the  latter  of  which  companies 
I  represented  on  the  argument  in  the  Supreme  Court. 

The  opinions  of  Mr.  Chief  Justice  White  do  not,  in  fact,  use 
the  word  unreasonable  in  defining  the  class  of  contracts  pro- 
hibited by  the  statute,  but  substitute  for  that  word  the  word 
"undue"  or  "unduly."  The  Chief  Justice  would  have  been  justified 
by  the  previous  decisions  of  the  courts  in  using  the  term  "unrea- 
sonable." The  test,  however,  as  actually  laid  down  by  the  Chief 
Justice  in  his  opinions  in  those  cases  and  concurred  in  by  all  the 
justices  except  Mr.  Justice  Harlan,  is  that  contracts  are  within 
the  statute  which  unduly  restrain  trade. 

It  is  quite  true  that  this  word  apparently  interjects  into  the 
statute  a  test  which  the  statute  itself  does  not  apply.  The  statute 
"(1909)  212  U.  S.  227. 
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says  every  contract  in  restraint  of  trade.  The  court  says  every 
contract  in  undue  restraint  of  trade.  By  the  insertion  of  this 
word  undue  or  unduly,  however,  the  statute  is  made  logical,  rea- 
sonable and  enforceable.  It  is  quite  true  that  the  test  of  what  is 
a  due  or  an  undue  restraint  of  trade  is  left  an  open  question 
which  the  court  must  decide  in  each  case  as  it  comes  up,  upon  the 
facts  and  circumstances  of  that  case,  but  the  same  is  true  of  a 
vast  number  of  other  matters  which  are  the  subject  of  litigation. 
Where  a  hard  and  fast  rule  cannot  be  applied,  then  it  is  necessary 
that  discretion  should  be  allowed  to  the  courts  in  determining 
between  what  is  lawful  and  what  is  unlawful,  what  permissible 
and  what  not  permissible. 

Just  what  did  the  Supreme  Court  hold  in  the  Standard  Oil 
and  Tobacco  Cases?  And  just  how  would  the  law  read  if  these 
opinions  were  set  aside  by  legislation?  Let  us  test  the  logic  of 
those  who  criticise  these  opinions  as  judicial  legislation  by  making 
them  read  as  the  critics  would  have  them  read. 

In  the  Standard  Oil  Opinion,  Mr.  Chief  Justice  White  says 
that  the  statute 

"evidenced  the  intent  not  to  restrain  the  right  to  make  and  en- 
force contracts,  whether  resulting  from  combination  or  otherwise, 
which  did  not  unduly  restrain  interstate  or  foreign  commerce, 
but  to  protect  that  commerce  from  being  restrained  by  methods, 
whether  old  or  new,  would  constitute  an  interference  that  is  an 
undue   restraint."46 

And  again,  the  Chief  Justice,  referring  to  the  second  section 

of  the  Act,  which  prohibits  monopolizing,  says : 

"The  ambiguity,  if  any,  is  involved  in  determining  what  is  in- 
tended by  monopolize.  But  this  ambiguity  is  readily  dispelled  in 
the  light  of  the  previous  history  of  the  law  of  restraint  of  trade 
to  which  we  have  referred  and  the  indication  which  it  gives  of 
the  practical  evolution  by  which  monopoly  and  the  acts  which 
produce  the  same  result  as  monopoly,  that  is,  an  undue  restraint 
of  the  course  of  trade,  all  came  to  be  spoken  of  as,  and  to  be 
indeed  synonymous  with  restraint  of  trade."47 

And  again  he  says  that  the  purpose  of  the  statute  "was  to 
prevent  undue  restraint  of  every  kind  or  nature." 

And  again,  speaking  of  the  remedies  to  be  awarded  by  the 
court,  he  says: 
"The  fact  must  not  be  overlooked  that  injury  to  the  public  by 

"Standard  Oil  Co.  v.  United  States  (1911)  221  U.  S.  I,  60. 
"Ibid.  61. 
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the  prevention  of  an  undue  restraint  on,  or  the  monopolization 
of  trade  or  commerce  is  the  foundation  upon  which  the  prohibi- 
tions of  the  statute  rest,  and  moreover  that  one  of  the  funda- 
mental purposes  of  the  statute  is  to  protect,  not  to  destroy,  rights 
of  property."48 

In  the  Tobacco  Case,  the  Chief  Justice  says: 

"It  was  held  in  the  Standard  Oil  case  that  as  the  words  restraint 
of  trade  at  common  law  and  in  the  law  of  this  country  at  the 
time  of  the  adoption  of  the  Anti-trust  Act  only  embraced  acts 
or  contracts  or  agreements  or  combinations  which  operated  to 
the  prejudice  of  the  public  interest  by  unduly  restricting  compe- 
tition or  unduly  obstructing  the  due  course  of  trade  or  which, 
either  because  of  their  inherent  nature  or  effect  or  because  of 
the  evident  purpose  of  the  acts,  etc.,  injuriously  restrained  trade, 
that  the  words  as  used  in  the  statute  were  designed  to  have  and 
did  have  but  a  like  significance."49 

Now,  let  us  eliminate  the  word  unduly  and  substitute  duly 
and  see  how  the  statute  would  read: 

"Every  contract,  combination  in  the  form  of  trust  or  other- 
wise, or  conspiracy,  in  restraint  of  trade  or  commerce  (even 
though  it  duly  restrains  such  trade  or  commerce)  among  the 
several  States  or  with  foreign  nations,  is  hereby  declared  to  be 
illegal." 

The  absurdity  of  any  such  statutory  declaration  is  manifest. 

The  Chief  Justice  applies  the  "rule  of  reason"  to  the  statute 
and  holds  that  the  statute  is  to  have  a  "reasonable  construction," 
but  in  so  doing,  he  simply  follows  the  decision  of  the  court  in 
the  Trans-Missouri  Case  and  quotes  the  exact  language  of  Mr. 
Justice  Peckham  in  his  opinion  in  that  case. 

Surely,  the  most  extreme  champion  of  literal  construction  of 
this  Act,  would  hardly  venture  to  amend  the  Act,  so  as  to  read: 

"This  Act  shall  not  have  a  reasonable  construction, — shall  not 
be  subject  to  the  'rule  of  reason'  and  shall  not  be  interpreted  by 
the  'light  of  reason.' " 

It  is  urged  that  this  leaves  the  law  uncertain.  True;  but  un- 
certainty is  better  than  the  ghastly  certainty  of  business  chaos, 
which  would  assuredly  result  if  the  law  should  be  enforced  ac- 
cording to  its  language  as  invalidating  and  penalizing  every  com- 
bination in  actual  restraint  of  trade.  Verily,  "the  letter  killeth" 
in  this  case. 

"Ibid.  78. 

48  ( 191 1 )  221  U.  S.  106,  179. 
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Let  us  try  to  understand  what  literal  interpretation  and  en- 
forcement would  mean  in  practice.  It  is  difficult  to  arrive  at  a 
conclusion  on  this  subject,  since  the  most  ultra- radical  of  the 
supporters  of  a  literal  interpretation  are  staggered  when  presented 
by  concrete  instances.  Take,  for  example,  the  most  common  case 
of  contract  in  restraint  of  trade,  that  is  to  say,  of  a  contract  in 
restraint  of  competition,  namely  a  partnership.  Two  individual 
dry-goods  merchants,  competing  with  each  other  in  interstate 
business,  that  is  to  say,  in  selling  and  shipping  goods  to  the 
various  States  of  the  Union,  combine  and  form  a  firm.  Thereby 
competition  is  pro  tanto  eliminated.  It  is  at  once  protested,  of 
course,  that  that  is  not  a  violation  of  the  Sherman  Law.  But 
why  not?  I  have  yet  to  hear  any  satisfactory  answer  to  this 
question.  It  is  certainly  a  contract  and  combination.  It  is  cer- 
tainly in  restraint  of  competition,  and  therefore,  in  restraint  of 
trade.  If  the  statute  is  to  be  literally  and  impartially  and 
thoroughly  enforced,  then  every  partnership  between  individuals 
engaged  in  interstate  commerce  must  be  enjoined. 

So,  when  several  individual  competing  manufacturers  or 
traders  carrying  on  interstate  commerce  unite  to  form  a  corpora- 
tion whose  stockholders  formerly  competed  in  interstate  busi- 
that  is  to  say,  in  restraint  of  trade  ?  I  have  yet  to  hear  any  intelli- 
gible answer  to  this  question.  If  the  statute  is  to  be  equally  and 
impartially  enforced  according  to  its  letter,  then  every  corpora- 
tion whose  stockholders  formerly  competed  in  interstate  busi- 
ness must  be  enjoined,  and  this  of  course  would  cover  a  vast 
proportion  of  the  manufacturing  corporations  in  the  United 
States. 

A  fortiori  would  this  be  true,  where  two  or  more  corporations 
unite  to  form  a  third,  to  whom  their  properties  are  transferred, 
or  where  one  corporation  sells  its  business  to  another  and  agrees 
to  go  out  of  business  itself. 

A  thousand  similar  instances  can  be  suggested  as  to  which  the 
statute  if  literally  construed  would  apply.  What  is  said  by  the 
advocates  of  a  literal  interpretation  of  these  instances?  What 
tests  do  they  lay  down  to  discriminate  between  the  cases  where 
the  law  should  be  enforced  and  the  cases  where  it  should  not  be 
enforced?  I  have  yet  to  hear  any  satisfactory  answer  to  this 
question.  Of  course,  the  test  cannot  be  the  magnitude  of  the 
interests  involved,  since  that  at  once  makes  a  basis  of  discrimi- 
nation  based    upon    considerations    on    which    the    judgment   of 
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courts  may  differ  and  ipso  facto  makes  the  law  uncertain  which 
they  say  ought  to  be  certain  and  not  subject  to  judicial  discrimi- 
nation. 

The  truth  is,  and  there  is  no  logical  escape  from  the  conclusion, 
that  a  literal  interpretation  and  an  impartial  enforcement  of  the 
statute  would  stop  the  wheels  of  industry  and  would  paralyze 
trade.60 

I  cannot  believe  that  if  the  American  people  with  their  hard- 
headed  common  sense  and  sense  of  justice  really  understood  what 
is  meant  by  the  clamor  for  a  literal  interpretation  and  enforcement 
of  the  law,  they  would  tolerate  it  for  a  moment.  Even  on  the 
lowest  plane  of  self-interest,  they  would  object  to  having  the 
law  applied  to  the  thousands  of  combinations  of  small  capital 
throughout  the  country.  They  may  enjoy  the  slaughter  of  the 
Philistines;  but  they  can  hardly  fall  in  love  with  suicide. 

The  law  as  interpreted  by  the  Supreme  Court  has  been  suf- 
ficiently effective  to  catch  some  of  the  biggest  fishes,  the  Beef 
Trust,  the  Standard  Oil  and  the  American  Tobacco  Company. 
The  little  fishes  may  well  be  allowed  to  escape  through  the  meshes 
of  the  net. 

After  all,  the  whole  basis  of  our  Anglo-Saxon  jurisprudence 
rests  upon  the  discretion  and  discrimination  of  the  courts,  who 
work  out  for  the  community  the  rules  of  public  policy  guided 
by  the  light  of  reason.  Better  far  the  discretion  of  the  courts 
than  the  discretion  of  the  executive. 

wlujam  b.  hornblower. 
New  York. 

60As  President  Roosevelt  forcibly  put  the  situation :  "It  is  a  public  evil 
to  have  on  the  statute  books  a  law  incapable  of  full  enforcement,  because 
both  Judges  and  juries  realize  that  its  full  enforcement  would  destroy  the 
business  of  the  country."  Annual  Message  to  Congress,  2nd  Session,  59th 
Congress. 
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AND  ITS  RELATION  TO  OTHER  RULES 

APPLICABLE  TO  THE  LOCATION 

OF  MINING  CLAIMS. 

Part  II.1 

J.  Conflict  Area  Rights  of  the  Locator  of  a  Valid  Junior  Con- 
flicting Location  Where  the  Senior  Location  Becomes  Forfeitable 
for  Want  of  the  Performance  of  the  Annual  Labor. 

The  next  situation  to  occupy  our  attention  is  that  where  the 
junior  location  is  valid  because  based  on  a  discovery  within  lo- 
catable  public  domain  outside  of  the  conflict  area,  but  it  con- 
flicts with  an  older  valid  location  which  thereafter  becomes  for- 
feitable for  failure  of  the  senior  locator  to  perform  the  annual 
labor.  Referring  to  Figure  No.  i  again,  the  situation  is  that 
Claim  No.  2  is  based  on  a  discovery  at  Point  Y  and  Claim  No. 
1  becomes  forfeitable.  If  the  junior  locator  makes  a  complete 
relocation  of  his  claim,  there  is  no  doubt  that  under  the  express 
terms  of  the  federal  statute  he  acquires  the  conflict  area.  If  in- 
stead of  making  a  complete  relocation,  he  simply  records  an 
additional  or  amended  location  certificate,  the  same  thing  doubt- 
less is  true.2 

But  suppose  that  after  the  senior  claim  is  forfeitable,  the 
junior  locator  does  nothing  except  to  continue  his  junior  claim 
as  a  valid  location  by  the  performance  of  annual  labor  on  it? 
Under  the  express  terms  of  the  federal  statute  the  senior  locator, 
if  he  has  not  abandoned  his  claim,  can  at  any  time  fully  restore 
his  original  claim  by  resuming  work  on  it.3    But  suppose  that  the 

xThe  first  part  of  this  article  appeared  in  the  preceding  number  of  the 
Columbia  Law  Review,  and  is  to  be  found  at  page  593  of  the  present 
volume.    Figures  No.  1  and  No.  2,  mentioned  below,  appear  in  Part  1. 

^Johnson  v.  Young  (1893)  18  Colo.  625;  Tonopah  &  S.  L.  M.  Co.  v. 
Tonopah  M.  Co.  (1903)  125  Fed.  389.  But  if  the  junior  location  is  void 
because  based  on  a  discovery  in  senior  ground,  the  Colorado  doctrine 
seems  to  be  that  the  junior  location  is  such  a  nullity  that  amendment  of 
record  will  not  give  it  validity.  Sullivan  v.  Sharp  (1905)  33  Colo.  346. 
But  see  dicta  in  Moorhead  v.  Erie  M.  &  M.  Co.  (1908)  43  Colo.  408  and 
in  Swanson  v.  Kettler  (1909)   17  Ida.  321,  337. 

'Oscamp  v.  Crystal  River  Min.  Co.  (1893)  58  Fed.  293.  The  meagerly 
reported  case  of  Montagne  v.  Labay  (1905)  2  Alaska  575  was  also  doubt- 
less a  resumption  of  work  case.  The  same  is  true  of  Anderson  v.  Anvil 
Hydraulic  Co.  (1008)  3  Alaska  496.  If  a  senior  locator  can  restore  his 
claim  by  resumption  of  work  after  a  genuine  abandonment,  as  contrasted 
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senior  locator  does  not  do  so  and  that  while  the  junior  claimant 
is  maintaining  his  location,  some  third  person  comes  in  and  re- 
locates the  senior  claim.  To  whom  does  the  conflict  area  belong? 
So  far  as  the  reported  case  shows,  that  was  the  precise  question 
considered  by  the  United  States  Supreme  Court  in  the  case  of 
Lavagnino  v.  Uhlig,*  though  the  brief  of  counsel  in  a  subsequent 
case  asserts  that  the  record  in  Lavagnino  v.  Uhlig  really  showed 
situation  K,  hereafter  discussed,  to  exist  there. 

In  Lavagnino  v.  Uhlig  the  United  States  Supreme  Court  said 
that  the  conflict  area  belonged  to  the  owner  of  the  junior  claim 
rather  than  to  the  relocator  of  the  senior  claim.  It  said  that  in 
an  adverse  suit  brought  by  the  relocator  of  the  senior  claim,  and 
in  subsequent  cases  the  rule  of  Lavagnino  v.  Uhlig  has  sometimes 
been  deemed  to  be  a  doctrine  applicable  only  in  adverse  pro- 
ceedings,5 but  at  the  time  Lavagnino  v.  Uhlig  was  decided  the 
United  States  Supreme  Court  clearly  had  no  intention  of  award- 
ing the  land  to  the  junior  claimant  in  an  adverse  suit  and  to  the 
relocator  of  the  senior  claim  in  an  ejectment  action  or  a  suit  to 
quiet  title  not  brought  in  pursuance  of  the  adversing  of  a  patent 
application.  That  court  decided  that  the  conflict  area  belonged 
to  the  junior  locator  because  it  thought  that  under  the  patent 
sections  of  the  mining  statutes  it  was  not  contemplated  that  the 
relocator  of  the  senior  claim  should  have  the  right  to  adverse  the 
junior  claim  which  antedated  his  relocation  of  the  senior  claim. 
The  court  meant  to  give  the  conflict  area  to  the  junior  locator  as 
against  the  subsequent  relocator  of  the  senior  claim  no  matter 
when  or  how  the  dispute  or  litigation  between  them  arose.  This 
cannot  be  stated  too  emphatically. 

In  Lavagnino  v.  Uhlig  the  senior  claim  was  the  Levi  P.  There 
were  two  junior  claims  which  conflicted  with  the  Levi  P.  and  as 
to  which  patent  was  sought,  namely,  the  Uhlig  No.  i  and  the 
Uhlig  No.  2,  both  located  January  i,  1889.  In  1897  the  work 
on  the  Levi  P.  was  not  done,  and  January  1,  1898,  the  Levi  P. 
ground  was  relocated  by  a  deputy  mineral  surveyor  as  the  Yes 

with  a  mere  liability  to  forfeiture,  it  is  such  restoration  not  because  con- 
ditional abandonment  in  general  can  be  made,  but  because  Congress,  in 
fixing  the  method  of  disposing  of  the  public  mineral  lands,  has  seen  fit 
by  the  resumption  of  work  clause  to  allow  the  abandoner  to  revoke  his 
abandonment  in  that  particular  way  only. 

♦(1905)    198  U.   S.  443- 

"See   Nash   v.   McNamara    (1908)    30  Nev.   114,   138,   140;   Dufresne  v. 
Northern  Light  Min.  Co.   (1905)   2  Alaska  592. 
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You  Do  claim.  The  deputy  mineral  surveyor  deeded  his  claim  to 
Lavagnino  who  adversed  the  application  for  patent  of  the  Uhlig 
claims.  Because  the  owners  of  the  Uhlig  claims  had  been  in  pos- 
session of  those  claims  for  more  than  the  seven  years  needed  to 
give  title  by  adverse  possession  under  the  state  statute,  and  be- 
cause it  considered  a  mining  location  made  by  a  deputy  mining 
surveyor  to  be  void  under  Rev.  St.  U.  S.  Sec.  452,  the  state  court 
awarded  the  conflict  area  to  the  junior  claimants.6 

The  decision  of  the  state  court  was  affirmed  by  the  United 
States  Supreme  Court,7  but  upon  a  totally  different  ground.  The 
United  States  Supreme  Court  refused  to  pass  on  either  of  the 
state  court's  positions,  but  instead  went  on  a  ground  of  its  own. 
It  first  laid  down  the  elementary  propositions  (1)  that  the  senior 
locator's  rights  are  paramount  to  those  of  the  owner  of  the  junior 
location  so  far  as  the  conflict  area  is  concerned;  and  (2)  that  a 
relocator  is  not  in  privity  of  title  v/ith  the  owner  of  the  prior 
and  forfeited  location  ;8  and  then  concluded  that  if  the  reloca- 
tor of  the  senior  claim  should  be  held  to  have  the  right  in  ad- 
verse proceedings  to  assail  the  title  of  the  junior  locator  to  the 
conflict  area,  it  could  be  only  because  the  junior  locator,  "acquired 
no  right  whatever,  present  or  possible,  by  his  prior  location,  as 
to  the  conflicting  area."9  The  court  then  pointed  out  that  the 
patent  statutes  clearly  contemplate  that  a  junior  locator  shall 
have  patent  to  the  conflict  area  if  the  senior  locator  does  not  ad- 
verse the  junior  locator's  application  for  patent,  the  failure  to 
adverse  being  in  effect  an  abandonment  of  the  conflict  area  to 
the  junior  claimant.  Demonstrably  therefore  the  junior  claimant 
has  a  possible  right  to  the  conflict  area,  and,  as  the  court  itself 
pointed  out,  the  Supreme  Court  of  the  United  States  had  previ- 
ously converted  that  possible  right  into  an  actual  one.10 

No  exception  can  be  taken  so  far  to  the  reasoning  of  the  court. 
The  only  objection  is  that  the  court  did  not  go  farther  and  show 
that  by  throwing  the  lines  of  his  claim  over  the  senior  claim,  the 
junior  locator  often  acquires  present  rights  under  the  extralateral 
right  doctrine  that  otherwise  would  not  be  his,  as  where  he  has 
to  throw  his  lines  in  that  way  to  get  them  parallel  in  order  to 

"Lavagnino  v.  Uhlig   (1903)    26  Utah   1. 

'Lavagnino  v.  Uhlig   (1905)   198  U  S.  443. 

'Ibid.  452-453- 

'Ibid.   453- 

"Gwillim  v.  Donnellan   (1885)    115  U.  S.  45,  51. 
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have  any  extralateral  rights  at  all,  or  to  get  the  greatest  pos- 
sible extent  of  the  dip  of  the  vein  that  he  can  have  under  the 
"judicial  apex"  doctrine,11  with  due  recognition  of  the  paramount 
rights  of  the  senior  locator.  That  the  junior  locator  does  ac- 
quire some  real  present  rights  either  in  or  through  the  conflict 
area,  and  certain  possible  rights,  cannot  be  too  much  emphasized. 
But  when  that  is  said,  it  does  not  necessarily  follow  that  the 
junior  locator  has  for  all  purposes  priority  over  a  subsequent  re- 
locator  of  the  senior  claim.  Because  a  senior  locator  who  fails 
to  adverse  a  junior  locator's  application  for  patent,  or  who  ad- 
verses  and  then  fails  to  prosecute  the  adverse,  is  bound  by  the 
patent  is  no  reason  for  asserting  that  a  relocator  of  the  senior 
claim  may  not  adverse  such  application.  Yet  that  is  the  sole 
reason  offered  by  the  court  in  Lavagnino  v.  Uhlig  for  its  de- 
cision.12 

Despite  the  weakness  of  the  reason  given  for  it  by  the  court, 
it  is  believed  that  the  actual  decision  in  Lavagnino  v.  Uhlig  as 
reported,  namely,  the  decision  that  in  the  situation  J  now  being 
discussed,  the  conflict  area  should  be  awarded  to  the  prior  lo- 

nSee  Costigan,   Mining  Law  434-436. 

12"It  cannot  be  denied  that  under  section  2326,  if  before  abandonment 
or  forfeiture  of  the  Levi  P.  claim,  the  owner  of  the  Uhlig  locations  had 
applied  for  a  patent,  and  the  owners  of  the  Levi  P.  had  not  adversed  the 
application,  upon  an  establishment  of  a  prima  facie  right  in  the  owner 
of  the  Uhlig  claims  an  indisputable  presumption  would  have  arisen  that 
no  conflict  claims  existed  to  the  premises  described  in  the  location  notice. 
Gwillim  v.  Donnellan  (1885)  115  U.  S.  45,  51.  And  the  same  result  would 
have  arisen  had  the  owner  of  the  Levi  P.  adversed  the  application  for  a 
patent  based  upon  the  Uhlig  locations  and  failed  to  prosecute  and  waived 
such  adverse  claim. 

"In  both  of  the  supposed  instances  the  necessary  consequence  would 
have  been  to  conclusively  determine  in  favor  of  the  applicant,  so  far  as 
the  rights  of  third  persons  were  concerned,  that  the  land  was  not  un- 
occupied public  land  of  the  United  States,  but,  on  the  contrary,  as  to  such 
persons,  from  the  time  of  the  location  by  the  applicant  for  patent,  was 
land  embraced  within  such  location  and  not  subject  to  be  acquired  by  an- 
other person.  And  this  result,  flowing  from  the  failure  of  the  owner  of 
a  subsisting  senior  location  to  adverse  an  application  for  patent  by  the 
owner  of  an  opposing  location,  or  his  waiver  if  an  adverse  claim  is  made, 
must,  as  the  greater  includes  the  less,  also  arise  from  the  forfeiture  of 
the  claim  of  the  senior  locator  before  an  application  for  patent  is  made  by 
the  conflicting  locator  and  the  consequent  impossibility  of  the  senior  lo- 
cator to  successfully  adverse  after  the  forfeiture  is  complete. 

"Of  course,  the  effect  of  the  construction,  which  we  have  thus  given 
to  section  2326  of  the  Revised  Statutes,  is  to  cause  the  provisions  of  that 
section  to  qualify  section  2319  and  2324,  thereby  preventing  mineral  lands 
of  the  United  States,  which  have  been  the  subject  of  conflicting  locations, 
from  becoming  quoad  the  claims  of  third  parties,  unoccupied  mineral 
lands,  by  the  mere  forfeiture  of  one  of  such  locations."  Lavagnino  v. 
Uhlig   (1905)    198  U.   S.  443,  455- 
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cator  as  against  the  later  relocator  of  the  senior  claim,  is  per- 
fectly sound.     It  would  seem  that  a  fair  view  of  the  situation 
would  treat  the  failure  of  the  owner  of  Claim  No.  i  to  do  the 
annual  labor  on  his  claim  if  and  when  he  knows  of  the  plight  of 
the  claimant  of  Claim  No.  2,  as  an  abandonment  of  the  conflict 
area  to  the  latter,  to  be  final  against  the  owner  of  Claim  No.  1 
if  he  does  not  resume  work,18  and  perhaps  anyhow,  and  to  be 
final  as  regards  everybody  else.     No  case,  not  even  Lavagnino  v. 
Uhlig,  has  put  the  matter  in  that  way — i.  e.,  as  abandonment  to 
the  junior  claimant  rather  than  mere   forfeitableness — but  that 
seems  a  sound  way  to  put  it.     The  argument  of  Lavagnino  v. 
Uhlig,  upholding  Claim  No.  2  as  to  the  conflict  area,  as  against 
the  relocator  of  Claim  No.  1,  is  sound  if  this  pro  tanto  abandon- 
ment theory  be  adopted,  when  it  probably  could  not  be  justified 
if  a  technical  relocation  must  be  made  by  claim  owner  No.  2  to 
terminate  the  rights  of  the  owner  of  Claim  No.  1  in  the  conflict 
area,  and  certainly  could  not  so  be  justified  unless  such  relocation 
be  found  by  relation  back.    An  abandonment  operates  without  any 
new   affirmative   act   being   required   of   the   actual   or   intended 
beneficiary  of   the   abandonment,   and,   moveover,   the   abandon- 
ment logically  validates   the   junior  claim  as   to   all   abandoned 
ground  in  conflict  with  it,  as  we  have  already  seen,  in  situation 
G  above  discussed.     A  forfeiture,  on  the  other  hand,  can  take 
place  only  if  the  act  of  forfeiture  is  performed  and  in  Lavagnino 
v.   Uhlig,  unless  the  taking  and  retention  of  possession  of  the 
conflict  area  can  serve  in  some  way  as  such,  the  only  act  of  for- 
feiture was  by  the  relocator  of  the  senior  claim,  and  it  may  not  be 
a  fair  thing  to  say  that  when  he  is  attempting  to  forfeit  for  himself 
he  is  really  forfeiting  for  the  prior  junior  locator.     For  Lava- 
gnino v.  Uhlig  to  be  sustained,  once  the  invalidity  of  the  argu- 
ment that  the  patent  sections  of  the  federal  mining  statutes  place 
the  junior  locator  beyond  successful  adversing  by  the  relocator  of 
the  senior  claim  be  conceded,    (as  the  United   States   Supreme 
Court  properly  held  in  Farrell  v.  Lockhart,  it  must  be  conceded) 
it  must  be  affirmed,  as  it  ought  to  be,  that  by  his  failure  to  per- 
form the  annual  labor  when  he  knew  the  junior  conflicting  location 
was  being  maintained,  the  senior  locator  abandoned  the  conflict 
area  to  the  junior  locator  subject  only  to  the   senior  locator's 
right  (if  on  further  consideration  it  be  conceded  that  the  federal 
statute  gives  him  such  a  right)  to  restore  his  title  to  the  conflict 

"That  resumption  of  work  will  restore  the  senior  claim,  see  Oscamp 
v.  Crystal  River  Min.  Co.  (1893)  58  Fed.  293;  Montagne  v.  Labay  (1905) 
2  Alaska  575;  Anderson  v.  Anvil  Hydraulic  Co.  (1908)  3  Alaska  496. 
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area  by  a  resumption  of  work  prior  to  an  amendment  of  record 
or  other  location  made  by  the  junior  locator,14  or  to  the  loss  of  the 
right  to  resume  work  caused  by  a  failure  to  adverse  the  junior 
locator's  application  for  patent,15  or  else  it  must  be  affirmed  that 
the  taking  and  retention  of  possession  of  the  conflict  area  by  the 
junior  locator  at  a  time  when  the  senior  claim  was  forfeitable 
brought,  by  relation  back,  the  acts  of  location  down  to  date  and 
was  thus  a  technical  relocation  by  the  junior  locator  antedating  the 
third  person's  relocation.  The  latter  affirmation  can  better  be 
made,  however,  in  situation  K,  infra. 

Lavagnino  v.  Uhlig,  as  reported,  properly  awarded  the  con- 
flict area  to  the  junior  claimant  in  this  situation  J  because  by 
failing  to  do  the  annual  labor  the  senior  locator  abandoned  that 
conflict  area  to  the  junior  and  because,  even  though  the  senior 
locator  still  had  a  right  to  recover  the  ground  by  resumption  of 
work,  that  right  was  lost  by  his  failure  to  resume  and  to  adverse 
and  besides  was  not  a  right  which  could  inure  to  the  benefit  of 
the  subsequent  relocator  of  the  senior  claim,  since  such  relocator 
claimed  not  under  the  senior  locator  but  against  him. 

K.  Rights  of  a  Locator  Who  Bases  His  Location  on  a  Dis- 
covery in  Prior  Located  Ground  When  Subsequently  the  Prior 
Location  Becomes  Subject  to  Forfeiture  for  Failure  of  the  Prior 
Locator  to  Perform  the  Annual  Labor. 

And  this  brings  us  to  the  most  perplexing  situation  of  all. 
Like  some  of  the  others,  it  is  exhibited  in  Figure  No.  i.  Claim 
No.  i  is  subject  to  forfeiture.  Claim  No.  2  is  not  valid,  the  sole 
discovery  being  at  Point  X.  Claim  No.  1  then  becomes  subject 
to  forfeiture  for  failure  of  its  owner  to  perform  the  annual  labor. 
Claim  No.  2  can  be  validated  by  a  relocation,  either  by  amend- 
ment of  record,  if  that  be  deemed  enough,16  or  by  a  reperformance 
of  the  various  acts  of  location  while  the  default  of  the  owner 
of  Claim  No.  1  continues,17  but  is  Claim  No.  2  validated  without 
any  such  action  by  the  claimant  of  Claim  No.  2? 

"Ibid. 

"Gwillim  v.  Donnellan  (1885)  115  U.  S.  45;  Lavagnino  v.  Uhlig 
(1905)    198  U.   S.  443- 

"See  note  2  supra. 

"While  before  the  rule  was  changed  there  by  statute,  Montana  held 
that,  to  defeat  the  right  to  resume,  all  the  necessary  acts  of  relocation 
must  take  place  before  resumption  of  labor  is  begun.  Gonu  v.  Russell 
(1879)  3  Mont.  358;  McKay  v.  McDougall  (1901)  25  Mont.  258;  Thorn- 
ton v.  Kaufman  (1910)  40  Mont.  282;  and  while  Arkansas,  California  and 
New  Mexico  are  in  accord,  that  does  not  seem  to  be  a  sound  doctrine  for 
any  jurisdiction  where  the  mining  code  requires  discovery  work  as  an 
act  of  location.     Costigan,  Mining  Law  290-291,  318. 
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That  is  the  question  raised  by  Farrell  v.  Lockhart,16  and  coun- 
sel for  plaintiff  in  error  in  that  case  insisted  that  the  record 
in  Lavagnino  v.  Uhlig10  shows  that  it  was  also  the  question  raised 
in  Lavagnino  v.  Uhlig.  It  is  apparent  that  the  question  is  much 
more  troublesome  than  that  in  situation  J,  for  in  situation  J  the 
junior  claim  was  a  valid  one  at  the  start  while  in  situation  K, 
unless  the  junior  claim  has  been  validated  by  a  discovery  else- 
where in  its  limits  prior  to  the  time  when  the  senior  claim  becomes 
forfeitable,20  the  junior  claim  is  invalid  up  to  the  time  when  the 
senior  claim  becomes  forfeitable.  If  in  the  latter  case  the  invalid 
junior  claim  becomes  valid  as  to  the  conflict  area  and  the  rest 
of  its  extent  as  against  a  subsequent  relocator  of  the  senior 
claim,  it  can  be  only  on  the  ground  that  by  allowing  his  claim  to 
become  forfeitable  in  the  face  of  a  conflicting  junior  claim  invalid 
solely  because  of  a  discovery  in  the  senior  locator's  ground,  the 
latter  thereby  abandoned  the  conflict  area  and  the  discovery  to  the 
junior  claimant  and  validated  the  junior  claim  in  the  way  seen  in 
situation  H  above  discussed,  or  else  that  the  junior  claim  became  by 
relation  back  a  relocation,  either  the  moment  the  senior  claim 
became  forfeitable  or  the  moment  the  third  person  entered  to 
forfeit  the  senior  claim.  But  in  Farrell  v.  Lockhart,  the  Supreme 
Court  of  the  United  States  refused  to  regard  the  junior  claim 
as  validated  in  any  way,  and,  moreover,  refused  to  recognize  the 
junior  claimant  as  having  any  rights  in  the  conflict  area  unless 
the  senior  claim  was  actually  abandoned  prior  to  the  location  of  the 
junior   claim.21 

18  (1908)  210  U.  S.  142. 

"(1905)  198  U.  S.  443- 

"If  it  has  been  validated  by  such  discovery,  the  situation  presented  is 
then  in  essence  that  in  situations  E  and  J  combined,  with  the  same  solution 
demanded  as  in  situation  J. 

"Perhaps  here  is  as  good  a  place  as  any  to  note  that  a  junior  claim  is 
not  void  merely  because  it  is  made  on  prior  staked  ground.  If  the  prior 
staked  ground  is  really  in  excess  of  the  prior  locator's  right  and  such 
prior  locator  is  left  by  the  junior  all  that  on  any  rule  he  is  entitled  to,  the 
junior  claim  is  valid.  Flynn  Group  Min.  Co.  v.  Murphy  (Ida.  1910)  109 
Pac.  851.  In  that  case  it  was  clear  just  where  the  excess  lay,  but  where 
the  senior  locator  innocently  makes  his  excessive  location  in  such  a  way 
that  it  is  not  clear  what  is  to  be  retained  and  what  is  excessive,  the  senior 
locator  is  entitled  to  a  reasonable  time  after  notice  in  which  to  determine 
what  ground  to  retain.  Mcintosh  v.  Price  (1903)  121  Fed.  716;  Zimmer- 
man v.  Funcion  (1908)  161  Fed.  859;  Waskey  v.  Hammer  (1909)  170  Fed. 
31;  Jones  v.  Wild  Goose  etc.  Co.  (1910)  177  Fed.  95.  And  it  has  been 
held  that  any  junior  location  made  before  the  innocent  locator  of  an 
excessive  claim  has  had  such  reasonable  time  to  select  what  he  will  keep 
is  void.  Jones  v.  Wild  Goose  etc.  Co.  supra.  This  note  was  referred  to 
in  Part  1,  page  614  note  60,  as  note  85. 
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And  why  did  the  Supreme  Court  of  the  United  States  take 
that  position?  Because,  said  that  court,  "whatever  may  be  the 
inherent  cogency"  of  the  reasoning  in  Lavagnino  v.  Uhlig,  "in 
view  of  the  experience"  of  some  of  the  highest  courts  in  some  of 
the  mining  states  or  territories 

"concerning  the  practice  which  it  was  declared  had  prevailed, 
in  reliance  upon  what  was  deemed  to  be  the  result  of  previous 
decisions  of  this  court,  and  the  effect  on  vested  rights  which  it 
was  said  would  arise  from  a  change  of  such  practice,  and  taking 
into  view  the  prior  decisions  referred  to,  especially  Belk  v. 
Meagher,22  as  also  the  more  recent  case  of  Brown  v.  Gurney,28 
we  think  the  opinion  in  the  Lavagnino  case  should  be  qualified  so 
as  not  to  exclude  the  right  of  a  subsequent  locator  on  an  adverse 
claim  to  test  the  lawfulness  of  a  prior  location  of  the  same 
mining  ground  upon  the  contention  that  at  the  time  such  prior 
location  was  made  the  ground  embraced  therein  was  covered 
by  a  valid  and  subsisting  mining  claim.  It  is  to  be  observed  that 
this  qualification  but  permits  a  third  locator  to  offer  proof  tend- 
ing to  establish  the  existence  of  a  valid  and  subsisting  location 
anterior  to  that  of  the  location  which  is  being  adversed.  It  does 
not,  therefore,  include  the  conception  that  the  mere  fact  that  a 
senior  location  had  been  made,  and  that  the  statutory  period  for 
performing  the  annual  labor  had  not  expired  when  the  second  lo- 
cation was  made,  would  conclusively  establish  that  the  location 
was  a  valid  and  subsisting  location,  preventing  the  initiation  of 
rights  in  the  ground  by  another  claimant,  if  at  the  time  of  such 
second  location  there  had  been  an  actual  abandonment  of  the 
original  senior  location.  We  say  this  because — taking  into  view 
Belk  v.  Meagher,  Lavagnino  v.  Uhlig,  and  Brown  v.  Gurney — 
we  are  of  the  opinion,  and  so  hold,  that  ground  embraced  in  a 
mining  location  may  become  a  part  of  the  public  domain  so  as 
to  be  subject  to  another  location  before  the  expiration  of  the 
statutory  period  for  performing  annual  labor,  if,  at  the  time  when 
the  second  location  was  made,  there  had  been  an  actual  abandon- 
ment of  the  claim  by  the  first  locator."24 

It  will  be  noticed  that  in  Farrell  v.  Lockhart,  the  United 
States  Supreme  Court  treated  Lavagnino  v.  Uhlig  as  directly  in 
point,  as  counsel  for  plaintiff  in  error  in  Farrell  v.  Lockhart 
contended  the  record  in  Lavagnino  v.  Uhlig  showed  it  to  be,  but 
by  protests  from  mining  law  judges  and  lawyers  based  on  alleged 
injuries  to  vested  rights  the  court  was  stampeded  into  placing  a 

"(1881)  104  U.  S.  279. 
M(ioo6)  201  U.  S.  184. 
"Farrell  v.  Lockhart  (1908)   210  U.  S.  142,  146-147- 
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so-called  "qualification"  on  Lavagnino  v.  Uhlig,  so  treated,  that 
deprived  the  case,  so  far  as  a  dictum  could  do  so,2B  of  any  vitality. 
So  far  as  the  writer  is  informed,  no  man  in  his  senses  has  ever 
doubted,  since  the  judicial  recognition  of  the  doctrine  of  abandon- 
ment of  mining  claims,  that  located  ground  actually  abandoned 
prior  to  a  subsequent  location  in  all  respects  properly  made  be- 
longs to  the  second  locator  in  preference  to  a  third  person  seek- 
ing to  locate  the  ground,  provided  only  the  second  locator  has 
not  himself  abandoned  his  location  or  allowed  it  to  become  for- 
feitable, so  the  precise  explanation  of  the  court,  that  this  ele- 
mentary doctrine  is  not  overthrown  means  no  more  than  would 
a  statement  that  a  fee  simple  is  still  the  highest  estate  known  to 
the  law.  Farrell  v.  Lockhart  is  unquestionably  contra  to  what 
the  United  States  Supreme  Court  in  Farrell  v.  Lockhart  con- 
ceived Lavagnino  v.  Uhlig  to  decide,  and  to  what  counsel  for 
plaintiff  in  error  in  Lavagnino  v.  Uhlig  insisted  that  the  record 
in  Lavagnino  v.  Uhlig  showed  it  really  did  decide.  And  it  is 
contra  to  that  case,  so  conceived,  for  reasons  of  expediency.  It 
is  true,  as  Mr.  Justice  Holmes  has  pointed  out  in  his  work  on  the 
Common  Law,  that  experience  and  not  logic  is  the  life  of  the 
law,  and  that  the  question  of  expediency  is  vital ;  but  it  is  believed 
that  the  Supreme  Court  of  the  United  States  erred  in  thinking 
that  Lavagnino  v.  Uhlig,  however  logical,  was  an  inexpedient 
decision,  and  that  Farrell  v.  Lockhart,  however  illogical,  was  an 
expedient  decision. 

It  is  true,  as  the  United  States  Supreme  Court  has  pointed 
out  in  Farrell  v.  Lockhart,  that  some  lawyers  and  judges  have 
supposed  Lavagnino  v.  Uhlig  to  announce  a  vicious  doctrine  that 
threatened  "vested  rights"  in  some  manner  horrible  to  contem- 
plate, but  it  is  our  business  to  ask  wherein  it  is  vicious  and  just 
how  does  it  threaten  vested  rights?     We  are  told  how  in  Nash 

"It  is  a  dictum  if  Lavagnino  v.  Uhlig  really  applies  only  to  situation 
J,  for  Farrell  v.  Lockhart  deals  with  situation  K  not  situation  J.  So  far 
as  it  says  that  abandonment  of  the  senior  claim  after  the  junior  claim  is 
located  will  not  inure  to  the  latter  it  is  also  a  dictum,  for  no  such  abandon- 
ment was  claimed  in  Farrell  v.  Lockhart,  i.  e.,  situation  H  was  not  before 
the  court,  but  only  situation  K.  But  if,  contrary  to  what  that  case  as 
reported  shows,  Lavagnino  v.  Uhlig  was  a  case  of  a  junior  claim  invalid 
because  of  its  discovery  being  within  senior  ground,  being  rendered  valid 
by  the  senior  claim  becoming  forfeitable,  so  that  without  any  acts  of 
forfeiture  on  his  part  the  junior  claimant  prevailed  over  the  relocator  of 
the  senior  claim,  then  Farrell  v.  Lockhart,  in  so  far  as  it  gives  the  relocator 
priority  over  the  junior  claimant  is  a  reversing  and  not  a  "qualifying" 
decision  and  the  opinion  is  not  a  dictum. 
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v.  McNamara20  cited  by  the  United  States  Supreme  Court  in 
Farrell  v.  Lockhart,  and  in  Swanson  v.  Kettler.21 

In  Nash  v.  McNamara  the  evils  to  follow  from  the  rule  of 
Lavagnino  v.  Uhlig  are  said  to  be  that  vested  rights  will  be  en- 
dangered, unseemly  contests  for  the  possession  of  the  public 
mineral  bearing  lands  with  resulting  breaches  of  the  peace  will 
be  encouraged,  and  honest  relocators  put  at  a  disadvantage. 

"If  the  junior  locator  may  acquire  rights  by  entering  the  ground 
before  there  is  any  failure  to  do  the  required  work,  and  while 
the  statute  gives  the  exclusive  possession  to  the  senior  locator, 
any  number  of  locations  may  be  made  and  rights  initiated  at 
any  time  prior  to  the  one  at  which  the  statute  states  that  the 
claim  shall  be  subject  to  relocation,  and  the  person  who  follows  the 
statute  and  makes  the  relocation  on  the  first  of  January  will  be 
too  late,  and  may  find  that  the  right  to  locate  after  failure  to  do 
the  work  has  been  acquired  by  one  of  several  others  in  the  order 
of  their  locations  previously  made  and  before  the  work  was  re- 
quired to  be  done  by  the  original  locator.  The  one  who  located 
six  or  eleven  months  before  the  time  in  which  the  work  was  re- 
quired to  be  done  had  expired  would  have  a  better  right  than  the 
one  who  had  located  one  or  four  months  in  advance  of  such  time ; 
but,  if  the  former  failed  to  do  the  required  work  on  his  part,  the 
right  would  become  initiated  in  the  latter,  which  would  prevail 
over  any  one  who  relocated  the  ground  on  the  first  of  January, 
the  time  in  which  it  is  made  relocatable  by  statute,  if  the  annual 
work  is  not  done.  Fraud  would  be  encouraged  and  the  door 
opened  for  the  evasion  of  the  annual  work,  the  purpose  of  which 
is  to  require  the  owner  to  develop  the  claim  at  least  to  that  ex- 
tent, or  render  his  right  subject  to  forfeiture  and  the  claim  to  re- 
location. If  others  could  initiate  relocations  on  valid  and  existing 
claims  the  question  would  arise  whether  the  owner  could  relocate 
before  they  had  lapsed,  and  if  he  could  not,  as  an  exception  to 
the  rule  that  others  could,  he  would  be  tempted  to  have  some  one 
relocate  for  him  in  order  to  avoid  doing  the  work."28 

Then  in  Swanson  v.  Kettler,  Stewart,  /,  for  the  court  said, 
that  if  Lavagnino  v.  Uhlig  is  to  be  followed, 

"In  our  judgment  it  would  subject  to  relocation  every  valid  mining 
claim  and  make  the  relocation  of  mining  claims  purely  a  specula- 
tive business  and  lead  to  fraud  and  misrepresentation.  If  ground 
covered  by  a  valid,  subsisting  mining  claim  is  subject  to  reloca- 
tion, and  in  case  the  senior  locator  thereafter  fails  to  comply  with 
the  law  and  there  is  an  abandonment  or  forfeiture,  such  forfei- 
ture or  abandonment  inures  to  the  benefit  of  the  junior  locator 

"(1908)  30  Nev.  114. 
"(1909)  17  Ida.  321. 
"(1908)  30  Nev.  114,  139-140- 
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and  thereby  renders  the  junior  location  valid  as  to  the  area  in 
conflict,  then  it  would  be  a  profitable  business  for  a  person  to  go 
into  the  profession  of  relocating  mining  claims  and  not  wait  until 
there  was  in  fact  a  forfeiture  or  abandonment."29 

Here  we  have  some  definite  charges  that  we  can  discuss. 
Vested  rights,  we  find,  were  deemed  by  some  courts  to  be  endan- 
gered by  Lavagnino  v.  Uhlig  because:  (i)  To  recognize  potential 
rights  in  the  conflict  area  as  acquired  by  the  maker  of  a  junior  con- 
flicting location  would  be  to  encourage  the  making  of  many  con- 
flicting locations  for  speculative  purposes;  (2)  To  do  so  would 
bring  into  existence  a  class  of  professional  relocators,  and  in  con- 
sequence, it  may  be  assumed  would  cause  undesirable  altercation, 
if  not  bloodshed,  on  the  public  mineral  domain;  (3)  To  do  so 
would  involve  the  recognition  of  a  series  of  potential  claims,  each 
claim  entitled  to  priority  if  the  senior  claim  and  all  prior  potential 
claims  ceased  to  be  valid ;  (4)  To  do  so  would  be  to  make  it  im- 
possible for  a  supposedly  praiseworthy  relocator,  who  relocated 
at  the  time  suggested  by  the  statute,  to  make  an  effective  relocation 
where  those  potential  rights  had  been  acquired;  (5)  To  do  so 
would  encourage  an  evasion  of  the  annual  labor  requirement  be- 
cause the  claim  owner  seeking  to  evade  would  relocate  before  the 
time  when  others  could  properly  do  so,  or  would  get  some  one  to 
do  so  in  that  one's  name  but  really  for  the  evading  owner. 

Objections  (1)  and  (2)  are  applicable  at  the  most  only  to  the 
reasoning  on  which  Lavagnino  v.  Uhlig  rests  and  not  to  the  de- 
cision itself  nor  to  a  reversal  of  Farrell  v.  Lockhart.  It  has  al- 
ways been  regarded  as  fundamental  that  a  mining  location  shall 
not  be  initiated  "by  any  form  of  forcible,  fraudulent,  surreptitious 
or  clandestine  conduct,"39  and  despite  the  assumption  of  certain 
courts  to  the  contrary,  the  decision  in  Lavagnino  v.  Uhlig  was  per- 
fectly consistent  with  that  doctrine.  If  a  junior  locator  resorts 
to  force,  fraud  or  underhand  methods  to  initiate  the  conflicting 
location  that  location  should  be  deemed  invalid.  The  doctrine 
of  Lavagnino  v.  Uhlig,  and  the  doctrine  unsuccessfully  urged  on 
the  United  States  Supreme  Court  in  Farrell  v.  Lockhart,  can  have 
no  application  unless  the  junior  locator  honestly  and  without  a 
resort  to  objectionable  methods  threw  the  lines  of  his  claim  over 
the  senior  claim  to  follow  the  course  of  the  vein  and  to  get  all 
available  extralateral  rights  and  honestly  believed  that  his  discovery 

"(1909)  17  Ida.  321,  337. 

""Hanson  v.  Craig   (1909)   170  Fed.  62,  65. 
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was  in  unoccupied  public  domain.    Lavagnino  v.  Uhlig,  so  far  as 
reported,  was  such  a  case  of  honest  intention.81     The  mere  fact 

"It  will  be  interesting  to  apply  this  test  of  good  faith  to  Belk  v. 
Meagher  (1881)  104  U.  S.  279,  Lavagnino  v.  Uhlig  (1905)  198  U.  S.  443, 
Farrell  v.  Lockhart  (1908)  210  U.  S.  142,  and  the  leading  state  and  lower 
federal  court  decisions  in  accord  with  Farrell  v.  Lockhart.  The  state 
cases  selected  as  typical  are  Moorhead  v.  Erie  M.  &  M.  Co.  (1908)  43 
Colo.  408;  Nash  v.  McNamara  (1908)  30  Nev.  114;  Swanson  v.  Kettler 
(1909)  17  Ida.  321,  and  Street  v.  Delta  M.  Co.  (1910)  42  Mont.  371,  384, 
112  Pac.  701.  Malone  v.  Jackson  (1905)  137  Fed.  878  will  serve  for  a 
lower  federal  court  case. 

In  Belk  v.  Meagher,  supra,  the  original  locations  were  made  in  1864 
and  were  valid  in  1872.  No  work  was  done  on  them  after  that  date  until 
June  1875  when  the  owners  resumed  work  "and  did  enough  to  reestablish 
their  original  rights"  and  to  keep  the  claims  from  being  forfeitable  till 
Jan.  1,  1877.  December  19,  1876,  Belk  entered  peaceably  and  located. 
February  21,  1877,  Meagher  and  the  other  claimants  entered  peaceably 
and  made  a  relocation.  There  is  absolutely  nothing  in  the  report  to  show 
any  lack  of  good  faith  on  Belk's  part,  who  must  fairly  be  said  either 
not  to  have  known  of  the  original  claims  or  else  to  have  supposed  from 
appearances — at  the  time  of  his  relocation  no  work  had  been  done  on  the 
claims  for  about  a  year  and  a  half — that  they  had  been  abandoned.  The 
court  that  decided  Belk  v.  Meagher  did  not  consider  the  possibility  of 
such  abandonment  of  the  senior  claim  prior  to  Belk's  location. 

The  facts  of  Lavagnino  v.  Uhlig,  supra,  were  given  in  the  discussion 
of  situation  J,  supra.  That  the  Uhlig  claims  were  located  in  good  faith 
would  seem  to  be  evident  from  the  fact  that  they  were  maintained  for 
nearly  nine  years  before  the  relocation  which  adversed  the  application 
to  patent  them  was  made. 

In  Farrell  v.  Lockhart,  supra,  the  South  Mountain  lode  was  located 
in  1900,  but  no  work  was  ever  done  on  it.  The  Cliff  claim  was  located 
on  the  same  ground  in  1901  and  on  a  discovery  within  the  limits  of  the 
South  Mountain  lode,  if  that  still  existed,  and  the  work  on  the  Cliff  claim 
was  done  in  1902.  In  January,  1903,  the  Divide  claim  was  located  on  the 
same  ground.  In  view  of  the  fact  that  no  work  was  ever  done  on  the 
South  Mountain  claim  and  of  the  common  law  presumption  of  good  faith, 
it  seems  very  likely  that  the  locator  of  the  Cliff  claim  either  did  not  know 
of  the  existence  of  the  South  Mountain  lode  or  else  supposed  that  it  had 
been  abandoned.  This  inference  is  strengthened  by  the  fact  that  the 
Supreme  Court  of  the  United  States  remanded  the  case  for  a  determina- 
tion of  the  question  whether  the  South  Mountain  claim  was  located  in  good 
faith  and  not  abandoned  prior  to  the  location  of  the  Cliff  claim.  It 
would  not  have  done  that  if  the  good  faith  of  the  locators  of  the  Cliff 
claim  had  not  been  manifest. 

In  Moorehead  v.  Erie  M.  &  M.  Co.  supra,  as  in  Lavagnino  v.  Uhlig, 
the  adversing  relocations  were  made  years  after  the  junior  claim.  As  in 
Lavagnino  v.  Uhlig,  as  reported,  the  junior  claim  was  valid  and  the  only 
question  was  whether  the  area  in  conflict  with  the  senior  claim  inured  to 
the  junior  or  was  acquired  by  the  relocator  of  the  senior.  The  senior  and 
the  junior  claims  were  both  located  by  the  same  man  and  on  the  same 
day,  and  there  seems  not  the  least  reason  to  doubt  his  good  faith.  The 
case  should  have  been  decided  in  accord  with  Lavagnino  v.  Uhlig. 

In  Nash  v.  McNamara,  supra,  the  plaintiffs  located  the  Union  claims 
Nos.  2-5  on  July  24  and  25,  1905.  The  defendants  located  the  same 
ground  as  the  Liberty  and  Justice  mining  claims  on  September  29,  1905. 
Plaintiffs  brought  this  ejectment  action  and  defendants  offered  to  prove 
that  on  July  1,  1905,  the  ground  was  located  by  three  men  as  the  Portlands 
claims  which  were  valid  and  existing  when  plaintiffs'  locations  were  made 
twenty-odd  days  later,  but  which  either  were  abandoned  before  Septem- 
ber 29,  1905,  when  the  defendants'  locations  were  made  (see  argument  for 
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that  the  lines  of  the  junior  location  are  thrown  over  the  senior 
or  that  the  junior  locator  actually  trespasses  on  the  land  of  the 
senior  locator  to  place  his  boundary  posts  will  not  invalidate  the 
junior  location.  It  is  not  trespass,  but  forcible,  fradulent,  ob- 
jectionable trespass  that  invalidates;  for  such  trespass  as  is  in- 
volved in  placing  boundary  posts  on  senior  ground  so  as  to  get 
parallel  end  lines  for  extralateral  right  purposes  has  been  ex- 
pressly sanctioned  by  the  United  States  Supreme  Court.32  That 
extralateral  rights  may  be  fixed  in  the  junior  claim  by  the  exten- 

respondents  in  30  Nev.  at  p.  121)  or  were  on  September  29,  1005,  for- 
feitable for  failure  of  the  locators  to  do  the  discovery  work  within  the 
ninety  days  (opinion  of  the  court,  30  Nev.  at  p.  129).  As  the  evidence 
was  rejected  by  the  trial  court,  and  so  the  matter  was  not  gone  into,  it 
is  impossible  to  say  whether  plaintiffs  acted  in  good  faith  or  not.  As  an 
abandonment  of  the  initiated  senior  claims  before  their  completion  was 
relied  on  even  by  the  defendants,  it  would  seem  to  be  a  fair  inference 
that  the  plaintiffs  supposed  that  such  abandonment  had  taken  place  when 
they  located.  When  the  defendants  located,  ninety-one  days  after  the 
initiation  of  the  senior  locations,  the  abandonment  of  the  latter  was  better 
evidenced  than  when  the  plaintiffs  located,  because  of  the  failure  of  the 
senior  locators  to  do  the  discovery  work  then  required  to  be  done  within 
ninety  days,  (Laws  of  Nevada,  1901,  97)  but  it  seems  quite  likely  that  the 
plaintiffs  could  have  shown  either  that  they  did  not  know  of  the  senior 
locators  or  else  supposed  that  they  had  abandoned  their  claims. 

In  Swanson  v.  Kettler,  supra,  the  junior  claim  was  located  five  years 
before  the  relocation  that  adversed  it.  It  was  in  dispute  in  the  case 
whether  the  discovery  of  the  junior  claim  was  in  a  claim  known  as  the 
Emma  or  in  a  claim  known  as  the  original  Independence,  and  if  it  was 
in  the  latter  the  lines  of  the  latter  were  drawn  in  so  as  to  give  the  junior 
claim  the  latter's  discovery.  That  disputed  fact  and  the  five  years'  pos- 
session of  the  junior  claimant  would  seem  to  be  conclusive  of  the  junior 
locator's  good  faith. 

In  Street  v.  Delta  M.  Co.,  supra,  the  junior  claim  was  based  on  a  dis- 
covery in  the  senior  claim,  but  the  work  on  the  senior  claim  for  the  year 
in  which  the  junior  was  located,  and  for  subsequent  years,  was  not  per- 
formed. In  view  of  the  common  law  presumption  of  good  faith  and  the 
lapse  of  time  before  the  adversing  relocation,  it  seems  only  fair  to  assume 
that  at  the  time  he  located  the  junior  claimant  believed  that  the  senior  had 
abandoned  his  claim  and  therefore  maintained  his  own  location  in  the  best 
of  good  faith. 

In  Malone  v.  Jackson,  supra,  a  claim  was  located  for  one  Baker  De- 
cember 6,  1898.  No  annual  labor  was  performed  on  the  claim.  July  10, 
1899,  nearly  six  months  before  the  claim  was  forfeitable,  for  failure  of 
the  locator  to  perform  the  annual  labor,  Jackson  attempted  to  relocate  and 
was  in  the  actual  possession  of  the  claim  in  1900,  1901  and  1902.  For  all 
that  appears  Jackson  supposed  and  was  justified  in  supposing  that  he  was 
locating  abandoned  ground — he  alleged  in  his  complaint  that  at  the  time  he 
located  the  premises  were  "free  and  open,  unappropriated  and  unexplored 
mineral  lands  of  the  United  States  and  subject  to  location  and  appropri- 
ation." (137  Fed.  at  p.  879) — and  his  good  faith  is  manifest  in  his  re- 
tention of  possession  and  performance  of  the  annual  labor.  January  1, 
1902,  Malone  located  the  ground  and  though  Jackson  was  not  delinquent 
as  to  the  annual  labor  Malone  was  awarded  the  ground  by  the  court 
because  Jackson  located  before  the  senior  claim  was  forfeitable.  Such 
miscarriages  of  justice  must  continue  to  occur  until  Farrell  v.  Lockhart 
is  reversed  in  a  well  considered  opinion. 

**Del  Monte  Mining  &  Milling  Co.  v.  Last  Chance  Mining  &  Milling 
Co.  (1898)  171  U.  S.  ss ;  Davis  v.  Shepard  (1903)  31  Colo.  141. 
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sion  of  that  claim  over  the  senior  in  such  a  way  as  to  make  the 
junior  claim's  end  lines  parallel  and  yet  that  despite  the  acts  of 
trespass  thus  committed  the  junior  claim  remains  valid,  are  two 
very  important  facts  going  to  show  the  soundness  of  the  decision 
in  Lavagnino  v.  Uhlig.  It  was  honest,  open  trespass  committed 
with  due  acknowledgement  of  the  senior  claimant's  paramount 
rights,  or  in  ignorance  of  those  rights,  that  Lavagnino  v.  Uhlig 
recognized,  and  that  Farrell  v.  Lockhart  should  have  sanctioned. 
But  the  trespass  committed  for  speculative  purposes  by  a  profes- 
sional or  other  relocator  who  intrudes  on  the  senior  locator's 
claim  without  moral  justification  would  have  caused  the  trespasser 
to  be  denied  any  rights  by  the  judges  who  decided  Lavagnino  v. 
Uhlig  as  quickly  as  by  the  judges  who  decided  Farrell  v.  Lockhart. 
It  is  greatly  to  be  regretted  that  the  effect  of  Lavagnino  v.  Uhlig 
should  have  been  so  misconceived  as  that  any  one  should  suppose 
that  it  gave  any  sort  of  encouragement  to  the  speculator  or  the 
adventurer,  and  that  in  consequence  the  rule  of  Farrell  v.  Lock- 
hart should  have  been  evolved  to  place  honest  junior  locators 
at  the  mercy  of  third  persons  coming  in  later  to  see  what  they  can 
legally  filch  from  such  junior  locators.  This  latter  point  will  be 
elaborated  later,  but  here  it  cannot  be  stated  too  emphatically 
that  objections  (i)  and  (2)  made  to  Lavagnino  v.  Uhlig  are 
absolutely  untenable. 

Objection  (3),  namely,  that  to  recognize  rights  potentially  ac- 
quired by  the  junior  locator  in  lands  of  the  senior  so  far  as  the 
two  locations  conflict  would  require  that  in  the  case  of  two  or 
more  junior  locations  having  the  same  or  partially  the  same  con- 
flict with  the  senior,  the  junior  locations  would  have  priority  in 
the  order  of  their  location,  so  that  if  the  senior  claim  dropped  out, 
junior  Claim  No.  1  would  have  the  conflict  area,  then  if  junior 
Claim  No.  1  dropped  out,  junior  Claim  No.  2  would  have  it,  etc., 
need  not  worry  us.  The  situation  has  not  arisen,  but  what  possible 
objection  is  there  to  such  a  rule,  assuming  that  each  junior  loca- 
tor acted  in  good  faith  and  without  any  objectionable  trespass? 
The  junior  locator  who  in  good  faith  maintains  his  location  is 
on  the  ground  before  the  third  person  who  comes  along  and  with- 
out being  in  privity  with  the  senior  locator  seeks  to  acquire  that 
senior  locator's  priority,  and  being  prior  in  time  to  this  third 
person,  the  junior  locator  should  be  prior  in  right.  The  junior 
locator  being  prior  to  this  later  arrival  and  having  equal  equities, 
why  doesn't  the  mining  law  rule  that  priority  in  time  and  good 
faith  plus  the  necessary  discovery  and  the  acts  of  location  give 
priority  in  right  prevail?     Why  should  the  last  be  first  and  the 


DOCTRINE  OF  FARRBLL  VS.  LOCKHART.        737 


first  last?  The  writer  knows  of  no  reason  unless  it  be  found 
in  objection  (4)  hereafter  considered,  and  that  objection  seems 
to  be  unsound. 

In  order  to  consider  objection  (3)  more  intelligently,  let  us 
take  the  case  of  three  locations,  each  on  separate  veins,  but  all 
conflicting  to  a  considerable  extent.  Such  a  situation  is  depicted 
in  Figure  No.  3,  the  common  conflict  area  being  shown  by  the 
heavier  black  lines. 

Figure  No.  3. 


And  in  order  not  to  deal  wholly  with  an  abstract  proposition, 
let  us  consider  how  the  United  States  land  department  would 
deal  with  this  situation  where  the  owner  of  Claim  No.  3,  let  us 
say,  based  on  a  discovery  in  the  common  conflict  area,  applies 
for  a  patent  for  the  whole  claim  and  the  owners  of  Claims  Nos. 
1  and  2  do  not  "adverse"  the  application,  but  do  file  a  "protest" 
against  the  issuance  of  patent.  The  attitude  of  the  land  depart- 
ment in  regard  to  claims  based  on  a  discovery  in  prior  located 
ground  is  that  a  claim  invalid  because  based  on  a  discovery  within 
the  limits  of  a  prior  location  is  not  per  se  void  and  so  subject  to 
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attack  by  a  protest,  but  instead  must  be  awarded  patent  unless  in 
adverse  proceedings  the  ground  is  decreed  by  the  court  having 
jurisdiction  to  belong  to  the  adverse  claimant.  A  claim  against 
which  a  protest  will  not  lie,  but  which  must  be  allowed  to  go 
to  patent  unless  successfully  adversed,  is  something  more  than  the 
nothing  which  some  courts  wish  to  regard  it.  So  far  as  the 
land  department  is  concerned,  Claim  No.  2,  even  though  based  on 
a  discovery  within  the  limits  of  Claim  No.  1,  is  entitled  to  a  patent 
if  it  applies  for  one  and  neither  Claim  No.  1  nor  Claim  No.  3 
adverses,  and  a  protest  accordingly  will  not  lie;  and  Claim  No. 
3  similarly  is  entitled  to  patent  even  though  based  on  a  discovery 
in  the  limits  of  Claim  No.  1  or  Claim  No.  2,  or  both,  if  neither 
such  claim  owner  adverses,  for  the  failure  to  adverse  works  an  aban- 
donment of  the  conflict  area  to  the  applicant  for  patent  and  per- 
fects the  theretofore  void  claim.33  The  land  department  bases  its 
stand  on  the  patent  sections  of  the  mining  statutes,  of  course,  but 
what  the  land  department  has  refused  for  years  to  listen  to  when 
made  in  the  form  of  a  protest  the  courts  may  well  refuse  to 
listen  to  when  made  in  the  form  of  an  adverse  or  otherwise  by 
a  third  comer  on  the  scene.  A  senior  locator  must  always  be  al- 
lowed to  adverse  a  conflicting  junior  claim's  application  for  patent, 
but  if  the  junior  locator  honestly  made  and  maintained  his  junior 
location  there  is  no  overwhelming  reason  for  allowing  a  third 
person  to  come  in  and  in  effect  exercise  the  senior  locator's 
right.  If  it  be  said  that  unless  the  third  person  is  allowed  to  come 
in  and  do  just  that,  a  priority,  in  series,  of  inchoate  claims  must 
be  recognized,  the  experience  of  the  land  department  goes  to  show 
that  no  harm  can  result  from  the  recognition  of  such  a  series, 
provided  only  that  all  the  claims  are  located  bona  fide.3* 

And  that  brings  us  to  objection  (4).  Is  the  so-called  "honest 
relocator," — the  man  who  is  waiting  around  for  Janaury  1  to  come 
so  that  he  may  "jump"  some  delinquent  owner's  claim, — is  he 
being  wronged  by  the  doctrine  of  Lavagnino  v.  Uhlig?     Before 

ss" Protestants  cannot  now  be  heard  to  charge  that  the  Engineer  dis- 
covery shaft,  or  the  discovery  of  mineral  on  the  Engineer  location,  was 
upon  ground  covered  by  a  valid,  subsisting,  prior  location.  They  waived 
their  right  to  be  heard  upon  such  a  charge  when  they  failed  to  file  and 
prosecute  an  adverse  claim."  Mutual  Mining  &  Milling  Co.  v.  Currency 
Co.  (1898)  27  Land  Dec.  Dep.  Int.  191,  193. 

"The  holder  of  a  so-called  "void"  claim  who  can  get  patent  despite  a 
protest  if  neither  the  senior  claim  owner  nor  the  relocator  of  the  senior 
claim  adverses,  has  certainly  a  genuine  inchoate  interest  in  the  land.  If 
he  is  a  holder  in  good  faith,  it  is  an  interest  which  should  prevail  not 
merely  against  a  protest  but  also  against  an  adverse  filed  by  a  later  re- 
locator of  the  senior  claim. 
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we  waste  too  much  sympathy  on  him,  let  us  ask  whether  it  is 
wholly  desirable  to  have  each  year  an  exodus  from  each  mining 
camp  on  December  31,  or  earlier,  of  those  virtuous  citizens  whose 
sole  purpose  in  leaving  is  to  rush  up  the  mountains  and  canyons 
to  grab  locations  which  up  till  twelve  P.  M.  of  December  31  will 
continue  to  belong  to  their  neighbors?  Is  the  virtue  of  such  per- 
sons much  or  at  all  superior  to  that  of  locators  who  are  already 
on  the  ground  and  honestly  maintaining  locations  which  are  valid, 
in  part  at  least,  or  at  any  rate  are  actually  believed  by  them  to  be 
so?  The  so-called  honest  relocator  who  tries  to  get  the  ground 
on  January  1  is  no  more  entitled  to  our  sympathy  than  is  the 
honest  junior  locator  whom  he  seeks  to  oust  on  a  technicality. 

But,  it  may  be  said,  think  of  the  shock  to  the  honest  relocator 
if  he  finds  himself  postponed  to  the  junior  locator  who  had  at  the 
start  a  defective  title !  But  that  shock  is  surely  no  greater  than  he 
must  have  suffered  when  told,  as  he  was,35  that  a  delinquent  claim 
owner  can  defeat  his  benevolent  intention  of  jumping  the  latter's 
claim  by  resuming  work  on  it  at  any  time  prior  to  twelve  P.  M. 
of  December  31,  and  the  "honest  relocator"  has  somehow  man- 
aged to  survive  that  shock. 

But,  it  is  said,  under  Lavagnino  v.  Uhlig,  the  "honest  relo- 
cator" goes  on  the  ground  to  grab  what  until  he  grabs  it  is  his 
neighbor's — to  reap  where  he  has  not  sown — and  finds  that  some 
one  who  did  not  wait  until  January  1  has  grabbed  it  first — has 
left  him  only  chaff — and  this  is  intolerable!  But  does  Farrell  v. 
Lockhart's  rule  prevent  that?  No,  for  under  Farrell  v.  Lockhart, 
if  before  January  1,  the  locator  abandons  his  claim,  the  next  mo- 
ment the  ground  may  be  located  and,  if  it  is,  then  the  "honest 
relocator"  who  waited  patiently  till  January  1  that  the  ground 
might  become  forfeited,  finds  that  he  is  too  late.  The  only  ques- 
tion then  is,  What  constitutes  such  an  abandonment  as  Farrell  v. 
Lockhart  should  recognize,  and  shall  a  senior  locator  who,  with  full 
knowledge  of  an  honestly  claimed  conflicting  location,  neglects 
to  do  the  annual  labor  on  his  senior  claim  be  allowed  to  deny,  or 
shall  a  third  person  later  coming  in  with  full  knowledge  of  the 
junior  claimant's  good  faith,  prior  possession  and  acts  of  location, 
be  allowed  to  deny,  that  the  senior  claimant  has  abandoned  his 
rights  to  the  conflict  area  to  the  junior  claimant  who  has  fully 
acquired  priority  thereby?  The  second  man's  good  faith,  acts  of 
location  and   priority   in  time — the   real   foundation  of  priority 

""Fee  v.  Durham  (1903)  121  Fed.  468;  Willitt  v.  Baker  (1904)  133 
Fed.  937;  Jordan  v.  Duke   (1898)  6  Ariz.  55. 
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of  title  under  American  Mining  Law — place  him  morally,  and  on 
principle  legally,  far  above  the  third  man,  who,  relying  on  a 
supposed  technical  flaw  in  the  second  man's  title,  seeks  to  grab 
from  him  that  which  the  second  man  in  good  faith  believed  to  be 
his.  If  the  third  man  is  to  be  given  priority  it  is  only  because  the 
court  legalizes   a  moral  theft. 

But  it  may  be  suggested  that  the  argument  just  advanced 
confuses  abandonment  with  forfeiture.  The  two  things  are 
theoretically  fundamentally  different — abandonment  is  a  matter 
of  intention,  taking  effect  instantly,36  while  forfeiture  is  a  matter 
of  action,  requiring  an  entry  by  a  third  person  justified  by  a 
failure  of  the  claim  owner  to  perform  the  annual  labor87 — and 
probably  a  confusion  between  the  two  should  not  be  allowed.  But 
abandonment  may  be  evidenced  by  failure  to  do  the  annual  labor, 
so  there  is  necessarily  a  close  connection  between  abandonment 
and  forfeiture,  and  if  a  location  may  be  made,  as  it  may,  by  a 
discovery  long  after  the  performance  of  the  acts  of  location, 
there  is  no  reason  why  a  relocation  may  not  be  made  by  acts  of 
location  prior  to  the  forfeitableness  of  the  claim  relocated,  if 
they  are  followed  by  that  arrival  of  the  time  for  relocation  which 
makes  the  discovery  on  which  the  relocation  is  based  available 
to  validate  the  claim.  If  only  the  relocator  who  prematurely 
performed  the  acts  of  relocation  acted  honestly  in  attempting  and 
in  retaining  his  relocation,  that  relocation  should  be  said  to  be 
"made"  at  the  first  moment  that  the  senior  claim  is  forfeitable,  or, 
at  the  worst,  should  be  said  to  be  perfected  by  the  entry  of  the  later 
relocator  who  clearly  terminates  the  right  of  the  senior  claimant, 
if  it  is  not  already  terminated  as  above,  and  who  should  not  be 
allowed  to  prevail  over  the  honest  junior  locator  of  whose  rights 
and  claims  he  knew  and  of  whose  property  he  was  covetous. 

And  now  a  word  about  objection  (5).  If  Lavagnino  v.  Uhlig 
is  to  be  followed  and  the  restriction  placed  on  it  in  Farrell  v. 
Lockhart  removed,  it  is  suggested  that  the  senior  locator  will  so 
manipulate  things  as  to  relocate  his  claim,  or  have  others  do  it 

""Davis  v.  Butler  (1856)  6  Cal.  511;  Waring  v.  Crow  (1858)  11  Cal. 
367;  Deny  v.  Ross    (1880)   5  Colo.  295. 

37Little  Gunnell  Min.  Co.  v.  Kimber  (1878)  1  Morr.  Min.  Rep.  536, 
539,  Fed.  Cas.  No.  8,402;  Madison  v.  Octave  Oil  Co.  (1908)  154  Cal. 
768;  Bingham  Amal.  Copper  Co.  v.  Ute  Copper  Co.  (1910)  181  Fed.  748. 
Still  if  resumption  of  work  will  restore  a  claim  that  has  actually  been 
abandoned,  only  a  relocation,  which  involves  entry  of  course,  would  make 
the  abandonment  final.  See  note  3  supra.  "The  chief  difference  to-day, 
therefore,  between  forfeiture  and  abandonment,  would  seem  to  lie  in  the 
fact  that  abandonment  may  take  place  even  though  the  annual  labor  has 
been  performed."    Costigan,  Mining  Law  305. 
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secretly  for  him,  and  thus  both  evade  the  annual  labor  require- 
ment and  keep  off  the  relocator  who  would  really  develop  the 
claim.  If  this  were  true,  it  would  be  a  very  serious  thing;  but  it 
is  not  true.  Lavagnino  v.  Uhlig  does  not  involve  such  conse- 
quences. It  was  a  decision  founded  on  the  good  faith  of  the  junior 
locator,  and  can  be  justified  only  if  so  founded.  No  junior  claim- 
ant who  does  not  proceed  in  the  best  of  good  faith  can  claim  under 
it.  It  is  true  that  in  Utah  it  has  been  held  that  a  delinquent  claim 
owner  can  relocate  his  own  claim  for  his  own  failure  to  perform 
the  annual  labor,38  but  that  decision  is  unsound,  being  based  on 
too  literal  an  interpretation  of  the  relocation  statute,  and,  being 
contrary  to  the  spirit  and  intent  of  the  mining  laws,  would  not  be 
extended  by  any  court.39  A  relocation  attempted  by  the  owner 
prior  to  the  expiration  of  the  period  for  doing  the  annual  labor, 
whether  a  relocation  in  his  own  name  or  in  the  name  of  his 
friends,  if  made  to  escape  the  annual  labor  requirement,  could 
not  stand  on  any  higher  footing  than  a  relocation  to  escape  the 
annual  labor  requirement  made  after  an  attempted  abandonment; 
and  such  a  relocation  after  attempted  abandonment  has  been  held 
to  be  invalid.40 

The  Supreme  Court  of  the  United  States  evidently  believed  that 
a  decision  of  Farrell  v.  Lockhart  in  favor  of  the  junior  locator, 
if  the  junior  location  preceded  an  abandonment  of  the  senior 
location,  would  have  a  bad  effect  on  mining  titles.  But  how 
could  it?  Two  doctrines, —  (i)  that  a  location  based  on  a  dis- 
covery within  the  limits  of  an  older  and  existing  location  cannot 
be  validated  without  a  complete  reperformance  of  the  acts  of  lo- 
cation, or,  at  least,  without  an  amendment  of  the  recorded  location 
certificate,  unless  such  junior  location  was  made  in  ignorance  that 
its  sole  discovery  was  on  such  older  location  and  that  such  older 
location  was  still  in  existence ;  and  (2)  that  both  valid  and  invalid 
mining  claims  may  be  abandoned  by  those  who  initiate  or  main- 
tain them, — remove  any  real  danger.  If  Farrell  v.  Lockhart  were 
to  be  reversed  to-day,  not  a  single  previous  location  that  had  been 
made  or  maintained  in  bad  faith  would  be  made  effective  thereby, 
and  no  location  that  had  been  abandoned  for  any  reason — even 
the  reason  that  the  opinion  in  Farrell  v.  Lockhart  convinced  the 
owners  of  a  junior  claim  that,  despite  the  abandonment  of  the 

""Warnock  v.  DeWitt   (1895)    "  Utah  324. 

"See  Costigan,  Mining  Law  327-331.  And  see  Berquist  v.  West  Va.- 
Wyo.  Copper  Co.   (ioio)    18  Wyo.  234. 

40McCann  v.   McMillan   (1900)    129  Cal.  350. 
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senior  claim  containing  the  junior  claim's  discovery  point  after 
the  location  in  good  faith  of  the  junior  claim,  the  subsequent  third 
location  had  priority — would  be  restored  to  life.  It  would  seem 
to  be  clear  that  no  "vested  right"  worthy  of  serious  consideration 
would  be  endangered  by  a  reversal  of  Farrell  v.  Lockhart. 

We  have  thus  dealt  seriatim  with  what  are  probably  all  the 
arguments  by  which  the  United  States  Supreme  Court  was 
stampeded  in  Farrell  v.  Lockhart,  except  the  argument  that  two 
previous  decisions  of  the  court — Belk  v.  Meagher41  and  Brown  v. 
Gurney*2 — called  for  a  reversal  qualification  of  Lavagnino  v. 
Uhlig.  Belk  v.  Meagher,  however,  was  a  wrong  decision  and  has 
to  be  revised  in  the  light  of  the  later  decision  to  the  effect  that 
a  claim  invalid  for  want  of  a  discovery  when  the  acts  of  location 
were  performed  is  invalidated  by  a  subsequent  discovery  without  a 
reperformance  of  the  acts  of  location,  if  only  third  persons  have 
not  acquired  intervening  rights.  Brown  v.  Gurney,  as  we  saw  in 
discussing  situation  H,  is  either  wrong  on  principle  or  else  an- 
nounces a  peculiar  doctrine  applicable  only  to  the  acquisition  of 
rights  in  property  sub  judice  at  the  time  in  the  land  department. 
Opposed  to  Belk  v.  Meagher  is  Lavagnino  v.  Uhlig,  while  Brown 
v.  Gurney  can  be  discriminated,  so  Farrell  v.  Lockhart  is  not  so 
fortified  by  authority  as  to  be  impregnable  on  that  ground. 

Thus  we  see  that  even  this  most  troublesome  case — that  of  a 
junior  location  void  because  based  on  a  discovery  solely  within 
the  lines  of  a  senior  location  which  becomes  forfeitable  without 
new  acts  of  location  by  the  junior  locator — is  properly  to  be 
solved  in  the  same  way  as  the  case  where  the  junior  location  is 
valid  because  based  on  a  discovery  in  unappropriated  public  do- 
main, but  conflicts  in  part  with  the  senior  claim. 

Farrell  v.  Lockhart  should  have  been  decided  the  same  way  as 
Lavagnino  v.  Uhlig,  though  the  reasons  given  for  the  decision  of 
Lavagnino  v.  Uhlig  and  for  any  decision  reversing  Farrell  v. 
Lockhart  should  be  different  from  those  actually  given  by  the 
court  in  Lavagnino  v.  Uhlig.  It  is  to  be  hoped  that  when  the  time 
comes  for  a  reversal  of  Farrell  v.  Lockhart,  false  notions  of  ex- 
pediency will  not  interfere  with  sound  principle,  and  that  the  law 
will  be  declared  as  it  ought  to  stand. 

George  P.  Costigan,  Jr. 
Northwestern  University. 

"(1881)  104  U.  S.  279. 
"(1906)  201  U.  S.  184. 


THE  ORIGIN  OF  THE   PECULIAR  DUTIES  OF 
PUBLIC   SERVICE  COMPANIES.1 

Part  III. 

The  cases  so  far  considered  have  dealt  with  the  peculiar  duties 
imposed  by  the  common  law  on  the  so-called  public  service  com- 
panies. But  it  is  now  clear  that  such  duties  may  be  imposed  upon 
businesses  by  statute  when  such  businesses  would  not  be  subject 
to  those  duties  under  any  of  the  principles  previously  discussed. 

When  the  common  law  already  imposes  upon  a  business  the 
duty  to  serve  for  reasonable  compensation,  it  is  not  difficult  to 
justify  legislation  which  determines  the  amount  of  such  compensa- 
tion, as  the  legislative  regulation  of  the  performance  of  a 
recognized  legal  duty.2  However,  the  justification  of  legislation 
which  both  creates  and  regulates  the  duty  to  serve  at  a  particular 
rate  is  not  so  obvious. 

Every  discussion  in  this  field  must  start  with  Munn  v.  Illinois.9 
In  that  case  the  Supreme  Court  of  the  United  States  determined 
that  a  statute  of  the  State  of  Illinois  fixing  the  maximum  rate  to 
be  charged  for  storing  and  handling  grain  in  warehouses,  where 
grain  was  stored  for  a  compensation,  was  constitutional.  The 
majority  of  the  court  declared,  through  Mr.  Chief  Justice  Waite, 
that  regulating  the  rate  of  compensation  in  a  business  is  not  taking 
property  without  due  process  of  law,  if  such  regulation  is  a  proper 
exercise  of  the  police  power.    The  Chief  Justice  said  :* 

"Under  these  [the  police]  powers  the  government  regulates 
the  conduct  of  its  citizens  one  towards  another,  and  the  manner 
in  which  each  shall  use  his  own  property,  when  such  regulation 
becomes  necessary  for  the  public  good." 

JThe  first  two  parts  of  this  article  appeared  in  the  preceding  numbers 
of  the  Columbia  Law  Review,  and  are  to  be  found  at  pages  514  and  616 
of  the  present  volume. 

In  Cooley.  Constitutional  Limitations  (7th  ed.)  873,  the  author  in 
speaking  of  rate  regulation  savs:  "If  one  is  permitted  to  take  upon  him- 
self a  public  employment,  with  special  privileges  which  only  the  state 
can  confer  upon  him,  the  case  is  clear  enough."  _  See  Freund.  Police 
Power  §  377;  Mr.  Justice  Brewer's  dissenting  opinion  in  Budd  v.  New 
York  (1891)  143  U.  S.  517,  MQ.  and  the  cases  cited  by  Mr.  Justice 
Brewer  in  Cotting  v.  Kansas  City  Stock  Yards  Co.  and  The  State  of 
Kansas   (1901)   183  U.  S.  79.  at  the  middle  of  p.  85. 

•(1876)  94  U.  S.  113. 

*Ibid.  125. 
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The  court  continued:5 

"This  brings  us  to  inquire  as  to  the  principles  upon  which  this 
power  of  regulation  rests,  in  order  that  we  may  determine  what  is 
within  and  what  without  its  operative  effect.  Looking,  then,  to 
the  common  law,  from  whence  came  the  right  which  the  constitu- 
tion protects,  we  find  that  when  private  property  is  'affected  with 
a  public  interest,  it  ceases  to  be  juris  privati  only.'  This  was  said 
by  Lord  Chief  Justice  Hale  more  than  two  hundred  years  ago, 
in  his  treatise  De  Portibus  Maris,  I  Harg.  Law  Tracts,  78,  and 
has  been  accepted  without  objection  as  an  essential  element  in  the 
law  of  property  ever  since.  Property  does  become  clothed  with  a 
public  interest  when  used  in  a  manner  to  make  it  of  public  conse- 
quence, and  affect  the  community  at  large.  When,  therefore,  one 
devotes  his  property  to  a  use  in  which  the  public  has  an  interest, 
he,  in  effect,  grants  to  the  public  an  interest  in  that  use,  and  must 
submit  to  be  controlled  by  the  public  for  the  common  good,  to  the 
extent  of  the  interest  he  has  thus  created.  He  may  withdraw  his 
grant  by  discontinuing  the  use;  but,  so  long  as  he  maintains  the 
use,  he  must  submit  to  the  control." 

The  Chief  Justice  next  quoted6  at  some  length  from  those  parts 
of  Hale's  De  Jure  Maris  and  De  Portibus  Maris,  where  are  dis- 
cussed the  duties  of  ferry  owners  and  wharf  owners,  and  from 
Allnutt  v.  Inglis.7  In  this  case  it  was  determined  that  one  who 
exercises  a  legal  monopoly  must  serve  for  reasonable  compensa- 
tion, but  there  is  also  a  dictum  included  in  the  quotation  to  the 
effect  that  the  same  duty  rests  upon  one  who  has  acquired  a  virtual 
monopoly.    Then  the  Chief  Justice  continued:8 

"But  we  need  go  no  further.  Enough  has  already  been  said 
to  show  that  when  private  property  is  devoted  to  a  public  use,  it 
is  subject  to  public  regulation.  It  remains  only  to  ascertain 
whether  the  warehouses  of  these  plaintiffs  in  error,  and  the  busi- 
ness which  is  carried  on  there,  come  within  the  operation  of  this 
principle." 

The  Chief  Justice  then  proceeded  to  show  that  the  business  in 
question  is  of  great  public  importance  in  that  a  great  part  of  the 
grain  produced  in  the  West  and  North-west  passes  through  the 
Chicago  grain  elevators,  and  that9 

"it  is  apparent  that  all  the  elevating  facilities  through  which  these 
vast  productions  'of  seven  or  eight  great  states  of  the  West'  must 

'Ibid.  125,  126. 
'Ibid.  126-129. 
t(i8io)   12  East  527. 


Uoio;    iz  nasi  527. 
'Munn  v.  Illinois  (1876)  94  U.  S.  113,  130. 


'Ibid.  131 
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pass  on  the  way  'to  four  or  five  of  the  States  on  the  seashore'  may 
be  a  'virtual'  monopoly." 

From  this  he  concluded  that, 

"Certainly,  if  any  business  can  be  clothed  'with  a  public  interest, 
and  cease  to  be  juris  privati  only,'  this  has  been." 

Two  justices  dissented  from  this  majority  view  in  the 
Supreme  Court  of  Illinois,  and  the  same  number  of  justices  dis- 
sented in  the  Supreme  Court  of  the  United  States.  Mr.  Justice 
Field  of  the  latter  court  in  his  able  dissenting  opinion10  declared 
that  the  defendants  were  deprived  of  their  property,  and  that  the 
statute  by  which  this  was  effected  was  not  an  exercise  of  the  police 
power,  which  justifies  regulation  of  the  manner  in  which  property 
may  be  used,  but  has  nothing  properly  to  do  with  the  regulation 
of  compensation  for  services  or  for  use  of  property.  Mr.  Justice 
Field  further  asserted  that  the  authorities  depended  upon  by  the 
majority  are  not  in  point,  but  that  Hale  in  those  parts  of  his  works 
which  were  quoted,  and  the  court  in  Allnutt  v.  Inglis  were  dealing 
with  situations  where  persons  had  been  granted  some  franchise, 
or  were  occupying  property  dedicated  to  the  public. 

Fifteen  years  later  the  case  of  Budd  v.  New  York11  was 
decided  by  the  Supreme  Court  of  the  United  States.  Judge 
Andrews'  opinion  in  this  case  in  the  Court  of  Appeals  of  New 
York12  is  decidedly  the  most  able  and  scholarly  exposition  of  the 
view  that  such  legislation  as  was  here  under  consideration  is  a 
legitimate  exercise  of  the  police  power.  He  opened  his  opinion 
by  recognizing  that  those  owning  ferries  and  wharves  where  tolls 
were  taken  were  at  common  law  doing  so  in  the  exercise  of  pub- 
lic franchises,  and  that  Allnutt  v.  Inglis  was  a  case  involving  the 
exercise  of  a  legal  monopoly,  but  he  contended  that,  irrespective 
of  such  conditions,  a  business  may  be  so  invested  with  a  public 
character  as  to  make  its  rates  subject  to  regulation.  He  said  on 
this  point:13 

"There  are  elements  of  publicity  in  the  business  of  elevating 
grain  which  peculiarly  affect  it  with  a  public  interest.  They  are 
found  in  the  nature  and  extent  of  the  business,  its  relation  to  the 
commerce  of  the  state  and  country,  and  the  practical  monopoly 
enjoyed  by  those  engaged  in  it." 

"In  which  Mr.  Justice  Strong  concurred. 

u(i8qi)  143  U.  S.  517. 

"Sub  notn.  People  v.  Budd  (1889)   117  N.  Y.  1,  22. 

"Id. 
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Judge  Andrews  then  enlarged  on  each  of  these  "elements,"  and 
concluded  that,  as  a  result  of  their  presence,  the  business  was  so 
"affected  with  a  public  interest"  as  to  justify  legislative  regulation 
of  rates  under  the  police  power. 

The  facts  in  Budd  v.  New  York  were  practically  identical  with 
those  in  Munn  v.  Illinois,  so  that  when  Budd  v.  New  York  came 
before  the  Supreme  Court  of  the  United  States  that  court  frankly 
admitted  that  the  real  question  before  it  was  whether  it  should 
reaffirm  the  doctrine  of  that  earlier  case,  or  repudiate  it.14  The 
majority  opinion,  written  by  Mr.  Justice  Blatchford,  summarized 
the  opinion  of  Judge  Andrews  in  the  decision  appealed  from  and 
approved  it;  then  proceeded  to  a  digest  of  the  cases,  federal  and 
state,  in  which  Munn  v.  Illinois  had  been  approved  or  followed, 
and  finally  concluded  that  that  case  was  correctly  decided. 

Two  judges  dissented  in  the  New  York  Court  of  Appeals,  and 
three  justices  dissented  in  the  Supreme  Court  of  the  United  States. 
In  the  latter  court  Mr.  Justice  Brewer15  wrote  the  dissenting 
opinion.  He  asserted  in  this  opinion  that  the  dissenting  opinion  in 
Munn  v.  Illinois  was  correct;  that  the  decisions  in  that  case  and 
the  instant  case  upheld  as  constitutional  an  unwarrantable  exten- 
sion of  the  police  power,  and  that  power  to  regulate  rates  exists 
only  where  the  use  is  public,  while  it  does  not  exist  where  the  use 
is  merely  one  in  which  the  public  has  an  interest. 

Notwithstanding  the  vigorous  dissents  in  each  of  the  cases 
which  I  have  discussed,  they  seem  to  have  established  definitely 
that  businesses,  not  previously  under  the  duty  to  serve  for  reason- 
able compensation,  may  be  compelled  by  statute  to  serve  for  a 
stated  compensation,  under  certain  circumstances,  through  the 
exercise  of  the  police  power.  It  would  seem  equally  clear  from 
a  careful  reading  of  the  prevailing  opinions  in  these  cases  that 
the  circumstances  which  were  held  to  justify  such  exercise  of  the 
police  power  are  the  great  importance  of  the  particular  business 
to  the  public,  and  the  monopolistic  tendency  of  that  business.  The 
concurrence  of  these  circumstances  makes  possible  the  oppression 
of  the  public,  and  justifies  legislation  under  the  police  power  to 
prevent  such  oppression. 

It  would  seem  a  reasonable  conclusion  from  these  cases  that 
virtual  monopoly  or  a  monopolistic  tendency  is  a  necessary  condi- 
tion precedent  to  the  exercise  of  the  police  power  in  the  way  of 

"Budd  v.  New  York  (1891)   143  U.  S.  517,  528. 

"With  whom  concurred  Mr.  Justice  Field  and  Mr.  Justice  Brown. 
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regulating  rates.  This  seems  clearly  to  have  been  the  opinion  of 
Mr.  Justice  Bradley,16  for  he  said  later,17  of  the  decision  in  Munn 
v.  Illinois: 

"  *  *  *  The  inquiry  there  was  as  to  the  extent  of  the  police 
power  in  cases  where  the  public  interest  is  affected;  and  we  held 
that  when  an  employment  or  business  becomes  a  matter  of  such 
public  interest  and  importance  as  to  create  a  common  charge  or 
burden  upon  the  citizens ;  in  other  words,  when  it  becomes  a  prac- 
tical monopoly,  to  which  the  citizen  is  compelled  to  resort,  and  by 
means  of  which  a  tribute  can  be  exacted  from  the  community,  it 
is  subject  to  regulation  by  the  legislative  power." 

Judge  Cooley  in  his  work  on  Constitutional  Limitations,18  in 
discussing  Munn  v.  Illinois,  comes  to  this  conclusion : 

"  *  *  *  it  seems  to  have  been  the  view  of  both  courts  in  this 
case,  that  the  circumstances  were  such  as  to  give  the  warehouse- 
men in  Chicago,  who  were  the  only  persons  affected  by  the  legis- 
lation, a  'virtual'  monopoly  of  the  business  of  receiving  and  for- 
warding the  grain  of  the  country  to  and  from  that  important 
point,  and  by  the  very  fact  of  monopoly  to  give  their  business  a 
public  character,  affect  the  property  in  it  with  a  public  interest, 
and  render  regulation  of  charges  indispensable." 

It  is  submitted  that  the  interpretation  of  the  prevailing  opinions 
in  Munn  v.  Illinois  and  Budd  v.  New  York,  suggested  above — 
namely,  that  charges  in  businesses  may  be  regulated  by  legisla- 
tion when  they  are  of  importance  to  the  public  and  monopolistic 
in  character  or  tendency — which  interpretation  appears  not  only 
to  be  justified  but  actually  to  be  demanded  by  the  language  there 
used,  would  establish  a  good  working  doctrine,  and  would 
thoroughly  protect  the  public,  without  recognizing  a  right  in  the 
state  legislatures  to  regulate  the  prices  at  which  all  commodities 
shall  be  sold,  and  all  services  rendered.  However,  this  interpreta- 
tion has  been  entirely  repudiated  by  the  Supreme  Court  of  the 
United  States  in  the  case  of  Brass  v.  North  Dakota.19  It  there 
appeared  that,  although  the  North  Dakota  statute  was  similar  to 
the  Illinois  and  New  York  statutes  in  most  particulars,  it  differed 
in  this,  that  it  was  not  made  to  apply  simply  to  large  centers 
through  which  grain  passed  in  vast  quantities.  It  also  appeared 
that  there  was  no  monopolistic  condition  or  tendency  in  the  busi- 

irW*ho  concurred  in  Mr.  Chief  Justice  Waite's  prevailing  opinion  in 
Munn  v.  Illinois. 

"Sinking  Fund  Cases  (1878)  99  U.  S.  700,  747. 

u(7th  ed.)  873. 

14  (1894)   153  U.  S.  391. 
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ness  of  grain  elevating  in  North  Dakota.  These  facts  were  relied 
upon  by  the  defense  to  differentiate  this  case  from  Munn  v. 
Illinois  and  Budd  v.  New  York.  Mr.  Justice  Shiras,  speaking  for 
five  justices,  said:20 

"These  arguments  are  disposed  of,  as  we  think,  by  the  simple 
observation,  already  made,  that  the  facts  rehearsed  are  matters  for 
those  who  make,  not  for  those  who  interpret,  the  laws.  When  it 
is  once  admitted,  as  it  is  admitted  here,  that  it  is  competent  for 
the  legislative  power  to  control  the  business  of  elevating  and  stor- 
ing grain,  whether  carried  on  by  individuals  or  associations,  in 
cities  of  one  size  and  in  some  circumstances,  it  follows  that  such 
power  may  be  legally  exerted  over  the  same  business  when  car- 
ried on  in  smaller  cities  and  in  other  circumstances.  *  *  *  It 
may  be  true  that,  in  the  cases  cited  [Munn  v.  Illinois  and  Budd  v. 
New  York],  the  judges  who  expressed  the  conclusions  of  the 
courts  entered,  at  some  length,  into  a  defense  of  the  propriety  of 
the  laws  which  they  were  considering,  and  that  some  of  the  reasons 
given  for  sustaining  them  went  rather  to  their  expediency  than 
to  their  validity.  *  *  *  Still,  in  the  present  instance  [i.  e.  the 
decisions  in  Munn  v.  Illinois  and  Budd  v.  New  York],  the  obvious 
aim  of  the  reasoning  that  prevailed  was  to  show  that  the  subject 
matter  of  these  enactments  fell  within  the  legitimate  sphere  of 
legislative  power,  and  that,  so  far  as  the  laws  and  Constitution  of 
the  United  States  were  concerned,  the  legislation  in  question 
deprived  no  person  of  his  property  without  due  process  of  law, 
and  did  not  interfere  with  Federal  jurisdiction  over  interstate 
commerce." 

Mr.  Justice  Brewer21  dissented  in  this  case  on  the  grounds  that, 

(i)  "by  this  decision  a  party  is  compelled  by  the  mandate  of 
the  court  to  engage  in  a  business  which  he  never  intended  to 
engage  in,  and  which  he  does  not  desire  to  engage  in,  to  wit,  the 
business  of  maintaining  a  public  elevator." 

(2)  "the  facts  show,  in  the  words  of  Mr.  Justice  Bradley,  no 
'practical  monopoly,  to  which  the  citizen  is  compelled  to  resort, 
and  by  means  of  which  a  tribute  can  be  exacted  from  the  com- 
munity.' " 

(3)  The  elevator  owner  is  bound  to  insure  the  grain. 

The  majority's  opinion  in  this  case  knocks  out  from  under  the 
doctrine  of  rate  regulation  under  the  police  power  the  reason 
which  had  been  thought  to  be  its  main  support,  and  leaves  us  in 

"Ibid.  403. 

"With  whom  concurred  Mr.  Justice  Field,  Mr.  Justice  Jackson  and 
Mr.  Justice  White. 
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great  doubt  as  to  the  real  nature  of  the  basis  upon  which  it  rests. 
The  majority  of  the  court  said  that  the  right  to  so  regulate  rates 
does  not  rest  upon  the  monopolistic  character  or  tendency  of  the 
business,  but  that22 

"when  it  is  once  admitted,  as  it  is  admitted  here,  that  it  is  com- 
petent for  the  legislative  power  to  control  the  business  of  elevating 
and  storing  grain,  whether  carried  on  by  individuals  or  associa- 
tions, in  cities  of  one  size  and  in  some  circumstances,  it  follows 
that  such  power  may  be  legally  exerted  over  the  same  business 
when  carried  on  in  smaller  cities  and  in  other  circumstances." 

But  it  was  "admitted"  by  the  defense  that  the  rates  for  elevat- 
ing grain,  "in  cities  of  one  size  and  in  some  circumstances,"  could 
be  fixed  under  the  police  power,  on  the  authority  of  Munn  v. 
Illinois  and  Budd  v.  New  York,  and  it  must  be  in  conformity  with 
the  decisions  in  those  cases  that  the  court  asserted23 

"that  such  power  may  be  legally  exerted  over  the  same  business 
when  carried  on  in  smaller  cities  and  in  other  circumstances." 

Then  it  must  be  that  in  those  cases  is  to  be  found  the  reason 
upon  which  the  rate-making  power  is  to  be  justified  under  such 
circumstances  as  are  disclosed  in  Brass  v.  North  Dakota.  But  as 
we  have  seen  the  reason  cannot  be  monopolistic  conditions  or 
tendency.  The  only  other  reason  assigned  both  in  Munn  v. 
Illinois  and  in  Budd  v.  New  York,  and  the  only  other  one 
assigned  at  all  in  Munn  v.  Illinois,  when  it  is  emphasized,  and  the 
only  one  which  would  apply  in  Brass  v.  North  Dakota,  is  the 
importance  of  the  grain  elevating  business  to  the  public. 

This  basis  of  the  rate-making  power  is  at  once  astonishingly 
broad  in  its  possibilities,  and  most  disconcertingly  vague  as  a 
working  rule.  Are  we  to  understand  that  the  present  doctrine  of 
the  Supreme  Court  of  the  United  States  would  justify  not  only 
the  regulation  of  prices  of  oil,  coal,  steel,  meat  and  other  com- 
modities, the  production  of  which  is  monopolistic  in  fact  or  in 
tendency,  as  well  as  being  of  great  public  importance,  but  would 
also  justify  the  regulation  of  the  prices  of  clothing  of  all  kinds, 
cereals  of  all  kinds,  eggs,  butter,  milk  and  all  other  commodities 
in  which  the  public  have  an  interest  because  of  their  vital  useful- 
ness to  the  public?  The  recognition  of  so  inclusive  a  power  of 
rate  regulation  in  the  legislatures  of  the  several  states  is  certainly 

"Brass  v.  North  Dakota   (1894)   153  U.  S.  391,  4<>3- 
"Id. 
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startling,  and  contrary  to  the  opinions  of  very  able  thinkers,24  but 
seems  to  be  the  fair  deduction  to  be  drawn  from  the  decisions  of 
the  Federal  Supreme  Court.  An  able  writer  sums  up  the  situa- 
tion this  way:25 

"Where  there  is  neither  legal  nor  actual  monopoly,  the  ques- 
tion of  the  power  to  regulate  charges  presents  great  difficulties. 
It  seems  impossible  to  deny  the  constitutional  power  in  the  face 
of  such  a  decision  as  Brass  v.  North  Dakota  and  of  the  well-estab- 
lished limitation  of  rates  of  interest,  and  there  seems,  moreover,  to 
be  no  case  in  which  a  reasonable  regulation  of  charges  has  been 
declared  unconstitutional  on  the  ground  that  the  legislature  does 
not  possess  such  power.  *  *  *  The  justification  for  regulating 
charges  in  some  particular  business  would  usually  be  that  it  con- 
stitutes a  de  jure  or  a  de  facto  monopoly  or  enjoys  special  privi- 
leges ;  but  it  may  also  be  that  the  commodity  selected  is  a  necessary 
of  life,  or  that  it  is  essential  to  the  industrial  welfare  of  the  com- 
munity, or  that  it  has  been  immemorially  the  subject  of  regula- 
tion."26 

The  same  question  which  was  involved  in  the  cases  already 
discussed  was  presented  to  the  Supreme  Court  of  the  United 
States  in  Cotting  v.  Kansas  City  Stock  Yards  and  The  State  of 
Kansas.27    There   the   statute   in   question   was   one   to   regulate 

"Cooley,  Constitutional  Limitations  872:  "What  circumstances  shall 
affect  property  with  a  public  interest  is  not  very  clear.  The  mere  fact 
that  the  public  have  an  interest  in  the  existence  of  the  business,  and  are 
accommodated  by  it,  cannot  be  sufficient,  for  that  would  subject  the  stock 
of  the  merchant,  and  his  charges,  to  public  regulation.  The  public  have 
an  interest  in  every  business  in  which  an  individual  offers  his  wares,  his 
merchandise,  his  services,  or  his  accommodations  to  the  public;  but  his 
offer  does  not  place  him  at  the  mercy  of  the  public  in  respect  to  charges 
and  prices." 

Andrews,  J.,  in  People  v.  Budd  (1889)  117  N.  Y.  1,  15,  said:  "That 
no  general  power  resides  in  the  legislature  to  regulate  private  business, 
prescribe  the  conditions  under  which  it  shall  be  conducted,  fix  the  price 
of  commodities  or  services,  or  interfere  with  freedom  of  contract,  we 
cannot  doubt.  The  merchant  and  manufacturer,  the  artisan  and  laborer, 
under  our  system  of  government,  are  left  to  pursue  and  provide  for 
their  own  interests  in  their  own  way,  untrammeled  by  burdensome  and 
restrictive  regulations,  which,  however  common  in  rude  and  irregular 
times,  are  inconsistent  with  constitutional  liberty."  He  declares  that 
peculiar  circumstances  must  exist  to  justify  regulation  of  rates,  and 
explains  the  decision  in  Munn  v.  Illinois  by  quoting  Mr.  Justice  Bradley's 
comment  in  the  Sinking  Fund  Cases  (99  U.  S.  747),  already  quoted 
above,  to  the  effect  that  it  was  virtual  monopoly  in  grain  elevating  in 
Chicago  which  justified  the  legislation  there  under  consideration. 

Treund,  Police  Power  §  378. 

"It  is  worth  while  to  bear  in  mind  that  in  the  case  of  Brass  v.  North 
Dakota  the  Supreme  Court  of  the  United  States  was  divided  five  to  four, 
and  that  the  only  member  of  the  court  as  then  constituted  who  now  sits 
on  that  bench  is  Mr.  Chief  Justice  White,  who  there  dissented.  None 
of  the  justices  who  participated  in  the  decisions  in  Munn  v.  Illinois  and 
Budd  v.  New  York  are  now  on  the  bench. 

"(1901)  183  U.  S.  79- 
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charges  in  stock  yards.  The  judges  all  agreed  that  the  statute 
was  unconstitutional  because  it  discriminated  against  the  defend- 
ant stock  yard  company.  Six  of  them28  refused  to  pass  upon  the 
question  whether  the  statute  was  unconstitutional  as  depriving  the 
stock  yard  company  of  property  without  due  process  of  law.  But 
Mr.  Justice  Brewer  discussed  this  question  at  length,  and  held 
that,  under  the  authority  of  Munn  v.  Illinois,  Budd  v.  New  York 
and  Brass  v.  North  Dakota,  it  was  constitutional  for  a  state  legis- 
lature to  regulate  the  rates  to  be  charged  by  stock  yards. 

This  same  question  has  been  more  recently  passed  upon  by  the 
Supreme  Court  of  Kansas,29  and  that  court  declared  the  statutory 
regulation  of  stock  yard  charges  to  be  constitutional,  saying  in 
part  :30 

"The  operation  of  stockyards  has  more  of  the  characteristics 
of  a  public  business  than  the  carrying  on  of  an  elevator  or  a  ware- 
house. It  possesses  the  market  features,  including  considerations 
of  sanitation  and  health,  and  it  also  has  more  of  the  monopolistic 
feature.  *  *  *  The  company  has  *  *  *  a  practical  monop- 
oly of  a  vast  business,  affecting  thousands  of  people  who  are 
almost  obliged  to  deal  at  that  market  and  at  the  rates  which  the 
company  may  choose  to  charge." 

The  same  conclusion  has  been  reached  with  regard  to  legisla- 
tive regulation  of  rates  to  be  charged  by  tobacco  warehouses.31 
In  Munn  v.  Illinois*2  Mr.  Chief  Justice  Waite  said : 

"It  is  insisted,  however,  that  the  owner  of  property  is  entitled 
to  a  reasonable  compensation  for  its  use,  even  though  it  be  clothed 
with  a  public  interest,  and  that  what  is  reasonable  is  a  judicial 
and  not  a  legislative  question. 

"As  has  already  been  shown  the  practice  has  been  other- 
wise.   *    *    * 

"We  know  that  this  is  a  power  which  may  be  abused ;  but  that 
is  no  argument  against  its  existence.  For  protection  against 
abuses  by  legislatures  the  people  must  resort  to  the  polls,  not  to 
the  courts." 

However,  the  Supreme  Court  of  the  United  States  has  subse- 
quently modified  its  view  on  this  point,  and  there  is  at  present  no 
doubt  that  rates  fixed  by  the  legislature  must  be  reasonably  com- 

"Mr.  Justice  Harlan,  Mr.  Justice  Gray,  Mr.  Justice  Brown,  Mr.  Jus- 
tice Shiras,   Mr.  Justice  White  and  Mr.  Justice  McKenna. 

"Ratcliff  v.  Wichita  Union  Stockyards  Co.  (1906)  74  Kan.  1,  86  Pac. 
150. 

"Ibid.  153- 

"Nash  v.  Page  (1882)  80  Ky.  539;  Connell  v.  Louisville  Tobacco  Ware- 
house Co.  (1902)  113  Ky.  630,  68  S.  W.  662. 

"(1876)   94  U.  S.  113,  133- 
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pensatory,  and  that  the  reasonableness  of  such  rates  is  a  question 
for  the  courts.83 

The  legislative  imposition  of  a  duty  to  serve  for  a  named  com- 
pensation, or  for  not  more  than  a  named  compensation,  would 
perhaps  of  itself  impose  by  implication  the  duty  to  serve,  to  the 
extent  of  the  facilities,  all  who  should  apply,  and  to  do  so  without 
discrimination,  because  without  such  implication  the  purpose  of 
imposing  the  duty  to  serve  at  or  below  a  given  rate  could  be 
largely  frustrated.  Certainly  the  imposition  of  such  further  duties 
by  express  legislation  can  be  justified  under  the  police  power  in 
any  case  where  the  fixing  of  rates  of  compensation  can  be  so  justi- 
fied, and  their  imposition  in  that  way  seems  the  usual  course.  For 
example  it  appears  in  the  statement  of  the  case  of  Munn  v. 
Illinois3*  that  by  the  terms  of  the  Illinois  Constitution35 

"All  elevators  or  storehouses  where  grain  or  other  property  is 
stored  for  a  compensation,  whether  the  property  stored  be  kept 
separate  or  not,  are  declared  to  be  public  warehouses." 

There  was  a  similar  provision  in  the  North  Dakota  statute 
which  was  under  discussion  in  Brass  v.  North  Dakota.™  Such 
provisions  would  seem  to  put  the  warehouses  there  described 
under  the  duty  to  serve  the  public,  or  they  would  be  without  mean- 
ing. Probably  such  provisions  alone  would,  as  results  of  the  duty 
to  serve,  impose  also  the  duties  to  serve  reasonably  and  without 
discrimination,  if  the  statutes  of  those  states  did  not  expressly 
proceed  to  determine  what  are  reasonable  rates  and  to  require 
service  at  such  rates,  as  we  have  seen  that  they  do,  and  if  those 
statutes  did  not  also  forbid  discrimination,  as  they  in  fact  do.37 

This  part  of  the  present  discussion  brings  us  inevitably  to  this 
conclusion,  that  the  legislatures  of  the  several  states,  in  the  exer- 

^Covington  and  Lexington  Turnpike  Road  Co.  v.  Sandford  (1806) 
164  U.  S.  578,  and  the  cases  there  cited  at  page  592.  See  particularly 
Cotting  v.  Kansas  City  Stockyards  Co.  and  The  State  of  Kansas  (1901) 
183  U.  S.  79,  95  et  seq.,  where  Mr.  Justice  Brewer  contends  that  the 
requirement  of  reasonableness  in  rates  should  be  more  liberally  inter- 
preted in  favor  of  a  business  which  merely  exercises  a  use  in  which  the 
public  has  an  interest,  that  it  should  be  in  favor  of  a  business  exercising 
a  public  use  (t.  e.,  a  business  which  a  state  might  conduct,  and  wherein 
public  franchises  are  exercised),  in  which  latter  case  it  is  required  merely 
that  the  rate  be  not  confiscatory. 

"(1876)  94  U.  S.  113,  H4- 

"Constitution  of  Illinois,  adopted  in  1870,  Art.  XIII,  Sec.   1. 

M(i893)   153  U.  S.  391,  400. 

"Munn  v.  Illinois  (1876)  94  U.  S.  113,  117  (§  15  of  the  Statute  of 
1871)  ;  Brass  v.  North  Dakota  (1893)  153  U.  S.  391,  400. 
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cise  of  the  police  power,  can  impose  the  duties  to  serve  all,  and  to 
serve  reasonably  and  indiscriminately  upon  businesses  and  under- 
takings, which  would  not  be  under  such  duties  as  the  result  of  any 
of  the  common  law  principles  heretofore  discussed.  It  is  also 
apparent  from  the  decisions  of  the  Supreme  Court  of  the  United 
States,  which  we  have  considered,  that  the  class  of  public  service 
companies  may  be  almost  indefinitely  enlarged  at  the  will  of  the 
state  legislatures  in  the  exercise  of  their  police  power. 

Part  IV. 

I  have  been  careful  in  that  part  of  our  discussion  just  finished 
to  state  that  the  businesses  affected  by  the  legislation  under  dis- 
cussion were  not  under  public  services  duties  "as  a  result  of  any 
of  the  common  law  principles  heretofore  discussed."  Neverthe- 
less it  has  been  held  that  such  businesses,  at  least,  as  were  involved 
in  Munn  v.  Illinois  and  Budd  v.  New  York,  where  monopolistic 
conditions  or  tendencies  were  shown,  are  by  common  law  under 
public  service  duties.  We  must  consider  the  soundness  of  the 
contention. 

In  Inter-Ocean  Publishing  Co.  v.  Associated  Press,38  it  ap- 
peared that  plaintiff  entered  into  a  contract  with  defendant  by  the 
terms  of  which  the  latter  was  to  supply  plaintiff  with  certain  news, 
and  plaintiff  was  not  to  deal  with  any  company  declared  by  defend- 
ant to  be  antagonistic  to  it.  Plaintiff  did  deal  with  such  a  com- 
pany and  defendant  threatened  to  cut  off  the  news  supply  being 
furnished  to  plaintiff.  Plaintiff  sought  to  enjoin  the  carrying  out 
of  this  threat.  The  court  granted  the  injunction,  pointing  out  that 
defendant  exercised  a  virtual  monopoly  through  its  size,  and  that 
its  business  was  one  of  great  importance  to  the  public,  so  that,38 

"The  appellee  corporation  being  engaged  in  a  business  upon 
which  a  public  interest  is  engrafted,  upon  principles  of  justice  it 
can  make  no  distinction  with  respect  to  persons  who  wish  to  pur- 
chase information  and  news  for  the  purpose  of  publication,  which 
it  was  created  to  furnish." 

Is  this  decision  an  exposition  of  the  law,  or  is  it  judicial  legis- 
lation ? 

Judge  Cooley,40  in  distinguishing  between  the  functions  of  the 
judiciary  and  the  legislature,  says : 

"(1900)  184  111.  438,  56  N.  E.  822. 

"Ibid.  825. 

"Cooley,  Constitutional  Limitations    (7th  ed.)    133. 
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"  *  *  *  To  do  the  first,  therefore — to  compare  the  claims 
of  parties  with  the  law  of  the  land  before  established — is  in  its 
nature  a  judicial  act.  But  to  do  the  last — to  pass  new  rules  for 
the  regulation  of  new  controversies — is  in  its  nature  a  legislative 
act." 

The  Supreme  Court  of  the  United  States  has  said  of  the  func- 
tions of  the  judiciary:41 

«  *  *  *  ^  court  of  chancery  is  not,  any  more  than  is  a  court 
of  law,  clothed  with  legislative  power.  It  may  enforce,  in  its  own 
appropriate  way,  the  specific  performance  of  an  existing  legal 
obligation  arising  out  of  contract,  law,  or  usage,  but  it  cannot 
create  the  obligation." 

And  that  court  has  said  again  :42 

"  *  *  *  The  legislature  may  impose  a  duty,  and  when  im- 
posed it  will,  if  necessary,  be  enforced  by  the  courts,  but,  unless 
a  duty  has  been  created  either  by  usage  or  by  contract,  or  by 
statute,  the  courts  cannot  be  called  on  to  give  it  effect." 

In  Inter-Ocean  Publishing  Co.  v.  Associated  Press43  the  Pub- 
lishing Company  certainly  was  not  attempting  to  enforce  a  con- 
tractual right.  Just  as  clearly  there  was  no  usage  of  defendant  or 
of  others  similarly  situated  to  serve  all  applicants — whatever  usage 
existed  was  quite  the  other  way.  It  was  not  claimed  that  de- 
fendant was  under  any  statutory  duty  to  serve.  Then  if  there 
was  any  duty  it  must  have  been  grounded  on  some  common  law 
principle.  The  common  law  principle  sought  to  be  established  is 
apparently  this,  that  when  a  business  is  of  importance  to  the  pub- 
lic, and  is  virtually  monopolistic,  a  public  interest  becomes 
"ingrafted"  upon  it,  and  "upon  principles  of  justice  it  can  make 
no  distinction  with  respect  to  persons  who  wish  to  purchase 
information."  We  must  see  whether  there  is  generally  recognized 
any  such  common  law  principle,  or  whether  the  court  here 
attempted  (unconsciously)  to  make  law. 

The  court  cited  telegraph  cases,  but  we  have  seen  that  the  duty 
to  serve  on  the  part  of  telegraph  companies  rests  on  other  and 
thoroughly  established  grounds.44  The  court  also  cited  in  support 
of  its  position  Munn  v.  Illinois*6  and  New  York  &  Chicago  Grain 

"Atch.  Top.  &  S.  F.  R.  Co.  v.  Denver  &  N.  O.  R.  Co.  (1883)  no  U. 
S.  667,  682. 

**Express  Cases  (1885)  117  U.  S.  1,  29. 

48  (1900)  184  111.  438,  56  N.  E.  822. 

"Part  II  of  this  article,  at  pp.  622-624  of  the  present  volume. 

"(1876)  94  U.  S.  113. 
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&  Stock  Exch.  v.  Board  of  Trade  of  the  City  of  Chicago."  As  we 
have  seen,  Munn  v.  Illinois  decided  that  under  the  police  power 
the  rates  charged  by  grain  elevators  could  be  regulated  by  statute 
under  the  circumstances  there  shown,  and  the  question  whether 
grain  elevators  thus  circumstanced  would  at  common  law  be 
bound  to  serve  the  public  reasonably  and  indiscriminately  was 
not  before  the  court.  And  yet  perhaps  in  the  Inter-Ocean  Case 
the  citation  of  Munn  v.  Illinois  was  not  wholly  without  reason, 
for  the  quotations  there  contained  from  Lord  Hale's  writings  and 
from  Allnutt  v.  Inglis  are  more  pertinent  to  the  question  involved 
in  the  Inter-Ocean  Case  than  to  that  involved  in  Munn  v.  Illinois, 
and  there  is  also  language  used  towards  the  end  of  Mr.  Chief 
Justice  Waite's  opinion  in  Munn  v.  Illinois  which  may  seem  to 
have  a  bearing  upon  the  present  question. 

The  first  quotation  from  Lord  Hale  contained  in  Munn  v. 
Illinois"  is  from  his  treatise  De  Jure  Maris**  where  he  discusses 
ferries,  and  says  that  a  man  may  only  run  a  public  ferry  in  the 
exercise  of  a  franchise,  as  a  consequence  of  which  he  is  bound  to 
"give  attendance  at  due  times,  keep  a  boat  in  due  order,  and  take 
but  reasonable  toll."  The  duties  resulting  at  common  law  from 
the  exercise  of  a  franchise  we  have  already  discussed,49  but  the 
questions  in  the  Inter-Ocean  Case  and  Munn  v.  Illinois  have  noth- 
ing to  do  with  the  duties  resulting  from  the  exercise  of  a  fran- 
chise. 

The  second  quotation  from  Lord  Hale  contained  in  Munn  v. 
Illinois50  is  from  his  treatise  De  Portibus  Maris,51  where  he  dis- 
cusses wharves.    The  language  of  importance  is  as  follows: 

"  *  *  *  If  the  king  or  subject  have  a  public  wharf,  unto 
which  all  persons  that  come  to  that  port  must  come  and  unlode 
or  lode  their  goods  as  for  that  purpose,  because  they  are  the 
wharfs  only  licensed  by  the  queen,  *  *  *  or  because  there  is 
no  other  wharf  in  that  port  as  it  may  fall  out  when  a  port  is  newly 
erected ;  in  that  case  there  cannot  be  taken  arbitrary  and  excessive 
duties  for  cranage,  wharfage,  pesage,  etc.,  neither  can  they  be 
enhanced  to  an  immoderate  rate;  but  the  duties  must  be  reasona- 
ble and  moderate,  though  settled  by  the  king's  license  or  charter. 
For  now  the  wharf  and  crane  and  other  conveniences  are  affected 

"(1889)  127  111.  153. 
"(1876)  94  U.  S.  113,  126. 
ai  Harg.  Tracts  6. 
"Part  II  of  this  article. 
"(1876)   94  U.  S.  113,  127. 
MI  Harg.  Tracts  78. 
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with  a  public  interest,  and  they  cease  to  be  juris  privati  only;  as 
if  a  man  set  out  a  street  in  a  new  building  on  his  own  land,  it  is 
now  no  longer  bare  private  interest,  but  is  affected  by  a  public 
interest." 

It  seems  clear  that  by  the  early  common  law  the  right  to  con- 
duct a  public  wharf  and  take  tolls  was  a  franchise.  Judge  An- 
drews in  People  v.  Budd52  said: 

"The  right  to  take  tolls  for  wharfage  in  a  public  port  was  also 
a  franchise,  and  tolls,  as  Lord  Hale  says,  could  not  be  taken  with- 
out lawful  title  by  charter  or  prescription."63 

but  Judge  Andrews  went  on  to  explain  the  quotation  from  Hale 
given  above  as  referring  throughout  to  public  wharves — i.  e..  to 
wharves  conducted  by  the  king,  or  under  a  franchise  obtained  by 
charter  or  prescription.  In  Bolt  v.  Stennett™  that  part  of  Lord 
Hale's  treatise  De  Portibus  Maris  was  quoted  which  is  quoted 
above,  and  the  court  concluded  as  to  it: 

"From  whence  it  is  obvious  that  Lord  Hale  considered  a  pub- 
lic quay  to  be  like  a  public  street,  common  to  all  the  king's  sub- 
jects." 

The  court  did  not  think  that  Lord  Hale  was  speaking  of  pri- 
vate wharves  enjoying  a  virtual  monopoly,  but  of  public  wharves, 
"like  a  public  street." 

The  case  of  Allnutt  v.  Inglis56  was  decided  ten  years  later. 
The  question  at  issue  in  that  case  was  as  to  whether  the  London 
Dock  Company  could  make  any  charge  it  saw  fit  for  goods  entered 
at  the  port  of  London  in  bond,  or  could  only  make  a  reasonable 
charge.  It  was  held  that  the  company  could  only  make  a  reason- 
able charge.  An  examination  of  the  opinions  delivered  by  each 
of  the  judges56  makes  it  absolutely  clear  that  the  members  of  the 
court  were  unanimous  in  the  reason  for  their  decision,  namely, 

M(i889)  22  N.  E.  670,  676. 

58ii7  N.  Y.  1,  18,  citing  De  Portibus  Maris,  77.  See  to  the  same  effect 
Chitty,  Prerogatives  174;  Cooley,  Constitutional  Limitations  876;  Wiswell 
v.  Hall  (N.  Y.  1832)  3  Paige  313,  318;  Mayor  etc.  v.  Steamer  "Mary 
Lewis"  (1880)  32  La.  Ann.  1293,  1294.  As  to  the  compromise  finally 
effected  at  common  law  between  the  conflicting  rights  of  the  king,  the 
public  and  the  riparian  owners,  and  the  law  as  to  wharves  in  the  United 
States  see  a  note  entitled  "Right  to  Erect  Wharves."  4  L.  R.  A.  635. 

M(i8oo)  8  D.  &  E  606,  608. 

"(1810)  12  East  527.  This  case  is  discussed  in  Part  II  at  pages  636 
and  637  of  this  volume. 

"Lord  Ellenborough,  C.  J.,  Grose,  J.,  Le  Blanc,  J.,  and  Bayley,  J. 
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that  under  the  Acts  of  Parliament  the  London  Dock  Company 
exercised  a  legal  monopoly.    Lord  Ellenborough  said : 

«*  *  *  The  question  then  is,  whether  circumstanced  as  this 
company  is  by  the  combination  of  the  Warehousing  Act  with  the 
Act  by  which  they  were  originally  constituted,  and  with  the 
actually  existing  state  of  things  in  the  port  of  London,  whereby 
they  alone  have  the  warehousing  of  these  wines,  they  be  not, 
according  to  the  doctrine  of  Lord  Hale,  obliged  to  limit  them- 
selves to  a  reasonable  compensation  for  such  warehousing?  And 
according  to  him,  wherever  the  accident  of  time  casts  upon  a  party 
the  benefit  of  having  a  legal  monopoly  of  landing  goods  in  a  pub- 
lic port,  as  where  he  is  the  owner  of  the  only  wharf  authorized  to 
receive  goods,  which  happens  to  be  built  in  a  port  newly  erected, 
he  is  confined  to  take  reasonable  compensation  only  for  the  use  of 
the  wharf." 

Thus  we  see  that  Lord  Ellenborough  conceived  that  Lord 
Hale,  in  the  passage  above  quoted,  was  dealing  with  the  liability 
of  wharves  which  are  public  because  they  are  in  the  exercise  of 
the  only  franchise.  If  Lord  Ellenborough  had  stopped  with  his 
actual  decision  the  case  of  Allnutt  v.  Inglis  would  raise  no  diffi- 
culty, but  he  unfortunately  felt  called  upon  to  add  the  following 
dictum:67 

"  *  *  *  and  it  is  enough  that  there  exists  in  the  place  and 
for  the  commodity  in  question  a  virtual  monopoly  of  the  ware- 
housing for  this  purpose,  on  which  the  principle  of  law  attaches, 
as  laid  down  by  Lord  Hale  in  the  passage  referred  to,  which 
includes  the  good  sense  as  well  as  the  law  of  the  subject." 

If  Lord  Ellenborough  meant  by  this  language  that  a  ware- 
house which  was  a  public  warehouse  because  it  exercised  some 
franchise,  was  bound  to  serve  at  reasonable  rates  when  it  has  a 
virtual  monopoly  he  is  perfectly  correct,  because  such  a  warehouse 
would  be  bound  to  so  serve  in  the  absence  of  such  a  virtual 
monopoly.  But  if  he  meant  that  if  any  private  business  has 
obtained  a  virtual  monopoly  that  business  is  bound  by  the  duties 
of  public  service,  it  would  seem  that,  while  intending  to  state  a 
rule  of  law,  he  did  in  fact  attempt  (unintentionally)  to  create  one. 

Let  us  now  return  for  a  moment  to  Munn  v.  Illinois58  and  see 
how  far,  if  at  all,  it  supports  the  decision  in  Inter-Ocean  Publish- 
ing Co.  v.  Associated  Press.69    Except  for  the  quotations  from 

ct(i8io)  12  East  527,  540. 

"(1876)  94  U.  S.  113. 

"(1900)  184  111.  438,  56  N.  E.  822. 
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Allnutt  v.  Inglis,  and  from  Hale's  treatises  De  Jure  Maris  and 
De  Portibus  Maris,  which  we  have  just  discussed,  there  is  but  one 
page  of  Mr.  Chief  Justice  Waite's  prevailing  opinion  in  Munn  v. 
Illinois  which  can  be  construed  as  lending  any  countenance  to  the 
doctrine  propounded  in  the  Inter-Ocean  Case.  Towards  the  end 
of  his  opinion  he  said  :60 

"It  is  insisted,  however,  that  the  owner  of  property  is  entitled 
to  a  reasonable  compensation  for  its  use,  even  though  it  be  clothed 
with  a  public  interest,  and  that  what  is  reasonable  is  a  judicial  and 
not  a  legislative  question." 

The  Chief  Justice  answered  that  "the  practice  has  been  otherwise," 
and  that  the  legislature  is  the  sole  judge  of  the  reasonableness  of 
such  a  statute.    He  continued:61 

"  *  *  *  The  controlling  fact  is  the  power  to  regulate  at  all. 
If  that  exists,  the  right  to  establish  the  maximum  of  charge,  as 
one  of  the  means  of  regulation,  is  implied.  In  fact  the  common 
law  rule,  which  requires  the  charge  to  be  reasonable,  is  itself  a 
regulation  as  to  price.  Without  it  the  owner  could  make  his  rates 
at  will,  and  compel  the  public  to  yield  to  his  terms  or  forego  the 
use. 

"But  a  mere  common-law  regulation  of  trade  or  business  may 
be  changed  by  statute.  A  person  has  no  property,  no  vested  inter- 
est, in  any  rule  of  the  common  law.  *  *  *  Indeed  the  great 
office  of  statutes  is  to  remedy  defects  in  the  common  law  as  they 
are  developed,  and  to  adapt  it  to  the  changes  of  time  and  cir- 
cumstances. To  limit  the  rate  of  charge  for  services  rendered  in 
a  public  employment,  or  for  the  use  of  property  in  which  the 
public  has  an  interest,  is  only  changing  a  regulation  which  existed 
before.  It  establishes  no  new  principle  of  law,  but  only  gives  a 
new  effect  to  an  old  one." 

It  may  be  said  with  regard  to  this  language  that  it  is  indefinite 
and  seems  only  to  be  thrown  in  as  a  make-weight;  that  the  case 
has  been  overruled  so  far  as  the  point  there  under  discussion  was 
involved,  and  that  Mr.  Chief  Justice  Waite's  whole  opinion  shows 
a  confusion  of  ideas  as  to  the  common  law  duty  to  serve,  and  the 
right  to  impose  such  duty  by  statute.  But  if  we  concede  that  the 
language  quoted  above  may  be  construed  as  a  dictum  by  Mr.  Chief 
Justice  Waite  to  the  effect  that  a  business,  circumstanced  as  that 
of  the  defendant  in  Munn  v.  Illinois,  was  under  a  common  law 
duty  to  serve  for  reasonable  compensation,  and  that  the  legisla- 

•°Munn  v.  Illinois   (1876)  04  U  .S.  113,  133. 
"Ibid.  134. 
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tive  regulation  of  rates  might  be  justified  on  that  ground,  I  think 
it  is  without  support  except  in  Lord  Ellenborough's  dictum  in 
Allnutt  v.  Inglis,  and  I  am  convinced  that  the  Supreme  Court  of 
the  United  States  would  not  now  follow  him  in  that  view.  That 
view  would  lead  to  a  most  surprising  doctrine,  namely,  that  all 
businesses  which  are  of  importance  and  interest  to  the  public  must 
at  common  law  serve  for  reasonable  compensation,  for  in  view  of 
the  case  of  Brass  v.  North  Dakota*2  we  must  understand  that  the 
Supreme  Court  of  the  United  States  justifies  Munn  v.  Illinois  on 
the  ground  that  state  legislatures  may  regulate  rates  of  businesses 
which  are  of  importance  and  interest  to  the  public  and  we  must 
understand  Mr.  Chief  Justice  Waite  to  be  speaking  of  such  busi- 
nesses. But  this  would  be  an  even  more  startling  proposition  than 
that  actually  laid  down  in  Brass  v.  North  Dakota,  and  surely 
would  not  command  the  assent  of  the  majority  of  our  Federal 
Supreme  Court. 

Munn  v.  Illinois,  then,  seems  a  most  unsatisfactory  support  for 
the  decision  in  Inter-Ocean  Publishing  Co.  v.  Associated  Press.63 
But  the  court  in  that  case  also  depended  upon  the  earlier  Illinois 
case  of  Nezv  York  &  Chicago  Grain  &  Stock  Exch.  v.  Board  of 
Trade  of  the  City  of  Chicago  6i  That  case  is  an  authority  in  point. 
It  appeared  that  the  defendants  had  allowed  the  Western  Union 
Telegraph  Company  to  report  transactions  on  its  floor,  and  this 
the  company  did  for  a  large  number  of  patrons.  Then  defendants 
started  reporting  such  transactions  themselves  to  the  telegraph 
company  to  be  transmitted  to  such  persons  as  the  defendant  speci- 
fied. Under  this  system  plaintiff  was  being  served,  but  defendants 
threatened  to  deprive  plaintiff  of  the  service,  and  the  plaintiff 
brought  action  to  enjoin  them  from  doing  so.  The  court  declared 
that  the  operations  of  defendants  had  great  influence  in  commer- 
cial dealings  all  over  the  country ;  that  this  was  largely  the  result 
of  the  operation  of  the  ticker  service  which  had  been  given,  and 
that  in  consequence  of  these  facts  continued  service  was  of  great 
importance  to  the  public.    The  court  then  said:05 

"Assuming  these  market  quotations  and  reports  are  property, 
and  the  private  property  of  the  Board  of  Trade,  yet  if  they  have 
been  so  used  by  the  board,  and  by  the  telegraph  companies  with 
the  knowledge  and  consent  of  the  board,  as  to  be  affected  with  a 

"(1894)   153  U.  S.  391. 

w(i9oo)   184  111.  438,  56  N.  E.  822. 

"(1889)   127  111.  153. 

"Ibid.  163. 
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public  interest,  then  they  are  subject  to  such  public  regulation  by 
the  legislature  and  the  courts  as  is  necessary  to  prevent  injury 
to  such  public  interest." 

The  court  cited  Munn  v.  Illinois  in  support  of  this  view. 

However,  the  subsequent  Illinois  case  of  American  Live  Stock 
Commission  Co.  v.  Chicago  Live  Stock  Exchange™  was  not 
referred  to  or  cited  in  the  Inter-Ocean  Case.  Although  the  court 
in  American  Live  Stock  Commission  Co.  v.  Chicago  Live  Stock 
Exchange  attempts  to  distinguish  the  earlier  case  which  I  have 
just  discussed,  yet  they  cannot  in  fact  be  reconciled,  nor  can  the 
case  now  under  discussion  be  reconciled  with  the  Inter-Ocean 
Case,  as  will  be  clear  from  a  statement  of  it. 

Plaintiffs  contended  that  defendants  were  under  a  duty  to 
serve  all  applicants.  It  appeared  that  defendants  operated  the 
largest  stock  market  in  the  world.    The  court  said  in  part:67 

"  *  *  *  But  we  are  not  prepared  to  hold  that  the  mere  fact 
that  the  business  of  a  particular  market  has  become  very  large 
gives  to  the  courts  any  power  to  declare  such  markets  public,  and 
impressed  with  a  public  use,  or  to  apply  to  them  rules  of  public 
policy  peculiar  to  that  class  of  markets. 

"It  is  not  claimed  that  the  keeping  or  doing  business  in  a  mar- 
ket of  this  character  is  one  of  the  employments  which  the  common 
law  declares  to  be  public,  nor  is  it  pretended  that  it  has  been  made 
so  by  statute.  Ordinarily  the  adoption  of  new  rules  of  public 
policy,  or  the  application  of  existing  rules  to  new  subjects,  is  for 
the  legislature,  and  not  for  the  courts.  Accordingly,  it  may  be 
held  to  be  a  general,  though  perhaps  not  an  invariable,  rule  that 
the  question  whether  a  particular  business  which  has  hitherto  been 
deemed  to  be  private,  is  public  and  impressed  with  a  public  use,  is 
for  the  legislature." 

The  court  then  cited  with  unqualified  approval  the  case  of 
Ladd  v.  The  Southern  Cotton  Press  and  Manufacturing  Co.,08  and 
held  that  the  doctrine  there  enunciated  was  exactly  applicable  to 
the  situation  in  hand.  The  court  also  discussed  Munn  v.  Illinois, 
and  distinguished  it  as  a  case  where  the  legislature  had  acted,  and 
where  the  decision,  therefore,  was  not  as  to  the  common  law 
duties  of  grain  elevators. 

American  Live  Stock  Commission  Co.  v.  Chicago  Live  Stock 
Exchange60  is  undoubtedly  more  carefully  considered  and  more 

M(i892)  143  111.  210. 

"Ibid.  227,  238. 

68  (1880)   53  Tex.  172.     This  case  is  discussed  later. 

89 (1892)   143  111.  210. 
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soundly  reasoned  than  the  earlier  case  of  New  York  &  Chicago 
Grain  &  Stock  Exch.  v.  Board  of  Trade  of  the  City  of  Chicago,70 
or  the  later  case  of  Inter-Ocean  Publishing  Co.  v.  Associated 
Press,11  and  this  fact,  together  with  the  conflict  itself  among  the 
Illinois  cases,  and  the  fact  that  American  Live  Stock  Commission 
Co.  v.  Chicago  Live  Stock  Exchange  was  not  cited  in  Inter-Ocean 
Publishing  Co.  v.  Associated  Press  goes  far  to  weaken  the  latter 
case  as  authority,  even  in  its  own  jurisdiction. 

There  is  another  case  which  seems  to  be  in  accord  with  the 
Inter-Ocean  Case,  namely,  State  v.  Nebraska  Telephone  Co.12 
This  was  a  mandamus  proceeding  to  compel  the  company  to  give 
relator  telephone  service.  The  court  concluded  that  the  company 
must  serve  the  relator,  and  said: 

"The  views  herein  expressed  are  not  new.  Similar  questions 
have  arisen  in,  and  have  been  frequently  discussed  and  decided  by, 
the  courts,  and  no  statute  has  been  deemed  necessary  to  aid  the 
courts  in  holding  that  when  a  person  or  company  undertakes  to 
supply  a  demand  which  is  'affected  with  a  public  interest,'  it 
must  supply  all  alike  who  are  alike  situated,  and  not  discriminate 
in  favor  of,  nor  against  any." 

The  court  cited  in  support  of  its  decision  Lord  Ellenborough's 
dictum  in  Allnutt  v.  Inglis,73  discussed  above.  Of  course  the  de- 
cision could  have  been  placed  upon  the  ground  that  the  respondent 
was  using  the  public  streets,  for,  although  the  court  said  "that 
the  respondent  is  not  possessed  of  any  special  privileges,"  it  in 
fact  contradicted  this  by  saying:  "The  wires  of  respondent  pass 
the  office  of  the  relator.  Its  posts  are  planted  in  the  street  in 
front  of  his  door."74 

In  the  same  year  in  which  the  Inter-Ocean  Case  was  decided 
the  Associated  Press  was  made  respondent  in  a  mandamus  pro- 
ceeding in  Missouri,75  brought  upon  relation  of  a  newspaper  to 
compel  respondent  to  furnish  it  with  news.     The  court  held  that 

T0(i889)   127  111.  153. 

"(1900)   184  111.  438,  56  N.  E.  822. 

"(1885)   17  Neb.  126,  I34-I.35- 

"(1810)  12  East  527. 

"In  some  other  cases  virtual  monoply  has  been  referred  to  as  though 
it  were  a  possible  ground  for  public  service  duties,  although  the  decisions 
in  those  cases  have  really  been  reached  on  the  ground  of  grant  of  fran- 
chises or  statutory  duty.  See  for  example,  Williams  v.  Mutual  Gas  Co. 
(1884)  152  Mich.  409;  Wheeler  v.  Northern  Cal.  Irrigation  Co.  (1887) 
10  Col.  582;  Owensboro  Gaslight  Co.  v.  Hildebrand  (Ky.  1897)  42  S.  W. 
351;  Cincinnati  H.  &  D.  R.  R.  Co.  v.  Village  of  Bowling  Green  (1879) 
57  Oh.  St.  336.  And  see  Mr.  Justice  Miller's  comment  on  Munn  v. 
Illinois  in  Wabash  etc.  Ry.  Co.  v.  Illinois  (1886)   118  U.  S.  557,  569- 

,5State  v.  Associated  Press  (1900)  159  Mo.  410,  60  S.  W.  91. 
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the  writ  should  not  issue;  that  mere  size  of  business,  and  public 
interest  in  the  business  of  respondent  were  not  sufficient  to  impose 
a  duty  to  serve.    The  court  declared  that  telegraph  and  telephone 
cases,  and  others  of  similar  character  were  no  authority,  because 
in  those  cases  the  companies  in  question  exercise  public  franchises. 
The  court  severely  criticised  Munn  v.  Illinois  and  reviewed  the 
Illinois  decisions,  pointing  out  their  irreconcilability.     The  court 
also  pointed  out  that  Allnutt  v.  Inglis  was  a  case  of  legal  monop- 
oly; that  Lord  Ellenborough's  dictum  as  to  virtual  monopoly  is 
based  upon  Lord  Hale's  writings,  and  that  Lord  Hale  was  writing 
about  wharves  which  were  always  considered  as  in  the  exercise  of 
a  sort  of  privilege,  because  of  the  rights  of  the  crown.    The  court 
finally  quoted  from  Ladd  v.  The  Southern  Cotton  Press  &  Manu- 
facturing Co.1Q  and  American  Live  Stock  Commission  Co.  v.  Chi- 
cago Live  Stock  Exch.p  where  they  distinguish  Munn  v.  Illinois 
from  such  a  case  as  was  here  before  the  court  on  the  ground  that 
Munn  v.  Illinois  only  decided  that  the  legislature  may  have  power 
to  impose  public  service  duties  on  businesses  which  are  not  under 
such  duties  at  common  law. 

Ladd  v.  The  Southern  Cotton  Press  &  Manufacturing  Co.™ 
already  referred  to,  is  an  exceedingly  interesting  case.  Plaintiff 
sued  to  recover  certain  sums  paid  as  "shipper's  charges."  Part  of 
plaintiff's  contention  was  that  defendant  "had  submitted  its  prop- 
erty and  service  to  public  use,"  and  that  its  charges  were  in  excess 
of  what  such  a  company  may  charge.  The  first  ground  of  plain- 
tiff's contention  was  that  by  becoming  a  compress  company  de- 
fendant submitted  its  property  and  service  to  a  public  use.  The 
court  said  as  to  this:70 

"  *  *  *  \Ye  are  cited  to  no  authority  tending  to  support  this 
proposition,  and  we  are  unable  to  perceive  any  principle  or  reason 
upon  which  it  can  be  maintained." 

The  second  ground  of  plaintiff's  contention  was  that  such  a 
public  use  resulted  "by  virtue  of  the  nature  and  extent  of  the  busi- 
ness."   The  court  said  as  to  this:80 

"  *  *  *  It  is  not  one  of  the  employments  which  the  common 
law  declares  public.  *  *  *  Nor  is  it  claimed  to  have  been  made 
so  by  statute.     And    we   know    of   no    authority,  and    none    has 

T,(i88o)  53  Tex.  172. 
"(1892)  143  111.  210. 
"(1880)  53  Tex.  172. 
"Ibid.  188. 
"Ibid.  188,  189. 
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been  shown  us,  for  saying  that  a  business  strictly  juris  privati  will 
become  juris  publici,  merely  by  reason  of  its  extent.  *     *     * 

"If  the  right  to  regulate  property  and  the  character  of  its 
employment  is,  by  reason  of  its  extent,  and  the  number  of  persons 
interested  in  or  affected  by  the  manner  or  circumstances  of  its 
use,  as  counsel  for  appellee  forcibly  declares,  'of  the  very  essence 
of  the  government,'  the  exercise  of  this  right  or  power  pertains 
to  the  legislative  and  not  the  judicial  department." 

Finally,  plaintiff  insisted  that  the  use  of  defendant's  property 
and  services  was  public  because  it  with  others  had  obtained  a  virtual 
monopoly  of  the  business  of  cotton  pressing  in  Galveston.  As  to 
this  the  court  said:81 

"  *  *  *  But  conceding  the  premises,  the  conclusion  sought 
to  be  deduced  seems  to  us  to  be  a  non  sequitur. 

"  *  *  *  But  certainly  this  [virtual  monopoly]  does  not 
change  the  nature  of  the  employment  in  which  they  are  engaged, 
or  authorize  the  court  to  say,  when  the  business  of  the  parties  is 
strictly  private,  that  it  has  become  public.  If  the  combination  is 
illegal,  the  parties  to  it  will  subject  themselves  to  such  penalties 
as  the  law  imposes;  and  if  the  injury  to  society  to  be  apprehended 
from  such  combinations  is  of  a  character  demanding  it,  the  legis- 
lature may,  by  adequate  provision,  regulate  or  prohibit  persons 
from  engaging  in  them." 

Plaintiff  in  the  Texas  case  relied  greatly  upon  Munn  v.  Illinois, 
but  the  court  could  not  see  its  force  as  an  authority  in  the  contro- 
versy then  before  it.    The  court  said  of  that  case  :82 

"  *  *  *  It  was  brought  to  enforce  the  statute  law  of  the 
state.  The  conclusion  to  be  drawn  from  it  is,  as  we  think,  that 
the  legislature  may  declare  a  particular  business  publici  juris,  if 
the  facts  and  circumstances  under  which  it  is  conducted  justifies, 
and  the  good  of  society  requires  it ;  but  not  that  the  court  may  so 
treat  it  in  advance  of  legislative  recognition  or  declaration." 

The  last  case  to  be  considered  is  Delaware,  L.  &  W.  R.  Co.  v. 
Central  Stock-Yard  &  Transit  Co.*3  This  was  an  action  to  compel 
defendants  to  receive  stock  tendered  at  their  yards.  The  court 
held84  that  a  court  of  equity  or  of  law  can  only  enforce  a  duty 
when  it  rests  upon  contract,  long  established  custom,  recognized 
principles  of  law,  or  statute ;  if  they  do  more  they  are  legislating. 
And  the  court  held  that  the  duty  here  sought  to  be  enforced  has 
no  legal  foundation.  Comparing  defendants  with  common  car- 
riers the  court  said  that  the  difference  is  that  defendants  are  recipi- 

nIbid.  189. 
"Ibid.  191,  192. 
"(1890)  45  N.  J.  Eq.  50. 
"Two  judges  dissented. 
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ents  of  "no  privilege  or  prerogative  of  government"  as  carriers 
are,85 

"and  they  cannot,  therefore,  be  held  to  be  subject  to  the  duties 
which  may  be  implied  from  a  grant  of  a  franchise  authorizing  the 
construction  of  a  public  highway." 

The  court  then  summarized  the  facts  and  decision  in  Munn  v. 
Illinois,  and  said  :86 

"From  this  statement  of  the  law,  it  would  seem  to  be  undenia- 
ble that,  until  the  proper  public  authority  intervenes  and  estab- 
lishes such  regulations  as  it  may  deem  necessary  for  the  public 
good,  the  owners  of  property,  devoted  to  a  public  use  of  this 
character,  retain  complete  and  absolute  dominion  over  it,  and 
may  exclude  any  members  of  the  public  from  its  use  that  they  see 
fit.  Until  the  body  politic  puts  in  exercise  its  power  to  control 
the  use  of  such  property,  its  owner  may  use  it  as  he  pleases." 

It  seems  to  me  that  this  discussion  has  made  it  clear  that  the 
common  law  does  not  impose  public  service  duties  upon  businesses 
simply  because  they  are  of  importance  to  the  public  and  are  enjoy- 
ing a  virtual  monopoly.87  The  only  legitimate  method  of  controll- 
ing the  service  and  charges  of  such  business  is  by  legislative  regu- 
lation. Any  attempt  by  the  courts  to  impose  public  service  duties 
upon  such  businesses,  independent  of  statutory  regulation,  consti- 
tutes judicial  legislation,  or,  in  other  words,  a  usurpation  of  the 
functions  of  an  entirely  separate  branch  of  the  government.  I 
frankly  admit  that  there  are  dicta  in  support  of  such  judicial  action, 
and  that  there  are  one  or  two  decisions  which  are  based  on  the 
assertion  that  the  right  to  so  act  inheres  in  the  courts  of  common 
law.  However,  I  believe  I  have  shown  that  both  the  reasoning 
and  authorities  by  which  the  courts  have  sought  to  support  such 
decisions  and  such  dicta  (in  the  rare  instances  where  the  latter  are 
more  than  unargued  suggestions)  are  most  unsatisfactory,  and  that 
the  cases  which  take  an  opposing  position  are  at  once  more 
numerous  and  present  a  sounder  exposition  of  the  law. 

Charles  K.  Burdick. 
Tulane  University. 

"Delaware,  L.  &  W.  R.  Co.  v.  Central  Stock- Yard  &  Transit  Co.  (1890) 
45  N.  J.  Eq.  50,  60. 

"Ibid.  62. 

"As  I  have  already  pointed  out  in  the  present  article  (at  pp.  514  and 
620  of  this  volume)  Professor  Wyman  takes  a  different  view  of  the 
law,  believing  that  virtual  monopoly  is  the  one  real  reason  in  the  case 
of  all  public  service  companies  for  the  imposition  of  the  peculiar  public 
service  duties. 
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NOTES. 


Spendthrift  Trusts  and  Sound  Policy. — Though  spendthrift 
trusts,  or  inalienable  equitable  life  estates,  are  deemed  valid  in  many 
American  jurisdictions,  yet  in  others,  and  in  the  English  courts, 
they  are  held  to  be  contrary  to  law,1  a  difference  to  which  attention 
is  again  attracted  by  the  recent  case  of  Wallace  v.  Foxwell  (111.  1911) 
95  N.  E.  985.  The  courts  which  maintain  the  latter  position  do  so 
on  the  theory  that  the  restraint  on  alienation  must  fail  because  alien- 
ability is  a  necessary  incident  of  all  estates,2  and  indeed  the  conclu- 
sion that  in  general  the  law  discountenances  restraints  on  alienation 

'Gray,  Restraints  on  Alienation,  §  178;  26  Am.  &  Eng.  Encyc.  Law 
138,  n.  3,  139,  n.  4. 

*Davidson  v.  Chalmers  (1864)  33  Beav.  653;  Brandon  v.  Robinson 
(1811)    18  Ves.  Jr.  429;   See   Gray,  Restraints  on  Alienation. 
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seems  warranted.3  But  it  does  not  follow  that  equitable  life  estates 
must  always  be  alienable,4  unless  the  reasons  on  which  the  general 
rule  appears  to  rest5  are  applicable  to  them,  which  seems  not  to  be 
the  case.  Legal  and  equitable  estates  are  essentially  different,  the 
former  being  rights  in  rem,  while  the  latter  are  mere  rights  in  personam 
to  proceed  in  equity  against  the  trustee.  Thus,  creating  an  inalien- 
able equitable  estate  is  really  merely  giving  a  slighter  right  to  the 
cestui  que  trust  as  against  his  trustee,6  so  that  the  logical  inconsistency 
involved  in  burdening  a  complete  legal  estate  with  a  condition  against 
alienation  is  absent,  since  it  would  be  unreasonable  that  one  whose 
right  is  merely  to  insist  that  the  trustee  effectuate  the  terms  of  the 
trust,  should  be  capable  of  doing  an  act  inconsistent  therewith.  Nor 
is  the  economic  danger  of  trammeling  the  free  exchange  of  property 
persuasive  in  the  case  of  cestui  que  trustent's  interests,  which  play 
little  part  in  trade.  It  seems  reasonably  clear,  moreover,  that  re- 
straints on  alienation  have  been  permitted  except  when  thought  to 
militate  against  the  best  interests  of  the  community.7 

The  question  therefore  seems  to  become  one  of  public  policy,8 
and  it  remains  to  inquire  whether  policy  supplies  reasons  which  should 
outweigh  the  testator's  intention  to  establish  a  spendthrift  trust.9 
To  the  contention  that  these  trusts  work  a  fraud  upon  creditors,  it  is 
replied  that  creditors  of  the  beneficiary  cannot  be  defrauded  by  the 
testator's  disposition  of  his  own  property10  against  which  they  have 
no  equity,11  and  that  once  in  the  debtor's  hands  the  income  can  be 
reached  by  execution  at  law.12  It  is  further  pointed  out  that  since 
wills  and  deeds  are  matters  of  record,  creditors  cannot  complain  of 
being  misled13  as  to  their  debtor's  circumstances.  These  arguments, 
however,  while  perhaps  forceful  enough  as  between  debtor  and  creditor, 
hardly  meet  the  broader  contention  that  a  rule  of  law  under  which  the 
benefits  of  wealth  can  be  divorced  from  its  responsibilities,  and  the 
means,  by  which  one  quite  competent  to  face  the  ordinary  respon- 
siblities  of  life  subsists  in  dishonorable  comfort,  can  be  withheld  from 

sReeves,  Real  Property,  §  421 ;  Co.  Litt.,  223-0 ;  Kent,  Com.,*  131,  n.  1 ; 
and  see  Lewis  v.  Lewis  (1902)  74  Conn.  630;  Sparhawk  v.  Cloon  (1878) 
125  Mass.  263;  Gray,  Restraints  on  Alienation,  §§  114,  115;  In  re  Dugdale 
(1888)   L.  R.  38  Ch.  Div.  176. 

'Nichols  v.  Eaton  (1875)  91  U.  S.  716;  Jourolmon  v.  Massengill  (1887) 
86  Tenn.  81. 

6These  reasons  appear  to  be  the  logical  inconsistency  between  giving  a 
complete  estate  and  rendering  it  inalienable,  and  the  economic  danger  of 
permitting  property  to  be  withdrawn  from  commerce.  1  Reeves,  Real 
Property,  §  421 ;  Co.  Litt.  223-0. 

"Smith  v.  Towers  (1888)  69  Md.  77. 

TSmith  v.  Towers  supra. 

8See  Broadway  Nat.  Bank  v.  Adams  (1882)  133  Mass.  170;  Smith  v. 
Towers  supra;  Lampert  v.  Haydel   (1888)   96  Mo.  439. 

"See  Broadway  Nat.  Bank  v.  Adams  supra. 

"Smith  v.  Towers  supra;  Broadway  Nat.  Bank  v.  Adams  supra; 
Jourolmon  v.  Massengill  supra. 

"Leigh  v.  Harrison  (1892)  69  Miss.  923;  Broadway  Nat.  Bank  v. 
Adams  supra. 

"Broadway  Nat.  Bank  v.  Adams  supra. 

"Steib  v.  Whitehead  (1884)  in  111.  237;  Jourolmon  v.  Massengill 
supra;  Broadway  Nat.  Bank  v.  Adams  supra. 
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creditors,14  is  essentially  vicious.  But  where  the  cestui  que  trust 
is  incapable  of  caring  for  himself  the  case  seems  otherwise.  Trades- 
men are  ready  to  tempt  the  weak  and  improvident  and  to  take  ad- 
vantage of  extravagence  and  folly.  If  it  is  the  policy  of  the  law  to 
subject  every  man's  property  to  the  payment  of  his  just  debts,  it  is 
equally  its  policy  to  protect  those  who  cannot  protect  themselves.  Thus 
inalienable  equitable  estates  for  the  benefit  of  married  women  are  up- 
held,13 and  the  same  policy  is  manifest  in  the  limited  contractual 
liability  of  infants.  Yet  the  difference  in  the  need  of  protection  of 
a  normal  infant  of  eighteen  and  an  older  man  who  is  wanting  in  or- 
dinary sense  and  prudence,  exists  in  law  rather  than  in  fact;  and 
it  is  submitted  that  a  difference  in  law  unfounded  in  fact  is  not 
reasonable.  It  is  not  unnatural,  however,  that  inasmuch  as  married 
women  and  infants  have  a  well  defined  legal  status,  they  have  been  ac- 
corded a  protection  denied  to  persons  less  easily  discovered  and  classi- 
fied. Nevertheless,  as  a  spendthrift  is  incompetent  in  fact  as  regards 
money  matters,  it  seems  unfortunate  that  his  want  of  status  in  law 
has  caused  spendthrift  trusts  to  be  treated  like  other  inalienable 
equitable  life  estates  wherever  the  question  of  their  validity  has 
arisen,  without  reference  to  what  would  seem  the  desirable  test  of 
validity,  namely,  the  character  of  the  cestui  que  trust. 

The  matter  is  now  beyond  judicial  control  in  many  jurisdictions. 
But  in  legislative  regulations  of  similar  matters  are  to  be  found  in- 
teresting suggestions.18  Thus  in  some  States  so  much  of  the  income 
of  trust  property  as  is  not  necessary  to  support  in  a  suitable  manner 
the  beneficiary  and  his  family,  is  liable  for  his  debts.17  But  here 
no  distinction  is  made  between  beneficiaries  competent  and  incompe- 
tent in  fact.  Perhaps  the  most  suggestive  hint,  though  not  applied  to 
the  particular  question,  is  to  be  found  in  statutes  providing  for  the 
appointment  by  a  judge  of  a  guardian  for  persons  who  so  squander 
their  estates  as  to  expose  themselves  or  their  families  to  want.18 
If  such  a  law,  involving  to  all  intents  and  purposes  a  judicial  deter- 
mination of  status  as  a  matter  of  fact,  can  be  practically  applied, 
equally  practical  would  be  a  rule  exempting  from  liability  so  much  of 
a  trust  estate  as  is  necessary  for  the  proper  support  of  the  cestui  que 
trust  and  his  family,  provided  that  he  be  such  a  person  as  is  described 
in  the  statute  above  referred  to. 


Extraterritorial  Effect  of  Statutes  Restricting  the  Right  of 
Marriage. — It  must  be  conceded  that  a  nation  or  state  has  the 
right  to  prescribe  the  formalities  necessary  for  the  creation  of  the 
status  of  marriage,  which  is  a  contract  sui  generis,  not  always  governed 
by  the  rules  applicable  to  other  contracts,1  and  that  it  likewise  may 

"Tillinghast  v.  Bradford  (1858)  5  R.  I.  205;  Gray.  Restraints  on 
Alienation,  §  258;  and  see  id.,  preface  to  the  second  edition. 

"Jackson  v.  Hobhouse  (1817)  2  Mer.  483;  see  Stogdon  v.  Lee  L.  R. 
[1891]  1  Q.  B.  661,  670;  Lampert  v.  Haydel  supra,  446. 

"See  26  Am.  &  Eng.  Encyc.  Law  149,  n.  5. 

"Williams  v.  Thorn  (1877)  70  N.  Y.  270;  Tolles  v.  Wood  (1885)  09 
N.  Y.  616;  and  see  Mills  v.  Husson  (1893)   140  N.  Y.  99,  105. 

"See  Maine  Rev.  Stat.    (1003)   c.  64,  §  4,  cl.  2. 

lState  v.  Yoder  (Minn.  191 1)  130  N.  W.  10;  Westlake,  Private  Int. 
Law,   (4th  ed.)   54. 
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impose  any  restraint  or  prohibition  upon  the  marriage  of  its  subjects 
wherever  contracted.2  The  general  rule,  indeed,  is  that  the  validity 
of  a  marriage  is  to  be  governed  by  the  lex  loci  celebrationis;3  but 
there  are  several  well  recognized  exceptions,  the  most  important  for 
the  present  purpose  being  marriages  involving  polygamy  and  incest, 
and  those  expressly  declared  to  be  void  by  the  local  law  from  motives 
of  fixed  policy.4  Further  complications,  however,  are  introduced  by 
restrictive  statutes,  whose  extraterritorial  effect  is  the  subject  of  much 
difference  of  opinion.  Perhaps  the  commonest  forms  of  such  statutes 
are  those  forbidding  the  guilty  party  in  a  divorce  suit  to  remarry 
either  during  the  life  of  the  innocent  party,5  during  a  specified  time,6 
without  the  consent  of  the  court,7  or  with  the  paramour.8  While  such 
provisions  are  generally  regarded  as  in  the  nature  of  a  penalty,  and 
hence  are  held  to  have  no  extraterritorial  effect,9  nevertheless  in  some 
jurisdictions  they  are  deemed  to  invest  the  guilty  party  with  an 
incapacity  of  which  he  cannot  divest  himself.10  Here  is  found  a 
further  encroachment  on  the  so-called  general  rule,  for  the  result  is 
that  the  guilty  party  cannot  remarry  anywhere  as  long  as  he  retains 
his  original  domicil.11  On  the  other  hand,  a  true  question  of  status 
is  presented  by  statutes  prohibiting  remarriage  within  the  time  in 
which  an  appeal  may  be  taken.  The  existing  marriage  is  not  deemed 
to  be  totally  dissolved  until  such  time  has  elapsed,  and,  by  the  better 
view,  a  subsequent  marriage  wherever  contracted  is  therefore  not  merely 
voidable  but  void.12 

But  the  prohibitions  of  the  merely  restrictive  statutes  do  not 
thus  preserve  the  marriage  status;  the  marriage  is  in  fact  dis- 
solved and  the  parties  single.  Accordingly,  if  the  legislature  in 
enacting  such  a  statute  did  not  expressly  exercise  its  undoubted  power 
to  declare  the  marriage  absolutely  void  wherever  contracted,13  the 
question  arises  whether  this  marriage  is  so  radically  opposed  to  some 

2Story,  Conflict  of  Laws,  (8th  ed.)  215;  Steele  v.  Braddell  (1839) 
Millw.  1,  22. 

3Bishop,   Marriage,   Divorce  and   Separation,  §  843. 

'Story,  Conflict  of  Laws,   (8th  ed.)    188. 

"New  York  Consol.  Laws,  Dom.  Rel.  Law,  §  8. 

6La.  Civ.  Code  (1875)  §  I37J  Mo.  Rev.  Stat.  (1879)  §  2182;  Ore.  Laws 
(1872)   §  499- 

7Ga.  Laws  (1876),  1727;  N.  Y.  Consol.  Laws,  Dom.  Rel.  Law,  §  8; 
Md.  R.  C.   (1878)  art.  51,  §  12;  Mo.  Rev.  Stat.   (1879)   §  2182. 

"Term.  Mill,  and  V.  Code,  §  3332.  For  a  general  statutory  summary  see 
Stewart,  Marriage  and  Divorce,  §  200. 

"Phillips  v.  Madrid  (1891)  83  Me.  205;  Van  Voorhis  v.  Brintnall  (1881) 
86  N.  Y.  18;  and  see  Frame  v.  Thormann  (1899)  102  Wis.  653,  and  cases 
cited. 

"Williams  v.  Oates  (N.  C.  1845)  5  Ired.  L.  535;  State  v.  Kennedy 
(1877)   76  N.  C.  251;  Elliott  v.  Elliott  (1873)   38  Md.  357. 

"Story,  Conflict  of  Laws,  (8th  ed.)  85;  Williams  v.  Oates  supra; 
State  v.  Kennedy  supra. 

"Estate  of  Wood  (1902)  137  Cal.  129;  Eaton  v.  Eaton  (1902)  66  Neb. 
676;  McLennan  v.  McLennan  (1897)  3*  Ore.  480.  Cf.  Willey  v.  Willey 
(1900)  22  Wash.  115. 

"Van  Voorhis  v.  Brintnall  supra;  and  see  note  2  supra;  Tyler  v.  Tyler 
(1898)    170  Mass.   150. 
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strong  and  fixed  local  policy  embodied  in  the  statute,  that  the  courts 
will  be  justified  in  ignoring  the  lex  loci  and  refusing  to  recognize  its 
validity.14  If  this  is  found  to  be  the  case,  neither  the  fact  that  the 
statute  violated  may  be  of  a  penal  nature,  nor  the  weight  of  the 
considerations  calling  for  the  complete  application  of  the  lex  loci 
should,  it  is  submitted,  be  sufficient  to  compel  the  courts  of  a  State 
to  violate  its  laws  and  fundamental  policy  by  recognizing  the  validity 
of  the  foreign  marriages  of  persons  properly  subject  to  its  control  by 
virtue  of  their  local  domicil.15  A  fortiori  should  such  marriages,  con- 
tracted with  intent  to  evade  the  local  laws,  be  denied  the  recognition 
sometimes  accorded  them,10  and  several  jurisdictions  have  in  fact 
adopted  this  view,  even  in  criminal  cases,  without  specific  proof  of 
such  intent,17  notably  where  instances  of  miscegenation  come  up 
before  Southern  courts.18  Thus,  for  instance,  it  seems  arguable  on 
this  principle  that  statutes  forbidding  a  marriage  in  any  form  between 
persons  too  closely  related,  or  without  a  certain  consent,  impress  upon 
the  party  an  incapacity  which  clings  to  him  outside  of  his  domicil.19 

In  the  recent  case  of  Reid  v.  Reid  (N.  Y.  1911)  72  Misc.  214,  the 
converse  of  this  doctrine  was  illustrated.  The  court  had  under  con- 
sideration a  statute  declaring  voidable  any  marriage,  either  party  to 
which  should  be  under  eighteen  years  of  age.  The  plaintiff,  who  was 
under  eighteen  and  domiciled  in  New  York,  married  in  Washington 
the  defendant,  who  was  domiciled  in  Maryland.  The  marriage  was 
valid  by  the  laws  of  the  District  of  Columbia  and  of  Maryland,  and 
the  parties  intended  to  reside  in  the  latter  State.  A  demurrer  to  the 
action  for  annulment  was  sustained,  partly  because  of  the  matrimonial 
domicil,20  but  chiefly  on  the  ground  that  the  statute21  failed  clearly 
to  express  an  intent  to  contravene  the  general  rule  as  to  the  lex  loci. 
Plainly,  under  the  circumstances  of  this  case  the  State  has  no  interest 
which  would  justify  its  courts  in  overthrowing  a  marriage  valid  in 
another  jurisdiction.  In  one  view,  indeed,  it  is  difficult  to  conceive  of 
the  enactment  of  a  statute  dealing  with  a  matter  so  vital  to  every  man 
as  marriage,  without  its  embodying  a  public  feeling  and  policy.  Yet 
the  dangerous  nature  of  the  power  to  invalidate  marriages  which  is 
wielded  by  the  courts  should  require  as  a  prerequisite  to  its  exercise 
the  existence  of  a  very  strong  and  fundamental  policy,  in  the  nature 
of  a  rooted  feeling  in  the  community — something  more  than  is  indi 
cated  by  the  mere  passage  of  such  a  statute.22 

"Unfortunately,  however,  the  courts  in  many  cases  seem  not  to  have 
given  this  consideration  due  weight,  and  to  have  concerned  themselves 
primarily  with  technical  rules  of  statutory  construction. 

15Brook  v.  Brook  (1861)  9  H.  L.  Cas.  193;  Kinney  v.  Comw.  (Va.  1878) 
30  Gratt.  858. 

"See  the  Massachusetts  statute  prohibiting  such  evasion,  passed  as  a 
result  of  the  decision  in  Medway  v.  Needham  (1819)  16  Mass.  157.  Mass. 
General  Statutes  c.   106,  §  6. 

"Pennegar  v.  State  (1889)  87  Tenn.  244,  marriage  with  the  particeps 
criminis;  State  v.  Kennedy  supra. 

18Kinney  v.  Comw.   (Va.  1878)  supra. 

"Westlake,   Private  International  Law,    (4th  ed.)   61. 

"Cf.  Mitchell  v.  Mitchell   (N.  Y.  1009)   63  Misc.  580. 

aNew  York  Consol.  Laws,  Dom.  Rel.  Law,  §  7.  Such  marriage  is 
deemed  void  only  from  the  time  its  nullity  is  declared  by  a  court  of  com- 
petent jurisdiction. 

"Pennegar  v.   State  supra. 
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In  the  last  analysis  the  matter  does  come  down  to  a  choice  of  two 
evils,  and  courts  of  different  jurisdictions,  even  when  applying  the 
same  general  principles,  may  reach  different  results  in  the  same  class 
of  cases,  according  as  the  fixed  sentiment  of  the  public  may  differ  in 
matters  of  public  policy  or  of  political  expediency.23  Undoubtedly  there 
is  a  presumption  against  the  extraterritorial  application  of  statutes  in 
the  absence  of  specific  terms  requiring  it,24  but  it  is  obvious  on  the 
other  hand  that  the  paramount  importance  frequently  accorded  to  the 
lex  loci  renders  absolutely  futile  many  pages  of  our  statute  books. 
Furthermore,  in  view  of  the  above-mentioned  right  of  a  State  to  refuse 
to  recognize  the  validity  of  specified  classes  of  foreign  marriages,  of 
other  recognized  exceptions  to  the  so-called  general  rule,  and  of  the 
great  practical  difficulties  in  the  way  of  a  complete  application  of  the 
lex  domicilii,2^  it  is  impossible  ever  wholly  to  avoid  the  unpleasant 
possibility  of  a  person  being  married  in  one  jurisdiction  and  not  in 
another. 


Eights  of  the  Owner  of  Land  Subject  to  a  Prescriptive  Easement 
of  Flow  age  or  Diversion  of  Waters. — Since  an  easement  could  only 
be  conferred  by  grant1  the  common  law  presumption  of  an  easement 
resulting  from  immemorial  usage2  was  nothing  more  than  an  assump- 
tion that  a  grant  had  been  made,3  for  upon  no  other  hypothesis  could 
the  long  submission  of  the  servient  tenant  be  explained.4  But  this 
presumption  was  not  conclusive,5  and  where  the  acquiescence  could  be 
explained  by  showing  either  that  a  license  had  been  given,6  or  that 
the  enjoyment  had  not  been  adverse,7  or  that  the  servient  owner  was 
incapable  of  granting  the  easement  claimed,8  the  prescription  failed. 
It  follows,  therefore,  that  the  nature  of  the  acquiescence  of  the 
servient  tenant,  rather  than  the  fact  of  enjoyment  by  the  dominant 
tenant,  is  the  controlling  element.9  A  failure  to  keep  this  principle 
clearly  in  mind  has  often  led  courts  to  anomalous  results  in  cases 
where  the  servient  estate  received  a  benefit  from  the  easement.  Thus, 
in  the  recent  case  of  Fin  and  Feather  Club  v.  Thomas  (Tex.  1911) 
138   S.   W.   150,   where  the  defendant  by  means  of  a  dam  had   im- 

wPennegar  v.  State  supra. 

24i  Bishop,  Marriage,  Divorce  and  Separation,  §  866. 

r'See  ibid.  §  848. 

xGoddard,  Law  of  Easements,    (6th  ed.)    198. 

2Termes  de  la  Ley,  487;  2  Bl.  Com.,  (Lewis'  ed.)  §  264. 

"Angus  v.  Dalton   (1877)  L.  R.  3  Q.  B.  D.  85,  113. 

4"It  is  the  fact  of  his  being  thus  exposed  to  an  action  and  the  neglect 
of  the  opposite  party  to  bring  suit,  that  is  seized  upon,  as  the  ground 
for  presuming  a  grant."  Opinion  in  Felton  v.  Simpson  (N.  C.  1850)  11 
Ired.  L.  84;  Hanson  v.  McCue   (1871)  42  Cal.  303. 

"Smith  v.  Miller  (Mass.  1858)   11  Gray  145. 

'Wiseman  v.  Lucksinger  (1881)  84  N.  Y.  31. 

"'If  they  had  no  right  to  complain  in  the  first  instance  we  are  not 
driven  to  the  presumption  of  the  grant  of  an  easement  to  account  for  why 
they  did  not  complain."     Opinion  in  Hanson  v.   McCue  supra. 

"Barker  v.  Richardson   (1821)   4  B.  &  A.  579. 

•Ames,  Disseisin  of  Chattels,  3  Harv.  L.  Rev.  318;  10  Columbia  Law 
Review  761. 
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pounded  the  waters  of  a  lake  during  the  prescriptive  period,  and  thus 
created  upon  the  plaintiff's  land  a  larger  artificial  lake,  about  which 
the  latter  had  made  expensive  improvements,  the  doctrine  was  laid 
down  that  the  servient  owner  acquired  by  the  same  act  a  reciprocal 
easement  to  have  the  water  maintained  at  the  artificial  level.10  So 
also  it  has  been  held  that  where  one  obtained  a  prescriptive  right  to 
divert  the  waters  of  a  stream,  landowners  who  were  materially  bene- 
fited thereby  obtained  simultaneously  a  corresponding  easement  to 
have  the  diversion  continued.11  It  is  impossible,  however,  to  justify 
these  results  upon  the  theory  of  a  reciprocal  easement  in  the  servient 
tenant,12  because  he  has  done  nothing  adverse,13  and  therefore,  for 
the  reasons  above  stated,  the  silence  of  the  dominant  tenant  does  not 
give  rise  to  the  presumption  of  a  grant.  It  would  be  equally  logical 
to  hold,  where  one  obtains  an  easement  of  eavesdrop  against  another's 
land,  that  the  latter  obtained  a  reciprocal  right  to  have  the  dripping 
forever  continued  because  the  water  was  useful  to  him  for  watering 
his  garden.14 

It  remains  to  be  considered  whether  there  are  other  grounds  upon 
which  may  be  based  a  right  in  the  servient  tenant  to  the  continuance 
of  the  artificial  conditions.  It  would  seem  that  a  change  which,  be- 
cause of  its  nature  and  the  purposes  for  which  it  was  made,  is  to  all 
appearances  a  permanent  substitute  for  the  natural  condition,  would 
constitute  in  effect  a  representation  that  the  new  condition  is  perma- 
nent, and  therefore  should  afford  to  those  who  have  changed  their 
position  in  reliance  thereon  an  apt  case  for  the  application  of  the 
doctrine  of  equitable  estoppel.15  Some  courts  have  held  that  under 
these  circumstances  the  artificial  condition  becomes  the  natural  con- 
dition, resting  their  decisions  upon  principles  of  dedication;16  but  it  is 

"Kray  v.  Muggli  (iooi)  84  Minn.  90,  reversing  77  Minn.  231.  This 
doctrine  seems  to  have  originated  in  a  dictum  in  Belknap  v.  Trimble  (N. 
Y.  1832)   3  Paige  577,  605. 

"Mathewson  v.  Hoffman  (1889)  77  Mich  420;  Shepardson  v.  Perkins 
(1878)   58  N.  H.  354- 

1J"An  easement  exists  for  the  benefit  of  the  dominant  estate  alone,  and 
the  servient  owner  acquires  no  right  to  insist  on  its  continuance,  or  to 
ask  for  damages  on  its  abandonment."  Cockburn  C.  J.  in  Mason  v. 
Shrewsbury,  etc.  Ry.  Co.  (1871)  L.  R  6  Q.  B.  578,  585;  Greatrex  v.  Hay- 
ward  (1853)  8  Exch.  291;  Oliver  v.  Lockie  (1849)  26  Ont.  Rep.  28.  A 
similar  conclusion  has  been  reached  in  many  of  the  American  cases. 
Peter  v.  Caswell  (1882)  38  Oh.  St.  518;  Lake  Drummond  Canal  &  Water 
Co.  v.  Burnham  (1908)  147  N.  C.  41;  Felton  V,  Simpson  supra;  Hanson 
v.  McCue  supra.     See  3  Farnham,  Waters  and  Water  Rights,  §  819. 

"The  title  to  the  submerged  soil  remains  in  the  servient  tenant,  Brook- 
ville  Hydraulic  Co.  v.  Butler  (1883)  91  Ind.  134,  and  he  is  entitled  to  any 
use  thereof  which  does  not  materially  interfere  with  the  easement,  such 
as  placing  booms  and  wharves  in  the  water,  Jordan  v.  Woodward  (1855) 
40  Me.  317,  fishing  therein,  Sullings  v.  Carter  (1895)  i°5  Mich.  392,  or 
removing  ice  therefrom.    Lathrop  v.  Haley  (1891)  81  Iowa  649. 

"This  doctrine  would  logically  result  in  the  manifest  absurdity  of  giv- 
ing to  one  against  whom  a  prescriptive  way  had  been  acquired,  the  right 
to  prevent  the  owner  of  the  easement  from  ceasing  to  use  it. 

1S3  Farnham,  Waters  and  Water  Rights,  §  827-c.  For  the  difference 
between  legal  and  equitable  estoppel,  see  10  Columbia  Law  Review  76. 

"Delaney  V.  Boston  (Del.  1839)  2  Harr.  489;  Ford  v.  Whitlock  (1855) 
27  Vt.  265.  In  a  few  cases  of  this  kind  the  courts  also  approved  of  the 
theory  of  reciprocal  easements.  Shepardson  v.  Perkins  supra;  Broadwell 
Drainage  Dist.  v.  Lawrence    (1907)    231   111.  86. 
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doubtful  if  the  theory  of  dedication  is  applicable  in  cases  where  the 
public  is  not  involved,  whereas  estoppel,  as  pointed  out  above,  is  a 
more  impregnable  ground  upon  which  to  place  this  result.  When, 
however,  the  artificial  condition  is  created  by  structures  perishable 
in  character  and  for  a  temporary  purpose,  obviously  persons  inter- 
ested have  no  right  to  act  on  the  assumption  that  it  is  permanent,  and 
if  they  do,  they  must  take  the  consequences.17  It  should  make  no  dif- 
ference that  the  dominant  tenant  remained  silent,  because  under  such 
circumstances  there  is  no  duty  to  speak;18  and  even  if  such  silence 
were  considered  a  representation,  it  would  only  be  one  of  intention, 
which,  by  the  better  view,  cannot  be  the  basis  for  an  estoppel.19 
Furthermore,  there  can  never  be  an  estoppel  when  the  party  to  whom 
the  false  representation  is  made  had  knowledge,  or  means  of  knowledge, 
of  the  true  facts,20  and  it  must  be  presumed  that  a  reasonable  man 
knows  that  an  artificial  condition  created  for  a  temporary  purpose  is 
likely  to  be  abandoned  at  any  time.21 

Although,  as  above  indicated,  an  easement  thus  acquired  may  be 
abandoned,  it  is  nevertheless  well  established  that  so  long  as  the 
dominant  tenant  chooses  to  retain  the  right,  he  cannot  vary  the  user 
to  the  surcharge  of  the  servient  estate,  but  may  be  held  strictly  within 
the  terms  of  the  fictional  lost  grant.22  Since  the  terms  of  this  grant 
are  indicated  by  the  user  made23  it  has  been  correctly  held  that  where 
there  was  no  intention  of  abandonment,  the  owner  of  a  dam  and  ease- 
ment of  fiowage  could  not  draw  off  the  water  below  the  level  at  which 
it  had  stood  during  the  prescriptive  period,  when  to  do  so  would  in- 
flict an  additional  injury  upon  the  servient  tenement;24  but  for  the 
purpose  of  making  necessary  repairs,  a  temporary  lowering  should  be 
permitted.25     Therefore,  as  the  defendant  in  the  principal  case  showed 

"3  Farnham,  Waters  and  Water  Rights,  §  827-c;  Peter  v.  Caswell 
supra. 

"Pocahontas  Light  Co.  v.  Browning  (W.  Va.  1903)  44  S.  E.  267;  Mad- 
son  v.  Spokane,  etc.  Co.   (1905)   40  Wash.  414. 

19Ewart,  Estoppel,  68;  Langdon  v.  Doud  (Mass.  1865)  10  Allen  433; 
White  v.  Ashton    (1873)    51   N.  Y.  280. 

'"Brant  v.  Virginia  Coal  &  Iron  Co.  (1876)  93  U.  S.  326,  337. 

"Peter  v.  Caswell  supra. 

a3  Farnham,  Waters  and  Water  Rights,  §  819-&. 

^Wimbledon  Conservators  v.  Dixon   (1875)    1  Ch.  R.  362. 

"Smith  v.  Youmans  (1897)  96  Wis.  103.  There  is  dictum  in  this  de- 
cision supporting  the  doctrine  of  reciprocal  easements,  and  the  case  is 
often  cited  for  that  proposition. 

^The  grant  of  an  easement  carries  with  it  the  incident  right  to  make 
necessary  repairs,  Liford's  Case  (1615)  11  Rep.  46-fe,  52-a;  Pomfret  v. 
Ricroft  (1670)  1  Wms.'s  Saund.  323,  and  this  is  equally  true  of  ease- 
ments of  fiowage.  DeBaun  v.  Bean  (N.  Y.  1883)  29  Hun  236;  Frailey  v. 
Waters  (1847)  7  Pa.  221.  The  inconvenience  resulting  from  such  repairs 
must  be  borne  by  the  servient  tenant,  Prescott  v.  White  (Mass.  1838)  21 
Pick.  341,  and  the  fact  that  the  dominant  tenant  has  not  made  use  of  the 
right  within  the  time  of  memory  does  not  extinguish  it.  McMillan  v. 
Cronin  (1878)  75  N.  Y.  474;  Prescott  v.  White  supra.  So,  the  owner  of 
a  dam  and  water  privilege  may  drain  off  the  pond  for  such  purposes,  even 
though  it  inflicts  injury  upon  other  riparian  owners,  DeWitt  v.  Bissell 
(1905)  77  Conn.  530;  State  v.  Sunapee  Dam  Co.  (1900)  70  N.  H.  458, 
but  the  injury  thus  inflicted  must  be  no  greater  than  is  reasonably  neces- 
sary. Pratt  v.  Brown  (1895)  106  Mich.  628;  Boynton  v.  Rees  (Mass.  1830) 
9  Pick.  528. 
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no  intention  of  abandoning  his  easement,  and  as  the  draining  was  not 
for  purposes  of  repair,  the  right  to  lower  the  waters  could  have  been 
denied  upon  the  ground  last  stated.26 


Cy  Pres  Doctrine  as  Applied  to  Charitable  Gifts. — The  cy  pres 
doctrine  as  to  charitable  gifts  is  in  England  applied  not  only  by  the 
Crown  by  virtue  of  its  prerogative  power  as  parens  patriae,  but  also 
by  Chancery  in  the  exercise  of  its  extraordinary  but  inherent  equity 
jurisdiction.1  Although  in  either  case  the  rules  of  approximation  to 
the  donor's  intention  are  similar,2  the  instances  in  which  the  powers 
are  exercised  are  distinct.3  Cases  where  the  administration  devolves 
upon  the  Crown  are  confined  to  those  where  no  trust  is  interposed  and 
the  charitable  objects  are  left  wholly  undefined,  or  become  so  through 
the  failure  of  the  object  particularly  designated.4  Equitable  jurisdic- 
tion on  the  other  hand  would  seem  to  depend,  in  the  orthodox  view, 
upon  the  existence  of  a  trust,5  though  the  particular  beneficiaries  may 
be  entirely  indefinite.6  In  America  it  is  the  prevailing  doctrine  that  our 
courts  have  no  equivalent  for  the  royal  prerogative,  and  that  cy  pres 
administration  is  accordingly  to  be  limited  by  the  inherent  powers  of 
equity.7  The  foregoing  distinction,  however,  is  not  recognized  in  New 
York,  where  the  doctrine  of  cy  pres  is  deemed  wholly  inapplicable,8  and 
it  has  been  overlooked  or  misapprehended  in  other  States,  where  charit- 
able gifts  have  been  administered  without  the  interposition  of  a  trust.9 

The  cy  pres  application  of  a  gift  is  the  closest  approximation  to  the 
original  plan  of  the  benefactor  which  is  reasonably  practicable.10  It 
would  seem,  therefore,  that  since,  where  a  gift  is  to  "charity"  simpli- 
citer,  the  choice  of  objects  is  limited  only  by  the  legal  definition  of  a 
charity,11  the  designation  by  the  court  of  any  charitable  object  whatso- 
ever is  a  literal  rather  than  an  approximate  fulfilment  of  the  donor's 
intention.  These  cases,  however,  are  as  a  matter  of  fact  generally 
treated  under  the  cy  pres  doctrine,12  and  the  disposal  of  such  bequests 
is  to  be  governed  by  the  testator's  predilections  so  far  as  manifested.13 

"Smith  v.  Youmans  supra. 

"Moggridge  v.  Thackwell   (1803)   7  Ves.  Jr.  36,  86. 

!Att'y  Gen'l  v.  Mathews  (1676)  2  Lev.  167;  Moggridge  v.  Thackwell 
supra,  87. 

sMoggridge  v.  Thackwell  supra. 

4Moggridge  v.  Thackwell  supra. 

5Ommaney  v.  Butcher  (1823)  Turn.  &  R.  260,  270;  Att'y  Gen'l  v.  St. 
John's  Hospital   (1865)  2  De  G.  J.  &  Sm.  *02i,  *6^. 

"Lewis  v.  Allenby  (1870)  L.  R.  10  Eq.  *668;  Harrington  v.  Pier  (1000) 
105  Wis.  485. 

'Newson  v.  Starke  (1872)  46  Ga.  88;  Grimes  v.  Harmon  (1871)  35 
Ind.  198,  220;  Dickinson  v.  Montgomery  (Tenn.  1851)  1  Swan.  348;  Hof- 
fen's  Estate   (1888)  70  Wis.  522. 

"Tilden  v.  Green   (1891)   130  N.  Y.  29. 

"State  v.  Gerard  (N.  C.  1842)  2  Ired.  Eq.  210;  Howard  v.  Am.  Peace 
Soc.  (i860)  49  Me.  288,  302. 

"Ingraham  v.  Ingraham   (1897)    169  111.  432. 

"Philpott  v.  St.  George's  Hospital  (1859)  27  Beav.  107;  Re  Ashton's 
Charity    (1859)   27  Beav.   115. 

"Story,  Eq.  Jur.,  §  1169  et  seq. 

"2  Freeman,  261   (1702)  330-&. 
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Thus  the  court  will  consider  not  only  the  terms  of  his  gift,  but  also 
such  extrinsic  evidence  as  his  known  religious  beliefs,14  his  interest  in 
a  particular  locality,15  or  in  other  charities.16  Such  uncertainty  of 
beneficiaries  may  arise  not  only  from  design,  but  from  ambiguity  in 
their  designation,17  or  from  the  fact  that  those  designated  are  non- 
existent,18 or  that  the  donor  has  shown  an  intention  to  specify  bene- 
ficiaries but  has  failed  to  do  so.19 

As  indicated  in  the  definition  given  above,  however,  the  cases  most 
typical  of  cy  pres  administration,  strictly  so  called,  are  those  where  it  is 
found  necessary,  not  to  supply  merely  the  beneficiaries,  but  to  make 
some  deviation  from  the  testator's  original  plan.  There  is  of  course  no 
justification  for  varying  the  fundamental  purpose  of  the  donor,20  and 
indeed  the  means  directed  for  effectuating  that  purpose  must  be  fol- 
lowed as  far  as  practicable,21  but  since  these  means  may  rightly  be 
regarded  as  subservient  to  the  end  in  view,22  they  may  be  varied  cy  pres 
whenever  they  fail  to  fulfil  their  function.23  Where  mere  details  of 
administration  are  so  varied,24  the  propriety  of  the  change  is  clear, 
and,  while  not  so  obvious,  it  seems  none  the  less  possible  in  certain 
cases  to  regard  a  designated  object  as  merely  a  mode  of  effectuating  a 
broader  charitable  intention,  and  consequently  as  being  open  to  modifi- 
cation cy  pres.  The  latter  situation  was  recently  presented  in  the  case 
of  Adams  v.  Page  (N.  H.  1911)  79  Atl.  838,  where  a  testator  devised 
the  residue  of  his  property  to  trustees  for  the  establishment  and  mainte- 
nance in  a  certain  town  of  a  hospital  to  be  named  for  the  donor.  The 
residuary  estate  proved  altogether  insufficient  for  the  purpose,  and 
while  the  funds  were  accumulating  in  the  hands  of  the  trustees,  a 
hospital  was  otherwise  established  in  the  same  town.  This  was  held 
to  make  the  literal  execution  of  the  trust  impracticable,  and  the  trustees 
were  accordingly  directed  to  turn  the  fund  over  to  the  existing  hospital 
for  the  maintenance  of  a  ward  to  the  donor's  memory.  But  to  justify 
this  result  it  must  be  found  that  the  testator  had  a  broader  charitable 
intention  than  to  provide  simply  for  the  institution  specified,26  an 
element  which  is  indeed  difficult  to  discover,  although  the  decision  falls 

uRe  Ashton's  Charity  supra. 

™Re  Mann,  Hardy  v.  Att'y  Gen'l  L.  R.  [1903]  1  Ch.  232. 

"Mills  v.  Farmer   (1815)   1  Men  55. 

"Simon  v.  Barber  (1828)  5  Russ.  112;  White  v.  White  (1778)  1  Br. 
C.  C.  12. 

"Loscombe  v.  Wintringham  (1850)    13  Beav.  87. 

"Att'y  Gen'l  v.  Siderfin  ( 1683)  1  Vern.  221 ;  So  too  a  failure  to  name 
a  trustee  will  be  remedied.     Baylis  v.  Att'y  Gen'l  (1741)  2  Atk.  239. 

20If  it  proves  impossible  of  accomplishment  the  gift  fails  and  falls 
into  the  residue.  Corbyn  v.  French  (1799)  4  Ves.  Jr.  418,  433;  Re 
London  Univ.  Med.  Inst.  Fund  (1908)  24  T.  L.  R  820;  Biscoe  v.  Jackson 
(1887)  L.  R.  35  Ch.  Div.  460. 

"See  Re  Lambeth  Charities  (1853)  22  L.  J.  Ch.  959;  Att'y  Gen'l  v. 
Price  (1908)  24  L.  T.  R.  763. 

22Heuser  v.  Harris   (1867)   42  111.  425,  434. 

^Att'y  Gen'l  v.  Vint  (1850)  3  De  G.  &  Sm.  704;  White  v.  White 
supra;  In  Re  Prison  Charities  (1873)  L.  R.  16  Eq.  129,  140,  argument  of 
counsel,  n.  1. 

"Ingraham  v.  Ingraham  supra. 

''Biscoe  v.  Jackson  supra. 
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well  within  the  precedents.2®  The  early  cases,  indeed,  went  to  a  length 
which  amounted  to  gross  injustice  and  for  a  time  brought  the  whole 
doctrine  into  great  disfavor.27  While  there  is  no  danger  of  such 
results  from  applications  so  conservative  as  that  made  in  the  principal 
case,  they  point  out  the  latent  dangers  of  a  variation  baaed  on  any- 
thing but  the  most  candid  investigation  of  intention. 

The  most  serious  criticism  of  the  case,  however,  is  that  the  literal 
execution  of  the  trust  does  not  appear  impossible.  Mere  insufficiency 
of  funds  has  been  held  not  to  constitute  an  obstacle,28  and  was  obviously 
not  so  considered  in  this  case.  Although  the  duplication  of  hospitals 
in  a  small  town  is  doubtless  unfortunate  it  would  seem  to  introduce 
an  element  not  of  impossibility  but  of  inexpediency,  which  is  not 
enough  to  justify  a  departure  from  the  original  plan. 


Status  of  Borrowing  Members  of  a  Building  and  Loan  Associa- 
tion.— In  the  case  of  Trustees  of  Mutual  Loan  Ass'n.  v.  Tyre  (1911) 
81  Atl.  48,  lately  decided  in  Delaware,  the  receiver  of  the  plaintiff 
association  on  its  insolvency  sought  to  foreclose  a  mortgage  given  to  it 
by  the  defendant,  one  of  its  shareholders,  as  security  for  an  advance 
of  money  from  the  company's  funds,  for  legal  interest,  and  for  the 
instalments  of  dues  usually  paid  by  all  members  of  such  organizations. 
In  adjusting  the  accounts  between  the  parties,  the  court  correctly  held 
that  the  defendant  was  not  entitled  to  credit  on  his  loan  the  payments 
of  dues,  which,  being  made  equally  by  all  shareholders  on  their  share*, 
ought  accordingly  to  be  distributed  pro  rata  on  insolvency.1  The 
problem  presented,  however,  was  complicated  by  the  system,  typical 
of  most  building  and  loan  associations,  under  which  these  advances 
were  made.  When  the  sums  of  money  paid  in,  aggregate  the  par 
value  of  a  single  share  of  stock,  the  association  is  prepared  pro  tanto  to 
lend  a  member  the  means  to  buy  or  build  his  home.  Since,  however, 
all  the  shareholders  obviously  cannot  be  supplied  at  the  same  time, 
this  privilege  is  accorded  at  periodical  distributions  to  the  member 
who  will  pay  the  highest  premium  therefor,  or  in  other  words,  will 
accept  the  smallest  amount  in  satisfaction  of  the  par  value  of  the 
stock  upon  which  the  advance  is  made.  In  the  principal  case,  the 
defendant  was  credited  with  the  full  amount  of  the  premium  and 
interest  paid. 

In  considering  the  disposition  to  be  made  of  this  premium,  the 
courts  have  reached  inconsistent  views  as  to  the  nature  of  the  trans- 
action. Thus,  the  premium  has  been  justified  as  being  paid  either  for 
the  privilege  of  obtaining  the  loan,2  or  for  the  unusual  length  of  time 
given  for  satisfying  the  advance.3  Again,  it  is  sometimes  urged  that 
the  whole  proceeding  is  in  fact  simply  a  dealing  in  partnership  funds, 

MAtt'y  Gen'l  v.  Ironmongers  Co.  (1834)  2  Mylne  &  K.  576. 
"Mills  v.  Farmer  supra;  Moggridge  v.  Thackwell  supra. 
"Grand  Prarie  Sem.  v.  Morgan   (1808)    171   111.  444,  450. 

Preston  v.  Lamano  (N.  Y.  1005)  46  Misc.  304,  approved  in  Preston 
v.  Reinhart  (N.  Y.  1905)  109  App.  Div.  781,  affirmed  in  185  N.  Y.  555; 
Marion  Trust  Co.  v.  Trustees  (1899)   *53  Ind.  96. 

*See  Security  Loan  Ass'n  v.  Lake  (1881)  69  Ala.  456. 

8See  Seventeenth  Ward  Ass'n  v.  Fitzgerald  (1901)  8  Oh.  N.  P.  160. 
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and  therefore  not  usurious.4  By  no  refinement  of  words,  however,  is 
it  possible  to  escape  the  result,  supported  by  the  great  weight  of 
authority,  that  the  premium  is  paid  for  one  thing  and  for  one  thing 
alone,  the  use  of  money,  and  is  in  no  material  way  to  be  distinguished 
from  interest  given  for  the  same  purpose.6  But,  in  view  of  a  further 
consideration,  this  is  not  sufficient  to  stamp  it  as  unlawful  and  usuri- 
ous. The  dues,  collected  into  a  fund  which  is  periodically  distributed 
to  the  members  according  to  the  premium  they  bid,  will  obviously  cease 
when  the  object  of  the  association  has  been  completed,  and  enough 
has  been  secured  by  dues  and  investments  to  furnish  to  each  share- 
holder his  loan  of  the  amount  which  he  is  willing  to  accept  in  lieu 
of  the  par  value  of  his  share;  and  it  is  possible  in  case  the  venture 
is  prosperous  that  all  the  loans  will  have  been  made  and  the  company 
dissolved  before  the  member  has  paid  in  as  much  as  the  amount  of  the 
loan  plus  legal  interest.  The  uncertainty,  then,  whether  the  advance 
will  ever  be  repaid  in  full,  leads  to  the  conclusion  that  the  transaction 
is  no  more  usurious  than  a  contract  for  the  payment  of  a  life  annuity 
in  consideration  of  a  fixed  sum.6  Of  course,  however,  when  the  form 
of  an  association  is  used  as  a  tool  by  so-called  investors  who  have  no 
intention  of  borrowing,  with  the  result  of  making  it  a  mathematical 
certainty  that  the  unfortunate  borrower  will  pay  more  than  legal 
interest,  he  should  be  credited  with  all  payments  over  and  above  the 
legal  rate,  whether  the  association  is  solvent  or  insolvent,7  on  the 
theory  that  the  transaction  is  in  fact  a  simple  loan.8  In  the  case  of 
bona  fide  associations,  however,  the  conclusion  previously  reached 
that  the  premium  is  in  substance  indistinguishable  from  interest,  fur- 
nishes a  step  in  the  further  solution  of  the  question  as  to  its  disposi- 
tion on  foreclosure  against  the  borrowing  member.  If  interest,  it 
must  be  treated  as  such.  The  shareholder  in  accepting  the  loan, 
anticipates  the  par  value  of  his  shares;  and  accordingly,  if  the  process 
is  not  void  for  usury,  can  have  no  further  claim  upon  the  price  he 
has  paid.  The  premium  has  become  part  and  parcel  of  the  associa- 
tion's assets,  of  which  the  borrowing  member  on  its  dissolution  is  no 
longer  entitled  to  a  distributive  share,9  unless  the  assets  of  the  com- 
pany exceed  the  par  value  of  the  shares. 

4Silver  v.  Barnes  (1839)  6  Bing.  [n.  c]   180. 

5Ass'n  v.  Bollinger  (S.  C.  i860)  12  Rich.  Eq.  124.  In  many  of  these 
jurisdictions  statutes  have  been  enacted  regulating  building  and  loan  asso- 
ciations and  exempting  them  from  the  effects  of  usury  laws.  Such  statutes 
are  generally  held  constitutional.  See  note  to  Spithover  v.  Jefferson  Ass'n 
26  L.  R.  A.   [n.  s.]   1135- 

"Delano  v.  Wild  (Mass.  1863)  6  Allen  1;  Homestead  Co.  v.  Linigan 
(1894)  46  La.  Ann.  11 18,  1127;  see  Simpson  v.  Kentucky  Citizen's  Ass'n 
(1897)  101  Ky.  496;  Freeman  v.  Ottawa  Ass'n  (1885)  114  111.  182.  Whether 
the  association  is  a  joint  stock  company  or  a  corporation  seems  immaterial. 
See  Patterson  v.  Workingmen's  Ass'n  (Tenn.  1885)  14  Lea  677,  696. 
Even  when  incorporated  there  is  such  an  element  of  cooperation  that  the 
associations  have  sometimes  been  styled  corporate  partnerships.  See 
Towle  v.  American  Ass'n  (1894)  61  Fed.  446. 

TU.  S.  Sav.  Co.  v.  Parr  (1901)  26  Wash.  115;  Herbert  v.  Kenton  Ass'n 
(Ky.  1875)  n  Bush  296,  303;  Kupfert  v.  Guttenberg  Ass'n  (1858)  30 
Pa.  465- 

"Simpson  v.  Kentucky  Citizen's  Ass'n  supra;  Howells  v.  Pacific  Co. 
(1900)  21  Utah  45,  57;  Lincoln  Ass'n  v.  Graham  (1878)  7  Neb.  173,  177; 
cf.  Washington  Ass'n  v.   Stanly   (1901)  38  Or.  319,  335. 

"Preston  v.  Lamano  supra. 
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The  denial  to  the  mortgagor-member,  under  the  facts  of  the  princi- 
pal ease,  of  the  right  to  credit  any  of  the  premium  in  satisfaction  of 
his  loan  would,  nevertheless,  be  so  fraught  with  hardship  as  to  excuse 
if  not  to  justify  the  illogical  decisions  attempting  to  escape  this 
result.  But  it  is  submitted  that  it  is  not  necessary  to  be  thus  illogical. 
When  a  court  of  equity,  in  order  to  bring  about  the  swift  winding  up 
of  an  insolvent  building  and  loan  association,  permits  a  receiver  to 
foreclose,  it  aids  him  to  collect  from  the  mortgagor-member,  if  he  is 
not  in  default,10  an  obligation,  not  yet  due  under  the  agreement,  in 
favor  of  an  association  which  has  failed  to  fulfil  its  contract.11 
Surely  there  can  be  no  doubt  that  in  determining  the  equities  of  the 
parties  the  court  should  take  into  consideration  the  damages  inflicted 
on  the  shareholder  by  the  association's  inability  to  perform,  and  by  the 
failure  of  the  purpose  with  which  he  became  a  member.  Evidently, 
if  this  is  so,  it  only  remains  to  determine  the  measure  of  his  damages, 
which,  it  would  seem,  should  properly  be  the  difference  between  the 
actual  market  value  of  money  at  the  time,  and  the  amount  which  he 
actually  paid.  Accordingly  the  decision  in  the  principal  case,  although 
perhaps  not  based  on  the  strictest  logic,  by  charging  the  borrower  with 
legal  interest  and  crediting  him  with  premium  and  interest  paid, 
approximated  the  correct  result.12 


Termination  of  Easements. — The  right  to  exercise  an  easement, 
which  is  an  incorporeal  hereditament  and  an  interest  in  land  within 
the  Statute  of  Frauds,  arises  by  grant,  express  or  implied,  or  by  pre- 
scription. It  is  ordinarily  terminated  by  a  release,  either  actual,  or 
presumed  from  some  user  made  of  the  servient  tenement  by  its  owner, 
adverse  to  the  enjoyment  of  the  easement,  and  it  may  be  brought  to 
an  end  by  the  destruction  of  the  particular  property  to  which  the 
easement  is  appurtenant,  or  by  the  happening  of  the  contingency  on 
which  the  cessation  is  made  by  the  grantor  to  depend.  Thus  the 
grant  of  an  easement  of  flowage  for  a  specified  mill  comes  to  an  end 
on  the  destruction  of  the  mill,1  and  an  easement  of  necessity  ceases 
with  the  circumstances  giving  rise  to  it.  Again,  it  is  well  settled  that 
an  easement  is  extinguished  by  the  union  of  the  dominant  and  servient 
estates  in  the  same  person,  since  in  the  nature  of  things  one  cannot 
have  a  right  against  his  own  land,2  though  where  the  estates  in  each 
are  not  coextensive  in   seisin,   the  easement  is   not  terminated,  but 

"While  in  the  principal  case  it  appeared  that  the  defendant  had  not 
maintained  his  payment  of  instalments,  the  court  treated  him  as  if  not  in 
default.  If  the  advanced  member  is  in  default  credit  is  only  given  on  the 
supposition  that  his  interest  at  least  equals  in  value  the  amount  he  has 
contributed.  See  Hale  v.  Gullick  (1900)  13  S.  D.  637;  U.  S.  Ass'n's 
Assignee  v.  Rowland  (1901)  109  Ky.  737.  743.  In  such  a  case  if  the 
association  is  insolvent  he  should  be  relegated  to  his  rights  as  a  shareholder. 

"See  Curtis  v.  Granite  State  Ass'n  (1897)  69  Conn.  6. 

12See  Marion  Trust  Co.  v.  Trustees  supra;  Curtis  v.  Granite  State 
Ass'n  supra;  Williamson  v.  Globe  Co.  (Tenn.  1901)  64  S.  W.  298;  cf. 
Towle  v.  American  Ass'n  supra;  Low  St.  Ass'n  v.  Zucker  (1877)  48  Md. 
448;  Preston  v.  Lamano  supra. 

'Day  v.  Walden    (1881)   46  Mich.  575. 
*Gayetty  v.  Bethune  (1817)   14  Mass.  49. 
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merely  suspended  during  the  joinder.3  So  much  is  settled  ground,  but 
in  considering  the  effect  of  non-user,  abandonment,  and  estoppel  the 
courts  have  not  always  reached  consistent  and  logical  results.  It  has 
been  said  that  where  the  easement  arises  by  prescription  it  may  be  lost 
by  mere  nonuser,  though  not  where  it  arises  by  grant,4  a  distinction5 
which  probably  arose  from  a  desire  to  protect  purchasers  of  the  record 
title,  and  which  is  clearly  unsound  on  principle,  since  in  the  case  of 
prescriptive  easements  a  grant  is  presumed,  and  a  title  thus  obtained 
should  be  as  effective  as  though  it  arose  in  express  grant.  In  any 
case,  however,  the  bare  fact  of  disuse  by  the  owner  of  the  dominant 
tenement  cannot  raise  a  presumption  of  title  against  him,  since  the 
legal  seisin  of  an  incorporeal  hereditament  is  in  him  who  has  the  title, 
until  actual  ouster.6  Indeed  the  only  inference  that  can  be  drawn  is, 
that  the  dominant  tenant  had  no  occasion  to  use  his  right. 

In  other  jurisdictions  the  courts,  rejecting  the  doctrine  of  termina- 
tion by  nonuser  but  agreeing  on  the  proposition  that  easements  may  be 
lost  by  abandonment,  differ  as  to  what  shall  be  sufficient  therefor.7 
Thus  an  intent  to  relinquish  plus  cesser  of  user  has  been  deemed  suffi- 
cient to  constitute  an  actual  abandonment  without  communication  of 
such  intention  to  the  servient  tenant,8  and  irrespective  of  any  par- 
ticular period  of  disuse.0  A  perfected  title  to  real  estate,  however, 
cannot  be  abandoned10  in  view  of  the  Statute  of  Frauds;11  and  the 
conclusion  seems  inevitable  that  an  easement,  which  is  equally  an 
interest  in  land,  should  not  be  capable  of  being  divested  in  this 
manner.12  The  doubt  that  an  easement  can  be  abandoned  is  well 
indicated  in  the  statement  frequently  met  with  that  to  deprive  the 
dominant  tenant  of  the  easement  there  must  be  an  act  on  the  part  of 
the  servient  tenant  done  in  reliance  on  a  representation  of  abandon- 
ment.13 This  theory,  while  obscured  by  the  term  abandonment,  in 
reality  amounts  to  nothing  more  than  this,  that  a  license  implied  in 
fact  permitting  the  servient  tenant  to  do  something  on  his  land  incon- 
sistent with  the  further  enjoyment  of  the  easement  by  the  dominant 
tenant  will,  after  its  execution,  estop  the  licensor  from  complaining  of 

"Thus  the  joinder  in  one  person  of  a  life  estate  in  one  tenement  and 
absolute  title  in  the  other  merely  suspends  the  easement.  Thomas  v. 
Thomas  (1835)  2  Crompt.,  M.  &  R.  34- 

*See  Smyles  v.  Hastings  (i860)  22  N.  Y.  217,  224. 

"In  some  jurisdictions  this  distinction  has  been  made  statutory.  Cal. 
Civ.  Code,  §  811  subsec.  5. 

'Arnold  v.  Stevens  (Mass.  1839)  24  Pick.  106. 

7The  judicial  confusion  on  the  subject  is  reflected  in  the  textbooks,  as 
for  example:  "There  cannot  be  abandonment  of  an  easement  without  a 
release  by  deed,  or  evidence  from  which  a  jury  can  presume  a  release." 
Goodeve,  Real  Property,  (5th  ed.)  338. 

"Jones  v.  Van  Bochove  (1894)   103  Mich.  98. 

"See  Weimer  v.  Simmons  (1895)  27  Or.  1.  However,  disuse  for 
twenty  years  has  been  regarded  as  furnishing  strong  evidence  of  an  in- 
tention to  abandon,  Pratt  v.  Sweetser  (1878)  68  Me.  344. 

"Mayor  etc.  of  Phila.  v.  Riddle  (1855)  25  Pa.  1;  cf.  Clark  v.  Hammerle 
(1865)  36  Mo.  620,  in  which  the  contrary  result  was  reached  under  the 
Spanish  law. 

"Barrett  v.  Coal  Co.   (1905)   70  Kan.  649. 

"Day  v.  Walden  supra;  see  Lovell  v.  Smith  (1858)  3  C.  B.  [n.  s.]  119. 

"Scott  v.  Moore  (1900)  68  Va.  668. 
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the  interference.  But  in  the  first  place,  it  is  impossible  to  find  any 
actual  misrepresentation,  and  furthermore,  since  a  license  to  do  some- 
thing on  the  land  of  the  licensor14  or  licensee,15  which  tends  to  create 
an  easement  in  favor  of  the  tenement  of  the  latter,  is  revocable  even 
after  it  has  been  acted  upon,  it  would  seem  that  a  license  to  interfere 
with  an  easement  should  be  no  less  revocable.  But  whether  or  not  the 
licensor  is  estopped  from  asserting  his  right  in  the  latter  case,  it  is 
difficult  to  see  how  the  estoppel  could  be  extended  to  a  purchaser  of  the 
record  title,  whether  with  or  without  notice,  since  a  license  is  personal 
merely,  and  does  not  run  with  the  land.18  It  would  therefore  seem 
that  while  an  easement  may  be  suspended  by  license,  it  is  not  thus 
terminated;  and  on  transfer  of  the  land  or,  it  is  submitted,  on  destruc- 
tion of  the  particular  improvement,  the  right  should  again  become 
enforceable,  for  the  contrary  doctrine  leads  to  the  untenable  position 
that,  under  the  fiction  of  an  estoppel,  the  release  of  an  interest  in  land 
is  effected  by  parol  in  contravention  of  the  Statute  of  Frauds.17  The 
difficulty  often  found  by  the  courts  in  applying  the  doctrine  of  abandon- 
ment is  illustrated  in  the  recent  case  of  Blenis  v.  TJtica  Knitting  Co. 
(1911)  130  N.  Y.  Supp.  740.  The  defendant,  with  the  knowledge  of 
the  plaintiff,  having  built  upon  land  over  which  the  latter  had  a  right 
of  way,  it  was  decided  that  since  there  was  not  sufficient  proof  of  an 
intention  to  abandon  and  since  the  defendant  had  not  been  led  by  the 
plaintiff  to  treat  the  servient  estate  as  free  from  the  servitude,  the 
erection  constituted  a  nuisance.  While  the  correct  result  seems  to 
have  been  reached,  the  statement  by  the  court18  that  "Such  easement 
cannot  be  lost  by  mere  nonuser  for  any  length  of  time,  but  it  may  be 
extinguished  by  abandonment  and  nonuser  for  a  period  of  twenty 
years,  under  circumstances  showing  an  intention  to  surrender  the 
easement,"  would  indicate  a  failure  to  grasp  clearly  the  principles 
upon  which,  it  is  submitted,  the  conclusion  should  have  been  based. 


Contracts  op  Foreign  Corporations  Made  Before  Compliance 
with  Local  Statutory  Conditions. — Though  a  corporation's  legal 
existence,  like  the  legislation  that  gives  it  birth,  is  bounded  by  the 
frontier  of  the  State  of  its  creation,1  yet,  in  the  absence  of  legislation, 
the  common  law  principle  of  comity,2  a  contract  of  the  foreign  cor- 
poration  would   be   secure.8     All   of   our    States,   however,   with   the 

"Minneapolis  Mill  Co.  v.  Minn.  &  St.  Louis  Ry.  Co.  (1892)  51  Minn. 
304;  Fentiman  v.  Smith  (1803)  4  East  107;  contra,  Buchanan  v.  Logans- 
port  etc.  R.  Co.  (1880)  71  Ind.  265. 

"Bridges  v.  Purcell  (N.  C.  1836)  1  Dev.  &  Batt.  492;  contra,  Morse  v. 
Copeland  (Mass.  1854)  2  Gray  302. 

"Minneapolis  &  W.  Ry.  Co.  v.  Minn.  &  St.  Louis  Ry.  Co.  (1894)  58 
Minn.  128;  see  Roffey  v.  Henderson  (1851)   17  Q.  B.  574. 

"See  Miller  v.  Auburn  &  Syracuse  R.  R.  Co.  (N.  Y.  1843)  6  Hill  61. 

"P.  745- 

*Bank  of  Augusta  v.  Earle  (1839)   13  Pet.  519. 

*Story,  Conflict  of  Laws,  38. 

'Beyond  the  home  State,  the  corporation's  acts  are  valid  or  void  as 
legislation  or  public  policy  may  determine,  Waters- Pierce  Oil  Co.  v.  Texas 
(1899)  177  U.  S.  28;  Cowell  v.  Springs  Co.  (1879)  100  U.  S.  55,  for  a 
State  can  either  admit  conditionally  or  entirely  exclude  the  corporation, 
since  it  is  not  a  "citizen"  within  the  "privileges  and  immunities"  clause  of 
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purpose  of  protecting  their  citizens4  and  procuring  means  of  service  of 
process  against  the  intruder,5  have  found  it  necessary  to  impose  condi- 
tions on  the  doing  of  business  by  corporations  chartered  abroad.  What 
amounts  to  "doing  business"6  has  received  much  judicial  attention.  It 
is  usually  said  that  one  single  act7  will  not  satisfy  the  definition;  but 
such  a  rule  should  be  limited  to  the  case  of  a  casual  and  incidental 
transaction,  for  where  the  act  is  designed  to  be  followed  by  a  series, 
the  fact  that  it  happens  to  be  the  first  should  not  exempt  it.8 

After  compliance,  of  course,  the  foreign  corporation's  contract  is 
unimpeachable;  but  if  a  corporation  invade  a  State  and  "do  business" 
without  first  having  met  the  statutory  conditions  of  entrance,  the 
status  of  the  contract,  made  under  such  circumstances,  is  a  question 
as  to  which  the  courts  a.re  not  in  harmony.  The  statutes  themselves 
are  indeed  substantially  different,9  but  apart  from  that  there  is  judicial 
conflict,  due  not  only  to  the  usual  disagreement  in  interpreting  similar 
statutes,  but  perhaps  also  to  the  varying  attitudes  of  the  several 
sections  of  the  country  towards  the  general  problem  of  corporations. 
Most  of  the  States  have  affixed  a  penalty  on  corporations  for  doing 
business  while  in  default  on  the  entrance  conditions,  without  specifi- 
cally declaring  transactions  in  the  interim  either  void  or  voidable;  and 
under  these  statutes  it  has  been  held  that  the  penalty  was  intended  to 
be  the  exclusive  punishment10  and  that  a  contract  made  before  com- 
pliance can  be  sued  on  by  the  corporation.11  This  view,  though  com- 
mended by  the  text -writers,12  seems  open  to  criticism,  for  the  affixing 
of  the  penalty,  far  from  operating  to  remove  the  prohibition  of  the 
statute,  has  in  other  cases,  in  the  absence  of  such  a  prohibition,  been 

the  constitution,  Paul  v.  Virginia  (1868)  8  Wall.  168,  though  a  "person" 
within  the  "equal  protection  of  the  laws"  provision.  Pembina  Mining  Co. 
v.  Pennsylvania  (1887)  125  U.  S.  181.  Of  course  contract  obligations  may 
not  be  impaired,  Erie  R.  R.  v.  Pennsylvania  (1893)  153  U.  S.  628,  nor 
interstate  commerce  affected.     Cooper  Mfg.   Co.  v.  Ferguson    (1885)    113 

U.  S.  727- 

The  holding  in  Paul  v.  Virginia  supra  that  a  contract  of  insurance  is 
not  interstate  commerce  gives  rise  to  the  frequency  of  insurance  cases 
in  discussions  like  the  present. 

*See  cases  cited  in  note  24. 

"Morawetz,   Private  Corporations,  §  665. 

"For  an  enumeration  of  the  decisions  defining  what  constitutes  "doing 
business,"  see  Beale,  Foreign  Corporations,  chap.  VIII. 

'Cooper  Mfg.  Co.  v.  Ferguson  supra. 

"Plow  Co.  v.  Wyland  (1904)  69  Kan.  255. 

9See  the  various  statutes  collected  and  compared  in  Beale,  Foreign  Cor- 
porations, chap.  VII. 

"Sherwood  v.  Alvis  (1887)  83  Ala.  115;  see  also  Fritts  v.  Palmer  (1889) 
132  U.  S.  282 ;  but  see  id.  dissenting  opinion,  293 ;  Union  Life  Insurance 
Co.  v.  McMillen  (1873)  24  Oh.  St.  67;  Kindel  v.  Lithographing  Co.  (1893) 
19  Colo.  310. 

"Garratt  Ford  Co.  v.  Vermont  Mfg.  Co.  (1897)  20  R.  I.  187;  State  v. 
Book  Co.  (1904)  69  Kan.  1;  Jarvis-Conklin  Mortgage  Trust  Co.  v.  Willhoit 
(1897)  84  Fed.  514,  arguing  that  the  statute  was  not  for  the  benefit  of 
particular  individuals  but  in  the  interest  of  the  State  alone.  In  Washing- 
ton, the  citizen-defendant  is  estopped.  La  France  Fire  Engine  Co.  v. 
Town  of  Mt.  Vernon  (1894)  9  Wash.  142. 

122  Morawetz,  Private  Corporations,  §  665;  6  Thompson,  Corporations, 
§  7957- 
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held  to  raise  one.13  The  holding  under  criticism  has  often  been  em- 
phatically rejected,14  sometimes  on  the  ground  that  the  legislature 
intended  to  invalidate  the  contract  and  thus  affix  a  double  penalty  on 
noncompliance,15  but  oftener  by  the  sounder  argument  that  the  cor- 
poration, in  order  to  recover,  must  plead  the  very  act  which  is  pro- 
hibited.16 It  seems  needless  to  discuss  the  policy  of  the  law  when  it  is 
distinctly  enunciated  by  a  statutory  prohibition.17  However,  if  the 
presence  of  the  penalty  is  to  affect  the  status  of  the  contract,  it  must 
be  on  the  doubtful  ground  that  it  alone  is  sufficient  to  achieve  the 
purpose  of  the  legislation,  which  is  the  protection  of  the  domestic 
citizen;  but  it  is  manifest  that  a  mere  penalty  would  be  quite  inade- 
quate, for  its  collection  by  the  State  would  not  for  instance  help  a 
citizen  who  had  contracted  with  an  irresponsible  insurance  company. 
When  the  statute  affixes  no  penalty  for  violation  of  its  conditions,  it 
would  seem  a  fortiori  that  the  corporation  could  not  recover  on  a  con- 
tract made  before  compliance.  Otherwise,  the  statute  would  be  agree- 
ably innocuous  to  the  object  of  its  restraint.18 

In  other  States,  the  statute  avoids  the  difficulty  by  expressly  declar- 
ing that  no  action  shall  be  maintainable  on  the  contract.  Here,  future 
compliance19  will  remove  the  bar  to  recovery,  and  accordingly  the 
domestic  defendant  in  alleging  non-compliance  by  the  corporation  is 
pleading  in  abatement.20  Still  other  statutes  in  terms  provide  that 
the  contracts  shall  be  void.21  Here,  then,  the  corporation  is  clearly 
without  remedy,  even  though  it  afterwards  meet  the  conditions  for 
doing  business.  It  would  seem  preferable,  however,  to  call  the  con- 
tract permanently  unenforcible  by  the  corporation  rather  than  void, 
since  the  domestic  party  to  the  contract  should  undoubtedly  recover. 
This  side  of  the  question  is  raised  in  the  recent  case  of  Central  Coal 
and  Coke  Co.  v.  Optimo  Lead  and  Zinc  Co.  (Mo.  1911)  139  S.  W.  525, 
where  it  was  held  that  the  domestic  party  can  recover  against  the 
foreign  corporation,  since  the  citizen,  in  contracting,  had  a  right  to 
assume  that  the  foreign  corporation  had  complied  with  the  law;  while 
it  is  estopped  from  pleading  its  own  wrong.22     The  court  felt  that 

"Bensley  v.  Bignold  (1822)  5  B.  &  Aid.  335;  Gregory  v.  Wilson  (1873) 
36  N.  J.  L.  315;  Pennypacker  v.  Capital  Insurance  Co.  (1890)  80  la.  56; 
see  Wald's  Pollock,  Contracts,  399. 

"Cincinnati  etc.  Co.  v.  Rosenthal  (1870)  55  111.  85;  Thorne  v.  Travelers' 
Ins.  Co.  (1875)  80  Pa.  15;  Aetna  Ins.  Co.  v.  Harvey  (i860)  11  Wis.  412; 
New  York  etc.  Ass'n  v.  Cannon  (1897)  99  Tenn.  344. 

"Cincinnati  etc.  Co.  v.  Rosenthal  supra. 

"Dudley  v.  Collier  (1888)  87  Ala.  431,  apparently  rejecting  the  doctrine 
of  Sherwood  v.  Alvis  supra;  Delaware  etc.  Co.  v.  Bethlehem  etc.  Co. 
(1902)  53  Atl.  533;  see  also  cases  cited  in  note  14;  and  cf.  Langton  v. 
Hughes  (1813)  1  Maule  &  Selw.  593;  Melchior  v.  McCarty  (1872)  31 
Wis.  252. 

"See  Ex  parte  Neilson   (1854)  3  De  G.  M.  &  G.  556. 

"British  Columbia  Bank  v.  Page   (1877)   6  Ore.  431. 

"Simplex  Dairy  Co.  v.  Cole  (1898)  86  Fed.  739;  contra,  Heileman  Brew- 
ing Co.  v.  Peimeisl  (1901)  85  Minn.  121. 

*°Wood  Mowing  Machine  Co.  v.  Caldwell   (1876)   54  Ind.  270. 

"Ashland  Lumber  Co.  v.  Detroit  Salt  Co.  (1902)  114  Wis.  66;  Oakland 
etc.  Co.  v.  Wolf  Co.  (1902)   118  Fed.  239. 

^Berry  v.  Knight  Templars'  etc.  Co.  (1891)  46  Fed.  439;  Marshall  v. 
Reading  Fire  Ins.  Co.   (N.  Y.  1894)  78  Hun  83. 
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logically  a  void  contract  is  of  course  a  nullity,23  but  it  unhesitatingly 
declared  that  nevertheless  the  citizen  could  recover,  since  the  very 
purpose  of  the  statute  is  to  put  him  in  the  advantageous  position  of 
being  able  to  sue  while  protected  against  suit.24  This  is  the  result 
generally  reached,  and  unquestionably  it  only  works  clear  justice. 
The  confusion  in  the  cases  is  due  to  the  undiscriminating  use  of  the 
words  "void"  and  "voidable";  but  the  thread  of  correct  theory  running 
through  the  maze  is  that  where  the  statute  prohibits  the  doing  of  busi- 
ness the  contract,  unless  specially  saved,  is  unenforcible  by  the  cor- 
poration, with  or  without  accompanying  penalty,  but  enforcible  by  the 
citizen,  the  legislation  being  preferential  in  his  favor.  Thus  the 
intent  of  the  statute,  gathered  from  its  four  corners,  shows  a  voidable 
and  not  a  void  contract  as  the  answer  to  our  inquiry. 

^See  Holmes  J.  in  Chase's  Elevator  Co.  v.  Boston  Tow  Boat  Co. 
(1890)   152  Mass.  428. 

24Pennypacker  v.  Capital  Ins.  Co.  supra;  Watertown  Fire  Ins.  Co.  v. 
Rust  (1892)  141  111.  85;  Marshall  v.  Reading  Fire  Ins.  Co.  supra;  Union 
Life  Ins.  Co.  v.  McMillen  supra. 


RECENT  DECISIONS. 

Jerome  Michael,  Editor-in-Charge. 
John  Vance  Hewett,  Associate  Editor. 

Appeal  and  Error — Payment  of  Fine — Effect  on  Right  to  Appeal. — 
The  accused  was  convicted  of  a  misdemeanor.  After  payment  of  the 
fine,  he  sought  to  appeal.  Held,  the  payment  did  not  constitute  a 
waiver  of  the  right  to  appeal.  John-son  v.  State  (Ala.  1911)  55 
So.  226. 

In  civil  causes  one  in  whose  favor  a  judgment  is  rendered,  is 
estopped  from  prosecuting  an  appeal  by  accepting  satisfaction  thereof, 
Ruckman  v.  Alwood  (1867)  44  111.  183;  Caill  v.  Oakley  (1884)  97  N.  Y. 
633,  unless  he  repays  or  tenders  the  money  recovered.  Murphy's  Heirs 
v.  Murphy's  Adm'r  (1871)  45  Ala.  123.  But  a  judgment  debtor  does 
not  waive  his  right  to  appeal  by  paying  the  amount  thereof,  whether 
before,  Hayes  v.  Nourse  (1887)  107  N.  Y.  577,  or  after  execution  has 
issued,  Richeson  v.  Ryan  (1852)  14  111.  74;  Grim  v.  Semple  (1874)  39 
la.  570,  and  after  reversal  he  can  compel  the  appellee  to  make  resti- 
tution, as  the  payment  is  regarded  as  involuntary.  Keener,  Quasi- 
Contracts,  417;  Clark  v.  Penney  (N.  Y.  1826)  6  Cow.  297.  In  crim- 
inal actions,  however,  it  has  been  held  that  as  payment  extinguishes 
the  judgment,  leaving  nothing  to  appeal  from,  and  as  the  appellant 
can  not  recover  the  money  so  paid,  and  hence  could  derive  no  benefit 
from  reversal,  the  courts  will  not  hear  the  appeal,  since  they  will  not 
decide  a  purely  speculative  question.  State  v.  Westfall  (1873)  37  la. 
575;  Batesburg  v.  Mitchell  (1900)  58  S.  C.  564;  State  v.  Conkling 
(1894)  54  Kan.  108.  The  only  difference  between  appeals  in  civil  and 
criminal  actions  after  the  judgment  is  paid  would  therefore  seem  to 
be  that  in  the  latter,  the  amount  of  the  fine  may  not  be  recovered  by 
the  appellant  if  the  judgment  is  reversed.  Bigby  v.  U.  S.  (1902)  188 
U.  S.  400.  The  right  to  appeal,  however,  cannot  be  based  on  this 
consideration,  and  this  view  overlooks  the  fact  that  the  law  pre- 
sumes that  an  erroneous  judgment  is  injurious  per  se  and  that  the 
accused  will  be  damnified  by  its  continuance  against  him  unreversed. 
Barthelemy  v.  People  (N.  Y.  1842)  2  Hill  248;  Page  v.  People  ex  rel. 
(1881)  99  HI.  418.  It  is  therefore  by  no  means  a  speculative  question, 
as  the  court  in  the  principal  case  properly  held. 

Bankruptcy — Discharge  of  Bankrupt — Effect  on  Surety. — The 
plaintiff  dissolved  an  attachment  on  the  defendant's  property  upon 
receiving  a  bond  with  sureties,  conditioned  upon  final  judgment. 
More  than  four  months  later  the  defendant  received  his  discharge 
under  the  Bankruptcy  Act,  which  provides  that  the  liability  of  a 
surety  shall  not  be  altered  thereby.  Act  of  1898,  c.  541  §  16  (30  Stat, 
at  L.  550).  Held,  a  special  judgment  with  a  perpetual  stay  of  execu- 
tion should  be  given  to  render  the  sureties  liable.  Butterick  Pub.  Co. 
v.  E.  F.  Bowen  Co.  (R.  1.  1911)  80  Atl.  277. 

Although  generally  a  discharge  in  bankruptcy  prevents  any  judg- 
ment against  the  bankrupt,  Odell  v.  Wootten  (1868)  38  Ga.  224;  Fisse 
v.  Einstein  (1878)  5  Mo.  App.  78,  the  Bankruptcy  Acts  are  construed 
as  not  prohibiting  the  enforcement  of  an  attachment  lien  secured 
before  the  four  months  period.    Peck  v.  Jenness  (1849)  7  How.  612; 
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Daggett  v.  Cook  (1870)  37  Conn.  341.  It  seems  equally  desirable  to 
enforce  securities  substituted  for  the  attachment  lien.  Zollar  v. 
Janvrin  (1869)  49  N.  H.  114.  Accordingly,  as  the  discharge  does  not 
destroy  the  debt,  but  merely  bars  the  creditor's  remedies  against  the 
bankrupt's  person  or  property,  Stem  v.  Smith  &  Co.  (1907)  225 
111.  430;  Kraus  v.  Torry  (1906)  146  Ala.  548,  there  is  no  valid  reason 
why  the  obligation  should  not  be  recognized  by  a  special  judgment,  if 
a  perpetual  stay  of  execution  against  the  bankrupt  is  also  issued  to 
effectuate  his  statutory  exemption.  Such  procedure,  while  protecting 
the  insolvent,  would  effect  a  performance  of  the  condition  upon  which 
depends  the  liability  of  the  sureties,  who  have  expressly  taken  the  risk 
of  their  principal's  insolvency.  It  therefore  accords  alike  with  the 
spirit  of  the  Bankruptcy  Acts  and  the  intention  of  the  parties.  Ken- 
drick  &  Roberts  v.  Warren  Bros.  (1909)  110  Md.  47;  In  re  Marshall 
Paper  Co.  (1900)  102  Fed.  872.  By  adopting  this  view,  the  court  in 
the  principal  case  avoided  a  troublesome  dilemma,  since  otherwise  it 
must  have  denied  the  creditor  any  rights  under  the  bond,  thus  subject- 
ing him  to  a  hardship,  or  else  have  enforced  it  by  resorting  to  a  some- 
what strained  interpretation  of  its  terms,  treating  as  a  condition  subse- 
quent that  which  the  parties  intended  as  a  condition  precedent.  Fisse 
v.  Einstein  supra;  Knapp  v.  Anderson  (N.  Y.  1876)  7  Hun  295. 

Carriers — Common  and  Private  Carriers — Status  of  a  Chartered 
Ship. — The  libelant,  who  had  chartered  a  vessel  to  carry  a  load  of 
wood,  brought  suit  against  the  ship  for  loss  of  the  cargo.  Held,  the 
ship  was  not  a  common  carrier.  The  Boyal  Sceptre  (D.  C.  S.  D.  N.  Y. 
1911)  187  Ted.  224. 

As  distinguished  from  a  private  carrier  who  has  never  professed  to 
serve  all,  or  who  merely  carries  goods  occasionally  as  an  incidental 
occupation,  Fish  v.  Clark  (1872)  49  N.  Y.  122;  Allen  v.  Sackrider 
(1867)  37  N.  Y.  341,  a  common  carrier  is  one  who  holds  himself  out 
as  willing  to  carry  for  hire  for  all  persons  indifferently.  Story,  Bail- 
ments, (9th  ed.)  §  495.  Thus  while  the  general  carriage  of  goods  by 
sea  is  undoubtedly  a  public  calling,  Gage  v.  Tirrell  (Mass.  1864)  9 
Allen  299;  Elliott  v.  Rossell  (N.  Y.  1813)  10  Johns.  1,  it  must  be 
determined  in  each  case  that  the  particular  ship  owner  has  held  him- 
self out  as  ready  to  serve  all,  either  by  declarations,  Ingate  v.  Christie 
(1850)  3  Car.  &  K.  61,  by  the  previous  conduct  of  the  business,  Howth 
v.  Franklin  (1885)  20  Tex.  798,  or,  as  in  the  case  of  a  railroad,  by 
the  common  usage  in  like  business.  1  Hutchinson,  Carriers,  (3rd  ed.) 
§  76.  It  is  clear,  therefore,  that  the  mere  chartering  of  a  ship  does  not 
constitute  an  undertaking  to  serve  the  public  in  a  like  manner.  Lamb 
v.  Parkman  (1857)  1  Spr.  Cir.  Ct.  Eep.  243;  Sumner  v.  Caswell  (1884) 
20  Fed.  249;  Story,  Bailments,  (9th  ed.)  §  501;  Angell,  Carriers, 
(5th  ed.)  §  89.  Although  there  is  authority  for  the  view,  it  would  seem 
erroneous  to  hold  as  a  conclusion  of  law  that  where  the  entire  ship 
is  chartered,  the  owner  is  not  a  common  carrier,  for  in  every  case  the 
question  of  common  carriage  is  a  question  of  fact.  Howth  v.  Franklin 
supra.  For  example,  if  the  ship  which  is  chartered  had  always  been 
employed  in  public  service,  it  is  rational  to  regard  the  transaction  as 
merely  a  shipment  of  sufficient  goods  to  fill  the  ship  and  in  this  case, 
of  course,  the  character  of  the  common  carrier  is  not  changed,  since 
he  cannot  by  contract  convert  himself  into  a  private  carrier,  and  since 
in  analogous  cases  the  law  regards  the  substance,  and  not  the  form 
of  the  transaction.    1  Hutchinson,  Carriers,  (3rd  ed.)  §§  44,  83. 
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Charities — Cy  Pres  Doctrine. — A  testator  bequeathed  his  residuary 
estate  to  trustees  for  the  establishment  and  maintenance  in  a  certain 
town  of  a  hospital  to  be  named  for  the  donor.  The  fund  proved  wholly 
insufficient  for  the  purpose,  and  another  hospital  having  subsequently 
been  built  in  the  town  and  the  literal  execution  of  the  trust  having 
thereby  been  made  impracticable,  it  was  decreed  that  the  trustees 
should  turn  over  the  fund  to  the  hospital  already  built,  for  the  main- 
tenance of  a  ward  in  the  donor's  memory.  Held,  this  disposition  was 
proper  under  the  cy  pres  doctrine.  Adams  v.  Page  (N.  H.  1911) 
79  Atl.  838.     See  Notes,  p.  773. 

i'lict  of  Laws — Statutes — Extraterritorial  Effect  of  Statutes 
Restricting  the  Kicht  of  Marriage. — An  action  for  the  annulment  of 
a  marriage  was  brought  under  the  New  York  statute  declaring  void 
from  the  date  of  the  decree  of  a  court  of  competent  jurisdiction,  the 
marriage  of  one  under  eighteen.  (N.  Y.  Consol.  Laws,  Dom.  Rel.  Law 
§  7).  The  plaintiff,  who  was  under  eighteen  and  domiciled  in  New 
York,  married  in  Washington  the  defendant,  who  was  domiciled  in 
Maryland.  The  marriage  was  valid  by  the  laws  of  the  District  of 
Columbia  and  of  Maryland,  and  the  parties  intended  to  reside  in  the 
latter  State.  Held,  a  demurrer  to  the  action  must  be  sustained.  Reid 
v.  Reid  (N.  Y.  1911)  72  Misc.  214.     See  Notes,  p.  767. 

Constitutional  Law — Due  Process  of  Law — Term  of  Imprisonment 
Dependent  on  Medical  Examination. — A  statute  provided  that  a 
woman  convicted  of  vagrancy  should  be  committed  to  a  hospital  for 
not  over  twelve  months,  or  until  cured,  upon  a  physician's  report  that 
she  was  afflicted  with  a  communicable  venereal  disease.  (Laws  of 
1910,  c.  659  §  79.)  Otherwise  the  maximum  sentence  was  fixed  at  six 
months.  Held,  two  judges  dissenting,  the  prisoner  was  not  deprived 
of  liberty  without  due  process  of  law.  People  ex  rel.  Barone  v.  Fox 
(1911)  129  N.  Y.  Supp.  646. 

It  is  well  established  that  due  process  need  not  in  all  cases  be 
judicial  process.  See  People  v.  Reetz  (1901)  127  Mich.  87;  afFd  188 
U.  S.  505.  Thus  administrative  agencies  may  determine  a  convicted 
prisoner's  sanity,  State  v.  Lyons  (1904)  113  La.  959;  Nobles  v.  Georgia 
(1897)  168  U.  S.  398,  or  questions  involving  the  liberty  of  aliens, 
who  are  assumed  to  be  entitled  to  due  process.  See  U.  S.  ex  rel.  v. 
Williams  (1904)  194  U.  S.  279;  U.  S.  v.  Ju  Toy  (1905)  198  U.  S. 
263.  While  a  ministerial  officer  may  not  be  empowered  finally  to  de- 
termine without  a  hearing  a  question  of  identity  as  decisive  of  the 
length  of  imprisonment,  Matter  of  Kenny  (N.  Y.  1898)  23  Misc.  9; 
afFd  36  App.  Div.  624;  cf.  People  ex  rel.  v.  Fox  (N.  Y.  1902)  77  App. 
Div.  245,  statutes  intended  to  protect  the  public  health  are  regarded 
more  liberally.  Accordingly,  the  legislature  may  provide  for  a  per- 
son's removal  to  a  pest  house  upon  the  final  and  summary  determina- 
tion of  a  health  officer  that  he  suffers  from  a  dangerous  contagious 
disease,  Haverty  v.  Bass  (1876)  66  Me.  71;  see  Brown  v.  Purdy 
(1856)  8  N.  Y.  St.  Rep.  143,  and  in  such  cases  the  courts  will  review 
only  the  bona  fides  and  reasonableness  of  the  determination.  Beeks  v. 
DicMnson  County  (1906)  131  la.  244;  Valentine  v.  Englewood  (1908) 
76  N.  J.  L.  509.  However,  the  urgent  necessity  which  alone  vindicates 
such  procedure  is  not  discoverable  in  the  present  case  to  justify  the 
summary  means  adopted  by  the  statute.     It  can,  therefore,  be  upheld 
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only  by  employing  the  strained  interpretation  of  the  prevailing  opin- 
ion which  construes  it  as  permissive  rather  than  mandatory. 

Constitutional  Law — Equal  Protection  of  the  Law — Grant  of 
Power  to  License. — The  defendants  were  convicted  under  a  statute 
providing  that  the  commissioners  of  fisheries  "may  grant  or  refuse  to 
grant  licenses  to  catch"  lobsters.  Held,  the  statute  was  constitutional. 
State  v.  Kofines  (K.  I.  1911))  80  Atl.  432. 

To  regulate  certain  businesses  and  acts,  a  State,  under  its  police 
power,  may  require  those  engaging  in  them  to  obtain  its  license,  the 
bestowal  of  which  it  may  leave  to  an  administrative  agency.  Powell, 
Admin.  Exercise  of  Police  Power,  24  Harv.  L.  Rev.  269.  But  since  a 
grant  to  such  a  body  of  absolute  and  arbitrary  power  would  be  a  legis- 
lative authorization  of  discrimination,  violating  the  constitutional 
guaranty  of  equal  protection  of  the  laws,  see  Yick  Wo  v.  Hopkins 
(1886)  118  U.  S.  356,  and  since  statutes  should  be  constitutionally 
construed  whenever  possible,  an  act  like  that  under  consideration  should 
be  interpreted  as  conferring  merely  the  power  to  exercise  in  the 
premises  a  discretion  subject  to  judicial  review  if  abused.  Cf.  Lieber- 
mann  v.  Van  De  Carr  (1905)  199  U.  S.  552.  Even  this  power,  however, 
is  too  broad  when  material  rights  or  the  ordinary  and  innocuous 
occupations  are  the  subject  of  regulation.  Schaezlein  v.  Cabaniss 
(1902)  135  Cal.  466;  Matter  of  Frazee  (1886)  63  Mich.  396.  With 
reference  to  these  the  administrative  body  must  act  according  to 
definite  and  uniform  standards  prescribed  by  the  legislature,  or  fre- 
quently, as  where  expert  knowledge  is  necessary  for  intelligent  action, 
by  itself,  Isenhour  v.  State  (1901)  157  Ind.  517,  but,  if  essential  to 
administrative  efficiency,  see  Wilson  v.  Eureka  City  (1899)  173  TJ.  S. 
32;  Buttfield  v.  Stranaham  (1904)  192  U.  S.  470,  and  if  that  which  is 
regulated  may  be  entirely  prohibited,  as  an  inherently  vicious  thing, 
Crowley  v.  Christensen  (1890)  137  U.  S.  86,  or  if  it  is  a  mere  privilege 
like  that  involved  in  the  principal  case,  In  re  Flaherty  (1895)  105  Cal. 
558;  Geer  v.  Connecticut  (1895)  161  TJ.  S.  519,  the  administrative 
agency  may  be  empowered  to  grant  or  deny  licenses  in  its  discretion, 
having  in  view  only  the  facts  of  each  case,  and  only  its  bona  fides  may 
be  judicially  reviewed.  Cf.  Commrs.  v.  Covey  (1891)  74  Md.  262. 
That  such  a  power  may  be  abused  does  not  make  the  statute  which 
confers  it  unconstitutional  as  a  denial  of  equal  protection.  State  v. 
Briggs  (1904)  45  Ore.  366.  The  statute  in  the  principal  case  there- 
fore is  open  to  no  valid  objection  on  constitutional  grounds. 

Constitutional  Law — Power  of  a  State  to  Compel  Witnesses  to 
Testify  in  Another  Jurisdiction. — The  plaintiff  asked  for  subpoena 
requiring  a  non-resident  then  in  New  York,  to  appear  and  testify 
in  a  criminal  action  pending  in  Massachusetts.  N.  Y.  Code  Criminal 
Proc.  §  618-a  provides  that  such  subpoena  shall  issue  upon  the  request  of 
any  State  bordering  on  New  York  and  having  a  similar  statute.  Held, 
one  judge  dissenting,  the  statute  was  constitutional.  Comw.  v.  Klaus 
(1911)  130  N.  Y  Supp.  713. 

That  a  sovereign's  jurisdiction  in  personam  is  commonly  con- 
ceived of  as  bounded  by  its  territorial  borders,  is  due  to  the  lack 
of  its  power  ordinarily  to  compel  the  extraterritorial  performance  of 
an  act.  Power  and  jurisdiction,  however,  are.  not  synonymous  and 
it  is  because  of  a  lack  of  the  former  rather  than  of  the  latter  that 
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courts  of  equity  generally  will  not  order  an  act  to  be  done  abroad. 
R.  R.  Co.  v.  Hammond  (1877)  58  Ga.  523;  11  Columbia  Law  Remi.w 
262.  This  conception  of  jurisdiction  is  apparently  embodied  in  those 
cases  where  the  sovereign  has  ordered  the  conveyance  of  land  situated 
elsewhere,  Massie  v.  Watts  (1810)  6  Cranch  198,  or  the  production  of 
books  from  beyond  its  borders.  Consolidated  Rendering  Co.  v.  Ver- 
mont (1908)  207  U.  S.  541.  It  would  therefore  seem  that  since  the 
statute  in  question  authorizes  merely  the  exercise  of  a  jurisdiction 
recognized  by  the  law  of  the  land,  it  is  not  violative  of  due  process. 
2  Willoughby,  Constitution,  §§  460,  461;  11  Columbia  Law  Review 
352.  Nor  does  the  statute  abridge  the  privileges  and  immunities  of 
the  citizens  of  the  several  States,  since  this  constitutional  provision 
forbids  only  discrimination  in  the  making  or  the  enforcing  of  laws. 
Slaughter  House  Cases  (1872)  16  Wall.  36,  74.  A  more  serious  ob- 
jection to  the  enactment,  however,  appears  in  the  constitutional  pro- 
hibition of  compacts  made  between  the  States  without  the  consent 
of  Congress.  It  has  been  held  that  any  action  in  consequence  of 
intercourse  and  arrangement  with  foreign  countries  constitutes  an 
agreement  within  the  meaning  of  this  section,  even  though  there  be 
no  binding  civil  contract.  People  ex  rel.  v.  Curtis  (1872)  50  N.  Y. 
321;  Holmes  v.  Jennison  (1840)  14  Pet.  540.  Therefore,  since  the 
statute  requires  both  reciprocal  legislation  and  action  in  response  to 
a  request  by  another  State,  it  would  seem  that  a  compact  of  the 
kind  prohibited  has  been  made. 

Contempts — Performance  of  Lawful  Act  as  Contempt — Spite 
Fence. — The  plaintiff  sought  the  removal  of  a  spite  fence  erected 
by  the  defendant  to  deter  the  former  from  persisting  in  a  suit  against 
the  latter.  Held,  the  erection  of  the  fence  while  not  tortious  per  se, 
was  a  contempt  of  court  and  it  should  be  removed.  Wilson  v.  Irwin 
(Ky.  1911)  138  S.  W.  373. 

In  as  much  as  motive  was  immaterial  in  the  law  of  torts,  and  the 
presence  of  malice  was  not  sufficient  to  render  unlawful  an  other- 
wise lawful  act,  it  was  well  settled  at  common  law  that  the  erection 
of  a  spite  fence  for  whatever  purpose  gave  the  injured  party  no  right 
of  action.  Burdick,  Torts,  45;  Letts  v.  Kessler  (1898)  54  Oh.  St.  73. 
In  many  States  in  this  country,  however,  this  rule  has  either  been 
changed  by  legislation,  or  rejected  by  the  courts,  which  seem  to  limit 
property  rights  by  injecting  into  the  law  of  torts  a  rule  of  moral 
conduct.  Barger  v.  Barrington  (1909)  151  N.  C.  433;  Flaherty  v. 
Moran  (1890)  81  Mich.  52.  This  departure  from  the  common  law 
rule  may  perhaps  be  accounted  for  by  the  fact  that  the  doctrine  of 
ancient  lights,  which  in  England  furnished  sufficient  cause  for  the 
removal  of  such  obstructions,  never  obtained  in  this  country,  so  that 
the  courts  have  been  only  too  eager  to  enjoin  them  as  a  nuisance. 
Rideout  v.  Knox  (1889)  148  Mass.  368.  Although  the  construction 
of  such  a  fence  in  those  jurisdictions,  under  circumstances  tending  to 
obstruct  the  course  of  justice,  might  also  be  deemed  a  contempt, 
Comw.  v.  Feely  (1815)  2  Va.  Cas.  1 ;  Haskett  v.  State  (1875)  51  Ind. 
176,  it  is  beyond  the  power  of  a  court  to  punish  as  such  the  exercise  of 
an  undoubted  legal  right.  People  v.  HacTcley  (1861)  24  N.  Y.  74; 
Bourlier  v.  Macauley  (1891)  91  Ky.  135.  It  would  therefore  seem 
that  the  court  in  the  principal  case,  having  declared  that  the  con- 
struction of  a  spite  fence  was  not  tortious  per  se,  was  not  justified 
in  punishing  as  a  contempt  its  erection  even  under  such  peculiar 
circumstances. 
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Contempts — Quasi- Judicial  Bodies — Power  to  Punish  for  Con- 
tempt.— A  county  board  of  tax  equalization,  authorized  by  statute  to 
subpoena  witnesses  while  hearing  appeals  from  assessments,  ordered 
the  petitioner  to  testify  and,  upon  his  refusal,  committed  him  for 
contempt.  Held,  one  judge  dissenting,  the  power  to  punish  for  con- 
tempt was  impliedly  conferred  with  the  power  to  subpoena  witnesses. 
Ex  parte  Sanford  (Mo.  1911)  139  S.  W.  376. 

Where  an  administrative  officer  is  vested  with  discretion  in  the 
discharge  of  his  duties,  his  acts  are  regarded  as  quasi-judicial.  School 
District  v.  Lambert  (1895)  28  Ore.  209;  DeWeese  v.  Smith  (1899) 
97  "Fed.  309.  Thus,  a  board  of  equalization  exercises  quasi-judicial 
functions  in  determining  appeals  from  previous  valuations.  Langen- 
berg  v.  Decker  (1891)  131  Ind.  471.  While  courts  of  record  have  in- 
herently a  power  to  punish  for  contempt,  Cartwright's  Case  (1873)  114 
Mass.  230,  which  may  be  conferred  upon  inferior  courts  by  statute, 
Ex  parte  Robertson  (1889)  27  Tex.  App.  628,  this  power  may  not, 
by  the  weight  of  authority,  be  granted  to  non-judicial  agencies 
although  they  exercise  quasi-judicial  functions.  Whitcomb's  Case 
(1876)  120  Mass.  118;  Langenberg  v.  Decker  supra.  Nor  is  the  fact 
that  grand  juries  and  notaries  public  may  punish  their  contemnors  in- 
consistent with  this  view,  since  they  are  regarded  as  an  integral  part 
of  the  judicial  system.  See  Ex  parte  Krieger  (1879)  7  Mo.  App.  367. 
The  underlying  reason  in  any  case  for  denying  the  legislature's  right 
to  grant  the  power  to  punish  for  contempt  is  that  such  power  is  purely 
judicial,  belonging  exclusively  to  courts  except  where  the  constitution 
has  conferred  it  upon  the  legislature,  and  it  is  not  incident  to  the 
mere  exercise  of  a  judicial  function.  Whitcomb's  Case  supra;  Kil- 
bourn  v.  Thompson  (1880)  103  U.  S.  168;  In  re  McClean  (1888)  37 
Fed.  648.  It  would  seem,  therefore,  that  the  power  to  punish  for 
contempt  could  not  have  been  given  expressly  to  the  equalization 
board,  but  assuming  the  opposite  to  be  true,  it  is  nevertheless  difficult 
to  sustain  the  conclusion  of  the  court  that  this  power  may  be  con- 
ferred by  implication.  In  re  Mason  (1896)  43  Fed.  510;  Noyes  v. 
Byxbee  (1877)  45  Conn.  382 ;  Ex  parte  Mallinkrodt  (1855)  20  Mo.  493. 

Corporations — Non-Compliance  of  Foreign  Corporations  with 
Statutory  Conditions — Status  of  Contracts  Made  While  in  De- 
fault.— A  foreign  corporation  having  contracted  with  a  citizen  before 
complying  with  the  requirements  for  doing  business  in  the  State,  the 
plaintiff,  in  privity  with  the  corporation,  sought  to  have  the  contract 
set  aside  as  void.  Held,  the  contract  was  only  voidable  at  the  election 
of  the  citizen.  Central  Coal  and  Coke  Co.  v.  Optimo  Lead  and  Zinc 
Co.  (Mo.  1911)  139  S.  W.  525.    See  Notes,  p.  779. 

Dedication — Gift  by  Plat  to  Railroad — Acceptance. — In  injunction 
proceedings  the  plaintiff  company  claimed  a  strip  of  land  bordering 
its  right  of  way  by  reason  of  a  statutory  dedication  in  a  town  plat. 
Held,  the  plaintiff  was  not  entitled  to  relief  as  it  did  not  prove  an 
acceptance  of  the  dedication.  Iowa  Central  Ry.  Co.  v.  Homan  (la. 
1911)  131  N.  W.  878. 

Statutory  dedication  extends  the  principles  of  common  law  dedica- 
tion in  that  the  latter  confers  but  a  right  in  the  nature  of  an  ease- 
ment, St.  Mary  v.  Jacobs  (1871)  L.  R.  7  Q.  B.  47;  Patrick  v.  T.  M. 
C.  A.  (1899)  120  Mich.  185,  192,  and  vests  that  only  in  the  public, 
Elyton  Land  Co.  v.  South  etc.  R.  R.  Co.  (1891)  95  Ala.  631,  while 
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the  former  may  convey  the  legal  title,  Des  Moines  v.  Hall  (1868)  24 
la.  234,  even  to  a  private  corporation.  Morgan  v.  R.  R.  Go.  (1877) 
96  U.  S.  716;  Railroad  v.  Baker  (1904)  183  Mo.  312.  For  either  form 
of  dedication  to  be  effective,  there  must  be  a  clear  intention  to 
dedicate,  10  Columbia  Law  Review  365,  and  an  acceptance,  unless 
excused  by  statute,  by  the  donee.  Manderschid  v.  Dubuque  (1870) 
29  la.  73;  Russell  v.  Ry.  Co.  (1903)  205  111.  155,  165.  The  necessity 
of  acceptance  is  often  based  upon  the  erroneous  view  that  dedication 
is  an  application  of  the  doctrine  of  estoppel.  See  Wilder  v.  St.  Paul 
(1866)  12  Minn.  192,  200.  While  it  is  true  that  the  dedicator  may 
be  estopped  from  denying  the  fact  of  dedication  as  against  individuals 
whom  he  has  induced  to  act  upon  belief  of  its  existence,  Grogan  v. 
Hay  ward  (1880)  4  Fed.  161;  Russell  v.  Ry.  Co.  supra,  dedication  does 
not  depend  upon  estoppel.  Angell,  Highways,  (3rd  ed.)  §  156.  It 
is  also  said  that  dedication  is  a  grant,  peculiar  in  that  there  need  be 
no  grantee  in  esse,  and  that,  like  grants  by  deed,  it  must  be  accepted  to 
be  effectual.  Cincinnati  v.  White  (1832)  6  Pet.  431.  However,  dedica- 
tion seems  in  its  essence  a  method  sui  generis  of  transferring  in- 
terests in  land,  which  is  distinct  from  grants  and  in  the  development 
of  which  acceptance  became  an  essential  element  for  the  practical 
reasons  that  otherwise  burdens  might  be  imposed  upon  unwilling 
donees  and  that  some  limit  had  to  be  placed  upon  the  dedicator's 
right  to  revoke  his  gift.  Angell,  Highways,  (3rd  ed.)  §  135;  Littler 
v.  Lincoln  (1883)  106  HI.  353.  Whatever  the  true  theory,  however, 
it  is  clear  that  by  failing  to  prove  acceptance,  the  plaintiff  in  the 
principal  case  failed  to  establish  its  cause  of  action. 

Easements — Nature  of  Easements  in  Gross — Specific  Perform- 
ance.— The  defendant  attempted  to  revoke  the  exclusive  right  to  main- 
tain bill  boards  on  his  land  which  he  had  given  to  the  plaintiff  by 
contract,  and  made  a  similar  agreement  with  another  company.  The 
plaintiff  sought  injunctive  relief  against  both  parties  who  had  pro- 
ceeded to  tear  down  its  bill  boards.  Held,  since  the  right  created 
was  an  easement  in  gross  and  not  a  mere  contract  right,  the  injunc- 
tion should  issue.  Borough  Bill  Board  Co.  v.  Levy  (1911)  129  N.  Y. 
Supp.  740. 

The  so-called  easement  in  gross  has  never  been  recognized  in  Eng- 
land as  a  true  easement,  which  is  an  interest  in  land,  but  it  is  deemed 
a  mere  contract  right,  not  even  assignable.  Rangeley  v.  Midland  Ry. 
Co.  (1868)  L.  R.  3  Ch.  316;  Hill  v.  Tupper  (1863)  2  H.  &  C.  121; 
Ackroyd  v.  Smith  (1850)  10  C.  B_  164.  The  nature  of  the  servitude 
in  question  has  rarely  been  determined  in  the  United  States,  for 
easements  are  construed  as  appurtenant  to  a  dominant  estate  when- 
ever possible.  Wagner  v.  Hanna  (1869)  38  Cal.  111.  A  liberal  view 
has  been  taken  in  several  States  regarding  the  assignability  of  the 
right  to  take  water,  Goodrich  v.  Burhank  (Mass.  1866)  12  Allen  459; 
Poull  v.  Moukley  (1873)  33  Wis.  482;  Bank  v.  Miller  (1881)  6  Fed. 
545;  7  Columbia  Law  Review  537,  but  this  is  consistent  with  the 
conception  of  the  easement  in  gross  as  a  contract  right.  But  see 
Washburn,  Easements,  11.  Although  in  a  few  instances  greater  rights 
have  been  attached  to  easements  in  gross  than  can  be  justified  by 
principles  of  contract,  Willoughby  v.  Lawrence  (1886)  116  HI.  11; 
Standard  Oil  Co.  v.  Buchi  (1907)  72  N.  J.  Eq.  492,  and  although 
an  early  case  even  declared  it  inheritable,  White  v.  Crawford  (1813) 
10  Mass.  189,  the  general  view  in  this  country  is  clearly  that  taken 
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in  England.  Garrison  v.  Rudd  (1858)  19  III.  558;  Tenicum  Fishing 
Co.  v.  Carter  (1869)  61  Pa.  21;  Boatman  v.  Lasley  (1873)  23  Oh. 
St.  614.  It  would  seem,  therefore,  that  to  hold  the  right  under  con- 
sideration something  more  than  a  mere  contract  right,  is  to  ignore 
the  true  character  of  an  easement  in  gross.  However,  since  a  court 
of  equity  might  have  taken  jurisdiction  to  enforce  the  contract  be- 
cause of  the  speculative  character  of  the  damages  flowing  from  its 
breach,  Adderley  v.  Dixon  (1824)  1  Sim.  &  S.  607,  and  could  then 
have  protected  it  from  any  interference,  the  decree  of  the  court  in  the 
principal  case  is  not  unjustifiable. 

Easements — Termination — Abandonment  and  Estoppel. — The  de- 
fendant, with  the  knowledge  of  the  plaintiff,  built  upon  land  over 
which  the  latter  had  a.  right  of  way.  Held,  there  was  not  sufficient 
evidence  to  constitute  an  abandonment  of  the  easement.  Blenis  v. 
Utica  Knitting  Co.  (1911)  130  N.  Y.  Supp.  740.    See  Notes,  p.  777. 

Equity — Adjustment  of  the  Affairs  of  an  Insolvent  Building  and 
Loan  Association. — The  plaintiff  receiver  brought  a  scire  facias  on  a 
mortgage  given  by  the  defendant  to  secure  payment  of  dues  and 
interest  on  an  advance  to  him  of  the  par  value  of  his  shares  in  the 
insolvent  association.  Held,  the  defendant  should  be  charged  with 
legal  interest  on  the  amount  advanced  and  credited  with  the  premium 
and  all  payments  of  interest.  Trustees  of  Mutual  Loan  Ass'n  v.  Tyre 
(Del.  1911)  81  Atl.  48.     See  Notes,  p.  775. 

Equity — Jurisdiction  to  Award  Damages — Balance  of  Convenience. — 
The  plaintiff  sought  damages  in  addition  to  an  injunction  restraining 
the  defendant  from  continuing  a  nuisance.  Held,  the  court's  jurisdic- 
tion to  award  damages  failed  upon  its  determination  that  public  con- 
venience precluded  injunctive  relief.  Union  Planters'  Bank  &  Trust 
Co.  v.  Memphis  Hotel  Co.  (Tenn.  1911)  139  S.  W.  715. 

While  a  court  of  equity  has  no  jurisdiction  over  tort  or  contract 
actions  brought  solely  for  conpensatory  damages,  Root  v.  Railway  Co. 
(1881)  105  U.  S.  189,  it  may  award  such  compensation  as  incidental 
to  injunctive  relief.  Richi  v.  Chattanooga  Brewing  Co.  (1900)  105, 
Tenn.  651.  However,  the  power  to  give  damages  is  not  dependent  on 
the  issuance  of  the  injunction,  for  if  at  the  inception  of  the  suit  the 
plaintiff  had  valid  grounds  for  invoking  equity's  aid,  although  they 
subsequently  disappear,  the  court  is  not  thereby  ousted  of  jurisdiction 
and  may  grant  money  relief.  McCarthy  v.  Gaston  Ridge  Mill  Co. 
(1904)  144  Cal.  542;  Clark  v.  Wooster  (1888)  119  U.  S.  323.  But  one 
cannot  confer  power  on  the  court  to  give  damages  by  asserting,  in  his 
pleadings,  an  equity  which  never  existed.  Campbell  v.  Rust  (1899) 
95  Va.  653.  Although  the  theory  of  the  early  cases  was  that  equity, 
having  once  acquired  jurisdiction,  gave  relief  as  a  matter  of  grace,  it 
afterwards  became  established  that  upon  proof  of  the  existence  of  a 
nuisance,  an  injunction  would  issue  as  a  matter  of  right.  Campbell 
v.  Seaman  (1876)  63  N.  Y.  568.  While  the  later  position  has  been 
relaxed  in  some  States  by  the  doctrine  of  "balance  of  convenience," 
this  consideration  would  not  seem  to  furnish  a  test  of  jurisdiction,  and 
it  is  of  importance  only  in  determining  the  proper  relief  to  be  given. 
This  principle  finds  illustration  in  analogous  cases  where  damages  are 
given,  though  an  injunction  is  denied  because  of  laches.     New  York 


RECENT  DECISIONS.  791 

City  v.  Pine  (1901)  185  U.  S.  93.  The  contrary  view,  which  is  that 
advanced  in  the  principal  case  and  which  is  not  without  precedent, 
Clifton  Iron  Co.  v.  Dye  (1888)  87  Ala.  468;  Fish  v.  Hartford  (1898) 
70  Conn.  720,  not  only  results  from  a  confusion  of  rights  and  remedies, 
but  operates  harshly  in  that  it  creates  a  jurisdictional  fact  which  will 
often  be  beyond  the  powers  of  the  complainant  to  determine.  See 
Lane  v.  Mich.  Traction  Co.  (1903)  135  Mich.  70;  Fox  v.  Holcomb 
(1875)  32  Mich.  494;  Roberts  v.  Dove  (1909)  116  N.  Y.  Supp.  468. 

Evidence — Burden  of  Proof — Insanity  of  Testator. — Upon  proof 
that  the  testator  had  been  insane  before  and  after  making  the  will,  the 
jury  was  instructed  that  the  proponent  must  show  by  the  preponder- 
ance of  evidence  that  it  was  executed  during  a  lucid  interval.  Held, 
the  charge  was  erroneous.  In  re  Murphy's  Estate  (Mont.  1911)  116 
Pac.   1004. 

Since  the  proponent  of  a  will  seeks  to  prevent  the  common  law 
descent  of  property,  Williams  v.  Robinson  (1870)  42  Vt.  659,  he  has 
the  burden  of  proving  the  competency  required  of  the  testator  by 
statute.  Crowninshield  v.  Crowninshield  (Mass.  1854)  2  Gray  524. 
But  see  In  re  Colbert's  Estate  (1905)  31  Mont.  461.  Nevertheless, 
after  proof  of  the  formal  execution  of  the  will,  he  is  aided  by  a  pre- 
sumption of  sanity  which  is  generally  recognized,  Oesell  v.  Baugher 
(1905)  100  Md.  677;  Milton  v.  Hunter  (Ky.  1877)  13  Bush  163,  but 
which,  in  a  number  of  jurisdictions,  may  be  raised  only  by  additional 
evidence.  Williams  v.  Robinson  supra;  and  see  4  Wigmore,  Evidence, 
§  2500.  Its  effect  is  to  relieve  the  proponent  of  the  duty  of  first  offer- 
ing proof  of  the  testator's  sanity,  by  creating  a  prima  facie  case,  and 
to  force  the  contestant  to  give  evidence  sufficient  to  raise  a  doubt  in 
the  minds  of  the  jury.  Thayer,  Prelim.  Treat.  Evid.,  381-384;  Perkins 
v.  Perkins  (1859)  39  N.  H.  163.  As  this  presumption  is,  by  the  better 
view,  but  a  rule  of  law  which  operates  only  on  the  burden  of  going 
forward  with  the  evidence,  leaving  unaffected  the  onus  probandi, 
Thayer,  Prelim.  Treat.  Evid.,  ubi  supra,  the  proponent  at  this  point 
must  affirmatively  show  his  testator's  capacity  without  assistance  from 
the  presumption,  which  has  no  evidentiary  weight.  Henning  v. 
Stephenson  (1904)  118  Ky.  318;  Entwhistle  v.  Meikle  (1899)  180  HI.  9; 
Chrisman  v.  Chrisman  (1888)  16  Ore.  137;  contra,  Hopkins  v.  Grimes 
(Ky.  1852)  13  B.  Mon.  257.  As  general  or  habitual  insanity  is  pre- 
sumed to  continue,  Duffield  v.  Morris  (Del.  1838)  2  Harr.  375,  evidence 
of  its  existence  before  the  execution  of  the  will  has  been  held  to  create 
a  doubt  sufficient  to  require  proof  of  a  lucid  interval.  Orabill  v.  Barr 
(1846)  5  Pa.  441.  However,  the  court  in  the  principal  case  properly 
held  that  intermittent  insanity  could  not  be  said  as  a  matter  of  law 
to  have  this  effect.    Murphree  v.  Sinn  (1894)  107  Ala.  424. 

Husband  and  Wife — Separation  Agreement — Action  by  Wife  for 
Support  of  Minor  Children. — A  wife,  having  received  the  custody  of 
minor  children  under  a  separation  agreement,  sought  reimbursement 
for  their  support  from  her  husband.  Held,  the  wife  was  a  volunteer 
and  could  not  recover.    Smith  v.  Smith  (Ga.  1911)  71  S.  E.  869. 

Although  in  England  a  father's  obligation  to  support  minor 
children  is  only  moral,  9  Columbia  Law  Review  185,  in  America, 
generally,  the  duty  is  legal  as  well.  Alvey  v.  Hartwig  (1907)  106  Md. 
254;  Brown  v.  Brown   (Ga.  1909)   64  S.  E.  1093;  but  see  Finch  v. 
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Finch  (1853)  22  Conn.  411.  In  both  countries,  however,  the  father 
alone  was  entitled  to  the  corresponding  rights  of  custody  and  services. 
Comw.  v.  Briggs  (Mass.  1834)  16  Pick.  203;  Gomw.  v.  Hart  (Pa. 
1880)  14  Phila.  352.  Even  if  he  has  waived  these  rights  by  voluntary 
separation,  or  has  lost  them  as  a  result  of  divorce  proceedings  awarding 
custody  to  the  wife,  his  duty  continues,  De  Manneville  v.  De  Manne- 
ville  (1804)  10  Ves.  Jr.  52;  People  v.  Chegary  (N.  Y.  1836))  18  Wend. 
637,  since  he  cannot  plead  his  own  wrong  to  avoid  his  liability. 
Pretzinger  v.  Pretzinger  (1887)  45  Oh.  St.  452.  On  the  other  hand, 
the  duties  and  rights  of  the  wife  arose  only  on  the  death  of  the 
husband,  Gleason  v.  City  of  Boston  (1887)  144  Mass.  25;  but  see 
contra,  Harris  v.  Harris  (1869)  5  Kan.  46,  and  during  his  life  she 
could  compel  him  to  provide  for  their  future  support.  7  Columbia 
Law  Keview  429.  It  is  equally  clear  that  she  should  be  allowed  to 
recover  in  an  action  quasi  ex  contractu  for  the  past  support  of  the 
children,  although  they  are  not  interested  in  the  cause,  and  although 
the  father  has  not  refused  to  support  them,  unless  she  has  acted 
voluntarily  and  without  request.  Quin  v.  Hill  (N.  Y.  1886)  4  Dem. 
69;  Irvine  v.  Angus  (1899)  93  Fed.  629.  Having  determined  that  the 
wife  in  the  principal  case  had  so  acted,  the  conclusion  of  the  court  is 
doubtless  sound. 

Master  and  Servant — Simple  Appliances — Promise  to  Eepair — As- 
sumption of  Risk. — The  plaintiff  continued  working  with  a  defective 
ladder  relying  on  the  defendant's  promise  to  repair  it.  Held,  the 
plaintiff  did  not  assume  the  risks  of  the  ladder,  though  it  was  a  simple 
appliance.  Barr  v.  Pen  Carbon  Manifold  Go.  (N.  J.  1911)  80  Atl.  930. 
It  has  been  denied  that  a  master  is  under  any  duty  with  reference  to 
appliances  of  a  simple  character.  See  Vanderpool  v.  Partridge  (1907) 
79  Neb.  165;  Lynn  v.  Sugar  Ref.  Go.  (1905)  128  la.  501.  It  would 
seem,  however,  that  he  must  always  exercise  a  care  commensurate  with 
the  risks  of  the  instrumentality  furnished,  1  Labatt,  Master  and 
Servant,  §§  14,  16,  and  that  its  simplicity  is  important  only  to  show 
that  its  dangers  were  so  obvious  that  the  servant  must  have  assumed 
the  risks  therefrom  ab  initio,  Electric  Go.  v.  Murphy  (1888)  115  Ind. 
566,  or  that  he  was  guilty  of  contributory  negligence  in  continuing 
its  use,  though  promised  that  it  would  be  repaired.  Hannigan  v.  Smith 
(N.  Y.  1898)  28  App.  Div.  176;  McCarthy  v.  Washburn  (N.  Y.  1899) 
42  App.  Div.  252.  There  is  nevertheless  authority  for  the  view  that 
in  the  case  of  simple  machinery,  the  general  rule  that  the  master's 
undertaking  to  mend  defects  suspends  the  doctrine  of  assumption  of 
risks  and  shifts  all  responsibility  to  him,  1  Labatt,  Master  and  Ser- 
vant, §  424;  Clarice  v.  Holmes  (1862)  7  Hurl.  &  N.  937,  is  not 
applicable.  McGill  v.  Traction  Co.  (1908)  79  Oh.  St.  293;  Kistner  r. 
Amer.  Steel  Foundries  (1908)  233  HI.  35.  This  apparently  results 
from  a  confusion  of  the  doctrines  of  assumption  of  risk  and  con- 
tributory negligence.  See  4  Columbia  Law  Review  306.  Although 
a  promise  to  repair  clearly  does  not  affect  the  defence  of  contributory 
negligence,  Railway  Co.  v.  Brentford  (1898)  79  Tex.  619,  there  ap- 
pears no  sound  reason  why  its  operation  upon  the  doctrine  of  assump- 
tion of  risk  should  depend  upon  the  degree  of  intricacy  of  the 
instrumentality,  Brouseau  v.  Kellogg  Co.  1909)  158  Mich-  312,  for 
the  difference  between  simple  and  complicated  implements  is  no  longer 
important  when  the  servant  appreciates  that  they  are  dangerous  to 
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further  use.  Louisville  Hotel  Co.  v.  Kaltenbrun  (Ky.  1904)  80  S.  W. 
1163.  The  court  in  the  principal  case  therefore  properly  ignored  such 
a  distinction. 

Mortgages — Deed  of  Trust — Tender  after  Default. — The  plaintiff 
defaulted  in  the  payment  of  one  of  several  notes  to  secure  which  he 
had  delivered  to  the  defendant  a  trust  deed  accompanied  by  a  contract 
giving  the  latter  the  option  to  declare  the  entire  debt  due  upon  such 
default.  Having  advertised  the  land  for  sale,  the  defendant  refused 
tender  of  the  defaulted  payment.  Held,  the  plaintiff  was  not  entitled 
to  injunctive  relief.  Lee  v.  Security  Bank  and  Trust  Co.  (Tenn. 
1911)  139  S.  W.  690. 

A  trust  deed  of  land  given  to  secure  a  debt  is  dealt  with  as  a 
mortgage,  the  separate  defeasance  agreement  being  regarded  as  incor- 
porated in  the  deed  itself,  Union  Co.  v.  Sprague  (1884)  14  R.  I.  452; 
Hoffman  Co.  v.  Mackall  (1855)  5  Oh.  St.  124;  Erskine  v.  Townsend 
(1806)  2  Mass.  493;  2  Story,  Eq.  Jur.,  (13th  ed.)  §  1018,  and  effect 
is  now  everywhere  given  to  a  provision  therein  that  the  entire  debt 
should  mature  on  the  default  of  any  payment.  Houston  v.  Curran 
(1902)  101  HI.  App.  203;  Lincoln  v.  Corbitt  (1903)  31  Tex.  Civ.  App. 
352;  Campbell  v.  West  (1890)  86  Cal.  197.  If  the  acceleration  of 
maturity  is  not  automatic  on  default,  but  depends  upon  the  exercise  of 
an  option  given  to  the  creditor,  the  latter  may  evidence  his  choice,  as 
in  the  principal  case,  by  advertising  the  property  for  sale  under  the 
trust  deed.  Fowler  v.  Woodward  (1880)  26  Minn.  347.  It  follows  that 
in  those  jurisdictions  where  a  mortgage  gives  but  a  lien,  which  may 
be  extinguished  by  tender  of  the  debt  even  after  default,  thereby 
defeating  foreclosure  proceedings,  the  debtor  should  be  required  to 
tender  the  amount  of  the  entire  obligation.  Thomas,  Mortgages,  (2nd 
ed.)  §  400;  Wittmeier  v.  Tidwell  (1906)  150  Ala.  253;  10  Columbia 
Law  Review  252.  Nevertheless,  tender  of  more  than  the  amount  de- 
faulted has  been  declared  unnecessary.  Whelan  v.  Reilly  (1876)  61 
Mo.  565.  In  a  strict  common  law  jurisdiction,  however,  offer  of  pay- 
ment will  not  have  this  effect,  since  upon  default  the  conditional  title 
conveyed  by  the  mortgage  is  rendered  absolute,  and  the  mortgagor  is 
left  to  his  equity  of  redemption.  Maynard  v.  Hunt  (Mass.  1827)  5 
Pick.  240;  1  Jones,  Mortgages,  (6th  ed.)  §§  892,  893.  Accordingly, 
as  the  principal  case  arose  in  a  common  law  jurisdiction,  see  Schilling 
v.  Darmody  (1898)  102  Tenn.  439;  1  Jones,  Mortgages,  (6th  ed.)  51, 
tender  would  have  been  ineffectual  regardless  of  its  amount. 

Negligence — Railroad  Crossings — Giving  of  Statutory  Warning  as 
Due  Care. — The  deceased  was  killed  by  the  defendant's  train  at  a 
crossing  the  dangers  of  which  had  been  increased  by  the  company's 
erection  of  buildings  which  obstructed  the  view.  Held,  the  defendant 
was  bound  to  observe  only  the  statutory  precautions  unless  it  had 
created  extraordinary  dangers  which  rendered  them  an  insufficient  pro- 
tection. Kyle  v.  Lehigh  Valley  B.  B.  Co.  (N.  J.  1911)  80  Atl.  934. 
Although  it  has  been  held  that  a  railroad  company  is  bound  to  give 
only  the  warning  prescribed  by  statute  when  crossing  a  public  highway, 
C.  &  A.  B.  B.  Co.  v.  Bobinson  (1883)  106  111.  142,  this  view  has  not 
only  been  repudiated  in  the  same  jurisdiction,  Chicago,  etc.  B.  B.  Co. 
v.  Perkins  (1888)  125  111.  127,  but  has  been  uniformly  denied.  Shaber 
v  St.  Paul,  etc.  By.  Co.  (1881)  28  Minn.  103 ;  Grank  Trunk  By.  Co.  v. 
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Ives  (1892)  144  U.  S.  408.  Although  a  carrier  generally  cannot  be 
charged  with  negligence  when  it  has  given  the  statutory  signals,  it  is 
not  excused  from  taking  other  precautions  when  necessary,  Richard- 
son v.  N.  Y.  C.  R.  R.  Co.  (1871)  45  N.  Y.  846,  for  the  legislature 
cannot  arbitrarily  determine  in  advance  what  shall  in  every  case  con- 
stitute the  reasonable  prudence  which  a  railroad  company  must  exer- 
cise. Grand  Trunk  v.  Ives  supra.  The  effect  of  such  enactments  is 
therefore  only  to  impose  liability  for  failure  to  give  the  statutory 
warning,  I.  G.  R.  R.  Go.  v.  Benton  (1873)  69  111.  174,  and  the  carrier's 
common  law  duty  remains  unchanged.  Erie  R.  R.  Co.  v.  Weinstein 
(1909)  166  Fed.  271;  Linfield  v.  Old  Colony  R.  R.  Corp.  (Mass. 
1852)  10  Cush.  562.  It  would  accordingly  seem  that  the  conclusion 
reached  in  the  principal  case,  in  so  far  as  it  embodies  this  principle, 
is  correct.  The  court  goes  further,  however,  and  reiterates  the  rule  of 
its  jurisdiction,  that  the  statutory  warning  is  sufficient  unless  the 
railroad  company  itself  has  created  the  unusual  peril.  Hires  v.  Atlan- 
tic City  R.  R.  Co.  (1901)  66  N.  J.  L.  30;  Penn.  R.  R.  Co.  v.  Mat- 
thews (1873)  37  N.  J.  L.  531.  It  is  difficult  to  support  this  view,  and 
sound  reason  demands  that  unusual  precaution  be  taken  against  un- 
usual danger  whatever  its  origin.  Chicago,  etc.  Ry.  Go.  v.  Netolicky 
(1895)  67  Fed.  165;  Thompson  v.  N.  Y.  C.  R.  R.  Co.  (1888)  110  N.  Y. 
636. 

Nuisance — Public  Nuisance — Consequential  Damage  as  Special 
Damage — When  Violation  op  Ordinance  Creates  Tort  Liability. — 
An  ordinance  providing  for  special  licenses  for  taxicab  systems  re- 
stricted the  operation  of  the  licenses  to  specified  points.  The  defend- 
ant company  not  only  violated  the  terms  of  the  ordinance  but  also 
blocked  the  streets.  The  plaintiff,  holding  a  general  license,  sought 
to  have  the  nuisance  abated,  alleging  loss  of  trade  as  a  special  damage. 
Held,  the  action  was  not  maintainable.  Hefferon  v.  New  York  Taxi- 
cab  Co.  (1911)  130  N.  Y.  Supp.  710. 

The  unauthorized  obstruction  of  a  public  highway  is  clearly  a 
public  nuisance,  Wood,  Nuisances,  73,  but  it  is  elementary  that  it  will 
not  give  rise  to  a  private  action  in  the  absence  of  special  damage  to  the 
plaintiff.  Burdick,  Torts,  (2nd  ed.)  408;  Forth  v.  Manhattan  Ry.  Go. 
(N.  Y.  1890)  26  J.  &  S.  366.  It  seems,  however,  that  not  only  is 
very  slight  injury  now  a  sufficient  basis  for  a  private  action,  Hughes 
v.  Heiser  (Pa.  1808)  1  Binn.  463,  but  that  it  is  immaterial  whether 
the  loss  be  consequential  or  direct.  Pittsburgh  v.  Scott  (1845)  1  Pa. 
309;  contra,  Hubert  v.  Groves  (1794)  1  Esp.  148.  Since  the  sole  ob- 
ject of  not  allowing  every  member  of  the  public  to  bring  suit  in 
such  a  case,  is  to  prevent  multiplicity  of  actions,  1  Coke,  Institutes, 
56-a,  this  relaxation  of  the  old  common  law  rule  seems  well  founded 
in  reason.  However,  the  plaintiff  in  the  principal  case  could  not 
have  been  brought  within  the  scope  of  this  liberal  view,  for  the 
nuisance  bore  no  causal  relation  to  his  loss.  And  while  it  might  be 
argued  that  the  ordinance  operated  to  create  a  duty,  the  breach  of 
which  would  give  rise  to  tort  liability,  Evans  v.  Watte  (1892)  83 
Wis.  286;  Osborne  v.  Van  Dyke  (1901)  113  la.  557,  which  could 
properly  furnish  a  basis  for  equity  jurisdiction  because  of  the  con- 
tinuing character  of  the  tort  and  the  resulting  inadequacy  of  legal 
remedies,  Pomeroy,  Eq.  Jur.  (Stud,  ed.)  §  1338;  see  Clowes  v.  Stafford- 
shire Co.  (1872)  L.  R.  8  Ch.  App.  125,  142,  the  duty  clearly  was 
owed  only  to  those  whom  the  legislative  body  intended  to  protect, 
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Pollock,  Torts,  (8th  ed.)  28,  and  it  is  difficult  to  see  how  the  plain- 
tiff might  have  been  included  in  that  class. 

Parent  and  Child — Adoption — Statute  Denying  Children  Adopted 
Abroad  the  Right  of  Inheritance. — As  the  Alabama  statute  of 
descents  denies  the  right  of  inheritance  to  children  adopted  abroad, 
the  plaintiffs,  to  support  their  claim  to  property  of  their  foster  father 
situated  in  Alabama,  relied  upon  a  contract  alleged  to  have  resulted 
from  the  adoption  proceedings  in  Louisiana,  in  which  the  plaintiff 
promised,  in  pursuance  of  the  statute,  to  invest  them  with  the  rights 
of  legitimate  children  in  his  estate.  Held,  they  could  not  recover. 
Hood  et  al.  v.  McGehee  et  al.    (C.  C.  N.  D.  Ala.  1911)  189  Fed.  205. 

Since  an  adopted  child  usually  occupies,  with  reference  to  the 
property  of  the  adoptive  parent,  the  same  position  as  a  child  born  in 
lawful  wedlock,  Virgin  v.  Marwick  (1903)  97  Me.  578;  Morrison  v. 
Sessions  (1888)  70  Mich.  297,  and  since  full  effect  is  generally  given 
extraterritorially  to  the  status  of  adoption,  Ross  v.  Ross  (1880)  129 
Mass.  243;  Van  Matre  v.  Sankey  (1893)  148  111.  536,  such  a  child 
ordinarily  inherits  the  foster  parent's  property  wherever  situated.  As 
the  status  created  is  not  the  source  of  the  child's  rights  but  is  rather 
the  sum  of  them,  2  Austin,  Jurisp.,  706,  974,  it  is  clear  that  the 
ultimate  purpose  of  an  adoption  is  to  confer  such  rights  as  the 
status  comprehends.  Accordingly,  when  the  adoption  proceedings  are 
defective  equity  has  specificially  enforced  the  foster  parent's  agree- 
ment to  confer  upon  the  child  the  rights  comprehended  by  the  status 
of  adoption.  Chehak  v.  Battles  (1907)  133  la.  107;  Healey  v.  Simpson 
(1892)  113  Mo.  340;  contra,  Albring  v.  Ward  (1904)  137  Mich.  352. 
In  the  principal  case,  however,  the  promise  of  the  intestate  was  sub- 
stantially that  prescribed  by  the  statute  regulating  adoption,  and  it 
was  therefore  not  competent  for  the  court  to  find  in  the  adoption 
proceedings  an  intention  to  confer  upon  the  plaintiff  rights  other 
than  those  which  the  statute  gave  to  adopted  children.  As  these 
rights  which  the  plaintiff  acquired  upon  the  execution  of  the  in- 
testate's promise  did  not  entitle  them  to  the  land  in  Alabama,  their 
claim  was  properly  held  invalid. 

Partnership — Bankruptcy — Double  Proof  of  Quasi-Contractual 
Claim. — The  plaintiff  deposited  securities  with  a  partnership  which 
wrongfully  pledged  them.  Having  proved  his  claim,  sounding  in  quasi- 
contract,  against  the  now  bankrupt  partnership,  he  sought  to  prove 
also  against  the  individual  estate  of  a  bankrupt  partner.  Held,  the 
claim  could  not  be  proved.  Reynolds  v.  New  York  Trust  Co.  (C.  C 
A.  1st  Ct.  1911)  188  Fed.  611. 

While  generally  the  tort  may  be  waived,  and  suit  brought  in  an 
action  quasi  ex  contractu,  when  the  converted  property  has  been  sold, 
many  courts  repudiate  this  principle  when  the  tort-feasor  has  kept  or 
consumed  it.  Jones  v.  Hoar  (Mass.  1827)  5  Pick.  285;  Hutton  v. 
Wetherald  (Del.  1848)  5  Harr.  38.  Logically,  as  the  principal  case 
decided,  if  the  defendant  has  been  enriched,  the  form  of  the  benefit  is 
immaterial.  Braithwaite  v.  Akin  (1893)  3  N.  D.  365.  Where  the  tort 
is  a  partnership  act,  the  liability  of  the  partners  is  joint  and  several, 
Burdick,  Liability  of  Partners,  11  Columbia  Law  Review  101,  and, 
upon  waiver,  their  resulting  quasi-contractual  obligation  would  seem 
of  the  same  character.    Keener,  Quasi-Contracts,  200.    Although  one  of 
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several  tort-feasors  is  liable  on  a  contract  arising  ex  lege  only  to  the 
extent  of  his  enrichment,  Keener,  Quasi-Contracts,  ubi  supra,  he 
must  answer  for  the  full  value  of  the  property  if  his  agent  received  it 
for  him.  Nat.  Trust  Co.  v.  Gleason  (1879)  77  N  Y.  400.  Since  each 
partner  is  the  agent  of  all  in  partnership  transactions  and  since,  in  the 
absence  of  statute,  the  firm  is  not  an  entity,  Burdick,  Partnership,  81 
et  seq.,  the  enrichment  of  the  partnership  is  truly  the  enrichment  of 
its  members.  Their  quasi-contractual  obligation  being  joint  and  several, 
it  should  be  provable  against  their  individual,  as  well  as  against 
partnership,  assets.  See  In  re  Coe  (1909)  169  Fed.  1002;  In  re  Coe 
(1910)  183  Fed.  745;  cf.  Matter  of  Blackford  (N.  Y.  1898)  35  App. 
Div.  330;  In  re  Hirschman  (1900)  104  Fed.  69.  The  court  in  the 
principal  case  based  the  contrary  view  on  the  fact  that  after  joint 
judgment  in  tort  against  the  partners  they  cannot  be  sued  severally. 
This  seems  of  little  importance,  however,  since  execution  may  be 
issued  against  each  of  them,  Livingston  v.  Bishop  (N.  Y.  1806)  1 
Johns.  290,  thus  showing  the  real  nature  of  their  liability.  Matter  of 
Blackford  supra. 

Prescription — Water  Eights — Reciprocal  Easements. — The  defend- 
ant by  means  of  a  dam  impounded  the  waters  of  a  lake  during  the  pre- 
scriptive period,  thus  creating  upon  the  plaintiff's  land  a  larger  arti- 
ficial lake,  about  which  the  latter  made  expensive  improvements.  The 
plaintiff  sought  to  recover  damages  resulting  from  the  defendant's 
draining  said  lake.  Held,  if  the  defendant  maintained  the  lake  ad- 
versely, the  plaintiff  acquired  by  the  same  act  a  reciprocal  easement 
to  have  the  artificial  conditions  continued.  Fin  &  Feather  Club  v. 
Thomas  (Tex.  1911)  138  S.  W.  150.    See  Notes,  p.  770. 

Taxation — Transfer  Tax — Personal  Property  of  Wife. — The  State 
attempted  to  tax  the  personal  estate  of  a  wife  who  died  intestate, 
leaving  a  husband  but  no  descendants,  under  an  act  taxing  property 
transferred  by  will  or  under  the  interstate  laws.  Held,  the  property 
was  exempt  from  taxation.  Matter  of  Green  (N.  Y.  1911)  114  App. 
Div.  232. 

At  common  law  marriage  operated  as  an  absolute  gift  to  the 
husband  of  all  personal  property  in  the  wife's  possession  at  any  time 
during  coverture,  Co.  Litt.,  (Hargrave's  13th  ed.)  351-6,  but  since  a 
chose  in  action  was  not  assignable,  Bracton,  f.  58-6,  it  could  not  vest 
in  the  husband  by  marriage,  Richards  v.  Richards  (1831)  2  B.  &  Ad. 
447;  Hayward  v.  Hayward  (Mass.  1838)  20  Pick.  517,  so  that  it 
would  seem  that  he  received  merely  a  right  in  the  nature  of  a  power 
of  attorney  to  reduce  it  to  possession  during  coverture.  This  right 
would  be  destroyed  by  the  wife's  death,  and  the  property  would  pass 
to  her  administrator  under  the  intestate  laws,  but  the  husband  had, 
by  the  rules  of  descent  and  distribution,  an  absolute  right  to  be  ap- 
pointed to  that  position,  and  might  administer  the  property  for  his 
own  benefit,  subject  only  to  his  wife's  debts.  Sir  George  Sand's 
Case  3  Salk,  21;  Andrew  Ognel's  Case  (1587)  4  Co.  Rep.  48.  In  New 
York,  however,  the  common  law  rule  has  given  way  to  the  anomalous 
view  that  title  to  a  wife's  choses  in  action,  as  well  as  to  her  choses 
in  possession,  vests  in  the  husband  upon  marriage.  Vallance  v.  Bausch 
(N.  Y.  1859)  28  Barb.  633 ;  Ryder  v.  Hulse  (1862)  24  N.  Y.  372.  Al- 
though this  doctrine  may  be  explained  by  the  fact  that  choses  in 
action  are  now  assignable,  this  consideration  has  not  been  deemed  in 
most  jurisdictions  a  sufficient  reason  for  changing  the  nature  of  the 
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rights  given  the  husband  by  the  early  common  law.  Smart  v.  Trantner 
(1888)  L.  R.  40  Ch.  Div.  165.  Moreover,  the  New  York  Married 
Womens'  Acts  of  1848  and  1849,  while  granting  a  feme  covert  the  sole 
and  exclusive  power  of  disposal  of  the  property  during  coverture,  left 
the  husband's  rights  acquired  therein  by  virtue  of  the  marriage  other- 
wise unaffected.  Vallance  v.  Bausch  supra;  Ryder  v.  Hulse  supra. 
It  is  therefore  clear  that  the  court  in  the  principal  case,  applying  the 
peculiar  law  of  its  jurisdiction,  properly  held  the  property  not  taxable. 

Torts — State  Charitable  Corporations — Immunity  From  Suit. — The 
defendant,  a  State  college  incorporated  with  the  right  to  sue  and 
be  sued,  and  owning  property  other  than  that  given  to  it  by  the  State, 
erected  a  dam  on  public  land,  thereby  injuring  the  plaintiff's  property. 
The  plaintiff  sought  damages  and  an  injunction.  Held,  damages  only 
would  be  given.  Hopkins  v.  Clemson  College  (1911)  31  Sup.  Ct.  Eep. 
654. 

A  college  is  a  charitable  corporation,  Dartmouth  College  v.  Wood- 
ward (1819)  4  Wheat.  518,  613;  Dexter  v.  Harvard  College  (1900) 
176  Mass.  192,  and  as  such  is  not  liable  for  the  torts  of  its  properly 
selected  servants.  Thornton  v.  FranTclin  Square  House  (1900)  200 
Mass.  465;  H earns  v.  Waterbury  Hospital  (1895)  66  Conn.  98.  Since 
the  true  reason  for  this  rule  is  the  inapplicability  of  the  doctrine  of 
respondeat  superior  to  such  organizations,  7  Columbia  Law  Eevbsw 
353,  it  should  not  be  extended  to  corporate  torts.  Hewett  v.  Associa- 
tion (1906)  73  N.  H.  556;  Davis  v.  Congregational  Society  (1880) 
129  Mass.  367.  It  has  been  held,  however,  that  in  no  case  are  the 
torts  of  a  State  institution,  incorporated  to  perform  a  governmental 
function,  actionable,  Ala.  Indus.  School  v.  Reynolds  (1904)  143  Ala. 
579;  Overholser  v.  Nat'l  Home  (1903)  68  Oh.  St.  236,  but  this  ap- 
parently results  from  a  failure  to  distinguish  between  the  non-suability 
of  the  sovereign  and  the  non-liability  of  public  agents  for  the  conse- 
quences of  an  authorized  act.  While  such  an  organization  in  a  given 
case  might  escape  liability  by  invoking  the  latter  defense,  Corbett  v.  St. 
Vincent's  School  (1903)  177  N.  Y.  16;  see  also  Valparaiso  v.  Hagen 
(1899)  153  Ind.  337,  as  in  the  analogous  cases  of  public  officers  and 
municipal  corporations,  U.  S.  v.  Lee  (1882)  106  U.  S.  196,  it  is  dif- 
ficult to  see  how  it  can  plead  to  the  jurisdiction  of  the  court  the  State's 
exemption  from  suit,  Herr  v.  Central  Asylum  (1897)  97  Ky.  458; 
Bain  v.  State  (1882)  86  N.  C.  49,  since  it  is  a  distinct  legal  entity 
which  has  not  been  expressly  clothed  with  this  immunity.  That  a 
judgment  may  not  be  executed  against  the  property  of  a  State  seems 
an  equally  immaterial  consideration  if  the  corporation  owns  any  prop- 
erty, regardless  of  its  source.  It  is  therefore  submitted  that  damages 
might  have  been  given  in  the  principal  case,  had  all  of  the  defend- 
ant's property  been  received  from  the  State,  although  it  is  clear  that 
the  injunction  could  not  have  been  granted  since  it  would  have 
affected  land  owned  by  the  State.  Cunningham  v.  Macon,  etc.,  R.  R. 
(1883)  109  U.  S.  446. 

Trade-Marks — Geographical  Names — Abandonment. — After  produc- 
ing a  liquor  widely  marketed  as  "Chartreuse"  the  monks  of  La  Grande 
Chartreuse  moved  to  Spain  and  continued  its  production  and  sale 
under  a  slightly  altered  name.  The  defendant  then  adopted  the  old 
name  and  the  plaintiff  sought  injunctive  relief.  Held,  the  word 
"Chartreuse"  was  a  valid  trade-mark  and  had  not  been  abandoned. 
Baglin  v.  Cusenier  Co.  (1911)  31  Sup.  Ct.  Eep.  669. 
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It  is  a  well  settled  rule  of  law  that  a  geographical  term  is  not  sus- 
ceptible of  exclusive  use  as  a  trade-mark,  Elgin  Watch  Co.  v.  III. 
Watch  Co.  (1901)  179  U.  S.  665,  even  though  the  locality  became 
known  largely  through  the  advertisement  of  the  product  bearing  the 
same  name.  Castner  v.  Coffman  (1899)  178  U.  S.  168.  However,  this 
rule  should  not  be  extended  to  a  case  where  the  development  of  a  busi- 
ness causes  the  growth  of  a  surrounding  community  which  assumes 
the  same  name,  for  this  extension  of  the  rule  would  anomalously 
cause  the  destruction  of  property  rights  as  a  result  of  the  success  of 
the  business  which  first  gave  them  value.  But  see  Glendon  Iron  Co. 
v.  Uhler  (1874)  75  Pa.  467.  Nor  should  the  removal  to  a  new  locality 
be  considered  the  surrender  of  such  a  trade-mark,  in  the  absence  of 
an  intention  to  abandon,  unless  its  continued  use  would  tend  to  de- 
ceive the  public,  for  intention  is  the  controlling  element  in  such  cases. 
Sachslehner  v.  Eisner  Co.  (1900)  179  U.  S.  19 ;  Wotherspoon  v.  Currier 
(1872)  5  E.  &  I.  App.  508;  Siegert  v.  Gandoli  (1907)  149  Fed.  100; 
but  see  Manhattan  Co.  v.  Wood  (1882)  108  U.  S.  218.  However,  tempo- 
rary non-user  is  not  conclusive  evidence  of  the  intent  to  abandon,  Julian 
v.  Hoosier  Co.  (1881)  75  Ind.  408,  and  the  insertion  of  new  words  is 
merely  an  amendment  and  not  an  abandonment.  Perkins  v.  Heert  & 
Ehler  (1ST.  Y.  1895)  5  App.  Div.  335;  Dadirrian  &  Sons  v.  Hauenstein 
(N.  Y.  1902)  37  Misc.  23.  The  complainant  in  the  principal  case  was 
therefore  clearly  entitled  to  the  relief  granted. 

Trusts — Spendthrift  Trusts — Validity. — A  testator  devised  prop- 
erty to  trustees  with  directions  to  pay  over  to  his  son  and  his  daughter- 
in-law  one-half  of  the  net  income  thereof,  "in  such  proportions  as 
they  may  see  fit,  paying  more  or  less  to  the  one  or  the  other,  as  they 
may  deem  best"  during  the  lifetime  of  the  son.  Held,  a  valid  spend- 
thrift trust  was  created.  Wallace  v.  Foxwell  (HI.  1911)  95  N.  E.  985. 
See  Notes,  p.  765. 

Vendor  and  Purchaser — Purchaser  at  Execution  Sale — Possession 
by  Tenant  in  Common. — A  suit  was  brought  by  a  tenant  in  common, 
who  was  in  sole  poesession  of  the  premises  and  who  had  an  equity 
in  the  interest  of  his  co-tenant,  for  removal  of  cloud  on  title,  against 
a  purchaser  of  his  co-tenant's  estate  at  an  execution  sale.  Held,  since 
the  defendant  was  a  purchaser  without  notice,  he  took  free  from  all 
equities.    Tyler  v.  Johnson  (Fla.  1911)  55  So.  870. 

At  common  law  a  bona  fide  purchaser  at  an  execution  sale  took 
subject  to  all  equities  in  the  property  and  defects  in  the  title  exist- 
ing at  the  time  the  lien  of  judgment  attached.  Farrant  v.  Thompson 
(1822)  5  B.  &  Aid.  826;  Holland  v.  State  (1876)  15  Fla.  519.  Al- 
though a  few  jurisdictions  still  adhere  to  this  rule,  rigidly  applying 
the  doctrine  of  caveat  emptor,  Gray  v.  Denson  (1900)  129  Ala.  406; 
Allen  v.  McGaughey  (1876)  31  Ark.  252;  HicTcs  v.  Skinner  (1874) 
71  N.  C.  539,  it  is  clearly  contrary  to  the  general  spirit  of  the  record- 
ing acts  which  encourage  transfers  of  land  by  protecting  purchasers 
in  good  faith  from  unrecorded  incumbrances.  It  seems  a  sounder  view, 
therefore,  since  the  passage  of  these  acts,  to  hold  that  a  bona  fide 
purchaser  of  land  at  an  execution  sale  stands  in  the  same  position  as 
any  other  purchaser  in  good  faith,  and  the  principal  case  in  so  decid- 
ing is  in  accord  with  the  weight  of  authority.  Booker  v.  Rooker 
(1881)  75  Ind.  571;  Atkinson  v.  Beall  (1862)  33  Ga.  153;  2  Pomeroy, 
Eq.  Jur.,   (3rd  ed.)   §  774.     Under  the  intent  of  the  recording  acts, 
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open,  notorious  and  exclusive  possession  of  land  by  a  person  other 
than  the  vendor  should  be  sufficient  to  put  a  purchaser  upon  inquiry 
as  to  the  rights  of  the  possessor,  only  when  such  possession  is  adverse 
to  the  record  title.  Fair  v.  Stevenot  (1886)  29  Cal.  486;  Smith  v. 
Oivens  (W.  Va.  1907)  59  S.  E.  762.  Otherwise,  the  purchaser  should 
be  relieved  from  the  duty  of  inquiry.  Plumer  v.  Robertson  (Pa.  1820) 
6  S.  &  E.  179;  Smith  v.  Yule  (1866)  31  Cal.  180.  Since  exclusive 
possession  by  one  tenant  in  common  is  not  inconsistent  with  his  record 
title,  by  the  better  view  it  does  not  operate  as  constructive  notice 
of  an  equity  in  the  share  of  his  co-tenant,  Schumacher  v.  Truman 
(1901)  134  Cal.  430;  Martin  v.  Thomas  (1904)  56  W.  Va.  220;  contra, 
Farmers'  Bank  v.  Sperling  (1885)  113  111.  373,  a  doctrine  which 
was  correctly  applied  in  the  principal  case. 

Wills — Construction — Eule  in  Wild's  Case. — Eeal  property  was 
devised  to  "S.  M.  and  his  children."  Held,  S.  M.  and  his  children 
living  at  the  death  of  the  testator  took  to  the  exclusion  of  those  subse- 
quently born.  Coogler  et  al.  v.  Crosby  et  al.  (S.  C.  1911)  72  S.  E.  149. 
In  determining  the  legal  effect  of  a  limitation  to  a  person  "and  his 
children,"  the  existence  of  issue  at  the  time  of  making  the  will  becomes 
a  material  consideration,  for  in  the  absence  of  such  issue  the  gift 
will  be  construed  as  an  estate  tail  instead  of  the  joint  tenancy  of  parent 
and  children  which  would  otherwise  result.  Clifford  v.  Koe  (1880) 
L.  E.  5  A.  C.  447 ;  Parkman  v.  Bowdoin  (1833)  1  Sumn.  Cir.  Ct.  Eep. 
359;  see  Wild's  Case  (1599)  6  Co.  Eep.  17.  This  rule,  however,  unlike 
the  Eule  in  Shelley's  Case,  is  a  rule  of  construction  rather  than  a  rule 
of  property,  Buffer  v.  Bradford  (1741)  2  Atk.  220,  and  its  reason  is 
that  the  only  limitation  consistent  with  an  intent  to  make  an  immediate 
gift  in  which  the  children  shall  share,  is  that  of  a  fee  tail.  2  Jarman, 
Wills,  (6th  Eng.  ed.)  1906.  It  is  clear,  furthermore,  that  most  modern 
statutes  of  entails  will  either  destroy,  N.  Y.  Consol.  L.,  c.  50  §  32,  or 
materially  abridge  the  interest  of  the  children,  Nightingale  v.  Burrell 
(Mass.  1833)  15  Pick.  104,  thus  making  the  application  of  the  Eule 
in  Wild's  Case  supra,  nugatory.  This  consideration  should,  neverthe- 
less, have  no  bearing  upon  the  construction  of  the  devise,  for  the 
statute  acts  in  defeasance  of  intention,  and  its  operation  is  predicated 
upon  the  assumption  that  the  ordinary  canons  of  construction  will  be 
observed.  Kales,  Future  Interests,  §  206.  Hence,  there  being  no 
issue  at  the  time  of  making  the  will,  the  parent  should  take  a  fee 
simple,  Wiley  Co.  v.  Smith  (1847)  3  Ga.  351;  see  contra,  Turner  v. 
I  vie  (Tenn.  1871)  5  Heisk.  222,  235,  or  a  fee  simple  with  a  remainder 
over.  HI.  E.  S.  (1874)  c.  30  §  6.  It  would  therefore  seem  that  the 
court  in  the  principal  case  should  have  made  the  existence  of  children 
when  the  will  was  executed  the  object  of  inquiry,  and  in  the  absence 
of  issue  at  that  time,  the  limitation  should  have  been  construed  to 
give  S.  M.  a  fee  conditional,  as  the  Statute  De  Donis  has  never  been 
adopted  in  South  Carolina.  Withers  v.  Jenkins  (1880)  14  S.  C.  597; 
see  Rembert  v.  Evans  (1910)  86  S.  C.  445. 

Witnesses — Marital  Privilege — Exception. — During  the  trial  of  a 
husband  for  persuading  his  wife  to  go,  and  causing  her  to  be  carried, 
from  one  State  to  another  in  violation  of  an  Act  (36  Stat,  at  L.  825) 
prohibiting  white  slave  traffic,  the  prosecution  called  the  wife  as  a 
witness.  Held,  the  defendant  could  not  plead  his  marital  privilege. 
U.  S.  v.  Rispoli  (1911)  189  Fed.  271. 
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Even  under  the  early  common  law  the  privilege  of  one  spouse  to 
insist  upon  the  exclusion  of  adverse  testimony  by  the  other,  was 
not  of  universal  application.  Lord  Audley's  Case  (1632)  1  Hutton 
115.  To-day  it  is  loosely  said  that  the  marital  privilege  may  not  be 
claimed  in  a  prosecution  of  the  husband  or  the  wife  for  any  crime 
against,  or  personal  injury  to,  the  other.  See  People  v.  Quanstrom 
(1892)  93  Mich.  254.  An  examination  of  the  cases,  however,  shows 
that,  in  the  absence  of  statute,  the  privilege  may  generally  be  invoked 
unless  physical  violence,  actual  or  threatened,  is  an  essential  element 
of  the  offence  alleged.  State  v.  Dyer  (1871)  59  Me.  303;  Clarke  v. 
State  (1897)  117  Ala.  1.  Thus,  a  wife  is  permitted  to  testify  when 
the  husband  is  charged  with  an  assault  on  her,  Soule's  Case  (Me.  1828) 
5  Greenl.  407;  People  v.  Sebring  (1887)  66  Mich.  705,  or  with  pro- 
curing an  abortion  by  force,  State  v.  Dyer  supra,  but  not  when  he  is 
indicted  for  the  theft  of  her  property,  Overton  v.  State  (1875)  43  Tex. 
616,  for  adultery,  Mills  v.  U.  S.  (Wis.  1839)  1  Pin.  73;  Crawford 
v.  State  (1898)  98  Wis.  623,  or  for  an  abortion  procured  by  drugs. 
Miller  v.  State  (1897)  37  Tex.  Cr.  575.  The  most  rational  explanation 
for  thus  restricting  the  exception  to  crimes  of  violence  is  that  their 
commission  is  usually  attended  by  such  secrecy  that  they  alone  ne- 
cessitate any  abridgement  of  the  marital  privilege.  State  v.  Woodrow 
(1905)  58  W.  Va.  527;  Soule's  Case  supra.  However,  since  the  reason 
most  often  advanced  for  the  privilege,  that  it  tends  to  preserve  domestic 
peace,  is  of  doubtful  validity  in  any  case,  4  Wigmore,  Evidence, 
§  2228 ;  see  Munyon  v.  State  (1898)  62  N.  J.  L.  1,  and  ceases  to  exist 
altogether  whenever  any  crime  is  committed  by  one  spouse  against 
the  other,  the  result  reached  in  the  principal  case  may  easily  be  jus- 
tified, though  it  is  opposed  to  the  weight  of  authority. 
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The  High  Court  of  Parliament  and  Its  Supremacy.  By  Charles 
Howard  McIlwain.  New  Haven:  Yale  University  Press.  1910. 
pp.  xxii,  409. 

We  have  here  a  scholarly  treatise  on  a  topic  with  which  the 
historical  studies  of  Pollock,  Maitland,  and  other  recent  writers  have 
begun  to  familiarize  the  judicious  reader.  It  is  not  the  least  of  the 
fruits  of  the  newer  historical  method  of  reading  history  backwards  as 
well  as  forwards  that  it  enables  us  to  see  past  events  and  institutions 
in  their  own  light  rather  than  in  that  in  which  the  prism  of  our  con- 
temporary impressions  has  invested  them.  Thus  contemplated  the 
English  Parliament,  which  has  come  to  embody  the  ideal  of  supreme 
legislative  power  in  all  progressive  nations,  presents  itself  as  an 
institution  with  a  past  in  which  its  present  lineaments  are  scarcely 
discernible.  It  is  no  news  that  the  Great  Council  of  the  Norman  and 
Angevin  Kings  was  the  "original"  of  Parliament,  nor  that  its  func- 
tions were  for  a  long  time  administrative  and  judicial  rather  than 
legislative,  nor  yet  that  its  legislative  authority  was  the  latest  of  its 
powers  to  be  effectively  wielded  and  acknowledged.  But  nowhere  have 
the  facts  been  set  forth  with  the  fulness  of  detail  and  the  persuasive- 
ness that  characterize  Prof.  McBwain's  work.  The  word  "persuasive- 
ness" is  used  advisedly,  for  our  author  expresses  himself  on  more  than 
one  controverted  question,  on  which,  as  he  expresses  it,  he  has  not  been 
able  to  follow  "the  masters  of  English  historical  jurisprudence." 

His  argument  is,  briefly,  this:  that  for  centuries  the  common  law, 
conceived,  as  in  all  early  societies,  as  a  static,  not  to  say  a  revealed  or 
divinely  ordained  system,  was  regarded  as  a  fundamental  law  beyond 
the  reach  of  alteration  whether  by  the  courts  or  by  the  king  in  council ; 
that  the  law-making,  as  distinguished  from  the  law-declaring  function, 
is  a  comparatively  late  invention  of  the  Anglo-Saxon  polity;  that  the 
High  Court  of  Parliament  was  primarily  a  court  of  justice,  differing 
in  no  essential  respect  from  the  other  tribunals  by  which  the  ordinary 
justice  of  the  realm  was  administered,  excepting  in  the  fact  that  it 
was,  as  Sir  Thomas  Smith  expresses  it,  "the  highest  and  most  abso- 
lute" court  in  the  kingdom;  that  what  we  should  call  its  legislative 
power  was  for  long  exercised  only  in  the  restating  or  codifying  of 
fundamental  principles  of  the  common  law,  in  condemning  bad  prac- 
tices and  obnoxious  customs  which  had  been  suffered  to  grow  up,  and 
in  restoring  its  pristine  virtue;  that  neither  in  the  ordinary  courts 
nor  in  the  High  Court  of  Parliament  was  there  any  conscious  distinc- 
tion between  acts  of  judgment  and  of  legislation,  but  that  in  form  and 
in  theory  they  were  one  and  the  same;  that  the  power  of  Parliament 
to  legislate  in  derogation  of  the  common  law  was  long  disputed  and 
the  validity  of  such  legislation  constantly  questioned;  and,  finally, 
that  it  was  not  until  the  Restoration  that  Parliament  can  be  said  to 
have  definitely  grasped  the  reins  of  legislative  power  and  so  put  its 
sovereignty  beyond  dispute.  This  bare  outline,  which  offers  little  occa- 
sion for  controversy,  does  scant  justice  to  the  richness  of  the  work 
in  allusion,  in  political  philosophy,  and  in  the  discussion  of  innumer- 
able collateral  matters  of  interest.  It  is  in  these  last  that  the  learned 
author  enters  occasionally  on  debatable  ground,  as  in  his  discussion 
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of  the  nature  of  parliamentary  sovereignty  (perhaps  the  least  con- 
vincing part  of  the  book),  and  in  his  handling  of  Coke  and  the  pre- 
cedents on  the  question  of  the  validity  of  acts  of  Parliament  derogating 
from  the  common  law,  where  he  comes  into  conflict  with  such  redoubt- 
able antagonists  as  Sir  Frederick  Pollock  (pp.  271-276,  287)  and 
Professor  Roscoe  Pound  (pp.  281,  291). x  Into  these  controverted 
matters  we  cannot  enter  here,  though  we  may  say  that  our  author 
bears  himself  in  a  lawyer-like  way  and  makes  out  the  strongest  case 
for  his  position  that  has  yet  been  presented. 

Prom  a  book  which  gives  so  much  it  may  be  too  exacting  to 
demand  more,  but  it  is  a  disappointment  to  the  lawyer  not  to  find  in 
it  a  connected  account  of  the  judicial  functions  exercised  by  parlia- 
ment during  the  long  period  from  the  Revolution  down  to  our  own 
time.  It  appears,  indeed,  that  the  differentiation  of  functions,  the 
"separation  of  powers,"  of  the  High  Court  of  Parliament  and  the 
superior  courts  of  judicature  has  gone  so  far  as  to  leave  the  latter 
shorn  completely  of  their  ancient  political  powers.  Has  the  judicial 
function  of  the  "highest  and  most  absolute"  court  in  the  kingdom 
also  become  atrophied?  If  so,  when  and  by  what  process?  Crowded 
out,  no  doubt,  by  the  increasing  pressure  of  legislative  and  administra- 
tive business  devolving  upon  it  through  its  assumption  of  the  entire 
political  administration.  Even  in  the  "spacious  times  of  the  great 
Elizabeth"  its  exercise  of  the  judicial  function  had  become  infrequent, 
if  we  may  trust  Sir  Thomas  Smith.  For  he  records  that  in  "the 
matter  of  giving  judgment"  in  private  causes,  "such  bills  be  seldom 
receaved,  because  that  great  counsell,  being  enough  occupyed  with  the 
publique  affaires  of  the  realme,  will  not  gladly  intermeddle  it  selfe 
with  private  quarels  and  questions."     (Lib.  II,  cap.  6.) 

But  our  author  has  forestalled  this  criticism,  if  criticism  it  be,  by 
his  modest  disclaimer  of  any  attempt  to  present  a  complete  account  of 
parliamentary  history.  The  work  is  an  essay,  in  the  old-fashioned 
sense  of  the  term,  not  a  treatise,  and  its  object  is  only  to  trace  "the 
history  of  certain  legal  ideas"  relating  to  "the  boundaries  between 
legislation  and  adjudication  in  England."  As  such  it  is  a  suggestive 
and  stimulating  as  well  as  a  competent  performance. 

0.  W.  K. 

Crime:  Its  Causes  and  Remedies.  By  Cesare  Lombroso,  M.  D., 
Professor  of  Psychiatry  and  Criminal  Anthropology  in  the  University 
of  Turin.  Translated  by  Henry  P.  Horton,  M.  A.  With  an  introduc- 
tion by  Maurice  Parmelee,  Ph.  D.,  Assistant  Professor  of  Sociology  in 
the  University  of  Missouri.  Modern  Criminal  Science  Series,  No.  3. 
Boston :  Little,  Brown  &  Co.     1911.    pp.  xlvi,  451. 

This  is  the  third  volume  of  the  Modern  Criminal  Science  Series 
published  under  the  auspices  of  The  American  Institute  of  Criminal 
Law  and  Criminology.  In  the  general  introduction,  it  is  stated  that 
"the  Institute  takes  upon  itself,  as  one  of  its  aims,  to  inculcate  the 
study  of  modern  criminal  science,  as  a  pressing  duty  for  the  legal 
profession  and  for  the  thoughtful  community  at  large.  One  of  its 
principal  modes  of  stimulating  and  aiding  this  study  is  to  make  avail- 
able in  the  English  language  the  most  useful  treatises  now  extant  in 
the  Continental  languages.    *    *    *    The  effort,  in  selecting  this  series 

aSee  also  Prof.  Frank  J.  Goodnow,  Social  Reform  and  the  Constitu- 
tion, 335. 


BOOK   REVIEWS.  803 

of  translations  has  been  to  choose  those  works  which  best  represent 
the  various  schools  of  thought  in  criminal  science."  On  this  basis 
of  selection  Lombroso  is  clearly  entitled  to  representation.  He  is 
the  most  conspicious  figure  in  criminological  science  in  modern  times. 
To  him  and  his  school  belongs  the  credit  of  directing  attention  to  the 
anthropological  causes  of  crime.  The  Institute  has  done  well  to 
select  for  translation  his  last  great  work,  Crime:  Its  Causes  and 
Remedies.  English  speaking  readers  will  welcome  therefore  the  op- 
portunity to  secure  this  work  for  the  first  time  in  translation.  A 
summary  of  Lombroso's  other  great  work,  "Criminal  Man,"  has  al- 
ready been  published  in  America  under  the  editorship  of  his  daughter 
Signora  Gina  Lombroso-Ferrero,  and  Professor  Ferrero.  There  are 
now  available  in  English  Lombroso's  two  great  books. 

In  the  language  of  Lombroso,  the  present  book  is  an  "attempt  by 
means  of  facts  to  answer  those  who,  not  having  read  my  'Criminal 
Man'  (of  which  it  is  the  necessary  complement)  *  *  *  accuse 
my  school  of  having  neglected  the  economic  and  social  causes  of  crime, 
and  of  having  confined  itself  to  the  study  of  the  born  criminal,  thus 
teaching  that  the  criminal  is  riveted  irrevocably  to  his  destiny,  and 
that  humanity  has  no  escape  from  his  atavistic  ferocity." 

The  work  is  divided  into  three  parts:  I.  Aetiology  of  Crime.  II. 
Prophylaxis  and  Therapeusis  of  Crime.  III.  Synthesis  and  Applica- 
tion. Under  I,  among  the  principal  causes  considered  are  these: 
Meteorological  and  climatic  influences,  topography,  geology,  influence  of 
race,  aggregations  and  density  of  population,  immigration  and  emigra- 
tion, conditions  of  subsistence,  alcoholism,  drugs  and  intoxicants,  in- 
fluence of  education,  economic  conditions,  and  religion,  heredity,  age, 
precocity,  sex,  prostitution,  civil  status,  unemployment,  prisons,  news- 
papers, associations  of  criminals.  The  effect  of  these  as  causes  of 
crime  is  considered,  and  conclusions,  based  upon  extensive  statistics 
and  charts,  are  drawn  as  to  their  causal  efficiency.  Part  II  is  devoted 
to  means  of  prevention  and  cure  of  crime.  Numerous  remedies  are 
suggested,  many  of  which  are  being  applied  in  the  United  States. 
In  the  case  of  born  criminals,  education  and  punishment,  he  says,  will 
accomplish  title.  Penal  substitutes  must  be  devised  which  will  tend 
to  neutralize  criminal  tendencies.  Among  the  remedies  suggested  are 
these:  Restriction  of  traffic  in  intoxicants;  the  creation  of  a  favorable 
environment  by  legislative  and  administrative  measures;  greater  facil- 
ity in  granting  divorces;  more  extended  use  of  the  indeterminate 
sentence  and  parol;  classification  and  segregation  of  persons  confined 
to  prisons;  reformatory  schools;  homes  for  released  convicts;  applica- 
tion of  the  earnings  of  criminals  to  the  support  and  education  of  their 
families.  In  Part  III,  devoted  to  Synthesis  and  Application,  the 
author  states  that  "the  fundamental  proposition  undoubtedly  is  that 
we  ought  to  study  not  so  much  the  abstract  crime  as  the  criminal"; 
that  "no  theory  of  punishment  has  a  sound  basis,  except  that  of 
natural  necessity  and  the  right  of  self  defense";  that  "we  must  have 
in  view  the  welfare  of  society  more  than  the  punishment  of  the  crim- 
inal, and  the  criminal  and  his  victim  more  than  the  crime."  The  dis- 
cussion covers  the  following  subjects:  Penalties  other  than  imprison- 
ment, such  as  corporal  punishment,  confinement  at  home,  fines,  in- 
demnity, reprimand  and  security,  probation  and  conditional  sentence, 
atavism  and  epilepsy  in  crime  and  punisment,  asylums  for  criminal 
insane,  adaption  of  penalties  to  the  sex,  age,  and  condition  of  the 
criminal,  the  utilization  of  crime. 

While  the  book  is  to  be  taken  as  an  indication  by  Lombroso  that 
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he  regarded  the  sociological  and  other  causes  of  crime  entitled  to 
consideration  and  due  weight,  it  does  not  indicate  that  he  de- 
parted essentially  from  his  views  as  to  the  anthropological  causes. 
He  writes  as  one  who,  having  demonstrated  the  principal  cause  of 
crime,  examines  into  other  possible  causes,  and  comes  back  confirmed 
in  his  original  opinion.  Conceding  that  he  has  made  the  most  of  his 
data  at  hand,  and  that  he  has  generalized  fairly  from  it,  still  his 
conclusions  as  to  the  causes  of  crime  are  not  convincing.  His  data 
and  the  treatment  thereof  are  suggestive  of  the  need  of  greater  in- 
terest and  investigation.  They  leave  much  to  be  desired.  This  is 
a  want  due  to  the  insufficiency  of  statistics  and  opportunities  of  ob- 
servation rather  than  to  any  fault  of  the  author.  Likewise,  his  pro- 
posals for  the  cure  and  prevention  of  crime  lack  force,  for  the  reason 
that  they  appear  to  be  based  upon  insufficient  observation  and  ex- 
perience. 

The  most  suggestive  and  valuable  part  of  his  book  is  the  third. 
His  discussion  of  the  right  to  punish  and  the  purpose  of  punishment, 
the  criminal  insane,  the  probation  and  reformatory  systems,  is  alone 
sufficient  justification  for  the  translation. 

E.  A.  Q. 

Modern  Theories  of  Criminality.  By  C.  Bernaldo  De  Quiros. 
Translated  by  Alfonso  De  Salvio,  Ph.D.  Boston:  Little,  Brown  & 
Co.     1911.      pp.  xxi,  249. 

The  first  of  the  three  chapters  of  this  book  gives  a  brief  account 
of  what  the  author  terms  the  origin  of  the  science  of  criminology,  and 
a  concise  review  of  the  theories  advanced  by  the  modern  writers  on  the 
subject;  the  second  deals  with  the  science  of  penology  in  the  same 
way;  while  the  third  discusses  the  scientific  investigation  of  crime. 

The  most  significant  forces  in  the  origin  of  the  science  of  crim- 
inology are  said  by  the  author  to  be  found  in  the  old  longing  in  man 
to  discover  a  correspondence  between  mind  and  matter,  between  soul 
and  body,  which  give  rise  to  the  long  list  of  occult  sciences  of  which 
physiognomy  and  phrenology  are  the  most  recent  survivors;  in  the 
development  of  psychiatry;  and  in  the  rise  of  statistic  science. 

From  such  origins  come  our  modern  theories  of  criminology  which 
the  author  finds  heralded  in  the  work  of  the  three  Italians  whom  he 
calls  the  three  innovators,  Cesare  Lombroso,  Enrico  Ferri,  and  Raf- 
faelle  Garofalo.  The  work  of  each  of  the  three  is  fully  discussed  and 
the  principal  theories  advanced  by  each  stated.  Of  them  it  is  said 
that,  "With  the  authropologist  Lombroso,  the  sociologist  Ferri,  and 
the  juris-consult  Garofalo,  the  school  of  criminal  anthropology  can 
be  considered  as  fully  established." 

Though  these  founded  the  modern  anthropological  school  of  crim- 
inologists they  admitted  that  the  criminal  is  not  irrevocably  determined 
by  birth,  and  one  of  them,  Ferri,  formulated  the  theory  that  crime 
is  the  result  of  all  of  the  factors  which  can  influence  human  conduct. 
These  factors  may  be  divided  into  individual  or  anthropological, 
physical  or  natural,  and  social.  Of  these  factors  the  author  says;  "as 
soon  as  these  were  formulated,  the  relative  value  and  conception  of 
each  group  of  factors  were  looked  upon  by  investigators  from  different 
standpoints,  so  as  to  produce  two  great  tendencies.  The  one  by  affirm- 
ing the  preponderance  of  anthropologic  factors  was  called  Criminal 
Anthropology,  the  other,  leaning  toward  social  factors,  took  the  name 
of  Criminal  Sociology.     The  physical  or  cosmic  factors  did  not  pro- 
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duce  a  third  school,  which  might  have  been  called  Criminal  Meter- 
ology,  or  Judiciary  Astrology,  but  they  were  the  cause  of  the  polemic 
between  anthropologists  and  sociologists."  The  discussion  of  the 
anthropological  theories  on  the  one  hand  and  of  the  sociological 
theories  on  the  other  concludes  the  general  view  of  the  subject  of 
criminology. 

In  the  second  chapter  the  author  traces  the  development  of  penal 
science  and  its  tendencies.  Penal  science  is  stated  to  have  been  de- 
veloped under  the,  "double  action  of  criminal  law  and  penitentiary 
science." 

The  action  in  the  criminal  law  lay  in  the  movement  following  the 
demand  from  such  as  Beccaria  for  the  reduction  of  the  penalty  to  fit 
the  crime  and  in  the  more  radical  demand  enunciated  in  the  writings 
of  Karl  Roder  which  aimed,  "at  bringing  the  conception  of  penology 
back  to  the  universal  law  of  tutelage  over  deficient  beings."  The  ac- 
tion in  penitentiary  science  is  found  in  the  prison  reforms  begun  by 
John  Howard  in  whose  hands  they  were  based  upon  no  scientific  theory 
but  upon  "charity  and  mercy,"  though,  later,  the  reform  assumed 
the  characteristics  of  a  science. 

In  modern  penology,  the  outgrowth  of  the  foregoing  reforms, 
three  tendencies  are  noted:  (1)  The  traditional,  (2)  The  reform- 
ists;  (3)  The  radical.  The  traditional  tendency  is  characterized,  "(a) 
by  the  claim  of  opposing  crime  only  by  means  of  punishment;  and 
(b)  by  understanding  the  latter  as  a  retribution — without  any  other 
aim — of  crimes" ;  the  reformistic  by  advocating,  "the  traditional  penal 
measure  for  certain  delinquents  only  with  a  repressive  aim,  while  for 
others  they  reserve  preventive  measures  against  relapse  and  imita- 
tion, in  accordance  with  the  teachings  of  modern  criminology";  the 
radical,  by  repudiating  the  traditional  penal  measures,  and  adopting 
the  preventive  measures,  only,  of  the  reformers. 

Applications  of  the  modern  theories  of  penology  are  found  in  the 
juvenile  court,  "the  American  system  of  probation,"  "the  European 
system  of  conditional  sentence,"  and  the  indeterminate  sentence. 

The  final  chapter  discusses  the  development  of  the  science  of  identi- 
fication of  the  criminal  from  the  custom  of  branding  the  convict  to 
the  modern  method  of  identification  by  finger-prints.  The  applica- 
tion of  scientific  information  to  the  study  of  the  traces  left  by  the 
criminal  in  performing  his  crime  is  also  described. 

The  work  is  not  for  the  information  of  those  already  possessed 
of  any  considerable  knowledge  of  the  subjects  of  which  it  treats. 
No  pretension  is  made  to  the  statement  of  any  original  theories  or 
hitherto  undiscovered  truths.  Yet  the  discussions  are  so  brief,  owing 
to  the  number  of  topics  discussed,  that  frequently  the  novice  will  re- 
ceive so  much  less  benefit  than  he  might  from  a  fuller  discussion, 
that  it  seems  that  it  would  have  been  better  had  the  author  covered 
less  ground  more  thoroughly.  Despite  this,  however,  the  student  of 
criminology  or  of  penology  can  commence  his  studies  in  no  better  way 
than  by  reading  this  book.  0.  8.  R. 

Introduction  to  the  Science  of  Law:  Systematic  Survey  of  the 
Law  and  Principles  of  Legal  Study.  By  Karl  Gareis,  Professor  of 
Law  at  Munich.  Translated  from  the  third,  revised  edition  of  the 
German  by  Albert  Kocourek,  Lecturer  on  Jurisprudence  in  North- 
western University.  With  an  Introduction  by  Roscoe  Pound,  Story 
Professor  of  Law  in  Harvard  University.  The  Boston  Book  Com- 
pany.   1911.    pp.  xxix,  375. 
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As  Professor  Pound  explains,  in  his  admirably  lucid  introduction, 
the  more  or  less  heterogeneous  contents  of  English  works  on  "juris- 
prudence" are  distributed,  in  German  practice,  among  three  classes  of 
books:  (1)  works  on  legal  philosophy;  (2)  general  surveys  of  the  whole 
field  of  the  law;  and  (3)  attempts  to  set  forth  more  or  less  thoroughly 
the  principles  and  rules  which  obtain  and  operate  in  all  parts  of  the 
law,  or  at  least  in  all  parts  of  the  private  law.  Literature  of  the  third 
class  is  usually  found  in  the  first  or  "general  part"  of  systematic 
treatises  on  private  law,  rather  than  in  separate  books.  Of  the  litera- 
ture of  the  second  class,  which  the  Germans  call  Rechtsencyclopadie, 
the  book  under  review  is  a  fair  specimen.  It  begins,  like  all  the  other 
German  surveys,  with  a  liberal  amount  of  legal  philosophy,  but  the 
greater  part  of  the  book  is  panoramic. 

To  one  who  gained  his  first  view  of  this  variety  of  German  law- 
book a  third  of  a  century  ago,  it  is  interesting  .to  note  how  far  the 
traditions  of  the  Savigny  school  of  historical  jurisprudence  have  con- 
tinued dominant,  and  how  far  they  have  been  modified  or  displaced  by 
later  theories.  In  this  book  the  influence  of  Jhering  is  very  marked. 
Not  only  is  Jhering's  definition  of  a  legal  right  as  "a  legally  protected 
interest"  accepted,  but  an  effort  is  made  to  classify  rights  according 
to  the  nature  of  the  interests.  To  Gareis,  as  to  most  Germans,  the 
interest  seems  the  essential  element  of  the  right.  To  an  English 
lawyer  it  would  seem  self-evident  that  the  distinctively  legal  quality  in 
the  protected  interest  is  the  protection,  the  possibility  of  enforcement. 
That,  I  think,  was  Jhering's  view  also.  In  other  matters  in  which 
Jhering  broke  even  more  decidedly  with  the  theories  of  the  historical 
school,  his  views  have  not  yet  obtained  general  recognition.  His  denial 
of  the  assertion  that  "law  grows"  and  his  energetic  affirmation  that 
"law  is  made"  are  still  unacceptable  to  most  of  his  countrymen.  To 
Gareis,  for  example,  custom  is  still  law;  while  to  any  one  who  thinks 
out  Jhering's  thought,  or  to  any  one  who  has  reached  a  logical  recon- 
ciliation of  the  historical  and  analytical  views,  it  is  clear  that  no 
custom  is  law,  not  even  in  the  earliest  society,  until  it  has  become 
customary  to  enforce  it.  Until  the  Germans  see  this,  they  will  not  see 
why  the  custom  of  the  courts,  the  Gerichtspraxis,  is  really  law. 

Another  reflection  which  this  book  suggests  is  that,  in  spite  of  the 
general  superiority  of  the  Germans  in  the  matter  of  systematic  arrange- 
ment, they  could  learn  something  from  English  lawyers  and  from 
English  writers  on  jurisprudence.  The  Germans  still  follow  the 
Romans  in  some  of  their  mistakes  as  well  as  in  their  successes.  For 
example,  to  couple  the  law  of  torts,  which  is  purely  remedial  and 
which  operates  all  over  the  field  of  private  law,  with  the  substantive 
law  of  contractual  and  quasi-contractual  obligations,  which  forms  a 
very  definite  part  of  the  law  of  property,  is  indeed  warranted  by 
Roman  example,  but  is  none  the  less  a  mistake.  The  English  habit  of 
treating  torts  as  a  separate  division  of  the  law  is  much  more  scientific. 
It  also  works  better;  for  when  a  European  legal  writer  undertakes 
to  lay  down  general  rules  applicable  to  all  obligations,  he  has  to  note 
many  exceptions  as  regards  obligations  ex  delicto. 

Still,  we  have  more  to  learn  from  the  Germans  in  the  matters  of 
method  and  of  systematic  arrangement  than  they  from  us;  and  it  is 
well  that  some  of  their  books  are  being  made  accessible  to  English 
readers.  Like  most  Germans,  Gareis  is  often  needlessly  abstract  in 
his  presentation  of  concrete  points — this  is  another  matter  in  which 
Jhering's  efforts  have  not  attained  the  success  they  deserve — but  he  is 
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quite  as  intelligible  in  Mr.  Kocourek's  English  as  in  his  own  German. 
The  translation  is  faithful :  the  translator,  as  he  tells  us,  has  made  no 
effort  "to  attain  a  mere  rhetorical  excellence";  he  has  regarded  it  as 
his  duty  to  reproduce  the  author's  meaning  "at  the  possible  expense  of 
literary  refinement."  His  own  notes,  however,  in  which  he  is  under 
no  such  irksome  restraint,  frequently  exhibit  a  degree  of  literary  refine- 
ment and  attain  heights  of  rhetorical  excellence  which  are  unusual  in 
modern  legal  literature.  Many  of  these  notes  contain  useful  references 
to  English  and  American  books. 

M.  S. 

A  Concise  Law  Dictionary  of  Words,  Phrases  and  Maxims.  By 
Frederic  Jesup  Stimson.  Eevised  Edition  by  Harvey  Cortlandt 
Voorhees.    Boston :  Little,  Brown  &  Co.    1911.    pp.  346. 

In  the  law  as  well  as  for  the  ordinary  uses  of  mankind  more  than 
one  type  of  word-book  finds  a  place,  and  so  the  profession  will  not 
refuse  its  welcome  to  this  latest  edition  of  Stimson's  handy  glossary. 
The  fact  that  it  has  not  been  deemed  necessary  to  make  any  material 
change  in  the  new  edition  either  in  plan  or  scope  (the  Prefatory  Note 
declares  that  the  work  of  the  present  editor  "has  been  mainly  to  supple- 
ment rather  than  to  revise")  seems  to  indicate  that  there  is  a  con- 
siderable demand  for  a  law  glossary  of  the  barest,  starkest  sort.  The 
law  dictionary,  from  Jacobs'  down,  has  almost  always  been  something 
of  a  digest  as  well  as  a  word-book.  In  the  American  edition  of 
Bouvier  this  tendency  finds  its  extreme  application,  while  in  the  book 
before  us  we  find  ourselves  at  the  opposite  pole  of  condensation  and 
restriction.  This  would  seem  to  limit  the  use  of  the  book  to  the  pur- 
pose of  refreshing  the  memory  of  the  lawyer  or  of  instructing  the 
general  reader  who  stumbles  upon  an  unfamiliar  term.  The  puzzled 
practitioner  and  the  thoughtful  law  student  will  usually  be  driven  to 
ampler  stores  of  information  in  which  varying  uses  of  words  and 
different  shades  of  meaning  are  set  forth.  But,  after  all,  the  book 
deserves  the  praise  which  the  present  editor  accords  to  Professor 
Stimson's  original  work.  It  is  "excellent  and  scholarly"  and  it  is  the 
better  for  the  care  and  industry  expended  on  it  by  the  learned  reviser. 

0.  W.  K. 
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